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Page  92,  col.  i.,  line  32 ;  for  "  following"  read  *'  flow- 1  junction  ;"  and  in  same  case,  col.  li.,  line  19,  for  "  Bill 
*"K' '  I  dismissed'*  read  **  Injnnction  dissolved." 

Page  93,  col.  i.,  line  13  from  bottom  ;  for  "going"  Page  251,  col.i.,  line  7  ;  for  **  Sharp's  Appeal"  read 
read  **  giving  eflfect."  The  sentence  in  which  this  **Sarkie's  Appeal."  Same  column,  line  6  from  bottom, 
correction  is   made  and   the  next  should  he  read  as  /<"'  **Ck)mmon  Pleas,"  rtad  **  Orphans'  Court." 

oUe. 

Page  369,  col.  i.,  line  20  from  bottom  ;  for  **  quan- 
tity" rert</*  Equality.'' 

Page  372,  col.  ii.,  line  12  from   bottom:  for  *'//. 
Page  173,  col.  i.,  line  8  from  bottom ;  for  *' motion    ^«««««^«''  ^^^  "^^-  ^-  Weeksr 
for  an  injunction"  read  "  motion  to  continue         in- 1      Page  385,  col.  ii.,  line  18  ;  for  **  it"  read  *'  the, 


Page  146,  col.  i.,  lines  35,  36:  strike,  out  **  a  juror 


of.' 
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g)Ml>reitte  Court. 


Jan.  'So,  93-  January  4,  1881. 

McConnell's  Appeal. 
HamiU's  Estate. 

Decedents'  estates — Claim  for  wages — Presump- 
tion of  payment  or  of  gratuitous  services — 
When  such  presumption  will  arise. 

In  thisi  country  (a.^  in  England),  where  a  person  serves 
in  the  cnpaciiy  of  a  domestic  servant  and  no  demand  for 
payment  of  wages  is  made  for  a  considerable  period  after 
such  service  has  tenninnted,  the  inference  is,  either  that 
the  wages  have  been  paid,  or  that  the  service  was  per- 
formed on  the  footing  that  no  payment  was  to  be  made. 

Gough  V.  Findon  (7  Exchequer,  50),  approved. 

In  such  cases  the  presumption  rests  upon  the  fact  that 
wages,  as  a  general  rule,  are  paid  at  stated  periods 
{whether  weekly,  monthly,  or  yearly),  and  upon  the 
further  fact  that  a  servant  rarely  leaves  the  service  of  his 
employer  without  a  settlement  of  some  sort,  or  at  least 
a  demand  for  settlement. 

The  presumption  is  a  presumption  df  fact,  and,  of 
course,  liable  to  be  rebutted. 

Per  Paxson,  J.  The  2ist  Section  of  the  Act  of  Feb. 
24,  1834  (P.  L.  76),  which  makes  wages  for  one  year  a 
preferred  claim,  is  not  inconsistent  with  this  presumption. 
The  Act  was  not  intended  to  change  the  rules  of  evidence 
or  regulate  the  quantum  of  proof.  It  means  that  when 
a  claim  for  wages  is  established  as  required  by  law  it 
khall  be  preferred. 

Gordon,  Trunkey,  and  Green,  JJ.,  dissent. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

Upon  the  audit  of  the  account  of  Jane  Mc- 
Connell,  administratrix  of  John  Hamill,  deceased, 
Eliza  Fletcher,  a  sister-in-law  of  Hamill,  claimed 
four  years'  wages  from  August,  1 871,  to  August, 
1875,  upon  an  alleged  contract  of  living  as  a 
domestic  servant. 

The  testimony  in  support  of  the  claim  was 
that  Eliza  Fletcher  gave  up  a  lucrative  business 
of  nursing,  from  which  she  made  from  I20  to  I25 
per  week,  at  the  solicitation  of  Hamill  and  his 
wife  (Eliza's  sister),  with  the  understanding  that 
she  was  to  receive  I4  per  week  and  her  board. 

That  when  she  first  went,  Mrs.  Hamill  was  ill, 
and  that  she  died  in  1875;  that  Hamill,  who 
kept  a  drinking  saloon,  was  a  man  of  intem- 
perate habits,  and  was  frequently  so  ill  from  the 


effects  of  over-drinking  that  he  required  careft4 
and  constant  nursing.  That  she  (Eliza)  attended 
to  the  bar,  did  the  nursing  and  all  the  house- 
work. The  hiring  was  alleged  to  have  taken 
place  in  the  early  fall  of  1870,  but  it  was  ad- 
mitted that  the  first  year  had  been  paid. 
Miss  Fletcher  left  HamiU's  employ  when  her 
sister  died  in  1875.  Hamill  died  in  1877. 
There  was  no  evidence  that  any  demand  for 
payment  was  ever  made  in  HamiU's  lifetime. 

The  testimony  on  behalf  of  the  accountant 
was  in  serious  conflict  with  the  above ;  several 
of  the  witnesses  went  so  far  as  to  deny  that 
Miss  Fletcher  ever  resided  permanently  at  Ha- 
miU's. 

The  Auditing  Judge,  Penrose,  J.,  allowed  the 
claim  in  full,  whereupon,  after  exceptions  had 
been  overruled  by  the  Court  in  banc,  the  ac- 
countant took  this  appeal,  assigning  for  error 
the  decree  of  the  Court. 

Richard  S.  Hunter ^  for  appellant. 

The  testimony  in  support  of  the  claim  was 
not  of  the  clear  and  indisputable  character  which 
the  law  requires  in  cases  of  claims  again.st  a  de- 
cedent's estate. 

The  sound  rule  appears  to  be  that  **  when  a 
person  serves  in  the  capacity  of  a  domestic  ser-^ 
vant,  and  no  demand  for  payment  of  wages  is* 
made  by  the  servant  for  a  considerable  period 
after  such  service  has  terminated,  the  inference 
is  either  that  the  wages  have  been  paid  or  ihat 
the  service  was  performed  on  the  footing  that 
no  payment  was  to  be  made." 
Gough  V.  Findon,  7  Exch.  50. 
Sellen  v,  Norman,  4  Carr.  and  Payne,  80. 

These  decisions  rest  upon  the  fact  that  suit 
had  not  been  brought  until  evidence  of  payment 
was  difficult  or  unattainable.  So,  in  the  present 
case,  the  claimant  waited  nearly  two  years  after 
her  claim  matured,  and  until  John  Hamill,  the 
only  witness  who  could  have  proved  its  falsity^ 
was  dead.  She  then  brought  her  claim  at  a  ticfte 
when  she  herself,  being  no  longer  a  coii^>etent 
witness,  is  not  compelled  to  swear  to  the  truth 
of  her  claim,  and  consequently  could  not  be 
indicted  for  perjury. 

Richard  W.  Clay^  for  appellee. 

The  finding  of  the  Auditing  Judge,  approved 
of  by  the  Court  below,  will  not  be  disturbed  ex- 
cept for  plain  error,  and  it  is  submitted  that  no 
such  plain  error  exists  in  the  present  case. 

Such  presumptions  as  to  payment  for  services 
rendered,  as  are  contended  for  on  behalf  of  the 
appellant,  arc  supported  only  by  English  author- 
ities ;  none  such  can  be  found  here,  nor  are  they 
in  accordance  with  the  spirit  and  policy  of  the  law 
of  this  State.  The  21st  section  of  the  Act  of 
24th  February,  1834  (P.  L.  77),  which  estab- 
lishes the  order  of  distribution  among  the  credit- 
ors of  a  decedent,  and  makes  servants'  wages 
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for  one  year  a  preferred  claim,  is  inconsistent 
with  such  a  presumption,     furthermore  it  has 
been  ruled  by  the  Orphans'  Court  that  no  such 
presumption  arises  in  Pennsylvania. 
McCarty's  Est.,  9  Phila.  319. 

Hunter^  in  reply. 

The  Act  of  1834  does  not  affect  the  presump- 
tion of  payment,  but  gives  a  preference  only 
when  such  presumption  has  been  rebutted. 

January  24,  1881.  The  Court.  The  ap- 
pellee claimed,  in  the  Court  below,  for  four 
years*  services  as  a  domestic  servant  at  four  dol- 
lars per  week.  She  admitted  having  been  paid 
for  the  first  year,  but  alleged  she  had  not  been 
paid  any  portion  of  her  wages  for  the  last  four 
years.  She  left  the  service  of  her  employer, 
Mr.  Hamill,  about  two  weeks  after  the  death  of 
his  wife,  in  July,  1875,  and  does  not  appear  to 
have  made  any  demand  upon  him  during  his 
life.  After  his  death,  and  nearly  two  years  after 
she  left  his  employ,  this  claim  was  presented. 
It  further  appears  the  appellee  was  a  sister  of 
Hamiirs  wife,  and  about  the  time  she  left  had  a 
quarrel  with  the  decedent.  Her  brother,  Mr. 
Fletcher,  who  was  her  main  witness  to  sustain 
her  claim,  says  in  his  testimony :  '*At  the  time 
of  Mrs.  Hamiirs  death  Eliza  (the  appellee)  and 
l^r.  Hamill  had  a  quarrel — this  was  two  weeks 
after  she  left, — and  never  spoke  to  him  again ; 
he  died  a  year  after ;  she  claimed  her  furniture 
which  was  there ;  she  got  some,  but  not  all ;  all 
but  two  or  three  pieces  which  the  arbitrator 
awarded  to  the  estate." 

The  Auditing  Judge  found  the  contract  of 
hiring,  and  that  the  services  had  been  performed, 
upon  which  the  Court  below  allowed  the  full 
amount  of  the  appellee's  claim. 

We  are  .not  disposed  to  disturb  the  finding  of 
fact.  There  was  considerable  conflict  of  testi- 
mony, but  a  verdict  for  such  reason  would  not 
be  set  aside.  I'he  report  of  an  auditor,  or  the 
finding  of  an  Auditing  Judge,  is  entitled  to  equal 
weight.  The  conclusion  of  the  learned  Court, 
however,  upon  the  facts  is  not  so  satisfactory. 

It  was  held,  in  Cough  v.  Findon  (7  Exchequer, 
50),  that  **  where  a  person  serves  in  the  capacity 
of  a  domestic  servant,  and  no  demand  for  pay- 
ment of  wages  is  made  by  the  servant  for  a  con- 
siderable period  after  such  service  has  terminated, 
the  inference  is,  either  that  the  wages  have  been 
paid,  or  that  the  service  was  performed  on  the 
footing  that  no  payment  was  to  be  made." 
Again,  in  Sellen  v,  Norman  (4  Car.  &  Payne, 
.80),  it  was  said  by  Gazelee,  J. :  **  In  the  regu- 
-lar  course,  if  the  servant  has  left  a  considerable 
time,  the  presumption  is,  that  all  the  wages  have 
Jieen  paid;" 

This  is  the  well  ^ttled  rule  in  England.     It 


was  either  overlooked  by  the  Court  below,  or 
considered  to  have  no  application  here;  prob- 
ably the  latter,  as  it  was  urged  at  bar  that  the 
rule,  however  firmly  established  in  England,  was 
not  in  force  in  this  country.  No  sufficient  rea- 
son was  shown  in  support  of  this  view.  Such 
platitudes,  as  "the  spirit  of  our  laws'*  and  the 
'*  genius  of  our  institutions"  amount  to  nothing, 
for  the  reason,  they  are  not  applicable  to  the 
question  we  are  considering.  A  presumption 
has  been  defined  to  be  **  an  inference  as  to  the 
existence  of  one  fact  not  certainly  known  from 
the  existence  of  some  other  fact  known,  or 
proved,  founded  on  a  previous  experience  of 
their  connection .  *  *  The  presumption  referred  to 
in  the  cases  cited  rests  upon  the  known  fact, 
that  in  England  servants'  wages,  as  a  general 
rule,  are  paid  at  stated  periods,  and  it  is  entirely 
immaterial  whether  such  periods  are  weekly, 
monthly,  or  yearly,  and  upon  the  further  fact 
that  a  servant  rarely  leaves  the  service  of  an  em- 
ployer, and  remains  away  for  months  or  years, 
without  a  settlement  of  some  sort  with  his  or 
her  employer,  or  at  least  a  demand  for  payment. 
The  same  facts  exist  in  this  country,  and  there 
is,  therefore,  the  same  presumption.  In  either 
case  it  is  a  presumption  which  the  law  raises  from 
a  known  state  of  facts,  and  a  known  course  of 
dealing.  It  is,  however,  a  presumption  of  fact 
merely,  and  liable  to  be  rebutted. 

In  the  case  in  hand  there  is  nothing  to  rebut 
this  presumption ;  on  the  contrary  there  is  much 
to  strengthen  it.  There  is  the  conceded  fact 
that  the  first  year's  wages  were  paid.  In  view 
of  this  fact  it  seems  almost  incredible  that  not  a 
dollar  of  wages  should  have  been  paid  for  the 
next  four  years.  The  payment  for  the  first  year 
created  a  course  of  dealing  which  it  is  only  fair 
to  presume  continued  thereafter.  It  is  at  least 
sufficient  to  put  the  appellee  upon  some  proof  to 
show  why  she  received  nothing  during  the  second 
and  subsequent  years.  Did  she  demand  her 
wages,  and  was  she  refused  ?  This  could  hardly 
continue  for  four  years  and  not  come  to  the 
knowledge  of  some  one  who  could  have  been 
called  as  a  witness,  even  if  we  admit  the  impos- 
sible supposition  that  the  appellee  would  have 
worked  for  Mr.  Hamill  during  all  those  years  in 
the  face  of  a  denial  of  her  wages.  Did  she  agree 
to  make  him  her  banker?  A  most  improbable 
thing,  in  view  of  the  evidence  produced  by  her, 
of  his  neglect  of  business,  heavy  drinking,  and 
constant  attacks  of  mania  potu.  Then  there 
was  the  fact  of  her  connection  by  marriage  with 
her  employer;  she  was  his  sister-in-law,  a  fact 
not  sufficient  to  overcome  a  contract  relation, 
but  pregnant  with  significance  in  view  of  her 
stale  claim,  made  after  her  sister  and  brother-in- 
law  were  in  the  grave.  Further,  there  was  her 
quarrel  with  the  latter,  and  a  dispute  about  the 
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furniture  after  his  death,  resulting  in  some  sort  of 
arbitration. 

We  are  of  opinion  there  was  abundance  in  this 
case  to  raise  such  a  presumption  of  payment,  as 
to  cast  upon  the  appellee  the  duty  of  showing 
somethrag  more  than  the  mere  contract  of  hiring. 
It  is  always  possible  for  a  servant  to  show  such 
contract,  or  what  is  equivalent,  to  prove  services 
for  which  a  promise  to  pay  will  be  implied. 
Such  claims  may  be  made  and  such  proof  pro- 
duced years  after  the  death  of  the  employer. 
Few  persons  take  receipts  for  payment  of  ser- 
vants* wages,  and  the  proof  thereof,  in  many 
cases,  would  be  exceedingly  difficult.  This  of 
itself  would  not  be  sufficient  to  defeat  a  just 
claim,  but  it  is  a  good  reason  why  a  presumption, 
based  upon  sound  principles  and  the  known  rules 
which  guide  human  conduct,  should  be  applied. 

It  was  much  urged  that  the  21st  section  of  the 
Act  of  24th  February,  which  makes  servants* 
wages  for  one  year  a  preferred  claim  against  a 
decedent's  estate,  is  inconsistent  with  this  pre- 
sumption. We  do  not  so  regard  it.  The  Act 
was  not  intended  to  change  the  rules  of  evi- 
dence, or  regulate  the  quantum  of  proof.  It 
means  that  when  a  claim  for  wages  is  established, 
as  required  by  law,  it  shall  be  a  preferred  debt  to 
the  extent  of  one  year's  services.  The  claim  of 
the  appellee  was  improperly  allowed. 

The  decree  is  reversed  at  the  cost  of  the  ap- 
pellee, and  it  is  ordered  that  distribution  be 
made  in  accordance  with  this  opinion. 

Opinion  by  Paxson,  J.  Gordon,  Trunkey, 
and  Green,  JJ.,  dissent. 


Jan.  '81.  62.  January  25,  1881. 

HofTner  ct  al.  v.  Wynkoop  ct  al. 

Will—'  Construction  of—Inferencfs  to  be  deduced 
from — Intestacy  as  to  residuary  estate — Act 
of  24  Feb,  i8j4y  §  75 — Specific  performance 
of  decedenfs  contracts —  When  notice  to  heirs 
or  devisees  necessary — Effect  of  want  of  no- 
tice. 

Wben  a  purchaser  proceeds  in  the  Orphans*  Court  by 
bin  or  petition,  under  the  Act  of  24  Feb.  1834,  J  15,  to 
enforce  specific  performance  of  a  decedent's  contract  for 
the  sale  of  land,  notice  10  the  heirs  or  devisees  of  the  real 
esute  is  requisite,  as  well  as  notice  to  the  executors  or 
administrators. 

As  to  heirs  or  devisees  not  so  notified,  the  proceedings 
are  void.  Their  title  will  not  pass  by  the  deed  executed 
in  porsoance  of  the  decree  of  the  Orphans'  Court. 

A  will  gave  all  the  testator's  real  and  personal  estate  to 
the  wife  for  life,  and  small  legacies  to  the  children  living 
at  the  time  of  his  decease ;  there  was  no  residuary  devisee, 
DO  limitation  of  the  real  estate  over  after  the  life  estate  to 
tlie  wife,  and  no  person  named  as  heir  or  next  of  kin.    A 


clause  provided  that  part  of  the  real  estate  might  be  con- 
verted at  the  discretion  of  the  widow,  and  part  upon  agree- 
ment of  the  widow,  sister,  and  children  named,,  but  was 
silent  as  to  the  disposition  thereof  whether  converted  or 
not: 

HeUif  that  no  intent  could  be  deduced  to  disinherit  those 
entitled  upon  the  death  of  the  wife  to  the  real  estate,  under 
the  intestate  laws  of  the  Commonwesdih. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Ejectment,  by  Benjamin  J.  W)aikoop,  H.  P. 
Garabedean  and  Hannah  Matilda  his  wife,  in 
right  of  said  wife,  and  Joseph  P.  Wynkoop  and 
Kate  S.  Wynkoop,  minor  children  of  George  H. 
Wynkoop,  deceased,  by  their  next  friend  Benja- 
min J.  Wynkoop,  against  Sarah  A.  Hoffner  and 
Isaac  Farrell,  the  latter  being  tenant  of  the 
premises,  to  recover  one  undivided  fifth  part  of  a 
certain  farm  in  that  part  of  the  city  of  Philadel- 
phia, known  as  **  The  Neck."     Plea,  not  guilty. 

On  the  trial,  plaintiffs  proved  title  as  follows : 
Abraham  Wynkoop  and  Ann  Wynkoop,  his  sis- 
ter, became  in  18 14  seised  as  tenants  in  com- 
mon of  the  farm  in  question.  About  1850  Ann 
Wynkoop  died,  leaving  her  brother  Abraham 
her  sole  heir,  whereby  he  became  seised  of  the 
whole  of  the  said  farm.  On  January  30,  1852, 
said  Abraham  Wynkoop  died,  providing  by  his 
will,  inter  alia,  as  follows : — 

"  To  my  wife  Hannah  Wynkoop,  I  leave  and  bequeath 
all  my  real  estate  and  personal  estate,  to  have  and  to  hold 
during  her  natural  life  (if  she  remains  my  widow),  she 
may  sell  the  dwelling  house  No.  137  North  Eleventh 
Street,  if  she  think  it  for  the  best  and  the  comfort  of  her- 
self and  her  children.  My  proportion  of  the  farm  in  the 
Neck  may  be  sold,  if  all  can  and  do  agree.  My  wife, 
sister  Ann,  Benjamin  my  son  and  Alfred  my  son,  my 
daughter  Almira  Ann,  Francis  A.  my  son.  As  I  have 
not  much  to  leave,  I  do  in  remembrance  leave  to  my  son, 
Benjamin  Norman  Wynkoop,  20  dollars,  ditto  to  my  son, 
Alfred  Washington  Wynkoop,  10  ditto.  To  my  dear 
daughter  Almira  Ann  Wynkoop,  my  silver  watch,  my 
desk  and  all  that  is  in  U,  half  of  my  silver  spoons,  etc. 
And  I  hope  that  her  deare  mother  will  be  kind  and  affec- 
tionate to  her,  and  give  her  such  I-ied  and  bedding  and 
clothing  as  will  make  our  daughter  comfortable  and 
happy.  To  my  son  Francis  A.  Wynkoop  ten  dollars,  and 
now  may  the  blessing  of  our  own  Heavenly  Father  rest 
upon  you  all,  amen." 

Hannah,  widow  of  said  Abraham  Wynkoop, 
survived  him,  and  died  Jn  1878.  Plaintiffs 
claimed  as  sole  lineal  descendants  of  Joseph  P. 
Wynkoop,  one  of  five  children  of  said  Abraham 
Wynkoop,  who  had  died  in  October,  1842,  be- 
fore the  death  of  his  father,  the  said  Abraham, 
and  before  the  date  of  his  said  father's  will. 
Plaintiffs*  claim  was  based  upon  the  ground  that 
said  testator  died  intestate  as  to  said  farm,  ex- 
cept as  to  the  life  estate  given  therein  to  his 
widow,  and  that  therefore  they,  as  lineal  de- 
scendants of  one  of  testator's  five  children,  were 
entitled  to  recover  an  undivided  fifth  part 
thereof. 
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Defendants  showed  title  as  follows:  On  March 
If  1849,  said  Abraham  and  Ann  Wynkoop  leased 
the  farm  in  question  to  one  William  Horner  for 
five  years,  granting  to  said  Homer  the  right  to 
purchase  the  same  at  any  liitie  within  said  term. 
On  September  21,  1852,  after  Abraham  Wyn- 
koop became  sole  seised  of  said  premises,  and 
died  as  aforesaid,  Horner  assigned  his  rights  un- 
der the  lease  to  George  Hoffner,  who  in  1853  pre- 
sented a  petition  to  the  Orphans'  Court  praying 
a  specific  performance  of  Abraham  Wynkoop*s 
contract  of  sale  for  said  premises.  Citations  were 
awarded  to  the  executors  of  said  Abraham  Wyn- 
koop and  to  Benjamin,  Almira  Ann,  Alfred,  and 
Francis  A.  Wynkoop,  the  children  of  said  Abra- 
ham Wynkoop  mentioned  in  his  will,  to  show 
cause  why  the  prayer  of  the  petition  should  not 
be  granted.  No  notice,  however,  of  said  proceed- 
ings was  given  to  plaintiffs,  Benjamin  J.  Wyn- 
koop, nor  to  Hannah  Matilda  Wynkoop  (now 
Garabedean),  nor  to  George  H.  Wynkoop,  father 
of  complainants,  Joseph  P.  and  Kate  S.  Wyn- 
koop, all  of  whom  were  then  living  and  minors. 
On  due  proof  of  service  of  the  citations  above 
mentioned,  the  said  Orphans*  Court  made  a  de- 
cree instructing  the  executors  of  said  Abraham 
Wynkoop  to  execute  to  said  Hoffner  a  deed  for 
the  premises.  Said  executors  accordingly  exe- 
cuted said  deed  on  January  26,  1853.  Said 
Hoffner,  being  thus  seised  of  the  premises,  after- 
wards died,  devising  the  same  to  his  wife  Sarah 
A.  Hoffner,  defendant  in  this  suit. 

The  Court  instructed  the  jury  to  find  a  verdict 
for  plaintiffs,  reserving  the  point  of  law,  whe- 
ther plaintiffs  were  concluded  by  the  proceedings 
in  the  Orphans'  Court,  they  not  Imving  been 
made  parties  to  and  having  had  no  notice  of  said 
proceedings.     Verdict  accordingly. 

Defendants  thereupon  moved  for  judgment 
non  obstante  veredicto.  After  argument,  the 
Court  entered  judgment  for  the  plaintiffs  upon 
the  point  reserved.  Defendants  took  this  writ, 
assigning  for  error  the  entry  of  judgment  for 
plaintiffs  on  the  point  reserved  as  aforesaid. 

diaries  Davis  (with  whom  were  Lewis  C, 
Cassidyand  Charles  S.  Fancoast)^  for  the  plain- 
tiffs in  error. 

The  proceedings  in  the  Orphans'  Court  were 
had  under  the  Act  of  Feb.  24, 1834,  §  15.  In  so 
far  as  that  Act  required  notice  to  the  "devisees 
of  the  estate,"  it  was  complied  with,  for  they 
were  all  notified,  and  the  plaintiffs  are  not  men- 
tioned in  the  will. 

The  power  of  sale  in  the  will  implies  who  are 
the  objects  of  the  testator's  bounty.  The  peti- 
tioners were  not  bound  to  go  beyond  the  face 
of  the  will,  and  ascertain  if  there  were  heirs 
as  well  as  devisees.  But,  in  truth,  there  were 
\  no  heirs ;  for  where  from  the  will  it  appears  that 
the  testator  thought  he  had  given,  or  intended  to 


give,  to  certain  parties,  they  will  take  as  if  by 
express  gift. 

Jannan  on  Wills,  5  Am.  ed.  ch.  xvi.  486. 

McKeehan  v,  Wilson,  3  Smith,  74. 

Jordan  v,  Fortesque,  10  Bean.  259. 

Farrcr  r.  St.  Calh.  College,  L.  R.,  16  Eq.  19. 

Hall  V.  Lietch,  9  Id.  376. 

Taylor  v,  Webb,  Styles,  301-19. 

Marret  v.  Sly,  2  Sid.  75. 

Parker  v.  Nickson,  i  De  G.  J.  &  S.  177. 

Parker  v,  Tootal,  ii  H.  L.  C.  143. 

RedBeld  on  Wills,  Ch.  9,  {  23. 

Shovelton  v,  Shovelton,  32  Beav.  143. 

2  Jannan  on  Wills,  109. 

Langston  v.  Pole,  I  Tain.  119;  s.  c.  2  CI.  &  Fin. 
194. 
The  contract  of  sale  in  the  lease  worked  a  con- 
version into  personalty,  over  which  the  personal 
representatives  had  absolute  control. 

Where  the  application  for  specific  perform- 
ance is  made  by  either  the  executors  or  the  pur- 
chasers, notice  to  the  heirs  or  devisees  is  unne- 
cessary. 

West  Hickory  Mining  Assoc,  v.  Reed,  30  Sm.  38. 
But  if  such  notice  be  required,  the  effect  of 
the  want  of  it  is  simply  to  entitle  them  to  show  in 
the  ejectment  that  the  contract  of  sale  should 
not  have  been  performed. 

Sutter  V,  Ling,  i  Casey,  466. 
Benj\  P,  WrigUy  {William  Hopple ^  Jr.,  with 
him),  for  the  defendants  in  error. 

The  plaintiffs  are  interested;  there  was  no 
devise  of  the  fee ;  it  passed  to  the  children  of 
Abraham  under  the  intestate  laws.  An  inten- 
tion even  to  dispose  of  the  fee  cannot  be  gath- 
ered from  the  will.  Proceedings  on  application 
of  the  purchaser,  without  notice  to  the  heirs, 
are  void. 

McKee  v.  McKee,  2  Harris,  231. 

Anshutz's  Appeal,  10  Casey,  375. 

West  Hickory  Mining  Assoc,  v.  Reed,  30  Sm.  38. 
The  land  had  vested  in  the  heirs,  and  could 
not  be  taken  from  them  without  notice.     The 
very  question  on  the  contract  was  whether  or  not 
there  was  a  conversion. 

The  irregular  process,  not  having  complied  with 
the  legislative  enactment,  was  void. 

Homer  r.  Hasbrouck,  5  Wr.  1 98. 

Cadmus  v,  Jackson,  2  Sm.  295. 

February  7,  1881.  The  Court.  Title  to 
the  land  was  vested  in  Abraham  Wynkoop.  He 
leased  to  William  Homer  for  the  term  of  five 
years  from  March  i,  1849,  and  gave  him  the 
privilege  of  purchasing  on  certain  terms,  at  any 
time  before  the  expiration  of  the  lease.  Homer 
assigned  to  George  Hoffner,  upon  whose  petition 
the  Orphans'  Court  decreed  specific  performance 
of  the  contract  for  sale.  Verdict  was  rendered 
for  plaintiffs,  subject  to  the  opinion  of  the  Court 
on  the  point  of  law  reserved,  **  Whether  the 
plaintiffs  are  concluded  by  the  proceedings  in 
the  Orphans*  Court,  they  not  being  made  parties, 
or  having  notice  of  the  said  proceedings.** 
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Id  strictness,  the  reservation  assumes  that  the 
plaintiffs  are  entitled  to  recover,  unless  barred  by 
said  decree ;  yet  the  defendants  now  urgCi  what 
they  did  not  in  the  Court  below,  namely,  that 
the  plaintiffs  have  no  interest  in  the  land  because 
ii  was  devised  to  other  persons  by  Abraham 
Wynkoop.  If  this  be  so,  their  claim  is  ground- 
less, and  it  is  clear  that  they  were  not  entitled  to 
notice,  nor  can  they  question  said  decree. 
Abraham  VVynkoop's  will  is  plain.  He  gives 
the  use  of  his  real  and  personal  estate  to  his  wife, 
and  small  legacies  to  his  children,  who  were 
living  at  its  date.  His  grandchildren,  the  plain- 
tiffs, whose  father  died  before  the  making  of  the 
will,  are  not  mentioned.  He  made  no  disposi- 
tion of  his  property  which  would  remain  after 
the  life  use,  and  payment  of  the  specific  legacies. 
There  is  not  a  word  to  indicate  a  residuary  lega- 
tee ;  nor  does  he  name  any  persons  who  shall  be 
his  heirs  or  next  of  kin.  The  giving  of  specific 
legacies  to  designated  persons  neither  makes 
them  residuary  legatees  nor  vests  in  them  the 
right  to  take  the  whole  estate  as  heirs.  With  less 
reason  can  such  act  be  deemed  evidence  of  an 
intendment  to  disinherit  any  one  entided  to  take 
as  heir-at-law.  The  testator  provided  that  part 
of  his  real  estate  might  be  converted,  in  the  dis- 
cretion of  his  widow,  and  another  part  upon 
agreement  of  his  widow,  sister,  and  children, 
whom  he  named ;  but  was  silent  as  to  its  dispo- 
sition whether  converted  or  not.  It  is  impossible 
to  hold  that  he  intended  to  dispose  of  the  re- 
mainder of  his  estate,  for  there  is  no  expression 
from  which  such  intent  may  be  inferred.  It 
therefore  passes  under  the  intestate  law. 

Section  15  of  the  Act  of  1834  (P.  L.  75)  pro- 
vides, that  where  a  decedent  had  bound  himself 
in  his  lifetime  to  sell  and  convey  real  estate,  and 
had  made  no  sufficient  provision  for  the  perform- 
ance of  his  c jntract,  his  executors  or  administra- 
tors, or  the  purchaser,  or  other  person  interested 
in  such  contract,  may  apply,  by  bill  or  petition, 
to  the  Orphans*  Court,  **and  after  due  notice  of 
such  bill  or  petition,  to  the  purchaser,  or  to  the 
executors  or  administrators  and  heirs  of  the  de- 
cedent or  devisee  of  such  estate,  as  the  case  may 
require,  to  appear  in  such  Court  on  a  day  cer- 
tain, and  answer  such  bill  or  petition;"  and  if 
the  case  be  sufficient  in  equity,  said  Court  may 
decree  specific  performance  of  the  contract.  In 
West  Hickory  Mining  Association  v.  Reed  (30 
P.  F.  S.  38),  it  was  decided  that  where  the  appli- 
cation is  by  the  executors  or  administrators  of  a 
vendor,  notice  to"  his  heirs  or  devisees  is  unne- 
cessary. Prior  to  that  ruling,  it  was  often 
thought  tb^t  notice  in  all  cases  was  necessary  to 
be  given  to  the  heirs  or  devisees,  in  order  that 
the  decree  be  conclusive  against  them.  This 
was  recognized  in  the  opinion  by  remarking  that, 
*'  while  there  are  enough  of  dicta  in  the  authori- 


ties to  inspire  some  doubt,  it  is  believed  that  the 
construction  which  the  language  of  the  statute 
contains  is  not  inconsistent  with  any  definitive 
judgment  of  this  Court."  After  noting  the  plain 
and  obvious  sense  of  the  words  of  the  statute,  it 
was  said :  **  Three  alternative  directions  are 
given,  one  of  which  is  to  be  pursued  as  the  facts 
of  a  particular  case  shall  make  it  requisite  and 
appropriate.  In  the  first  instance,  purchasers; 
in  the  second,  executors  or  administrators,  and 
heirs  of  a  decedent ;  and,  in  the  third,  executors 
or  administrators  of  a  decedent,  and  the  devisees 
are  entitled  to  notice.** 

It  had  not  been  doubted  that  when  a  purchaser 
applied,  notice  to  the  heirs  or  devisees  of  the 
real  estate  was  requisite  as  well  as  notice  to  the . 
executors  or  administrators.  Such  is  the  express 
direction  of  the  statute.  The  dicta  were,  that 
heirs  or  devisees  of  the  vendor  should  be  noti- 
fied, even  when  his  personal  representatives  ap- 
plied ;  and  the  dicta  were  inspired  by  more  than 
a  doubt  as  to  necessity  of  notice  to  them  for  a 
final  decree.  Why  the  statute  demands  notice 
to  heirs  or  devisees  when  the  purchaser  petitions, 
and  dispenses  with  it  when  the  personal  repre- 
sentative petitions,  would  be  useless  to  discuss. 
The  distinction  is  probably  for  wise  reasons. 

The  defence  rested  on  the  decree  of  the  Or- 
phans* Court.  As  respects  the  plaintiffs,  that 
decree  is  a  nullity,  because  of  the  facts  stated  in 
the  reserved  point. 

Judgment  affirmed. 

Opinion  by  Trunkey,  J. 


Jan.  '80,  308.  January  24,  1881. 

Schmidt  and  Erb  v.  Owens. 

Pleading — Divers  counts — Trespass ^  what  con- 
stitutes— Objection  of  misjoinder  of  counts — 
When  must  be  taken — Practice, 

Per  Curiam.  An  objection  to  the  inconsistency  of 
two  counts  in  a  narr.  must  be  taken  advantage  of  by  de- 
murrer; it  will  not  be  inquired  into,  on  error. 

Both  counts  of  the  narr.,  printed  below,  9Xt  counts 
in  trespass. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Case,  by  W.  A.  Owens  against  J.  G.  Schmidt 
and  J.  Erb,  to  recover  damages  for  the  wrongful 
obtaining  of  certain  goods  and  chattels  of  plain- 
tiff. The  narr.  filed  contained  two  counts,  as 
follows : — 

.  .  .  And  thereupon  the  said  plaintiff  complains. 
For  that  the  said  plaintiff  before  and  at  the  time  of  the 
committing  of  the  grievances  by  the  said  defendants  here- 
inafter mentioned,  was  lawfully  possessed  of  certain  goods. 
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and  chattels,  to  wit  [specifying  them]  .  .  .  of  great  value, 
to  wit,  of  the  value  oi  Bve  thousana  dollars,  at  the  county 
aforesaid,  yet  the  said  defendants,  well  knowing  the  pre- 
mises, but  contriving  and  wrongfully  and  unjustly  intend- 
ing to  injure,  oppress,  aggrieve,  and  defraud  the  said 
plaintiff,  and  to  deprive  him  of  said  goods  and  chattels, 
on  the  twenty-first  day  of  February,  A.  D.  1878,  at  the 
county  aforesaid,  unlawfully,  and  with  force  and  arms, 
combined  and  conspired  together  to  obtain  possession  of 
said  goods  and  chattels,  the  property  of  said  plaintiff,  and 
by  means  of  such  unlawful  combination  and  conspiracy 
did  obtain  possession  of  said  goods  and  chattels,  and  con- 
verted  the  same  to  their  own  use.  And  other  wrongs  to 
the  said  plaintiff  then  and  there  did,  to  the  great  damage 
of  the  said  plaintiff,  and  against  the  peace  and  dignity  of 
the  Commonwealth  of  Pennsylvania. 

And  also,  for  that  the  said  defendants,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  etc.,  to  wit,  at  the 
county  aforesaid,  seized,  took,  and  carried  away  divers 
goods  and  chattels,  of  the  said  plaintiff  of  the  like  num- 
ber, quantity,  quality,  description  and  value,  sis  the  said 
goods  and  chattels  in  the  first  count  mentioned,  of  the 
said  plaintiff  of  great  value,  to  wit,  of  the  value  of  five 
thousand  dollars,  there  then  found  and  being,  and  con- 
verted, and  disposed  of  the  same  to  their  own  use. 

Plea,  not  guilty.  On  the  trial,  it  appeared 
that,  in  1878,  J.  G.  Schmidt,  a  creditor  of 
Owens,  took  out  a  warrant  for  his  arrest,  on  the 
ground  that  he  was  secreting  his  goods  for  the 
purpose  of  defrauding  his  creditors,  and  had 
him  arrested  and  put  in  jail.  While  Owens  was 
under  arrest,  J.  Erb,  an  employ^  of  Schmidt, 
visited  Owens  to  see  about  the  payment  of 
Schmidt's  claim.  Owens  agreed  to  make  a  bill 
of  sale  of  what  he  had  left  for  1 100  cash  and 
Schmidt's  claim,  and  accordingly  delivered  such 
bill  of  sale  to  Erb.  The  plaintiff's  evidence  was 
that  the  value  of  the  goods  covered  by  the  bill 
of  sale  was  about  1 2 800.  Owens  subsequently 
brought  this  suit,  claiming  that  the  bill  of 
sale  was  procured  from  him  by  duress.  The 
Court  submitted  the  question  of  duress  to  the 
jury,  and  the  jury  rendered  a  verdict  for  plaintiff 
for  I2743.75,  upon  which  judgment  was  entered  ; 
whereupon  defendants  took  this  writ,  assigning 
for  error  the  entry  of  judgment  on  two  incon- 
sistent counts  and  the  overruling  of  his  motion 
in  arrest  of  judgment. 

R.  P,  White  (with  him  Z.  R.  Fletcher),  for 
plaintiffs  in  error. 

The  first  count  is  clearly  for  a  conspiracy,  and 
the  second  in  trespass.  Such  a  misjoinder  is 
matter  of  substance,  and  can  be  taken  advantage 
of  in  error. 

Brumbaugh  v,  Keiih,  7  Casey,  328. 

Seip  V.  Drach,  2  Harris,  355. 

Malin  v.  Bull,  13  S.  &  K.  443. 

Gruber  v.  Bank,  6  Norris,  467. 

In  this  case,  it  did  material  injury  to  us,  as 
evidence  was  admitted,  which  the  Court  said 
was  inadmissible  under  the  count  in  trespass  but 
admissible  under  that  for  conspiracy.  We  ob- 
jected to  the  evidence,  and  the  plaintiff  should 
then  have  withdrawn  the  count  for  conspiracy. 


E,  C.  Shapley  (with  him  F.  C  Brewster), 
for  defendant  in  error. 

The  counts  are  both  in  trespass ;  the  second 
admittedly  is,  and  the  first  avers  that  the  act  was 
done  with  force  and  arms,  and  contains  aH  the 
other  requisites  for  such  action. 
2  Chiity  PI.  850,  note. 
Maher  v,  Ashmead.  6  C.  346. 
Smith  V.  Rutherford,  2  S.  &  R.  358. 
Kerr  v.  Sharp,  14  S.  &  R.  399. 
The  misjoinder,  if  any  exists,  should  have 
been  taken  advantage  of  on  demurrer ;  it  was 
cured  by   the  verdict.      The  judgment  could 
properly  be  entered  on  the  good  count. 

February  7,  1881.  The  Court.  We  think 
both  counts  of  the  declaration  are  in  trespass. 
The  fact  averred  in  the  first  count  that  the  de- 
fendants did  obtain  possession,  is  not  necessarily 
inconsistent  with  a  taking  possession  by  force 
and  arms.  At  all  events  the  exception  was 
formal,  and  the  objection  of  the  inconsistency 
of  the  two  counts  on  this  score,  could  only  be 
taken  advantage  of  by  a  special  demurrer. 
After  verdict  such  an  objection  cannot  avail. 
The  judgment  might  have  been  entered  on  the 
good  count,  and  where  such  is  the  case,  this 
Court  will  not  reverse. 

Per  Curiam.    Judgment  affirmed. 


Jan.  »8i,  94. 


February  18,  1881. 

Smith  V.  Stokes. 


Mechanic's  lien — Amendment  of— -Act  of  June 
J  J,  iSjg —  Construction  of-^Evidence  df  cus- 
tom of  trade —  When  inadmissible — Materials 
furnished  to  a  sub-contractor — Right  to  file 
lien  for. 

The  right  of  a  mechanic  to  file  a  lien  being  purely  statu- 
tory, evidence  to  prove  a  custom  of  trade  in  rela.ion 
thereto  is  incompetent. 

The  Act  of  June  11,  1879  (P.  L.  122),  entitled  ''An 
Act  relating  to  mechanics'  liens,  and  auihorizing  the 
amendment  of  the  same,'*  is  not  retroactive. 

Fahnestock  v.  Wilson,  9  Wekkly  Notes,  385,  fol- 
lowed. 

Materials  furnished  to  a  sub- contractor  cannot  be  made 
the  subjea  of  a  lien. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Scire  facias  sur  mechanic's  lien  filed  Nov.  6, 
1876,  by  J.  W.  Smith  &  Co.,  to  the  use  of  Maule 
Bro.  &  Co.,  against  Williams  &  Stokes,  owners, 
or  reputed  owners,  Philip  C.  Garrett,  registered 
owner,  and  Eli  Loux,  contractor,  for  materials 
furnished  in  the  erection  of  nine  dwelling-houses 
in  the  city  of  Philadelphia. 

The  delendants  filed  the  following  pleas:   i. 
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m  debent,  2.  That  said  Williams  &  Stokes 
were  not  owners  of  the  properties  described  in 
said  lien  claim,  but  that  Philip  C.  Garrett  was 
owner  thereof.  3.  That  said  Eli  Loux  never  was 
contractor  for  the  erection  of  the  buildings  de- 
scribed in  said  lien  claim,  nor  for  any  of  the 
same.  Said  Williams  &  Stokes  above  were  con- 
tractors for  the  same. 

Upon  the  trial  (before  Fell,  J.)  the  following 
fects  appeared:  On  the  12th  of  May,  1875, 
Philip  C.  Garrett,  being  the  registered  owner  of 
a  lot  of  ground,  whereon  a  building  was  erected, 
contracted  with  Williams  &  Stokes,  lumber  mer- 
chants, to  tear  down  the  building  and  erect  on 
the  lot  nine  dwelling-houses.  On  the  31st  of 
May,  Williams  &  Stokes,  by  a  written  agreement, 
sub-contracted  with  Eli  Loux,  builder,  for  the 
erection  of  the  nine  dwelling-houses ;  Loux  con- 
tracted with  Smith  &  Co.  for  the  materials  for 
which  the  lien  was  filed.  Evidence  was  offered 
on  the  part  of  the  plaintiffs,  and  admitted  under 
objection,  that  in  all  the  transactions  Williams 
&  Stokes  were  regarded  as  reputed  owners,  and 
not  as  contractors. 

Plaintiffs  further  offered  to  show  that  it  is  the 
custom  of  trade  in  the  city  of  Philadelphia,  for 
mechanics  and  material  men  in  doing  work  and 
famishing  materials  for  new  erections  of  build- 
ings to  rely  on  their  lien  on  said  buildings  in  the 
absence  of  information  that  at  the  commence- 
ment, the  matter  had  been  so  arranged  that 
no  liens  coukl  be  filed.  Objected  to,  on  the 
ground  that  it  was  irrelevant  to  the  issue,  the 
remedy  being  statutory.  Objection  sustained. 
Exception. 

The  evidence  being  closed,  plaintiffs,  under 
the  Act  of  Assembly  of  nth  of  June,  1879  (P- 
L  122),  moved  the  Court  for  leave  to  amend 
the  record  by  striking  out  the  name  of  Eli  Loux 
as  contractor,  and  substituting  the  defendants, 
Williams  &  Stokes,  as  contractors,  in  his  stead. 
Objected  to  ;  motion  overruled.     Exception. 

The  Court,  inter  alia^  charged  the  jury  as 
follows:  •'  If  Williams  &  Stokes  were  the  real 
owne  s  in  this  case  of  the  land,  or  if  they  were 
the  agents  of  Mr.  Garrett  to  procure  the  erection 
of  the  buildings — agents  as  distinguished  from 
being  contractors  to  do  the  work — or  if  Mr. 
Garrett  misled  the  parties  as  to  the  relation  be- 
tween himself  and  Williams  &  Stokes  by  hold- 
ing them  out  as  owners,  there  can  be  a  recovery 
in  this  case.  [But  if  you  find  Garrett  was  the 
owner  and  entered  into  a  contract  with  Williams 
&  Stokes,  who  entered  into  a  contract  with  Mr. 
Loux,  to  whom  Smith  &  Co.,  the  plaintiffs,  fur- 
nished materials,  and  Garrett  did  nothing  more, 
and  the  arrangement  was  upon  this  basis,  and 
within  this  limit  and  in  good  faith,  then  there 
can  be  no  recovery.]  It  does  not  follow  because 
the  plaintiff  acted  in  good  faith,  and  thought 


Williams  &  Stokes  were  the  owners  that  they 
have  a  right  to  recover.  If  the  plaintiffs  were 
misled  by  their  own  neglect  or  misled  by  Williams 
&  Stokes,  Mr.  Garrett  is  not  on  this  account  re- 
sponsible, and  this  proceeding  is  against  his  pro- 
perty.*' 

Verdict  and  judgment  thereon  for  the  defend- 
ants. Plaintifls  took  this  writ,  assigning  for 
error  the  refusal  of  their  offer  above  quoted,  the 
overruling  of  their  motion  to  amend,  and  that 
portion  of  the  charge  of  the  Court  included  in 
brackets. 

N,  H.  SharpIesSf  for  the  plaintiffs  in  error. 

Plaintiffs  having  proved  that  Williams  &  Stokes 
were  the  reputed  owners,  it  was  perfectly  com- 
petent to  prove  the  custom  of  the  trade  in  rela- 
tion thereto. 

The  Act  of  Assembly  of  nth  of  June,  1879 
(P.  L.  122),  fully  authorizes  the  amendment 
proposed,  and  its  provisions  were  entirely  within 
the  scope  of  the  constitutional  power  of  the 
Legislature. 

Such  a  contract  as  this,  where  the  true  owner 
is  concealed  by  an  ingenious  device,  should  not 
be  tolerated,  as  in  every  case  the  lien  of  me- 
chanics and  material  men  may  thus  be  success- 
fully evaded. 

Barclay  v.  Wainwright,  5  Norris,  19I. 
Duffz/.  Hoffman,  13  Sm.  191. 

C  E.  Morgan^  Jr,  (F,  £>.  Lewis,  with  him), 
for  the  defendants  in  error. 

This  being  a  statutory  remedy,  the  right  of 
the  mechanic  to  recover  is  conditional  upon  a 
strict  compliance  with  the  terms  of  the  statute 
independent  of  any  custom  of  trade.  The  Act 
of  Assembly,  supra,  is  not  retroactive. 

Fohnestock  v.  Wilson,  9  Weekly  Notes,  385. 

One  dealing  with  a  sub-contractor  is  not  en- 
titled to  a  lien. 

Harlan  V.  Rand,  3  Can.  511. 
Singerly  v,  Doerr,  12  Sm.  9. 
Schen'ck  z/.  Ubcr,  31  Sm.  31. 

February  28,  1881.  The  Court.  The  evi- 
dence, the  rejection  of  which  is  the  ground  of 
the  first  assignment,  of  the  custom  of  trade  was 
clearly  incompetent.  The  second  assignment  is 
disposed  of  by  the  recent  decision  of  this  Court 
in  Fahnestock  z^. Wilson  (9  Weekly  Notes,  385), 
that  the  Act  of  June  11,  1879,  ^s  not  retrospec- 
tive. And  it  certainly  cannot  be  maintained  that 
there  was  any  error  in  the  charge  as  complained 
of  in  the  third  assignment.  Materials  furnished 
to  a  sub-contractor  cannot  be  the  subject  of  a 
lien.  (Harlan  v.  Rand,  3  Casey,  511  ;  Duff  t^. 
Hoffman,  13  P.  F.  Smith,  191  ;  Schenck  v, 
Uber,  31  Ibid.  31.) 

Per  Curiam.    Judgment  affirmed. 
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May,  *79,  6i.  March  28,  1881. 

Handlcy  v.  Delaware,  Lack.  &  W.  R.  R. 
Company. 

Practice — Errors  and  appeals —  Writ  of  error 
to  judgment  of  nonsuit — When  premature — 
Motion  to  take  off  nonsuit,  and  its  discharge, 
must  appear  of  record. 

Where  a  writ  of  error  was  taken  to  a  judgment  of  non- 
suit, and  the  record  of  the  Court  below  failed  to  show  that 
a  rule  had  t^een  olitained  and  discharged  to  take  off  such 
nonsuit,  hut  an  affidavit  that  such  was  the  case  was  read 
to  the  Court,  the  Court  ordered  the  case  to  be  continued 
until  a  full  and  complete  record  should  be  brought  up  by 
certiorari. 

Error  to  tbe  Common  Pleas  of  Lackawanna 
County. 

Case,  by  the  widow  and  minor  children  of 
Peter  Handley,  by  their  next  friend,  etc.,  against 
the  above-named  corporation,  to  recover  dam- 
ages for  the  death  of  the  said  Peter  Handley, 
caused  by  the  alleged  negligence  of  the  defendant. 

The  docket  entries  in  the  Court  below  were  as 
follows : — 

Feb.  10,  1879.     Exit  summons. 

Tune  21, 1879.     Plea  filed.     Not  guilty. 

Jan.  21,1880.     Issue  joined. 

Jan.  22,  1880.  Verdict  in  favor  of  platntifT  for  the 
sum  of  ^2500. 

Eo  die.     Motion  fur  new  trial  and  rule  granted. 

April  12, 1880.     New  tnal  granted. 

Oct.  19,  1880.     Issue  joined. 

ho  die.  Defendant's  attorney  filed  reasons,  and  moves 
for  a  nonsuit,  and  nonsuit  is  directed  to  be  entered. 

Nov.  13, 1880.  It  is  ordered  that  the  testimony  and 
charge  of  the  Court  \yt  filed  of  record. 

Jan.  19,  1881.     Writ  of  error  filed. 

When  the  case  was  called  for  argument — 

Post^  for  defendant  in  error,  moved  to  quash  the 
writ  of  error,  on  the  ground  that  the  record  does 
not  show  that  a  motion  was  made,  and  discharged, 
to  take  off  the  nonsuit,  and,  therefore,  the  record 
does  not  show  any  final  judgment  of  the  Court 
below. 

C  Smithy  for  plaintiff  in  error,  read  an  affi- 
davit, that  on  the  day  after  the  entry  of  the  non- 
suit he  appeared  in  Court,  counsel  for  the  other 
side  bevng  present,  and  moved  for  a  rule  to  show 
cause  why  the  nonsuit  should  not  be  taken  off, 
and  the  said  motion  was  subsequently  discharged 
by  the  Court,  but  no  entry  of  said  proceeding 
was  made  of  record. 

[Sharswood,  C.  J.  You  should  have  taken 
care  to  see  that  the  record  was  in  due  form. 
Upon  application  to  the  Court  below  they  would 
doubtless  have  ordered  the  proper  entries  to  be 
made.] 

Per  Curiam.  This  cause  may  be  continued, 
in  order  to  bring  up  the  full  and  complete  record 
by  a  certiorari. 


Oct.  &  Nov.  '80,  97.  Oct  19,  i88a 

Wagner  et  al.  v.  Elliott. 

Equity — Subrogation — Feigned  issue — Subroga- 
tion of  parties  to — Practice, 

The  doctrine  of  subrogation  is  one  of  mere  equity  and 
benevolence,  and  will  only  be  applied  with  a  proper 
eqniiahle  discretion,  so  that  it  may  work  no  injustice  to 
either  legal  or  equitable  rights. 

A.  held  a  judgment  against  B.,  which  was  a  lien  npon 
B.'s  real  estate.  A.  issued  execution  on  this  judgment 
against  certain  personalty  as  the  property  of  B.  The  per- 
sonalty was  claimed  by  C,  D.,  and  E.,  who  gave  bond 
to  the  sheriff,  with  surety,  took  the  property,  and  became 
plaintifB  in  a  feigned  issue  in  which  A.  was  defendant. 
Oil  the  trial  of  the  feigned  issue,  a  verdict  was  found  for 
the  plaintiffs,  but  a  new  trial  was  subsequently  obtained. 
Afterwards  F. ,  another  judgment  creditor  of  B. ,  issued 
execution  against  B.*s  real  estate.  The  same  was  sold, 
and  from  the  funds  produced,  A.'s  judgment  was  fullv 
paid.  The  amount  of  the  fund  proved,  however,  iasuf- 
ficient  to  pay  G.,  another  judgment  creditor  of  B.,  the 
lien  of  whose  judgment  was  postponed  to  that  of  A.  A 
month  later  H.,  the  surety  of  B.  in  the  obligation  upon 
^hich  G.*s  judgment  was  obtained,  paid  G.  the  amount  of 
his  judgment : 

Heidt  that  H.  was  not  entitled  to  be  subrogate<l  to  A.'s 
rights  as  defendant  in  the  feigned  issue  wherein  C,  D., 
and  £.  were  plaintifls. 

Appeal  from  the  Common  Pleas  of  Erie 
County. 

Feigned  issue  between. H.  G.  Wagner,  T.  S. 
Wagner,  and  J.  H.  Wagner,  and  G.  T.  Elliott, 
subrogated  as  defendant  in  place  of  H.  J.  Lowry, 
and  Frank  Gunnison,  committee  of  M.  B.  Lowry, 
a  lunatic. 

The  following  are  the  facts  of  the  case  as  set 
forth  in  the  opinion  of  the  Supreme  Court. 

"  M.  B.  Lowry  held  a  judgment  in  the  Court 
of  Common  Pleas  of  Erie  County,  against  Gideon 
H.  Wagner,  No.  191,  Sept.  T.  1874.  This 
judgment  was  a  lien  upon  G.  H.  Wagner's  real 
estate,  and  M.  B.  Lowry  having  become  a  lu- 
natic, his  committee,  H.  J.  Lowry  and  Frank 
Gunnison,  caused  a  fi.  fa.  to  be  issued  on  the 
judgment  to  No.  178,  May  Term,  1878.  Upon 
this  writ  a  levy  was  made  on  certain  barley, 
cloverseed,  and  rails,  as  the  property  of  G.  H. 
Wagner.  This  property  was  claimed  by  the 
appellants,  H.  G.  Wagner,  T.  S.  Wagner,  and 
J.  H.  Wagner,  as  belonging  to  them.  They 
gave  a  bond  to  the  sheriff,  dated  March  28, 1877, 
and  took  the  property. 

**  A  feigned  issue,  under  the  Sheriff's  Interpleader 
Act,  was  awarded  to  determine  the  title  to  this 
personal  property.  No.  202,  May  Term,  1877, 
in  which  the  appellants  were  plaintiffs,  and  the 
committee  of  M.  B.  Lowry  was  defendant.  TTic 
issue  was  tried  before  a  jury,  and  resulted  in  a 
verdict  for  the  appellants  on  October  25,  1877, 
thus  determining  that  the  titl^  was  in  the  appel* 
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lauts,  and  not  in  G.  H.  Wagner  the  defendant 
Id  the  judgment.  A  rule  for  a  new  trial  having 
been  granted,  on  October  27,  1877,  was  made 
atBohite  on  January  7,  1878.  The  new  trial  has 
not  yet  taken  place.  On  the  25lh  of  June,  1878, 
one  G.  T.  Elliott  presented  a  petition  praying  to 
be  subrogated  in  the  case  to  the  rights  of  H.  J. 
Lowry  and  Frank  Gunnison,  committee  of  M. 
B.  Lowry.  An  answer  to  this  petition  was  filed 
by  the  appellants  on  November  11,  1878,  and 
on  April  28,  1879,  the  Court  made  an  order  of 

subrogation The  facts  urged   in 

support  of  Elliott's  claim  to  subrogation,  were  as 
follows :  The  Marine  National  Bank  recovered  a 
judgment,  No.  492,  September  Term,  1875, 
against  G.  H.  Wagner  and  George  T.  Elliott, 
for  1 1 500,  in  which  Wagner  was  the  principal 
debtor,  and  Elliott  was  surety.  As  such  surety, 
Elliott  paid  the  judgment  of  the  Marine  National 
Bank,  on  June  25,  1878,  and  was  subrogated 
to  the  rights  of  the  bank  in  the  final  order  of 
subrogation  on  April  28,  1879.  To  this  order 
no  objection  is  made.  In  the  petition  for  sub- 
rogation, it  was  set  forth  that  the  judgment  of 
the  Marine  National  Bank  was  a  lien  on  G.  H. 
Wagner's  land  in  Erie  County,  and  that  this  land 
was  sold  by  the  sheriff  under  a  judgment  ob- 
tained by  the  Erie  Dime  Savings  &  Loan  Co.  at 
February  Term,  1878 ;  that  by  this  sale,  the  liens 
of  all  the  judgments  against  G.  H.  Wagner  were 
divested,  and  the  judgment  of  M.  B.  Lowry  v, 
G.  H.  Wagner  was  paid  in  full.  It  further  ap- 
peared that  the  proceeds  of  the  sale  of  G.  H. 
Wagner's  real  estate  having  been  paid  into  Court, 
an  auditor's  report  distributing  the  money  was 
confirmed  nisi  on  May  15,  1878,  and  that  on 
May  29,  1878,  the  whole  amount,  ^1427,  due  on 
the  Lowry  judgment  was  paid  to  the  committee, 
thus  paying  off  and  satisfying  the  judgment  in 
full.  This  payment  being  accomplished  on  May 
29, 1878,  occurred  within  four  days  of  one  month 
before  Elliott  paid  off  the  judgment  of  the  Ma- 
rine National  Bank,  and  presented  his  petition 
for  subrogation,  both  of  which  facts  transpired  on 
June  25,  1878." 

The  following  was  the  order  of  subrogation 
made  April  28,  1879.  **  ^^^s  therefore  ordered 
that  G.  T.  Elliott  be  subrogated  to  the  rights  of 
the  Marine  National  Bank  of  Erie  v,  G.  H.  Wag- 
ner and  G.  T.  Elliott,  and  also  to  the  rights  of  the 
plaintiffs,  H.  J.  Lowry  etai,^  Committee,  v.  G. 
H.  Wagner,  No.  191,  September  Term,  1874,  in- 
duding  the  rights  of  said  plaintiffs  in  the  feigned 
issue  arising  under  said  judgment,  and  the  exe- 
cution issued  thereon,  being  the  case  of  H.  G. 
Wagner  et  ai.  v,  H.  J.  Lowry  et  aL,  and  that  G. 
T.  Elliott  is  subrogated  in  place  of  said  H.  J. 
Lowry  et  ai.^  as  defendant  in  said  case." 

Plaintiffs  in  the  feigned  issue  took  this  appeal, 
assigning  for  error,  the  making  of  the  above 
order  of  subrogation. 


Benson  and  Brainenf,  for  appellants. 
Courts  will  not  subrogate  when  it  is  unjust  to 
other  parties,  or  produces  injustice  in  any  respect 
whatever.  The  right  of  subrogation  is  founded 
in  equity  only,  and  will  not  be  allowed  except 
in  a  clear  case. 

Erb's  Appeal,  2  P.  &  W.  296. 

Kyncr  v.  Kyncr,  6  Wntts,  221. 

Coatcs»s  Appeal,  7  W  &  S.  99. 

McGinnis's  Ap|)eal,  4  Harris,  445. 

I^loyd  V.  Galbraith,  8  Casey,  103. 

Fink  V.  MahaflFey,  8  Watts,  384. 

Kusseli*s  Appeal,  9  Smith,  401. 

Gring*s  Appeal,  8  Norris,  336. 
In  the  present  case  injustice  was  done  both  to 
the  plaintiffs  in  the  feigned  issue  and  the  surety 
on  their  bond  by  the  order  of  subroj?ation. 

Davenport  and  Griffith  (with  them  Frank 
Gunnison),  for  appellee. 

The  Marine  National  Bank  was  undoubtedly 
entitled  to  subrogation  in  the  feigned  issue,  inas- 
much as  Lowry,  creditor  of  their  debtor,  having 
a  lieh  on  that  debtor's  personalty,  chose  to  aban- 
don it  and  claim  from  the  proceeds  of  the  debt- 
or's realty  so  as  to  cut  out  the  bank  from  said 
fund.  Appellee,  having  as  surety  paid  the 
bank's  judgment  in  full,  is  entitled  to  subroga- 
tion to  all  its  rights. 

Kyner  v.  Kyner,  6  Watts,  221. 

McCormick's  Adm.  r.  Irwin,  1 1  Casey,  ill. 

Mosier*s  Appeal,  6  Smith,  76. 

Fleming  v.  Beaver,  2  R.iwle,  1 28. 

CottrellN  Appeal,  1 1  Harris,  294. 

I  Story  Eq.  Jur.,  {  653. 

BrighUy*s  Eq.  Jur  ,  \  183. 

Nov.  8,  1880.  The  Court.  In  Pink  v.  Ma- 
haffy  (8  W.  384),  it  was  held  that  the  doctrine 
of  substitution  being  one  of  mere  equity  and 
benevolence  will  not  be  enforced  at  the  expense 
of  a  legal  right.  In  McGinnis's  Appeal  (4  Har. 
p.  448),  we  said  "the  principle  which  governs 
in  all  cases  of  substitution  is  one  of  equity  merely, 
and  is  to  be  carried  out  in  the  exercise  of  a 
proper  equitable  discretion,  with  a  due  regard  to 
the  legal  and  equitable  rights  of  others."  In 
Erb's  Appeal  (2  Pa.  Rep.  p.  298),  Rogers,  J., 
in  delivering  the  opinion  of  the  Court  said: 
**When,  therefore,  an  application  is  made  for 
substitution,  the  Court  will  take  care  that  the 
subrogation  of  the  surety  shall  work  no  injustice 
to  the  rights  of  others."  In  Ziegler  v.  Long  (2 
Watts,  206),  Sergeant,  J.,  said :  **  But  this  prin- 
ciple must  be  employed  like  all  other  rules  of 
equity,  to  the  attainment  of  justice ;  it  is  not  to 
be  used  to  overthrow  the  equity  of  another  per- 
son, and  thus  work  injustice."  In  Lloyd  v,  Gal- 
braith (8  Cas.  p.  no),  we  said,  Strong,  J., 
**  Subrogation  is  not  to  be  allowed  except  in  a 
clear  case,  and  where  it  works  no  injustice  to  the 
rights  of  others."  The  same  doctrine  was  re- 
peated in  Wallace's  Estate ;  Russel's  Appeal,  9 
P.  F.  S.  401 ;  and  Gring's  Appeal,  8  Nor.  339. 
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Tested  by  these  principles,  let  us  consider  the 
relative  positions  and  rights  of  the  parties  affected 
by  the  order  for  subrogation  in  the  present  case. 

[Here  follows  the  statement  of  the  facts-  of 
the  QJds^\ut 5upraJ\ 

Now  it  is  claimed  by  the  appellants  that  the 
effect  of  this  payment  of  the  Lowry  judgment 
was  to  terminate  the  proceedings  under  the 
feigned  Issue,  and,  therefore,  they  were  no  longer 
bound  to  respond  in  that  case.  This  position  is 
undoubtedly  true,  as  between  them  and  the  com- 
mittee of  M.  B.  Lowry.  The  question  that  now 
arises  is,  are  the  appellants  bound  to  submit  to 
have  those  proceedings  re-opened,  to  have  an- 
other trial  as  to  the  ownership  of  the  personal 
property  involved  in  that  issue,  incur  the  expense 
of  such  a  trial,  and  the  risk  of  an  adverse  ver- 
dict, in  order  that  Elliot  may  get  his  money  out 
of  this  personal  property  as  the  subrogated  re- 
presentative of  M.  B.  Lowry?  We  think  not. 
The  bond  given  by  the  appellants  to  the  sheriff 
was  conditioned  for  the  delivery  of  the  goods  at 
the  termination  of  the  issue  pending  between 
them  and  the  committee  of  M.  B.  Lowry.  A 
surety,  S.  B.  Wagner,  joined  them  in  the  execu- 
tion of  the  bond,  and  was  responsible  for  the 
performance  of  its  condition.  When  the  Lowry 
judgment  was  paid  by  the  proceeds  of  G.  H. 
Wagner's  land,  the  proceedings  under  the 
feigned  issue  had  reached  their  termination  as  to 
the  original  parties  to  the  issue  and  to  the  bond. 
We  see  no  reason  why  the  surety  could  not  then 
insist  that  he  should  be  subject  to  no  further  re- 
sponsibility on  his  obligation.  Certainly  the 
committee  of  M.  B.  Lowry  could  have  no  further 
resort  to  him.  If  now,  the  subrogation  is  per- 
mitted to  take  place,  and  another  trial  to  be  had, 
the  surety  is  subjected  to  still  further  liability  to 
other  persons  than  those  named  in  the  bond  or 
in  the  proceedings  at  the  time  the  issue  was 
framed  and  the  bond  given.  But  he  never  con- 
tracted for  such  additional  liability,  and  he  at 
least  is  one  person  whose  position  and  plain  legal 
rights  will  be  changed  in  a  most  material  re- 
spect if  the  subrogation  is  affirmed.  Indeed, 
the  very  object  of  the  subrogation  is  to  produce 
such  a  change ;  to  make  him  liable  to  pay  the 
debt  to  persons  entirely  different  from  those  with 
whom  he  contracted  when  he  signed  the  bond. 
The  same  considerations  apply  to  the  appellants, 
the  other  parties  to  the  bond.  They  must  become 
subject  to  fresh  expense  and  hazard,  and  to  new 
and  additional  liabilities  to  those  which  held 
them  under  the  bond  and  under  the  pleadings. 
From,  and  after  the  29th  of  May,  1878,  they 
were  entirely  discharged  from  all  liability.  Now 
it  is  sought  to  reimpose  the  full  measure  of  their 
liability  from  the  25th  day  of  June,  1878.  This 
too,  in  a  matter  of  purely  equitable  cognizance, 
and  upon  equitable  principles  solely,  and  in  favor 


of  persons  to  whom  they  never  owed  any  duty 
whatever.  We  consider  that  this  would  be  doing 
injustice  to  the  appellants  and  their  sureties,  and 
therefore,  it  is  not  a  proper  case  for  enforcing 
subrogation. 

The  order  of  the  Court  below,  subrogating  G. 
T.  Elliott  to  the  rights  of  H.  J.  Lowry  and  Frank 
Gunnison,  in  the  judgment  No.  191,  Sept.  T., 
1874,  and  in  the  feigned  issues  arising  under  the 
said  judgment,  and  the  executions  issued  thereon, 
being  the  cases  No.  202,  May  Term,  1877,  and 
No.  206,  May  Term,  1877,  is  reversed  at  the 
cost  of  the  appellee. 

Opinion  by  Green,  J. 


Comntott  llleas— lEquitg^ 


C.  p.  No.  I.  April  2,  1881. 

Commonwealth  v.  Harris  et  al. 

Equity — Injunction — Power  of  Commonwealth 
over  streets  of  a  city — Purpresture — Public 
€md  private  nuisance — Bow-window  built  over 
street  line — Acts  of  Feb.  /<?,  //^p  (/  Sm.  Z. 
30i)y  and  April  16,  1838  (P.  Z.  626)— Or^ 
dinance  of  Philadelphia  of  Sept.  2J,  1864 
(  Ord.  1864,  357) — Special  ordinance  of  City 
Councils  of  Philadelphia  authorizing  erection 
of  bow-window  over  street  line —  Want  of  au- 
thority to  pass — Laches — **  Contemporaneous 
construction.^^ 

This  was  an  information  in  the  nature  of  a  Bill 
in  Equity  filed  on  January  25,  1881,  by  the  At- 
torney-General on  behalf  the  Commonwealth 
against  J.  Campbell  Harris,  and  others,  to  re- 
strain by  injunction  the  building  of  a  bow-window 
which  extended  over  the  street  line  at  1609  Wal- 
nut Street,  in  the  city  of  Philadelphia,  and  to 
compel  the  restoration  of  the  part  of  the  street 
encroached  upon. 

The  bill  set  forth  that  the  defendant  Harris  had 
lately  pulled  down  the  houses  1607  and  1609  Wal- 
nut Street  in  order  to  build  a  dwelling  for  himself 
on  their  site.  That  the  approved  plans  for  build- 
ing involved  an  encroachment  upon  the  side  walk 
such  as  would  cause  a  nuisance  on  the  said  street, 
and  a  deprivation  to  the  Commonwealth  of  its 
exclusive  right  of  user  of  the  said  street  to  the 
width  of  fifty  feet ;  that  this  encroachment  upon 
the  pavement  was  about  three  feet  in  depth  and 
ten  feet  in  length.  That  defendants  began  the 
erection  of  said  bow-window  in  April,  1880.  That 
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as  soon  as  the  nature  of  the  contemplated  en- 
croachment was  discovered,  many  of  the  citizens, 
comprising  nearly  all  living  in  the  neighborhood, 
remonstrated  with  the  defendant  Harris,  inform- 
ing him  that  their  property  would  be  greatly  in- 
jured, and  that  they  would  be  specially  damaged 
by  the  obstruction  of  light,  air,  and  view,  and 
the  general  injury  sustained  by  them  in  common 
with  other  citizens  of  the  Commonwealth  law- 
fully using  the  said  street  as  a  public  highway. 
That  the  defendant  Harris  refused  to  stop  build- 
ing, and  claimed  that  the  erection  complained 
of  was  in  accordance  with  law,  and  expressly 
authorized  by  a  special  ordinance  of  the  Select 
and  Common  Councils  of  the  city  of  Philadel- 
phia, approved  April  6,  1880,  whereby  permis- 
sion was  accorded  to  one  Edward  Collins  to  erect 
the  same. 

The  bill  further  set  forth  that  Edward  Collins 
was  not  the  owner  of  the  said  premises,  but  the 
architect  thereof,  and  charged  that  the  encroach- 
ment was  wholly  without  authority,  and  in  viola- 
tion of  law,  and  was,  and  unless  abated,  would 
continue  to  be  a  public  nuisance;  that  the  said  or- 
dinance of  April  6, 1880,  conferred  no  authority 
on  the  defendant  to  erect  or  maintain  the  said 
encroachment,  and  was  an  express  violation  of 
the  law  of  this  Commonwealth,  and  wholly  in 
excess  of  any  authority  granted  to  the  City  Coun- 
cils. 

The  bill  prayed,  therefore,  that  the  defendants 
might  answer  the  premises,  that  the  defendant 
Harris  be  restrained  by  preliminary  injunction 
from  continuing  to  erect  and  maintain  the  said 
encroachment,  and  that  upon  hearing  a  per- 
petual injunction  might  issue  to  compel  the  abate- 
ment of  the  encroachment  and  the  restoration  of 
the  excavation  in  the  street  to  its  original  condi- 
tion. 

The  Court  granted  an  ex  parte  injunction. 
Complainant  moved  to  continue  the  injunction. 
The  hearing  took  place  upon  bill  and  affidavits 
on  both  sides. 

Josiah  R.  AdamSy  A.  Sydney  Biddle,  and 
George  W.  Biddle  {Lyman  D,  Gilbert,  Deputy 
Attorney-General,  and  Henry  W,  Palmer^  At- 
torney-General, with  them),  for  the  Common- 
wealth. 

It  is  old  law  that  unauthorized  obstructions  to  a 
highway  constitute  a  nuisance. 

Hawkin*s  P.  C,  Bk.  I,  Ch.  76,  \  48,  p.  112. 

And  it  is  no  excuse  that  the  public  convenience 
is  not  impaired  thereby ;  that  the  highway  is  big 
enough  to  afford  scraps  for  favored  individuals. 
The  most  temporary  partial  obstruction  of  a 
highway  for  an  unauthorized  use  is  equally  a 
nuisance,  and  punishable  as  such. 
HawkiD*s  P.  C.  \\  49,  50. 
Bacon's  A.br.,  vol.  iv..  Highways  D.,  p.  675. 

Walnut  Street  is  one  of  the  old  streets  laid  out 


by  William  Penn,  of  the  width  of  fifty  feet.  It 
was  Penn*s  private  property  till  he  dedicated  it 
as  a  street  for  public  use.  The  State  would  have 
no  power  to  use  the  street  except  as  a  street,  or, 
by  the  exercise  of  its  power  of  eminent  domain, 
for  a  public  use.  The  right  to  regulate  and  di- 
rect the  manner  of  its  use  is  in  the  Common- 
wealth. 

Faust  V.  Pass.  R*y.  Co.,  3  Phila.  166. 

Comm.  V.  McDonald,  16  S.  &  R.  920. 
Any  unauthorized  infringement  of  a  public 
highway  is  a  nuisance. 

Commonwealth  i*,  Alhurjjer,  I  Whart.  486. 

Taggart  v.  Commonwealth,  9  Harris,  527. 
The  encroachment  is  unauthorized.     The  city 
was  not  authorized  by  common  law  to  grant  the 
privilege. 

Commonwealth  v.  Alburgcr,  i  Whart.  485. 

Commonwealth  v.  Rush,  2  Harris,  186. 
The  city  was  not  authorized  by  statute  to  grant 
such  a  privilege.  The  Act  of  Feb.  18,  1769, 
§45  (1  Sm.  Laws,  301)  declared  that  the  ob- 
struction of  passage  in  any  street  by  means  of 
jut-windows,  etc.,  should  be  punished  by  fine, 
and  the  nuisance  be  removed. 

By  the  Act  of  April  16, 1838  (P.  L.  626),  it  was 
made  lawful  for  the  municipality  to  establish  by  or- 
dinance such  rules  as  they  might  deem  expedient 
for  the  better  regulation  of  jut-windows,  etc. , 
^^ projecting  over,  under ,  into,  or  otherwise  occu- 
pying the  sidewalks,  or  other  portion  of  any  of 
the  streets,  lanes,  and  alleys ;"  and  so  much  of 
the  prior  Act  as  was  altered  thereby  was  re- 
pealed. 

This  was  clearly  a  right  to  regulate  existing 
obstructions.  It  neither  deprived  the  Common- 
wealth of  its  right  of  action  to  remove  the  same, 
nor  did  it  apply,  by  the  broadest  intendment,  to 
future  encroachments.  Nor,  above  all,  did  it, 
or  could  it  (for  the  Act  would  have  been  uncon- 
stitutional) permit  a  personal  license  to  a  private 
person  to  commit  a  nuisance. 

The  authority  was  not  intended  to  be  permis- 
sive, but  restrictive.  The  right  given  was  to 
**  enforce  by  suitable  penalties"  obedience  to  the 
regulation  to  be  adopted.  It  was  to  be  punitive, 
and  to  operate  upon  existing  nuisances.  And 
this  is  conclusively  shown  by  the  general  ordi- 
nance passed  in  1864,  which  declared  that  the 
very  thing  complained  of  was  a  nuisance,  and 
punishable  by  repeated  fines. 

In  the  present  case  the  city  has  not  even  granted 
a  license.  The  allesred  authority  is  the  special 
ordinance.  But  Collins  never  held  the  title,  nor 
had  any  interest  in  the  premises  upon  which  the 
nuisance  is  erected. 

Injunction  is  the  proper  remedy. 

Commonwealth  v  Rush,  2  Harris,  193 
R,    C,   Dale,   R,   N,    IVi/lson,    George    W, 
Thorn,  and  R,  C,  McMurtrie^  for  the  defend- 
ants. 
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Tlie  right  of  defendants  to  erect  this  bow- 
window  with  a  projection  of  two  feet  ten  and 
one-eighth  inches  from  the  front  of  the  house, 
cannot  be  questioned,  for  the  mere  setting  back 
of  the  house  to  that  distance  from  the  building- 
line  does  not  operate  as  a  dedication  of  so  much 
ground  to  the  public. 

Biddle  V.  Ash,  2  AshmeaH,  211. 

Guwen  V,   Exchange  Co.,  5  W.  &  S.  141. 

Neill  V.  Gallagher,  31  Leg.  Int.  388. 
The  encroachment  was  not  made  without  per- 
mission from  the  municipal  authorities.  The 
only  question  is,  whether  the  permission  given 
by  Councils  was  within  the  scope  of  their  au- 
thority. The  Legislature  may  delegate  to  the 
municipal  authorities  the  power  to  regulate  and 
control  the  use  of  streets  within  the  bounds  of 
the  municipality.  This  is  a  well  recognized 
exception  to  the  principle  that  legislative  power 
cannot  be  delegated. 

Sedgwick's  Constitutional  and  Statutory  Law,  395 ; 
Coolcy*s  Const.  Lim.  257. 

Dillon's  Mun.  0)rp.,  Sec.  538. 
By  the  Act  of  April  16,  1838,  the  Legislature 
conferred  the  power  to  legislate  upon  these  mat- 
ters upon  the  City  Councils. 

City  t/.  Presbyterian  Board  of  Publication,  28  Smith, 
33- 
The  Commonwealth  is  bound  to  prove  beyond 
reasonable  doubt  that  the  defendants  have  en- 
croached upon  this  highway  without  authority  of 
law. 

If  this  is  a  doubtful  question,  it  is  decisive 
against  the  injunction.  Chancery  can  only  inter- 
fere in  a  clear  case  of  invasion  of  a  private  or 
public  right. 

Commonwealth  v.  Central  P.  R.  Co.,  2  Smith,  517. 

Blan chard  v.  Reyburn,  I  Weekly  Notes,  529, 

Horner  V.  Craig,  2  VVkeklv  Notes,  ii. 

Wilson  V.  Strawbridge,  4  Weekly  Notes,  35. 

Philadelphia  v.  Lombard  &  South  St.  R.  R.  Co.,  3 
Grant,  403. 

Mississippi  R.  R.  v.  Ward,  2  Black,  485. 

Attorney-General  v,  Delaware  &  B.  B.  Railway  Co., 

12  C.  p.  Green,  I. 
The  building  of  the  window  began  in  April, 

1880,  and  the  bill  was  not  filed  till  January  25, 

1 88 1.  A  mere  objection  or  protest,  or  threat  to 
take  proceedings,  is  not  sufficient  to  exclude  the 
consequence  of  laches  or  acquiescence  in  such  a 
case.  Delay  will  bar  those  asserting  even  a  pub- 
lic right. 

Attorney-General  V.  Sheffield  Gas  Co.,  3  De  G.  M.  & 
G.  304. 
Where  money  has  been  expended  in  good 
feith  in  the  erection  of  a  work  under  the  belief 
that  authority  had  been  conferred  by  competent 
legislative  authority,  equity  will  refuse  its  aid 
even  to  the  State  seeking  an  injunction. 

Attorney-General  v,  D.  &  B.  R.  R.  Co.,  12  C.  E. 

Green,  i. 
Hackensack  Imp.  Co.  v.  N.  J.  M.  R.  R,,  7  C.  E. 

Green,  94. 
Scudder  v,  Trenton  Falls  Co.,  Saxt.  694. 


Attorney- General  v,  Johnson,  Wilson  C.  R.  87. 
M.  &  E.  R.  R.  Co.  V,  Prudden,  5  C  E.  Green,  530. 
Attorney-General  v,  Heishon,  3  C.  E.  Green,  410. 

April  2,  1881.  The  Court.  This  is  an  in- 
formation in  the  nature  of  a  bill  in  equity,  filed 
by  the  Attorney-General  on  behalf  of  the  Com- 
monwealth of  Pennsylvania.  It  appears  by  the 
bill  and  affidavits  that  the  respondents  are  erect- 
ing a  bay  window,  in  the  city  of  Philadelphia, 
partly  on  the  premises  numbered  1 609  Walnut 
Street,  and  partly  on  the  adjacent  highway; 
that  it  is  15  feet  high,  and  extends  beyond  the 
building  line  2  feet  and  }i  inches  into  the  pub- 
lic street ;  that  its  width  at  the  building  line  is 
13  feet  ^%  inches,  and  at  its  extreme  limit  8 
feet,  thus  leaving  a  footway  of  9  feet  i  ij^  inches, 
instead  of  one  of  1 2  feet,  as  required  by  law. 

These  facts  are  not  disputed,  and  the  encroach- 
ment on  the  highway  of  the  Commonwealth  not 
denied.  That  these  highways  belong  to  the 
Commonwealth,  in  trust  for  the  great  body  of 
the  people,  and  tliat  any  one  who  claims  a  pecu- 
liar privilege  to  invade  them  must  establish  be- 
yond perad venture  his  title  under  some  Act  of 
legislative  power  to  do  so,  is  not  controverted, 
The  real  and  only  question,  therefore,  in  this 
case  is,  have  the  respondents  shown  a  sufficient 
warrant  from  competent  authority  to  make  this 
encroachment. 

Walnut  Street  was  laid  out  by  William  Penn 
of  the  width  of  50  feet  between  the  building 
lines  of  the  houses  on  each  side  of  it,  and  in  no 
instance,  from  that  day  to  this,  has  this  original 
width  been  departed  from  by  lawful  authority. 
The  width  of  the  roadway  of  all  50  feet  streets 
has  invariably  been  26  feet,  thus  leaving  a  side* 
walk  of  12  feet  in  breadth  upon  each  side  of  such 
streets.  In  this  particular  square  of  Walnut 
Street,  the  dwellers  on  the  north  side  have,  ex- 
cept in  the  present  instance,  in  building  their 
houses,  receded  from  the  true  north  line  2  feet 
10^  inches,  so  that  the  width  of  the  highway 
might  to  tliat  extent  be  increased. 

The  earliest  Act  of  Assembly  pertinent  to  the 
present  subject,  is  the  Act  of  the  i8th  of  Feb- 
ruary, 1769,  sec.  45  (i  Smith's  Laws,  301).  It 
enacts  as  follows :  **  That  if  any  person  or  per- 
sons shall  hereafter  make  and  set  up,  or  shall 
cause  to  be  made  and  set  up  any  bulk,  jut-win- 
dow  or  incumbrance  whatsoever,  whereby  the 
passage  of  any  street  shall  be  obstructed,  .  . 
every  person  offending  and  being  legally  con- 
victed thereof  before  any  justice  of  the  peace  of 
the  said  city,  shall  for  every  such  offence  forfeit 
and  pay  the  sum  of  thirty  shillings,  and  shall 
forthwith  remove,  or  cause  the  said  nuisance  to 
be  removed." 

This  appears  to  have  been  the  only  legislation 
on  the  subject  until  the  i6th  of  April,  1838  (P. 
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L.  1837-8,  pp.  626-7),  when  the  following  Act 
was  passed : — 

**  Sect.  3.  It  shall  and  may  be  lawful  for  the 
Select  and  Common  Councils  of  the  city  of 
Philadelphia,  from  time  to  time  by  ordinance,  to 
make  and  establish  such  and  so  many  rules  and 
regulations  as  to  them  may  seem  expedient  for 
the  better  regulation  of  porches,  porticoes, 
benches,  doorsteps,  railings,  bulks,  or  jut-win- 
dows, areas,  cellar-doors,  and  cellar  windows, 
signs,  signposts,  boards,  poles  or  frames,  awnings, 
avming  posts,  or  other  device  or  thing  project- 
ing over,  under,  into,  or  otherwise  occupying 
the  sidewalks  or  other  portion  of  any  of  the 
streets,  lanes,  and  alleys;  ....  and  the  said 
ordinances,  rules,  and  regulations  to  execute 
under  the  direction  or  superintendence  of  such 
person  or  persons  as  they  may  authorize  or  ap- 
point, and  the  same  to  enforce  by  suitable  penal- 
ties, which  penalties  ....  shall  be  recoverable 
before  any  alderman  of  the  said  city,  or  before 
any  Court  having  jurisdiction,  in  the  same  man- 
ner that  debts  of  like  amount  are  bylaw  recover- 
able. 

**  Sect.  4.  That  so  much  of  an  Act  passed  on 
the  i8ih  day  of  February,  1769,  and  so  much  of 
any  other  Act  or  Acts  as  are  altered  or  supplied 
by  the  precedfng  section,  be  and  the  same  are 
hereby  repealed.*' 

Under  and  by  the  authority  of  the  last  named 
Act  of  Assembly,  the  Select  and  Common  Coun- 
cils of  the  city  of  Philadelphia  enacted  an  ordi- 
nance, approved  the  23d  day  of  September, 
1864  (Ordinances  of  the  city  of  Philadelphia, 
T864,  pp.  357-362),  whereby  it  was  ordained, 
inter  alia^  as  follows : — 

'*  An  Ordinance  relating  to  Nuisances: 

"Sect.  I.  The  Select  and  Common  Coun- 
cib  of  the  city  of  Philadelphia  do  ordain,  that 
the  following  are  hereby  declared  to  be  nui- 
sances :    .   .  .  . 

"Sect.  12 To  project  any  bulk- 
window  more  than  one  foot  into  the  footway 
beyond  the  building  line 

"Sect.  13.  To  excavate  or  construct,  here- 
after, any  area  or  other  encroachment  on  any 
footway  of  the  city,  except  as  herein  allowed ; 
provided,  that  this  section  shall  not  apply  to  the 
planting  of  trees,  or  inclosing  trees  in  boxes,  or 
stepping  stones,  or  hitching  posts.  .... 

Sect.  41 .  Any  person  violating  any  provision  of 
this  ordinance  shall  forfeit  the  sum  of  two  dollars, 
to  be  recovered  before  the  alderman  whose  office 
is  located  nearest  the  place  where  such  violations 
occurred,  at  the  suit  of  the  city  of  Philadelphia, 
for  the  use  of  the  city ;  and  every  alderman  of  the 
city  shall  keep  a  separate  docket  for  such  cases, 
which  shall  always  be  open  for  the  inspection  of 
the  Mayor,  City  Controller,  City  Solicitor,  and 
his  assistants,  and  committees  of  Councils." 


It  will  be  perceived  that  there  is  no  permission 
in  this  ordinance  to  extend  any  jut  or  bay-win- 
dows beyond  the  building  line;  on  the  contrary 
(see  sect.  13),  they -are  expressly  prohibited, 
unless  the  phrase  **  bulk- window"  includes  them. 
But  we  think  in  all  the  Acts  referred  to  the  word 
"jut-window"  was  considered  the  equivalent  of 
"  bay"  or  "  bow- window,"  and  that  "  bulks"  or 
"bulk-windows"  were  shop  windows,  erections 
for  purposes  of  business,  and  not  for  mere  con- 
venience or  adornment. 

A  bay  or  bow-window,  both  in  the  ordinary 
and  technical  acceptation  of  the  word,  indicates 
the  formation  of  a  bow  or  bay  in  the  room  to 
which  it  is  attached,  and  which  to  that  extent 
enlarges  the  capacity  of  the  room.  Bulks  are 
often  movable  structures,  and  are  invariably  an 
attachment  to  shops,  and  not  to  dwellings.  They 
will  be  found  thus  defined  in  Wedgewood's  Dic- 
tionary of  English  Etymology,  edition  of  1872. 
We  should,  therefore,  infer  from  this  ordinance, 
that  it  was  the  intention  of  Councils  to  protect 
our  highways  from  encroachments  of  mere  plea- 
sure or  fancy,  and  to  strictly  limit  the  bulk-win- 
dow or  show-window  of  the  storekeeper  from 
trespassing  more  than  one  foot  beyond  the  build- 
ing line.  Be  this,  however,  as  it  may,  if  the  re- 
spondents claim  under  this  ordinance,  they  have 
far  exceeded  the  limits  allowed  by  it. 

They,  however,  base  their  claim  exclusively, 
as  we  understand  it,  upon  the  following  special 
license,  contained  in  an  ordinance  of  the  Select 
and  Common  Councils  of  the  city  of  Philadel- 
phia, approved  the  6th  day  of  April,  1880.  It 
is  in  these  words : — 

"  An  ordinance  10  grant  permission  to  Edward 
Collins  to  erect  a  bay-window  on  his  premises  at 
No.  1609  Walnut  Street,  in  the  Eighth  Ward. 

"Sect.  I.  The  Select  and  Common  Councils 
of  the  city  of  Philadelphia  do  ordain,  that  per- 
mission be  and  is  hereby  granted  to  Edward 
Collins  to  erect  a  bay-window  on  his  premises, 
situate  No.  1609  Walnut  Street,  in  the  Eighth 
Ward.  Provided,  the  same  shall  be  removed  at 
any  time  on  the  passage  of  a  resolution  or  ordi- 
nance to  that  effect.  And  further  provided,  that 
the  said  Edward  Collins  first  pay  the  sum  of  fifty 
dollars  to  the  clerks  of  Councils,  for  the  publica- 
tion of  this  ordinance." 

It  will  be  observed  that  there  is  no  limit  what  • 
ever  to  which  the  dimensions  of  this  structure  to 
be  erected  are  restricted,  and  had  the  respon- 
dents satisfied  us  that  the  words  "bulk-window," 
in  the  ordinance  of  1864,  applied  to  erections 
of  this  character,  we  should  have  no  difficulty  in 
holding,  that  the  special  license  was  intended  to 
be  subordinated  to  the  general  law,  and  that  the 
bay-window  must  not  extend  more  than  one  foot 
beyond  the  building  line.  We  shr.uld  not  have 
assumed  that  Councils  intended  to  give  pcrmis- 
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sion  to  occupy  the  entire  sidewalk,  or  to  license 
what  they  themselves  had  previously  denomi- 
nated a  nuisance.  As  we  do  not,  however,  en- 
tertain the  opinion  that  Ihe  case  is  ruled  by  the 
section  regarding  bulk- windows,  in  the  ordinance 
of  1864,  we  think  that  the  respondents'  rights 
must  be  determined  exclusively  by  this  special 
ordinance.  If  the  Councils  of  Philadelphia,  in 
pursuance  of  any  authority  from  the  Legislature, 
are  authorized  to  issue  licenses  or  grant  indul- 
gences to  special  individuals  by  name,  to  appro- 
priate permanently  a  portion  of  the  public  high- 
ways of  the  State,  there  can  be  no  doubt  of  the 
authority  of  the  respondents  to  do  what  they 
have  done,  and  this  injunction  must  be  dissolved. 
This  is  assuming,  of  course,  that  the  Legislature 
themselves  have  power  to  divert  the  highways  to 
any  purpose  inconsistent  with  a  free  passage  over 
them,  which  we  do  not  think  the  exigencies  of 
this  case  require  us  to  decide. 

The  30th  section  of  the  Act  of  the  i6th  of 
April,  1838,  from  which  alone  Councils  derive 
all  the  power  they  possess  over  this  subject,  au- 
thorizes them  **  from  time  to  time  by  ordinances, 
to  make  and  establish  such,  and  so  many  rules 
and  regulations,  as  to  them  may  seem  expedient, 
for  the  better  regulation  of  porches,  ix)rticoes, 
.  .  .  jut  or  bay-windows,  .  .  .  and  the 
said  ordinances,  rules,  and  regulations,  to  exe- 
cute under  the  direction  of  such  person  or  per- 
sons as  they  may  authorize  and  appoint,  and 
the  same  to  enforce  by  suitable  penalties,"  etc. 
And  the  question  here  is  whether  licensing  an 
architect,  who  is  not  the  owner  of  the  premises 
which  he  claims,  to  appropriate  as  much  or  as 
little  of  the  public  highway  as  he  pleases  to  his 
own  use,  for  the  purpose  of  erecting  a  bay-win- 
dow of  no  specified  dimensions,  is  making  and 
establishing  **a  rule  for  the  better  regulation  of 
bay-windows  in  the  city  of  Philadelphia;"  or,  in 
other  words,  is  it  competent  for  the  Councils 
under  this  law  to  say  to  the  owners  of  two  adja- 
cent properties  that  the  one  may  and  the  other 
may  not  erect  a  bay-window,  or  that  one  may 
occupy  the  highway  without  limit,  while  others 
are  restricted  to  a  limit  of  one  foot  ?  Because, 
if  each  case  is  to  be  individually  passed  upon, 
and  does  not  depend  upon  its  conformity  to  a 
general  rule,  this  would  be  the  result,  not  only 
in  regard  to  bay-windows,  but  to  every  other  pur- 
pose for  which  it  would  be  desirable  to  occupy 
the  highway.  The  ordinance  of  1864  was  clearly 
within  the  exercise  of  the  powers  delegated  to 
Councils,  nor  can  it  be  denied  that  they  could 
regulate  under  it,  by  a  general  law,  the  size  of 
otetructions,  according  to  the  width  of  the  sev- 
eral streets,  or  upon  any  other  intelligible  and 
general  design.  But  if  they  can  authorize  one 
man  to  commit  a  nuisance,  they  can,  under  the 
same  power^  select  one  individual  upon  whom  to 


inflict  a  penalty.  It  may  sometimes  happen  that 
there  are  but  one  or  two  people  interested  in  the 
subject  to  be  legislated  upon,  which  may  excuse 
a  special  license,  as  they  may  be  said  practically 
to  include  the  whole  class,  but  it  is  special  legis- 
lation on  subjects  of  general  interest  and  con- 
cern, forming  no  ''rule  or  regulation"  for  all 
alike,  but  giving  invidious  privileges  to  the 
favored  few  at  the  expense  of  the  many,  which 
is  contrary  to  the  whole  spirit  and  intent  of  the 
authority  intrusted  to  Councils  by  this  law. 

The  Constitution  of  1874  was  the  revolt  of  the 
people  against  just  such  special  and  arbitrary 
legislation  on  the  part  of  the  Legislature  them- 
selves. **  Granting  to  any  corporation,  associa- 
tion, or  individual,  any  special  or  exclusive  priv- 
ilege or  immunity"  is  (Art.  3,  sec.  7)  now 
positively  forbidden.  So,  that  if  this  power  does 
exist  in  our  Councils,  they  are  permitted  to  do 
what  the  body  which  created  them  dare  not  do. 
And  the  functions  delegated  are  more  extensive 
than  the  body  which  delegated  them  possesses. 
It  is  just  the  exercise  of  such  power,  which  is 
the  distinguishing  characteristic  of  arbitrary  gov- 
ernment. Perfect  equality  before  the  law  is  the 
attribute  of  free  government;  it  proceeds  by 
general  laws  affecting  all  the  citizens  alike,  while, 
in  arbitrary  governments,  the  Enjoyment  of  lib- 
erty and  property  is  dependent  on  the  favor  of 
the  sovereign. 

The  force  of  this  reasoning  obliges  the  able 
counsel,  who  contend  for  the  existence  of  such 
power  as  is  here  claimed,  to  derive  it,  not  from 
any  fair  construction  of  the  Act  of  1838,  but 
from  the  abuse  of  it.  **  Contemporaneous  con- 
struction" is  urged  on  behalf  of  the  present  prac- 
tice, and  if  persistent  violations  of  the  letter  and 
spirit  of  the  law  can  fairly  be  called  contempo- 
raneous construction  of  it,  the  case  is  undoubt- 
edly a  strong  one.  While  it  might,  perhaps,  be 
urged  with  some  force  as  against  Councils,  and 
as  to  existing  buildings,  it  certainly  cannot  be 
held  to  invalidate  the  rights  of  the  sovereign  who 
was  no  party  to  it,  especially  in  regard  to  build- 
ings which  it  is  only  proposed  to  erect. 

The  very  earliest  Act  on  this  subject — the  Act 
of  1769 — to  which  we  have  already  referred, 
commences  in  the  old  style,  with  a  preamble  in- 
forming the  public  what  had  aroused  the  Legis- 
lature to  action.  It  begins :  **  And  whereas,  by 
late  extraordinary  encroachments  of  cellar  doors, 
steps,  and  porches,  made  in  the  streets  of  the 
said  city,  of  jut- windows,  bulks,  and  other  in- 
cumbrances, the  said  streets  are  greatly  obstruct- 
ed ;  and  by  a  number  of  spouts  or  gutters  set  at 
the  eaves  of  pent  houses  and  other  places  in  the 
said  streets,  large  collections  of  water  are  dis- 
charged in  rainy  seasons  on  persons  passing 
along  the  same,  be  it  enacted,  etc. ;"  showing 
that  over  a  hundred  years  ago  this  tendency  to 
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encroach  upon  the  rights  of  the  public  was  as 
strong  as  it  is  now;  and  as  vainly  protested 
against.  The  judiciary  are,  of  course,  powerless 
to  initiate  any  redress  in  this  matter,  or  in  any 
other,  as  they  can  only  act  upon  cases  properly 
brought  before  them.  The  attempts  of  private 
citizens  to  check  this  tendency  has  generally 
proved  abortive,  for  it  is  a  well-established  rule 
that  the  private  citizen  who  attempts  to  redress 
a  public  grievance  must  show  a  special  damage 
to  himself  over  his  fellow  citizens,  which  is  gen- 
erally impracticable.  His  rights  on  the  highway 
are  those  of  a  traveller,  and  he  cannot  complain 
of  erections  by  owners  of  the  soil,  however  un- 
lawful, except  such  as  obstruct  his  right  of  pas- 
sage. It  was  upon  this  principle  that  it  was  said 
in  Blanchard  v,  Reybum  (32  Leg.  Int.  239),  and 
in  Horner  v,  Craig  (2  Weekly  Notes,  ii),  that 
even  admitting  that  the  Act  of  1769  had  not 
been  abrogated  by  subsequent  legislation,  it 
would  afford  no  remedy,  as  the  width  of  the 
**  passage-way"  required  by  ordinance  was  not 
encroached  upon,  and  they  could  as  private  citi- 
zens require  no  more.  It  is  only  when  the 
Commonwealth  intervenes  that  all  questions  of 
right  to  bring  suits  disappear,  and  that  length  of 
occupation  becomes  an  aggravation  rather  than 
ao  excuse. 

Excessive  laches  on  the  part  of  a  State  may,  in 
cases  that  can  be  imagined,  induce  a  chancellor 
to  refuse  to  exercise  his  equitable  powers,  which 
are  of  grace  and  not  of  right ;  but  it  would  cer- 
tainly be  a  hard  rule  to  hold  that  the  authorities 
of  a  vast  Commonwealth  had  forfeited  any  right 
to  ask  for  equitable  redress  in  her  own  courts  for 
encroachments  upon  any  of  her  highways,  which 
exceed,  in  this  city  alone,  a  thousand  miles  in 
length,  because  they  had  taken  six  months  to 
decide  whether  it  was  necessary  and  proper  for 
them  to  do  so.  An  ordinance  reducing  the 
width  of  all  our  highways  would  instantly  pro- 
voke remonstrance  and  resistance,  but  where  it 
is  effected  by  licensing  isolated  obstructions  over 
an  area  of  one  hundred  and  twenty-nine  square 
miles,  it  takes  a  long  time  before  the  citizens 
realize  what  is  being  done,  and  the  Common- 
wealth may  well  be  lulled  to  inaction  by  the  ap- 
parent insignificance  of  the  violations.  Thus 
another  of  the  great  safeguards  which  general 
legislation  affords  is  taken  away. 

The  wheels  of  justice  proverbially  move  slowly, 
and  must  do  so  in  all  countries  regulated  by  gen- 
eral law.  It  is  the  price  we  pay  for  our  personal 
security.  It  is  only  under  despotic  governments 
that  the  punishment  is  as  prompt  as  the  offence. 
Nothing  can,  for  instance,  be  more  vigorous  in 
its  methods  than  what  is  popularly  called  "  Ljmch 
law ;"  but  it  is  open  to  this  objection  that,  al- 
though some  one  n^ets  with  prompt  punishment, 


it  is  often  not  the  person  who  has  committed  the 
offence. 

We  have  seen  that  in  1769,  when  there  were 
less  than  five  thousand  houses  in  this  city,  occu^ 
pied  by  less  than  thirty  thousand  people,  these 
encroachments  were  felt  to  be  intolerable,  yet 
we  now,  with  over  150,000  houses,  and  a  popu- 
lation approaching  a  million  of  people,  are  ac- 
tually fostering  the  old  and  encouraging  new 
nuisances  by  protective  and  capricious  legisla- 
tion. After  having  granted  in  this  case  a  special 
license  to  obstruct  Walnut  Street,  between  Six- 
teenth and  Seventeenth  Streets,  on  the  21st  day 
of  March,  1 88 1,  an  ordinance  has  been  passed 
by  Councils  for  "widening  Chestnut  Street,  be- 
tween Fifteenth  and  Sixteenth  Streets,"  to  the 
width  of  six  feet.  It  is  certainly  difficult  for  any 
citizen  to  comprehend  why,  if  it  be  wise  to 
widen  the  square  in  Chestnut  Street,  it  is  judi- 
cious to  narrow  the  almost  corresponding  one 
in  Walnut  Street. 

To  enforce  a  law  which  has  long  and  persist- 
ently been  evaded,  is  always  disagreeable,  but  it 
is  the  reluctance  to  do  so,  which  is  bringing  upon 
us  all  the  inconveniences  suffered  by  older  com- 
munities, and  which  they  are  now  spending  mil- 
lions to  remedy. 

We  have  failed  to  discover  in  this  case  any- 
thing which  justifies  us  in  refusing  to  the  law 
officer  of  the  Commonwealth,  the  assistance  he 
asks  at  our  hands.  That  the  consent  of  Councils 
was  asked  in  good  faith,  and  given  in  good  faith, 
cannot  alter  what  we  conceive  to  be  the  law, 
which  in  our  opinion,  does  not  permit  any 
such  partial  and  special  legislation  as  has  here 
been  attempted  by  Councils.  In  our  opinion, 
it  does  not  establish  **  by  ordinance,  rules  and 
regulations**  for  the  guidance  and  government  of 
our  people  in  this  regard,  nor  does  it  enforce 
them  by  *'  suitable  penalties***  but  under  cover  of 
a  title  indicating  a  general  law,  gives  a  special 
license  to  erect  a  nuisance  **  regulated**  in  ho 
respect  whatever. 

Entertaining  these  views,  the  injunction  must 
be  continued. 

Opinion  by  Biddle,  J, 
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Bentz's  Estate. 


Feb.  24,  1881. 


Contract  of  suretyship  entered  into  by  decedent — 
Liability — Intention  of  parties. 

Upon  the  audit  of  the  account  of  the  adminis- 
tratrix of  Jacob  Bentz,  deceased  (before  Penrose, 
J.),  the  following  facts  appeared  : — 

In  the  winter  of  1877-78,  William  Weikel, 
who  was  doing  business  as  a  merchant  tailor, 
failed,  and  made  a  settlement  with  his  creditors, 
among  whom  were  J.  B.  Ellison  &  Sons.  Wish- 
ing to  resume  business,  he  applied  to  them  for 
credit,  and  at  their  request  the  decedent,  who 
was  the  father-in-law  of  Weikel,  gave  the  follow- 
ing bond : — 

"Philadelphia,  March  16,  1878. 

For  a  valuable  consideration,  the  receipt  of  which  is 
hereby  acknowledged,  I  do  hcreliy  become  surety  as 
bail  absoUiie  (or  the  payment  to  John  B.  Ellison  &  Sons, 
8t  maturity  of  all  fuiuie  bills  or  indebtedness  by  William 
Weikel  to  said  John  B.  Ellison  &  Sons.  I  hereby  waiv- 
ing notice  of  the  lime  and  amount  of  any  future  sales,  and 
waiving  also  notice  of  non-payment  or  proof  of  demand 
being  made.  The  amount  recoverable  on  this  obligation 
not  to  exceed  the  sum  of  five  hundred  dollars. 

Witness  Jacob  Bentz, 

C.  W.  Kirk,  3013  Girard  Avenue." 

Louis  Tissot,  Jr. 

On  the  same  day  Messrs.  J.  B.  Ellison  &  Sons 
sold  Weikel  goods  to  the  amount  of  J262.03,  and 
in  compliance  with  Bentz's  request,  notified  him 
of  the  sale. 

Weikel  made  subsequent.purchases  of  goods  to 
an  amount  more  than  double  the  amount  of  the 
bond,  and  paid  on  account  of  his  purchases  at 
different  times  sums  aggregating  more  than  I500, 
but  failed  to  pay  a  balance  of  more  than  I975, 
for  which  the  Messrs.  Ellison  obtained  a  judg- 
ment against  him  in  the  Court  of  Common  Pleas 
No.  1. 

At  the  adjudication,  a  claim  was  presented  to 
recover  the  sum  of  I500  upon  the  contract  of 
suretyship  entered  into  by  the  decedent,  which 
claim  was  allowed  by  the  Auditing  Judge.  To 
this  ruling  exceptions  were  filed  by  the  account- 
ant. 

William  M.  Mervine^  for  the  exceptant. 

Michael  Arnold^  contra. 

March  5,  1881.  The  Court.  It  appeared 
from  the  evidence  that  decedent,  on  March  16, 
1878,  by  writing  under  seal,  became  surety  for 
the  payment  at  maturity  of  all  future  bilb  or 
indebtedness  by  William  Weikel  to  the  claimants, 


•*  hereby  waiving  notice  of  the  time  and  amount 
of  any  future  sales,  and  waiving  also  notice  of 
non-payment  or  proof  of  demand  being  made. 
The  amount  recoverable  on  this  obligation  not 
to  exceed  the  sum  of  I5 00."  On  the  day  of  the 
execution  of  this  instrument  claimants  sold  Wei- 
kel goods  to  the  value  of  ;F262.o5,  and  in  com- 
pliance with  the  request  of  decedent  immediately 
notified  him  of  the  sale.  Subsequent  sales  were 
also  made  to  Weikel,  and,  at  the  date  of  the 
death  of  decedent,  on  September  20,  1879,  he 
was  largely  indebted  to  claimants.  Upon  the 
audit  of  the  account  of  the  administratrix  of  de- 
cedent's estate,  the  indebtedness  of  Weikel  still 
being  unpaid,  a  claim  was  presented  to  recover 
the  sum  of  I500  upon  the  contract  of  suretyship 
entered  into  by  decedent.  It  was  allowed  by 
the  Auditing  Judge,  and  is  the  subject  of  the  ex- 
ceptions. We  think  the  construction  placed 
upon  the  contract  is  correct.  It  was  not  a 
guaranty  of  the  sales  to  Weikel,  whereby  the 
claimants  would  be  obliged  first  to  look  to  him 
for  payment,  but  clearly  an  original  undertaking 
of  decedent  to  pay  the  same  not  exceeding  the 
sum  prescribed.  (Sitgreavestf.  Griffith,  2  Weekly 
Notes,  705).  And  it  was  admitted  by  exceptant 
at  the  argument  that  the  sales  to  an  amount  ex- 
ceeding $500  did  not  constitute  such  a  variation 
of  the  contract  as  would  release  the  surety :  as 
was  the  case  in  Brez  v.  Warner  (9  Weekly  Notes, 
47).  But  it  was  contended  that  as  the  evidence 
presented  at  the  argument  in  support  of  the  peti- 
tion for  a  re- hearing  showed  that  Weikel  had 
paid  claimants  exceeding  I500  for  goods  pur- 
chased, the  decedent  was  not  liable  for  future 
sales ;  or  in  other  words,  his  liability  was  to  be 
confined  to  but  the  first  purchases  aggregating 
1 5 00,  and  as  these  had  been  paid  by  Weikel,  the 
subsequent  sales  were  made  upon  his  individual 
credit,  and  not  upon  the  faith  of  the  suretyship 
of  decedent.  But  we  cannot  think  this  was  the 
intention  of  the  parties.  The  contract  itself  is  a 
sufficient  answer  to  the  argument,  and  demon- 
strates that  decedent  loaned  his  credit  to  the 
amount  of  I500  for  the  benefit  of  Weikel,  to 
enable  him  to  purchase  goods  not  to  that  amount 
alone,  but  to  whatever  extent  the  claimants 
would  assume  the  risk  of  selling  him,  he,  how- 
ever, agreeing  to  pay  only  I500  of  any  such  in- 
debtedness. It  was,  therefore,  a  continuing 
contract,  upon  which  decedent  would  be  liable 
so  long  as  claimants  sold  goods  to  Weikel. 
Having  considered  the  matters  alleged  as  reasons 
for  a  re-audit,  but  deeming  the  same  insufficient, 
and  the  award  to  claimants  fully  sustained  by 
the  evidence,  the  petition  for  a  re-hearing,  and 
the  exceptions  are  dismissed,  and  the  adjudica- 
tion confirmed. 
Opinion  by  Hanna,  P.  J. 
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g)tipreitte  Court* 


Jan.  *8i,  49.  Feb.  17  &  18,  1881. 

Shakespeare,  Adm'r,  etc.,  v.  Fidelity  In- 
surance, Trust,  and  Safe  Deposit  Com- 
pany. 

Safe  deposit  compatiy — Deposit  for  safe  keeping 
^Constructive  possession  by  depositor — De- 
cedents' estates — Assets  within  this  State — 
Securities  deposited  here  for  safe  keepings  when 
not  such  assets — Right  of  foreign  executor 
to  receive  securities  on  production  of  certifi- 
cate of  deposit— Act  of  March  /J,  i8j2. 

A.,  whose  domicile  was  in  New  Jersey,  owned  at  the 
time  of  his  death  certain  United  States  bonds,  which  he 
had  deposited  for  safe  keeping  with  the  Fidelity  Safe 
Deposit  Company  in  Pennsylvania,  for  which  service  he 
had  paid  the  usual  charge.  The  certificate  of  deposit 
was  assignable  by  indorsement,  with  the  approval  of  the 
company,  and  it  stipulated  that  the  bonds  should  be  re- 
tnmed  to  the  depositor  on  surrender  of  the  certificate. 
A.*s  executor,  who  had  qualified  under  the  laws  of  New 
Jeney  without  giving  security,  demanded  the  bonds  from 
the  company,  who,  on  production  of  the  letters  testamen- 
tary granted  in  New  Jersey,  and  on  surrender  of  the  cer- 
tificate, delivered  them  to  him.  No  ancillaiy  adminis- 
tration had  been  granted,  and  there  were  no  creditors  in 
Pennsylvania.  The  executor  having  subsequently  misap- 
propriated the  bonds,  an  administrator  tt  b.  n,  c,  /.  a, 
was  appointed  in  Pennsylvania,  who  sued  the  Deposit 
Company  in  trover : 

Held,  that  the  bonds  were  not  part  of  the  decedent's 
estate  within  this  Commonwealth,  and  that  the  defendant 
company  was  not  liable. 

The  bonds  being  deposited  merely  for  safe  keeping 
were  constructively  m  the  possession  of  the  depositor,  and 
u  the  certificate  was  assignable,  whoever  showed  a  legal 
tide  to  the  certificate  was  entitled  to  receive  the  bonds. 

Whether,  if  the  bonds  had  been  assets  of  the  decedent 
in  this  State,  the  foreign  executor  could  have  given  a 
valid  discharge  upon  a  voluntary  payment  to  hun-^not 
decided. 

Enror  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Trover,  by  Shakespeare,  administrator  //.  b.  n, 
c.  /.  tf.  of  John  B.  Ackley,  deceased,  against  the 
Fidelity  Insurance  Trust  and  Safe  Deposit  Com- 
pany for  the  value  of  certain  United  States 
coupon  bonds  alleged  to  have  been  lost  by  the 
negligeDce  of  the  defendants,  bailees. 

A  special  verdict,  by  agreement  of  the  parties. 


found  the  following  facts :  Ackley,  the  testator, 
died  domiciled,  as  were  his  wife  and  children, 
in  New  Jersey,  having  by  will  appointed  as  his 
executor  one  Rogers,  a  resident  of  Philadelphia. 
By  the  laws  of  New  Jersey  security  is  not  required 
from  a  non-resident  executor,  and  Rogers  duly 
qualified,  and  received  letters  testamentary  with- 
out giving  any.  The  testator  had  deposited  with 
the  defendants,  for  safe  keeping,  certain  United 
States  coupon-bonds,  for  which  a  charge  was 
paid,  and  a  certificate  of  deposit  was  given,  in 
the  following  form  : — 

THE  FIDELITY  INSURANCE,  TRUST  AND 
SAFE  DEPOSIT  COMPANY. 

No.  11,702.  Philadelphia,  Aug.  6, 1873. 

This  is  to  cerHfy,  That  J.  B.  Ackley,  M.D.,  has  de- 
posited with  *'  The  Fidelity  Insurance,  Trust  and  Safe 
Deposit  Company,"  of  the  city  of  Philadelphia,  for  safe 
keeping  :«» 

U.  S.  5'20  consols,  i865*s,  1867*8,  1868*8     .       115,400 
U.  S.  10-40*8,  Nos.  42,219,  42,220,  42,221 
(^100  each) •      .  300 


|i5»70o 

[Here  follow  the  numbers,  description,  and  amount  of 
the  bonds.] 

March,  1874,  and  after-due  coupons  attached,  valued 
at  fifteen  thousand  seven  hundred  dollars,  for  which  the 
sum  of  fifteen  ^^  dollars  has  been  paid  to  this  com- 
pany. 

Ift  consideration  whereof^  the  said  deposit  is  to  be  safely 
kept  by  this  company  for  the  period  of  one  year,  and  on 
the  expiration  thereof,  or  sooner  if  demanded  by  the  said 
depositor,  it  shall  be  returned  to  him  in  good  order,  upon 
the  surrender  of  this  certificate  and  the  identification  of 
depositor,  if  required.  In  case  of  loss  of  deposit,  the 
option  is  reserved  to  the  company  of  either  paying  for  it 
at  the  above  valuation,  or  replacing  it  in  kind  and 
amount 

This  certificatt  is  not  transferable,  except  by  assign- 
ment endorsed  hereon,  and  approved  by  the  company. 
If  the  whole  or  any  .part  of  Uib  deposit  shall  be  with- 
drawn before  the  expiration  of  said  period,  no  portion  of 
the  charge  shall  be  returned,  and  if  continued  longer,  it 
shall  be  deemed  a  renewal  of  the  deposit  on  same  terms, 
for  which  a  like  rate  shall  be  chargeable. 

Jas.  W.  Hazlehurst, 
For  Trtasurer, 

Registered  H. 

This  certificate  must  be  surrendered  on  the  withdrawal 
of  the  deposit. 

Endorsed. 

Received,  Philadelphia,  December  28,  1874,  of  the 
Fidelity  Insurance,  Trust  and  Safe  Deposit  Company,  the 
within  deposit. 

Ransom  Rogers, 
Executor  of  J.  B,  Achley,  deceased. 

The  widow  handed  the  certificates  to  Rogers, 
who  thereupon  demanded  of  the  defendants  the 
surrender  of  the  bonds,  exhibiting  the  letters  testa- 
mentary, and  producing  the  receipt,  and  a  certifi- 
cate by  the  surrogate  of  his  authority.  The  bonds 
were  accordingly  delivered,  and  the  certificate 
surrendered.  By  his  will  Ackley  declared 
that  his  wife  might  either    receive  one-thira 
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of  his  property  or  the  interest  on  all  his  bonds 
during  widowhood,  with  a  provision  for  his 
minor  children.  At  his  death  there  were  no 
claimants  in  Pennsylvania,  and  no  debts  due 
there.  Rogers  sold  the  bonds,  and  misappro- 
priated the  proceeds.  The  widow  and  children 
having  subsequently  changed  their  domicile  to 
Philadelphia,  letters  of  administration  d,  b.  n.  c, 
t,  a.  were  issued  by  the  Register  of  Philadelphia 
County  to  the  plaintiff,  who  brought  this  action. 
The  verdict  was  for  the  plaintiff  for  119,000, 
subject  to  the  point  of  law  reserved :  whether 
upon  the  foregoing  facts,  the  plaintiff  was 
entitled  to  recover.  Judgment  was  subsequently 
entered  on  the  point  reserved  for  the  defendant, 
whereupon  the  plaintiff  took  this  writ,  assign- 
ing for  eiTor  the  entry  of  judgment  for  the  de- 
fendant. 

The  case  in  the  Court  below  was  fully  report- 
ed, including  arguments  and  oral  opinion  of 
Allison,  P.  J.,  in  8  Weekly  Notes,  92.. 
Fierce  Arther^  for  the  plaintiff  in  error. 
It  is  admitted  that  the  foreign  executor  could 
not  maintain  a  suit  for  the  bonds  in  our  Courts, 
yet  it  is  contended  that  he  can  commit  a  fraud 
by  indirection  by  receiving  that  which  he  could 
not  sue  for,  and  that  we  have  no  remedy  against 
our  **  safe*'  depository  who  enabled  him  to  com- 
mit the  fraud. 

By  the  common  law  and  by  the  general 'law 
everywhere,  letters  testamentary  have  no  extra- 
territorial power.  No  case  can  be  found  in 
which  it  has  been  held  that  a  voluntary  payment 
or  delivery  of  property  to  a  foreign  executor 
is  good  at  common  law,  where  a  loss  ensues 
from  a  devastavit  by  such  foreign  executor.  The 
position  of  Rogers  was  that  of  an  executor  de  son 
tortf  whose  every  act  was  void  in  this  State. 

Roumfort  v.  MacAlarney,  I  Norris,  197. 

Sellers  v,  Licht,  9  Har.  98. 

Lea  V,  Wright,  i  Rawle,  152. 

1  Lomax  on  Ex'rs,  119,  {  14. 

Williams  on  Ex'rs,  432,  454. 

Wharton,  Conflict  of  Laws,  J  J  604,  605,  626. 

Magraw  v.  Irwin,  6  Norris,  139. 

Smith  z/.  Bank,  5  Peters,  519. 

In  this  country  as  in  England  a  foreign  exe- 
cutor cannot  discharge  a  debt  so  as  to  bar  a  suit 
by  an  administrator  here. 

Willard  v,  Hammond,  21  N.  H.  382. 

Vaughn  v.  Barret,  5  Verm.  333. 

Fay  V,  Haven,  3  Mete.  115. 

Young  r.  O'Neal,  3  Sneed,  Tenn.  55. 

Normand's  Adm'r  v.   Grognyard,  2  C.  E.  Green, 

425. 
Freeman's  Appeal,  18  Smith,  151. 
Ellen  Barry's  Appeal,  7  Norris,  131. 

The  case  of  Wilkins  v.  Ellett  (9  Wallace,  740), 
relied  on  by  the  other  side,  is  not  analogous  to 
the  present  one.  The  effort  there  was,  to  take 
assets  already  distributed  out  of  the  domicile  and 
re-administer  them  by  a  foreign  administrator. 


With  the  exception  of  certain  enabling  Acts, 
authorizing  foreign  executors  to  transfer  State 
stock,  etc.,  which  do  not  apply  to  this  case,  the 
statute  law  of  Pennsylvania  enforces  the  rule, 
even  more  strongly  than  at  common  law,  that  a 
foreign  executor  cannot  "  intermeddle"  with 
the  assets  of  his  testator  within  this  Common- 
wealth. The  Act  of  1705  (Smith's  Laws,  33; 
Purd.  Dig.  419,  pi.  78),  which  gave  such  power, 
was  repealed  by  the  Act  of  March  15,  1832 
(Purd.  Dig.  407,  pi.  13),  which  provided  that 
no  foreign  letters  should  confer  any  authority 
possessed  by  an  executor  within  the  State,  and 
provided  for  the  grant  of  ancillary  letters. 
Under  the  positive  prohibition  of  the  Act  of 
1832,  a  foreign  executor  cannot  give  a  valid  dis- 
charge for  a  voluntary  payment. 

Moore  v.  Fields,  6  Wright,  473. 

Say  re  v,  Helme,  11  P.  F.  Smith,  301. 

Reeside  v.  Reeside,  6  Phi  la.  Rep.  507. 
This  is  not  a  case  of  debtor  and  creditor,  but 
of  bailment  for  reward,  demanding  the  highest 
caution,  and  within  the  special  duty  of  this 
**  Fidelity  Trust  and  Safe  Deposit  Company." 
This  was  a  special  deposit  for  hire  of  bonds  **  to 
be  returned  only  to  the  depositor  or  his  indorsed 
legal  assignee"  in  this  State.  This  is  a  question 
of  title f  and  the  administrator  c,  t.  a.  appointed 
here,  has  alone  showed  title.  The  defendants, 
on  failure  to  deliver  to  him,  are  liable  to  him  in 
trover  for  negligence  as  bailees. 

Safe  Deposit  Co.  v.  Pollock,  4  Norris,  391. 

Nciler  v.  Kelly,  19  P.  F.  Smiih,  406. 

Work  V,  Bennett,  20  Smith,  484. 
It  has  been  expressly  decided  that  United 
States  government  bonds  are  domestic  assets  in 
this  State  for  purposes  of  administration,  and 
subject  to  the  collateral  inheritance  tax  here, 
because  of  their  situs  here ;  although  for  pur- 
poses of  succession,  the  domicile  of  the  deceased 
owner  governs. 

Strode  v.  Commonwealth,  2  Smith,  181. 
The  decedent's  will  created  a  trust  of  these 
bonds  in  favor  of  the  widow  and  children,  of 
which  the  defendants  were  bound  to  take  notice. 
A,  Sydney  Biddle  and  George  W,  Biddle^  con- 
tra, in  addition  to  their  former  arguments, 
submitted :  (i)  That  no  enabling  Act,  similar  to 
those  passed  subsequently  to  the  Act  of  1832, 
was  necessary  in  respect  to  United  States  bonds, 
as  such  Act  of  a  State,  purporting  to  regulate  the 
transfer  of  national  securities,  would  have  been 
unconstitutional.  (2)  That  the  securities  in 
question  were  not  legally  assets  of  the  testator, 
situated  in  Pennsylvania.  The  possession  of  the 
receipt  was  sufficient,  and  was  alone  necessary 
to  enable  Rogers  to  demand  the  bonds  by  virtue 
of  the  contract,  llie  contract  passed  to  him 
as  legal  custodian  of  the  receipt.  No  cause  of 
action  accrued  to  the  testator ;  and  none  could 
arise  till  Rogers,  the  legal  holder  of  the  certifi- 
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cate,  &ade  a  demand  for  the  bonds,  and  delivery 
was  refused.  Suit  could  have  been  maintained 
by  Rogers  as  an  individual,  and  not  as  foreign 
executor.  The  plaintiff  should  have  been  non- 
suited, as  he  did  not  produce,  or  legally  account 
for  the  absence  of  the  receipt.  This  is  like  the 
case  of  a  promissory  note  indorsed  in  blank,  and 
held  by  the  testator,  in  which  case  the  foreign 
executor  can  sue  in  his  own  name. 

Moore  v.  Fields,  6  Wr.  471. 

Wharton's  Con6ict  of  Laws,  2d  edit.  {{  614,  615,  a, 

Klein  v,  French,  57  Miss.  (1880)  662. 

Comm'th  v.  Ware,  6  Phila.  259. 

March  7,  1881.  The  Court.  This  case  has 
been  very  ably  and  elaborately  argued,  and  all 
the  authorities  examined  and  commented  on. 
We  do  not,  however,  deem  it  necessary  to  dis- 
cuss the  several  questions  presented.  The  main 
contention  of  the  plaintiff  in  error  is  grounded 
upon  the  provision  of  the  sixth  section  of  the  Act 
of  March  15,  1832  (Pamph.  L.  136),  that  "no 
letters  testamentary,  or  of  administration  or 
otherwise,  purporting  to  authorize  any  person  to 
intermeddle  with  the  estate  of  a  decedent,  which 
may  be  granted  out  of  this  Commonwealth,  shall 
confer  upon  such  person  any  of  the  powers  and 
authorities  possessed  by  an  executor  or  adminis- 
trator under  letters  granted  within  this  State." 
In  speaking  of  this  Act,  Mr.  Justice  Woodward 
remarked  in  Moore  v.  Fields  (6  Wright,  471): 
"This  section  of  the  Act  of  1832,  suggested  to 
the  minds  of  the  codifiers  by  what  was  said  in 
McCullough  V,  Young  (i  Binney,  63),  was  merely 
declaratory  of  the  common  law,  according  to 
which  the  title  of  executors  and  administrators 
cannot  de  Jure  extend  beyond  the  territory  of 
the  government  which  grants  it,  and  the  movable 
property  therein."  It  has  been  earnestly  main- 
tained that  upon  the  proper  construction  of  the 
statute  the  foreign  executor  or  administrator  not 
only  cannot  sue  in  the  courts  of  this  State,  for 
any  of  the  debts  or  assets  of  the  decedent,  which 
certainly  must  be  conceded  to  be  setded ;  but 
that  he  cannot  receive  or  .give  a  valid  acquittance 
upon  a  voluntary  payment  or  delivery,  even 
where  it  does  not  appear  that  there  are  any  do- 
mestic claimants  upon  the  estate.  The  current 
of  authorities,  where  the  rule  of  our  statute  is 
recognized  as  the  common  law,  does  not  sustain 
this  position.  (Williams  v,  Storrs,  6  Johns.  Ch. 
Rep.  357;  Parsons  v,  Lyman,  20  New  York, 
112 ;  Klein  v.  French,  57  Miss.  667 ;  Wilkins  v, 
EUett,  9  Wall.  S.  C.  740.)  The  point  has  never 
been  decided  in  this  State.  We  do  not  think  it 
necessary  to  decide  it  in  this  case. 

There  is  another  point  which,  we  think,  dis- 
poses of  the  question  upon  this  record.  We  do 
not  consider  that  the  United  States  coupon 
bonds,  which  are  the  subjects  of  this  controversy. 


were,  at  the  time  of  the  death  of  the  decedent, 
any  part  of  his  estate  in  this  Commonwealth. 
The  defendants  were  the  mere  depositaries  of 
the  bonds  for  safe  keeping.  They  were,  there- 
fore, in  the  possession  of  the  decedent.  He 
held  the  certificate  of  their  deposit.  The  de- 
fendants were  bound  to  restore  the  bonds  at 
any  time  to  the  lawful  holder  of  the  certificate. 
It  was  as  if  the  bonds  had  been  placed  in  a  fire- 
proof of  the  defendants,  of  which  the  decedent 
possessed  the  key.,  In  point  of  fact,  the  certifi- 
cate was  in  the  actual  possession  of  the  widow  of 
the  decedent  in  New  Jersey.  She  surrendered  it, 
as  she  was  bound  to  do,  to  the  foreign  executor. 
She  could  not  have  withheld  it.  The  New  Jer- 
sey executor  could  have  sued  her,  and  compelled 
its  delivery  to  him.  The  Pennsylvania  adminis- 
trator certainly  could  not.  By  the  terms  of  the 
certificate  it  might  be  transferred  by  assignment 
indorsed  thereon,  and  approved  by  the  company. 
The  foreign  executor  could  have  so  assigned  it, 
and  his  assignee  could  have  sued  for  the  delivery 
of  the  bonds  in  his  own  name.  The  assignment 
would  have  been  a  sale  of  the  bonds,  which  were 
payable  to  bearer,  and  passed  by  delivery.  Who- 
ever showed  a  legal  title  to  the  certificate  had  a 
right  to  the  possession  of  the  bonds.  The  case, 
then,  is  within  the  principle  of  Moore  v.  Fields 
(supra) ^  where  it  was  held,  that,  where  a  debt 
nxed  by  a  decree  or  judgment  of  the  Court  of 
another  State  in  favor  of  a  foreign  administrator, 
is  due  by  citizens  of  Pennsylvania  to  the  estate 
of  the  decedent,  the  administrator  of  the  foreign 
domicile  may  sue  for  and  recover  it  in  his  own 
name. 

Judgment  affirmed. 

Opinion  by  Sharswood,  C.  J. 


Jan.  '81,  58. 


Febmaiy  l8»  1881. 
Woods  V.  White. 


Legacy  charged  upon  land^-  When  discharged  by 
sheriff's  sale — Plea  puis  darrein  continuance — 
Effect  of — Under  what  circumstances  parties 
who  appear  before  an  auditor  may  not  be  con- 
cluded by  his  report — Practice, 

A.  devised  lands  to  B. ,  charged  with  the  payment  of  a 
legacy.  He  also  made  B.  his  executor.  B.  subsequently 
sold  the  lands  to  C,  charged  with  the  payment  of  the 
legacy,  taking  in  part  payment  therefor  a  purchase-money 
mortgage  on  the  premises,  executed  by  C.  Default  being 
made  in  the  payment  of  interest,  the  mortgage  was  sued 
out,  the  property  duly  sold  at  sheri£Ps  sale,  and  bought  in 
by  B.: 

Held^  that  no  fraud  was  committed  by  B.  against  the 
legatee,  and  that  the  legacy  was  discharged  by  the  sale. 

A  plea/im  darrein  continuance  is  a  waiver  of  all  foc-- 
mer  pleas  of  the  party  pleading  it. 
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One  who  appears  before  an  auditor  appointed  to  dis> 
tribute  the  proceeds  of  a  sherifTs  sale  of  real  estate,  and 
states  that  the  question  as  to  whether  a  mortgage  held  by 
him  against  the  property  sold  was  discharged  by  said  sale 
or  not  is  being  litigated  in  another  court  in  a  suit  brought 
by  him  upon  said  mortgage,  and  who  further  gives  notice 
that  in  case  such  other  court  shall  decide  that  the  mortgage 
has  been  discharged  by  said  sale,  he  shall  claim  the  whole 
amount  thereof  from  the  funds  in  the  auditor's  hands,  and 
who  asks  for  a  continuance  of  the  proceedings  before  the 
auditor  until  said  question  is  determined  by  said  other 
court,  which  continuance  is  refused,  does  not  bring  him- 
self within  the  jurisdiction  of  the  auditor,  and  is  not  con- 
cluded in  his  suit  upon  the  mortgage  in  said  other  court 
by  a  finding  of  the  auditor  that  the  mortgage  has  been  dis- 
charged by  said  sale. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Scire  facias  sur  mortgage  by  LydiaAnn  Woods 
against  Edward  White. 

Judgment  was  obtained  for  want  of  an  appear- 
ance which  was  subsequently  opened,  and  Jami- 
son Lott,  terre-tenant,  let  into  a  defence,  who 
pleaded:  i.  Payment  with  leave,  etc.,  and  2. 
Specially,  that  the  lands  covered  by  the  mort- 
gage were  formerly  the  property  of  one  Isaac 
White  who  devised  them  to  Edward  White,  the 
mortgagor,  subject  to  the  payment  of  a  legacy  to 
one  William  Powell,  that  said  legacy  has  never 
been  paid,  that  after  the  death  of  Isaac  White, 
Edward  White  executed  the  mortgage  in  ques- 
tion, and  that  subsequently  one  Shalkross,  hav- 
ing obtained  judgment  against  Edward  White, 
issued  execution  thereon,  and  the  lands  were  sold 
at  sheriffs  sale,  at  which  sale  the  terre-tenant  be- 
came the  purchaser  and  took  the  property  dis- 
charged of  the  said  mortgage,  by  reason  of  the 
legacy  being  a  prior  lien  thereto.  Issue  was  joined 
on  both  pleas.  Before  trial  the  terre-tenant  filed 
a  plea  puis  darrein  continuance^  to  the  effect  that 
the  proceeds  of  the  sale  under  Uie  Shallcross  exe- 
cution (which  issued  out  of  Common  Pleas  No. 
4)  had  been  referred  to  an  auditor  to  make  dis- 
tribution, that  the  plaintiff  in  this  suit  had  duly 
appeared  before  said  auditor,  and  that  the  same 
questions  involved  in  this  suit  between  the  same 
parties  had  been  there  decided,  the  auditor  hold- 
ing that  the  mortgage  was  discharged,  and  that 
his  report  had  been  duly  confirmed  by  the  Court. 
The  plaintiff  replied  nul  tiel  record.  In  support 
of  his  plea  the  terre-tenant  produced  a  reconi  of 
the  proceedings  in  the  Court  of  Common  Pleas 
No.  4,  from  which  it  appeared  that  the  proceeds 
of  the  sale  in  the  case  of  Shallcross  v.  White  had 
been  referred  to  Edward  L.  Bodin,  Esq.,  as 
auditor,  who  reported  the  following  as  the  facts 
in  the  case  : — 

Isaac  White,  former  owner  of  the  property, 
died  in  the  year  1865,  devising  the  land  to  his 
son  Edward  White,  subject  to  the  payment  of  a 
legacy  of  |iooo  to  his  grandson.     He  also  ap- 


pointed Edward  White  his  executor,  who  duly 
qualified  as  such.  In  March,  1873,  White  and 
wife  conveyed  the  premises  in  fee  to  Rosa  Ann 
Coyne,  under  and  subject  to  the  payment  of  the 
legacy  to  testator's  grandson.  Rosa  Ann  Coyne 
with  her  htisband  then  gave  a  mortgage  on  the 
premises  to  White,  to  secure  part  of  the  pur- 
chase-money. Default  was  made  in  the  payment 
of  interest,  a  sci.  fa.  issued,  and  the  premises  were 
bought  in  by  White  for  1 150.  White,  on  April 
I » 1876,  gave  the  mortgage  in  suit  to  Lydia  Ann 
Woods.  The  Shallcross  judgment  was  of  date 
January  25, 1877.  The  auditor  further  reported, 
inter  alia,  that  he  was  attended  at  the  audit  by 
Francis  E.  Brewster,  Esq.,  representing  Lydia 
Ann  Woods,  owner  of  the  last-mentioned  mort- 
gage. That  '*  Mr.  Brewster  stated  that  he  ap- 
peared before  your  auditor  for  the  purpose  of  call- 
ing attention  to  said  mortgage  (claiming  it  to  be  a 
first  lien  against  said  premises)  and  to  proceedings 
pending  in  Court  of  Common  Pleas  No.  i ,  for  the 
county  of   Philadelphia,   of  December  Term, 

1878,  No.  1470,  wherein  it  was  claimed  that  said 
mortgage  had  been  discharged  by  the  sheriff's 
sale  in  question.  He  also  claimed  in  case  it 
should  be  decided  that  said  mortgage  had  been 
discharged  that  the  fund  before  your  auditor  for 
distribution  should  be  awarded  to  his  client,  and 
desired  your  auditor  to  suspend  the  distribution 
of  said  fund  until  the  said  proceedings  in  Com- 
mon Pleas  No.  i  should  be  determined." 

The  auditor  reported  as  his  conclusions  of  law : 
I.  That  the  legacy  to  the  testator's  grandson 
was  a  charge  upon  the  premises.  2.  That  the 
sale  by  the  executor  on  his  own  mortgage  against 
Rosa  Ann  Coyne  was  a  fraud  against  the  legatee, 
and  that  therefore  the  legacy  was  not  discharged 
thereby.  3.  That  the  legacy  was  discharged  by 
the  sale  in  question,  and  therefore  being  the  first 
lien  upon  the  real  estate  he  awarded  the  whole 
amount  of  the  fund  to  the  legatee  on  account  of 
his  legacy.  The  Court  of  Common  Pleas  No.  4 
confirmed  this  report. 

After  argument  the  Court  of  Common  Pleas 
No.  1  entered  the  foUdwing  judgment : — 

And  now,  October  12,  1880,  this  cause  com- 
ing on  for  trial,  it  is  considered  by  the  Court  that 
the  plea/w/x  darrein  continuance ^  filed  April  13, 

1879,  by  Jamison  Lott,  terre-tenant  in  the  above 
case,  is  a  waiver  of  all  the  former  pleas  on  the 
record  filed  by  said  terre-tenant,  and  the  Court 
enters  judgment  in  favor  of  the  said  terre-tenant 
on  the  whole  record  upon  the  plaintiffs  replica- 
tion of  nul  tiel  record  to  said  plea  puis  darrein 
continuance. 

The  plaintiff  took  this  writ,  assigning  for  error 
the  entry  of  the  judgment  as  above  set  forth. 

Francis  E,  Brewster  (JF,  Carroll  Brewster 
with  him),  for  the  plaintiff  in  error. 

Lewis  Stover^  for  the  defendant  in  error. 
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February  28,  i88t.  The  Court.  The  sale 
of  the  land  in  controversy,  under  the  mortgage 
of  Rosa  Ann  Cojme  to  Edward  White,  dis- 
charged the  lien  of  the  legacy  charged  upon  it 
by  the  will  of  Isaac  White.  Of  this  Strauss's 
Appeal  (13  Wr.  353)  is  conclusive.  The  audi- 
tor, who  was  appointed  to  distribute  the  money 
made  by  the  sale  of  the  same  property  under  the 
judgment  of  Shallcross  against  Edward  White, 
came  to  a  different  conclusion.  He  seemed  to 
think,  that  the  sale  by  the  devisee  on  his  own 
mortgage,  was  a  fraud  per  se  upon  the  legatee, 
and  as  a  consequence  did  not  discharge  the  lien 
of  his  legacy.  But  this  is  a  conclusion  that  can- 
not be  sustained.  It  is  true  that  Edward  White 
was  the  executor  of  his  father's  will,  and  as  such 
required  to  act  in  good  faith  toward  his  father's 
creditors  and  legatees,  but  he  was  also  devisee, 
and  since,  as  such,  he  had  the  undoubted  right 
to  sell  the  land  devised  to  him,  so  he  had  the 
right  to  secure  himself,  as  to  the  purchase-money, 
by  judgment  or  mortgage. 

It  then  follows  necessarily,  that  he  could  cfom- 
pel  the  payment  of  such  security  by  execution 
and  sale  of  the  land.  All  this  having  been  done 
in  good  faith,  as  in  the  absence  of  evidence  to 
the  contrary  we  are  bound  to  presume,  and  the 
land  having  been  sold  on  lawful  process  by  act 
of  law,  the  lien  of  the  legacy  was  discharged 
from  the  land  and  attached  to  the  money  arising 
from  its  sale. 

Prima  /<uie  then,  the  mortgage  in  suit  was 
the  first  lien  upon  the  premises  and  was  not  dis- 
charged by  the  sale  on  the  Shallcross  judgment. 
But  it  is  urged  that  the  submission  of  this  mort- 
gage to  the  consideration  of  the  auditor,  gave 
that  ofl&cer  jurisdiction  over  it,  and  that  by  rea- 
son thereof  his  decision  was  final  and  conclu- 
sive. 

This  question  was  raised  in  the  Court  below, 
by  the  defendant's  plea  of  puis  darrein  continu- 
ance; a  plea  which  is  always  pleaded  by  way  of 
substitution,  no  proceedings  being  afterwards 
had  on  the  previous  pleadings.  It  may  be 
either  in  bar  or  abatement,  and  like  other  pleas, 
is  followed  by  replication,  etc.,  until  an  issue  is 
regularly  formed.  (Steph.  Plead.  98 ;  2  Chitty 
Pleadings,  453).  In  the  case  in  hand,  the  issue 
was  formed,  under  the  replication  of  nul  tie  I  re- 
cord. What  we  have  to  do  therefore,  is  to  ex- 
amine the  auditor's  report,  in  the  case  of  Shall- 
cross V.  White,  for  the  purpose  of  ascertaining 
whether  or  not  the  question  now  presented  was 
settled  in  that  proceeding. 

Whether  this  was  so  determined,  must  we 
think  depend  upon  the  fact  of  the  voluntary  sub- 
mission of  the  mortgage  now  in  controversy,  to 
the  judgment  of  the  auditor,  for  we  cannot,  for 
a  moment,  entertain  the  idea  that  the  lien  of  a 
first  mortgage  could  be  discharged  by  the  un- 


authorized act  of  an  auditor.  Prima  facie  the 
auditor  had  nothing  to  do  with  it.  He  was 
making  distribution  of  moneys  raised  under  a 
subsequent  judgment,  and  as  to  this  fund  the 
Woods  mortgage  had  no  standing  and  ought  not 
to  have  been  considered.  It  may  be,  indeed,  if 
it  were  presented  by  the  mortgagee  as  a  lien  on 
the  fund,  and  was  passed  upon  by  the  auditor, 
and  by  him  postponed  to  what  he  cons^ered  a 
prior  lien,  his  judgment  unappealed  from  would 
be  conclusive.  It  is  indeed  a  fact  that  he  did  so 
pass  upon  this  mortgage,  and  that,  in  his  judg- 
ment, its  lien  was  preceded  by  the  Powell  legacy, 
and  was  therefore  divested  by  the  sheriff's  sale. 
Under  these  circumstances,  it  becomes  important 
to  know  by  what  authority  the  auditor  acted, 
whether  or  not  the  mortgagee  submitted  her 
mortgage  for  his  judgment.  The  following  is 
all  that  is  exhibited  by  the  auditor's  report  on 
this  subject. 

**  Francis  E.  Brewster,  Esq.,  represented  Mrs. 
Lydia  Ann  Woods,  who  held  a  mortgage  upon  the 
premises  in  question,  given  by  the  said  defend- 
ant, dated  April  i,  1876,  for  $5000  and  recorded 
April  6,  1876,  in  mortgage  book  D.  H.  L.  No. 
2,  p.  542.  Mr.  Brewster  stated  that  he  appeared 
before  your  auditor  for  the  purpose  of  calling 
attention  to  said  mortgage ;  claiming  it  to  be  a' 
first  lien  against  said  premises ;  and  to  proceed- 
ings pending  in  the  Court  of  Common  Pleas  No. 
I ,  for  the  county  of  Philadelphia,  of  December 
Term,  1878,  No.  1470,  wherein  it  was  claimed 
that  said  mortgage  had  been  discharged  by  the 
sheriff's  sale  in  question.  He  also  claimed  in 
case  it  shall  be  decided  that  said  mortgage  had 
been  discharged,  that  the  fund  before  your 
auditor  for  distribution  should  be  awarded  to  his 
client,  and  desired  your  auditor  to  suspend  the 
distribution  of  said  fund,  until  the  said  proceed- 
ings in  Common  Pleas  No.  i ,  should  be  decided." 

This  was  not  a  submission  of  the  question  in 
controversy  to  the  auditor,  the  very  converse. 
The  counsel  for  the  mortgagee  claimed  that  the 
mortgage  was  a  first  lien,  but  gave  notice,  that 
should  the  Court  of  Common  Pleas  decide  other- 
wise, he  would  claim  the  fund,  and  asked  that 
the  auditor's  judgment  be  suspended,  until  the 
pending  suit  should  be  determined.  In  short, 
he  informed  the  auditor,  that,  at  that  time,  he 
had  no  standing  before  him,  but  might  have, 
should  the  decision  of  the  Court,  in  the  case 
then  pending,  be  averse  to  his  position,  and 
asked  ex  gratia  for  a  continuance. 

It  is  thus  obvious,  that  nothing  was  submitted 
to  the  auditor  which  gave  him  jurisdiction  over 
the  subject  matter  now  in  controversy :  he  was 
appealed  to  for  nothing  but  a  continuance,  and 
that  he  refused  to  grant.  It  follows  that  upon 
the  record  exhibited,  there  was  nothing  which 
curtailed  the  power  of  the  Court  or  altered  the 
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original  status  of  the  parties  which  were  before 
it,  hence  it  ought  to  have  sustained  the  plaintiffs 
replication,  and  ordered  judgment  against  the 
defendant  for  the  whole  amount  of  the  mort- 
gage. 

Judgment  is  reversed,  and  judgment  for  the 
plaintiff  for  the  full  amount  of  her  mortgage  with 
interest  and  costs.  Judgment  to  be  liquidated 
by  the  Prothonotary  of  the  Court  of  Common 
Pleas. 

Opinion  by  Gordon,  J. 


Jan.  '80, 135.  Jan.  4,  1881. 

Wilkinson  v.  Conrad. 

Judgment —  Warrant  of  attorney  to  confess — Re- 
striction— Transcript  of  judgments  under  Act 
of  April  16^  1840 — Effect  of-— Court  in  which 
original  judgment  was  entered  retains  jurisdic- 
tion— Practice, 

A  warrant  of  attorney  accompanying  a  bond  was  di- 
rected to  "  A.  B.,  attorney  of  the  Court  of  Common 
Pleas  of  Bucks  County,  or  to  any  other  attorney  of  said 
Court,  or  of  any  other  Court,  there  or  elsewhere,  except 
the  Courts  in  and  for  the  city  and  county  of  Philadel- 
phia:" 

Heldt  that  the  only  effect  of  the  exception  or  limitation 
in  the  warrant  was  to  prevent  a  confession  of  judgment 
in  the  Courts  of  Philadelphia  County  by  any  attorney  of 
said  Courts,  and  that  if  said  judgment  was  entered  by 
confession  in  Bucks  County,  and  transferred  to  Philadel- 
phia County  by  filing  a  transcript  thereof  in  the  Common 
Pleas,  under  the  provisions  of  the  Act  of  April  16,  1840, 
the  same  would  take  full  effect  as  a  judgment  in  Phila 
delphia  County,  and  warrant  the  issuing  of  an  execution 
thereon. 

The  transfer  of  a  judgment  from  one  county  to  an- 
other by  virtue  of  the  Act  of  1840,  does  not  make  it  a 
judgment  of  the  Court  to  which  it  is  transferred.  The 
original  is  still  the  principal  judgment,  and  the  Court  in 
which  it  was  obtained  can  alone  take  action  operating  on 
the  judgment  itself  in  any  other  way  than  by  satisfaction. 
The  Court  to  which  the  judgment  is  transferred  may  de- 
termine from  inspection  of  the  certified  record  whether 
the  provisions  of  the  Act  authorizing  its  transfer  have 
been  fully  complied  with,  but  it  has  no  authority  to  re- 
view the  judgment  or  inquire  into  its  merits. 

If  the  defendant,  in  a  judgment  so  transferred,  has 
any  claim  to  equitable  relief,  by  which  the  operation  of 
the  judgment  might  be  restricted  or  limited,  he  should 
apply  to  the  Court  in  which  it  originated,  and  not  to  the 
Court  to  which  it  has  been  transferred. 

Sharswood,  C.  J.,  and  Paxson,  J.,  dissent 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County,  from  an  order  making  absolute 
a  rule  entered  on  behalf  of  Osborn  Conrad,  to 
set  aside  an  execution  issued  upon  a  transcript  of 
the  record  of  a  judgment  from  Bucks  County, 
there  obtained  against  him  by  one  Mahlon 
Dickinson. 

The  facts  of  the  case,  as  they  appeared  from 


defendant's  testimony  in  a  deposition  taken 
under  the  rule,  were  as  follows:  Defendant 
agreed  to  buy  of  plaintiff  a  certain  farm  in  Bucks 
County,  and  by  an  agreement  in  writing,  dated 
March  11,  1874,  undertook  to  pay  for  the  same 
in  part  by  giving  a  mortgage  thereon,  accompa- 
nied by  a  bond  and  warrant  of  attorney.  In 
pursuance  of  this  agreement  the  farm  was  after- 
wards conveyed  to  defendant,  who  thereupon 
executed  the  mortgage,  and  bond  and  warrant. 
At  the  time,  however,  of  the  execution  of  these 
papers,  it  was  verbally  agreed  that  the  bond  and 
warrant  should  be  restricted  to  feucks  County, 
and  in  no  case  should  apply  to,  or  be  used,  or 
filed  in  Philadelphia  County.  The  warrant  was 
directed  thus: — 

"  To  George  Lear,  Esq.,  Attorney  of  the  Court  of  Com- 
mon Pleas,  at  Doylestown,  in  the  county  of  Bucks,  in  the 
State  of  Pennsylvania,  or  to  any  other  attorney  of  the  said 
Court,  or  of  any  other  Courts,  there  or  elsewhere,  except 
the  Courts  in  and  for  the  city  and  county  of  Philadelphia.*' 

The  above  was  the  only  writing  as  to  the  re- 
striction agreed  on,  but  defendant  testified  that 
he  supposed  that  that  covered  the  understanding 
he  had  had.  Judgment  was  duly  entered  upon 
this  warrant  in  Bucks  County,  and  a  transcript 
filed  in  the  Common  Pleas  No.  2,  of  Philadel- 
phia County,  in  pursuance  of  the  Act  of  April 
16, 1840,  upon  which  transcript  an  attachment 
execution  and  a  fi.  fa.  were  issued. 

Defendant  thereupon  obtained  a  rule  to  set 
aside  the  fi.  fa.  and  attachment,  and  strike  off  the 
judgment,  which  rule  the  Court  afterwards  made 
absolute  (see  Atkinson  v.  Conrad,  8  Weekly 
Nqtes,  45).  The  plaintiff  having  afterwards 
died,  his  executors  were  duly  substituted,  who 
took  this  writ,  assigning  for  error  the  action  of 
the  Court  in  making  the  above  rule  absolute. 

Joseph  /,  Broadhurst  {Louis  H.  James  with 
him),  for  plaintiff  in  error. 

The  transcript  to  Philadelphia  County  did  not 
give  the  Court  below  jurisdiction ;  the  judgment 
remained  a  judgment  in  Bucks  County. 
Act  of  ApHl  16,  1840,  P.  L.  410. 

Any  question  concerning  the  judgment,  there- 
fore, could  only  be  inquired  into  by  the  Court 
where  it  was  originally  entered. 
Brandt's  Appeal,  4  Harris,  346. 
King  v.  Nimick,  io  Casey,  297. 
Banning!/.  Taylor,  12  Harris,  297. 

In  any  case,  the  most  that  can  be  claimed  for 
the  testimony  of  defendant  below  is,  that  it 
shows  that  the  lien  of  the  judgment  was  to  be 
restricted  to  Bucks  County ;  there  is  not  a  word 
to  show  that  the  obligee  gave  up  any  means  of 
collecting  his  debt, 

Stanton  v.  White,  8  Casey,  358. 

David  W,  Sellers  {Lucas  Hirst  and  J  Guild 
Millette  with  him),  for  defendant  in  error. 

The  undisputed  fact  is,  that  by  virtue  of  the 
warrant,  which  is  the  source  of  the  judgment  in 
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this  case,  no  judgment  was  to  be  entered  in  any 
Court  for  the  city  and  county  of  Philadelphia. 
Such  stipulations  have  effect  given  to  them. 

Ha<;einan  v.  Salisberry,  24  Smith,  285. 

Baillie  v.  Kessler,  36  Leg.  Int.  72. 

February  14,  1881.  The  Court.  The  ori- 
ginal judgment  was  regularly  entered  in  the 
Common  Pleas  of  Bucks  County  by  virtue  of  a 
warrant  of  attorney,  addressed  **  to  George  Lear, 
Esq.,  Attorney  of  the  Court  of  Common  Pleas 
at  Doylestown,  in  the  county  of  Bucks  .  .  . 
or  to  any  other  attorney  of  the  said  Court,  or  of 
any  other  Court,  there  or  elsewhere,  except  the 
Courts  in  and  for  the  city  and  county  of  Phila- 
delphia," reciting  defendant's  bond  of  April  i, 
1874,  conditioned  for  the  payment  of  $2400  in 
three  equal  annual  instalments  with  interest,  and 
authorizing  confession  of  judgment  thereon  in 
favor  of  the  plaintiff. 

The  only  effect  of  the  exception  or  limitation 
in  the  warrant,  was  to  prevent  a  confession  of 
judgment  in  either  of  the  Courts  of  Philadelphia 
County,  by  any  attorney  of  said  Courts.  It  did 
not  in  any  way  restrict  the  lien  of  the  judgment 
in  Bucks  County,  or  interfere  with  its  transfer 
to  any  other  county  under  the  Act  of  April  16, 
1840.  Iliere  is  nothing  in  the  bond,  warrant 
of  attorney,  or  any  other  paper  connected  with 
the  transaction,  indicative  of  any  agreement  to 
limit  the  lien  of  any  judgment,  to  the  land  for 
which  the  bond  was  given  as  part  consideration, 
or  in  any  manner  to  restrict  the  operation  of  the 
judgment  Like  any  other  judgment  of  the  Com- 
mon Pleas  of  Bucks  County,  it  might  be  trans- 
ferred to  the  county  of  Philadelphia,  or  to  any 
other  county  in  the  State  by  filing  a  certified 
copy  of  the  whole  record,  as  required  by  the 
Act.  The  judgment  was  thus  transferred  to  the 
Court  below,  and  an  attachment  execution 
thereon  was  duly  issued  and  served  on  the  gar- 
nishee and  subsequently  a  fieri  facias  was  issued. 
It  is  not  claimed  that  there  was  any  irregularity 
apparent  on  the  face  of  either  the  original  or  the 
transferred  judgment,  and  yet  the  latter  was 
summarily  stricken  from  the  record,  and  with  it 
the  execution  fell.  The  plaintiff's  contention  is, 
that  there  was  nothing  to  justify  this  action  of 
the  Court. 

The  transfer  of  a  judgment  from  one  county 
to  another,  by  virtue  of  the  Act  of  1840,  does 
not  make  it  a  judgment  of  the  Court  to  which  it 
is  transferred.  **  It  remains  a  judgment  of  the 
Court,  in  which  it  was  first  entered,  and  an  ex- 
emplification filed  in  another  Court  accomplishes 
no  more,  than  to  enable  the  case  to  be  proceeded 
in,  with  like  effect,  as  to  lien,  revival,  execution, 
and  so  forth,  and  no  other,  as  if  the  judgment 
had  been  originally  entered  in  the  Court  to 
which  the  transfer  has  been  made."     (Mellon  v. 


Guthrie,  i  P.  F.  Smith,  116.)  The  original  is 
still  the  principal  judgment,  and  the  Court  in 
which  it  was  obtained  can  alone  take  action, 
operating  on  the  judgment  itself,  in  any  other 
way  than  by  satisfaction  in  the  proper  sense  of 
the  term.  The  Court  to  which  the  judgment  is 
transferred  may  determine  from  inspection  of 
the  certified  record,  whether  the  provisions  of 
the  Act  authorizing  the  transfer  have  been  fully 
complied  with ;  but  it  has  no  authority  to  review 
the  judgment,  or  to  inquire  into  its  merits. 
(King  V,  Nimick,  10  Casey,  297;  Brandt's 
Appeal,  4  Harris,  343.)  In  the  latter  case  a  judg- 
ment obtained  in  the  Common  Pleas  of  York 
County  was  transferred  to  Cumberland  County, 
and  subsequently,  on  application  of  the  defen- 
dant, the  original  judgment  was  set  aside  for 
irregularity.  In  holding  that  the  judgment  on 
the  transcript  was  a  dependent  emanation  of  the 
original  and  fell  with  it,  the  Court  say,  **  It  was 
a  judgment,  exclusively  of  the  Common  Pleas 
of  York  County,  and  the  regularity  or  merits  of 
it  could  not  be  overhauled  elsewhere,  further 
than  to  stay  execution  on  it,  which  was  done. 
Had  the  defendant  moved  the  Common  Pleas 
of  Cumberland  to  set  it  aside,  he  would  have 
been  told  that  the  power  of  the  Court  was  re- 
stricted to  the  enforcement  of  it.  He  properly 
went  to  the  fountain  head;  had  the  irregular 
judgment  set  aside  in  York  County,  and  execu- 
tion stayed  in  Cumberland.  .  .  .  The  ob- 
ject of  the  Legislature  was  not  to  create  a  new 
lien,  but  to  enlarge  the  field  of  an  old  one,  and 
enforce  it  by  local  authority ;  to  which  end  the 
transcript  was  endued  as  a  graft  with  no  greater 
measure  of  life  than  that  of  the  parent  stock." 

In  King  v.  Nimick,  supra^  it  was  held  that 
when  the  Court,  in  which  the  judgment  was 
originally  obtained,  directed  satisfaction  to  be 
entered  on  payment  of  the  money  into  Court, 
all  further  proceedings  on  the  transferred  judg- 
ment, except  for  its  own  costs  in  a  proper  case, 
must  necessarily  be  arrested. 

From  the  provisions  of  the  Act  itself  and  the 
construction  it  has  heretofore  received,  we  are 
of  opinion  that  if  the  defendant  had  any  defence 
to  the  judgment,  on  original  grounds,  or  on  any 
well  grounded  claim  to  equitable  relief  by  which 
the  operation  of  the  judgment  might  be  restricted, 
or  its  lien  in  any  way  limited,  he  should  have 
applied  to  the  Court  in  which  it  originated,  and 
not  to  the  Court  to  which  it  was  transferred  for 
the  special  purposes  contemplated  by  the  Act. 
If  an  improper  use  was  being  made  of  the  judg- 
ment, the  authority  of  the  Court  in  which  it  was 
confessed,  to  grant  such  relief  as  the  defendant 
was  entitled  to,  cannot  be  questioned ;  and  the 
action  of  that  Court  duly  certified  to  the  county 
in  which  the  exemplification  was  filed,  would 
afford  the  defendant  ample  protection.    A  judg- 
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ment  may  be  transferred  to  every  county  in  the 
State,  and  if  one  of  the  Courts  to  which  it  has 
been  removed,  may  entertain  applications  for 
equitable  relief,  grounded  on  facts  existing  at 
the  time  judgment  was  obtained,  there  is  nothing 
to  prevent  every  Court  to  which  it  has  been  trans- 
ferred from  doing  so.  Such  a  condition  of  things 
was  certainly  never  contemplated  by  the  framers 
of  the  Act. 

But  aside  from  the  question  of  jurisdiction,  we 
think  the  testimony  was  insufficient  to  justify  the 
Court  in  striking  off  the  judgment.  The  defen- 
dant's application  was  grounded  on  an  alleged 
understanding  between  the  plaintiff  and  himself, 
at  the  time  the  bond  and  warrant  of  attorney 
were  executed ;  the  substance  of  which  as  testi- 
fied to  by  the  defendant,  was  that  the  lien  of  the 
judgment,  to  be  entered  by  virtue  of  the  war- 
rant, should  be  restricted  to  the  property  in 
Bucks  County,  conveyed  to  him  by  the  plaintiff, 
and  that  he  and  his  property,  real  and  persond 
in  the  county  of  Philadelphia,  should  be  exempt 
from  judgment  and  execution  process  of  every 
kind  for  the  security  or  collection  of  the  debt 
evidenced  by  the  bond.  The  terms  of  the  alleged 
agreement  are  so  inconsistent  with  the  written 
contract  of  March  ii,  1874,  as  well  as  with  the 
bond  and  warrant  of  attorney,  given  in  pursuance 
thereof,  that  no  controlling  effect  should  have 
been  given  to  it,  until  it  was  established  by  clear 
and  convincing  proof.  The  defendant's  testi- 
mony, which  was  the  only  evidence  on  the  sub- 
ject, fell  far  short  of  this  standard.  Indeed,  it 
may  be  fitly  characterized  as  vague  and  uncer- 
tain. After  testifying  to  his  understanding  of 
what  was  agreed  upon,  he  says,  in  the  conclud- 
ing paragraph  of  his  deposition:  '*The  only 
agreement  that  was  made  was  put  in  the  warrant 
of  attorney,  and  I  believe  in  the  bond,  and  that 
I  understood  was  sufficient."  The  bond  is  in 
the  usual  form,  and  contains  not  a  word  in  re- 
gard to  restricted  lien  or  limited  liability,  and 
the  only  limitation  contained  in  the  warrant  of 
attorney,  has  been  already  quoted.  It  is  very 
evident  that  the  defendant's  testimony  amounts 
to  nothing  more  than  his  own  construction  of 
the  exception  or  limitation  in  the  warrant,  the 
only  effect  of  which,  as  we  have  seen,  was  to  pre- 
vent a  confession  of  judgment  in  the  Courts  of 
Philadelphia  County  by  an  attorney  thereof. 
This  was  neither  done  nor  attempted.  By  the 
confession  of  judgment  in  Bucks  County,  the 
warrant  was  exhausted  and  could  not  be  used 
elsewhere. 

The  order  of  Court  striking  off  the  judgment 
and  setting  aside  the  execution  attachment  and 
writ  of  fieri  facias  is  reversed  and  set  aside,  and 
a  procedendo  awarded. 

Opinion  by  Sterrett,  J. 

Sharswood,  C.  J.,  and  Paxson,  J.,  dissent. 


Oct.  &  Nov.  '80,  276.  October  19,  1880. 

McNish  to  use  v.  Reynolds,  Lamberton 
&Co. 

Contract — Breach  of  ^^Performance —  Consider- 
ation— Postponement  of  time  for  performance  of 
contract  by  agreement  of  parties. 

When  at  the  moment  for  performance  of  a  contract  by 
one  party,  both  parties  agree  to  postpone  the  time  for  its 
performance,  such  agreement  is  substantially  a  new  con- 
tract which  is  valid  and  binding,  and  for  which  the  mutual 
promises  of  the  parties  form  sufficient  consideration. 

A.  contracted  to  buy  oil  of  B.  at  a  certain  price,  on 
or  before  a  certain  date  at  seller's  option.  B.  tendered 
the  oil,  but  A.  declared  himself  unable  at  the  moment  to 
take  and  pay  for  it,  and  asked  for  time.  B.  thereupon, 
without  withdrawing  his  tender,  agreed  that  A.  might  have 
the  oil  at  any  time  before  the  expiration  of  the  then  ensu- 
ing month : 

Held^  that  the  new  agreement  of  the  parties  was  a  bind- 
ing contract  for  which  the  mutual  promises  of  postpone- 
ment formed  sufficient  consideration,  and  that  A.  having 
within  the  stipulated  time,  and  at  the  proper  place,  offered 
to  take  the  oil,  but  having  failed  to  find  B.  or  any  one 
authorized  to  act  for  him,  B.  had  broken  his  contract  and 
A.  was  entitled  to  recover  from  a  stakeholder  margins  de- 
I>osited  by  him  to  secure  his  compliance  with  the  terms  of 
the  original  contract. 

Error  to  the  Common  Pleas  of  Venango 
County. 

Assumpsit,  by  W.  C.  McNish  to  the  use  of  F. 
R.  Martin  against  J.  B.  Reynolds,  S.  H.  Lam- 
berton, and  R.  Colbert,  trading  as  Reynolds, 
lamberton  &  Co. 

The  following  facts  appeared  on  the  trial  be- 
fore Taylor,  P.  J. :  In  April,  1877,  W.  C.  Mc- 
Nish agreed  to  buy  of  George  Van  Vleck  five 
thousand  barrels  of  oil  on  or  before  December 
31,  1877,  at  seller's  option  at  the  rate  of  12.51^ 
per  barrel.  To  secure  the  faithful  performance 
of  said  contract  McNish  deposited  with  Reynolds, 
Lamberton  &  Co.,  defendants,  |25ooas  a  margin. 

According  to  the  testimony  of  McNish,  the 
plaintiff.  Van  Vleck,  acting  by  his  broker,  on  June 
21,  1877,  tendered  the  oil  at  Titusville  to  the 
buyer,  McNish,  who  answered  that  he  was  not 
in  condition  to  take  the  oil  and  pay  for  it,  but 
could,  if  he  had  a  little  time.  Thereupon  Van 
Vleck's  broker  referred  him  to  his  principal.  On 
the  same  day  McNish  went  to  Oil  City  and  there 
saw  Van  Vleck  :  what  passed  McNish  stated  as 
follows:  "I  told  him  that  owing  to  the  failure 
of  the  bank,  my  funds  were  all  locked  up  in  the 
bank,  that  I  needed  a  little  time  to  make  different 
arrangements,  which,  if  he  would  grant,  I  would 
take  the  oil.  He  asked  me  how  long  I  wanted. 
I  told  him  I  could  arrange  for  thirty  days.  He 
replied,  if  I  would  take  the  oil  up  he  would  give 
me  the  month  of  July  to  take  it  in.  I  told  him 
I  would  arrange  to  take  the  oil  in  the  month  of 
July,  and  that  was  agreed  upon  and  we  separated." 
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McNish  also  testified  that  the  tender  by  Van 
Vleck  was  not  withdrawn.  Van  Vleck's  account 
of  this  interview  was  wholly  diflFerent.  He  testi- 
fied that  on  McNish's  declaring  himself  unable 
to  take  the  oil  then,  and  asking  for  further  time, 
he  (Van  Vleck)  had  simply  withdrawn  the  tender. 

On  July  1 8,  McNish  assigned  his  contract  to 
Martin,  the  use  plaintiff,  who,  on  July  31,  1877, 
duly  sent  his  broker  to  Oil  City  to  take  and  pay 
for  the  oil.  The  broker  was,  however,  unable  to 
find  Van  Vleck,  or  any  one  authorized  to  act  for 
him;  whereupon  Martin,  holding  that  he  had 
performed  his  contract,  claimed  from  defendants 
the  amount  deposited  by  McNish  with  them  as 
security  for  performance  of  the  contract  on  his 
part. 

Van  Vleck,  on  November  8,  tendered  the  oil 
to  plaintiff,  who  refused  to  take  it  and  pay  for  it. 
Van  Vleck  thereupon  claimed  that  the  contract 
was  broken  by  plaintiff,  and  that  the  margin  de- 
posited with  defendants,  the  price  of  the  oil  having 
fallen,  was  forfeited.  He,  therefore,  indemni- 
fied the  defendants  against  any  loss  they  might 
sustain  by  not  paying  plaintiff  the  amount  de- 
posited as  nuu^n  with  them,  and  instructed  them 
to  retain  the  same.  Whereupon  plaintiff  brought 
this  suit  against  them  to  recover  said  amount  of 
$2500,  with  interest. 

The  defendants  asked  the  Court  to  charge : 
3.  *'  If  the  tender  of  June,  1877,  was  not  with- 
drawn, the  rights  and  liabilities  of  the  parties 
were  fixed  by  the  tender  and  failure  to  accept 
the  oil  and  pay  for  it,  and  could  not  be  changed 
except  by  a  new  contract  founded  upon  a  new 
consideration . '  *     Affirmed, 

The  Court,  in  its  general  charge,  instructed 
the  jury  as  follows:  "If  we  remember  aright, 
the  plaintiff  swore  that  the  tender  of  June  21st 
was  not  withdrawn ;  you  will  remember  the  evi- 
dence for  yourselves,  and  not  as  we  recollect  it, 
and  we  instruct  you  as  matter  of  law,  if  that  be 
true,  he  cannot  recover  in  this  case,  without  a 
a  new  and  sufficient  consideration  of  which 
there  is  no  evidence  here.  But  if  you 
believe  the  defendant,  that  the  tender  was 
withdrawn,  and  if  you  believe  the  balance  of 
what  the  plaintiff  says  about  the  contract,  that 
he  should  have  the  right  to  tender  the  money 
during  the  month  of  July;  if  you  are  satisfied 
from  the  weight  of  the  evidence  that  this  was 
true,  then  he  might  recover  upon  the  evidence 
of  the  defendant." 

Verdict  and  judgment  for  defendants.  Plain- 
tiff took  this  writ,  assigning  for  error,  inter  alia, 
the  action  of  the  Court  in  affirming  defendants' 
third  point,  and  the  portion  of  the  charge  above 
dted. 

F,  B.  Guthrie  (with  him  Julius  Bytes),  for 
plaintiff  in  error. 

In  case  of  a  parol  contract,  any  subsequent 


parol  agreement  between  the  parties  extending 
the  time  of  performance  is  valid  and  binding. 
The  mutual  promises  of  the  parties  to  deliver  and 
accept  and  pay  are  ample  consideration  for  the 
new  contract. 

Watkins  v.  Hodges,  6  Har.  &  Johns,  38. 

Wilgus  V,  Whiiehead,  8  Norris,  131. 

Robinson  v,  Batchelder,  4  N.  H.  40. 

Keating  v.  Price,  i  Johns's  Cas.  22. 

McComb  V.  McKennan,  2  W.  &  S.  216. 

Carrier  v,  Dil worth,  9  Smith,  406. 

Chitty  on  Contracts  (10  Am.  Ed.),  115. 

I  Greenleaf  on  Evidence,  {  304. 
The  Court  will  stretch  every  intendment  be- 
fore enforcing  a  forfeiture. 

Helme  v.  Philadelphia  L.  I.  Co.,  ii  Smith,  107. 
C  ffeydricky  for  defendants  in  error. 
It  was  clear  in  this  case  that  there  had  been 
an  actual  breach  of  the  original  contract  before 
the  new  contract  was  formed.  Such  new  con- 
tract must,  therefore,  in  order  to  stand,  be  based 
on  some  new  and  valuable  consideration. 

Wilgus  v.  Whitehead,  8  Norris,  131. 

Goss  V.  Lord  Nugent,  5  fi.  &  A.  58. 

Chitty  on  Contracts,  154. 

The  Court.  Nov.  8,  1880.  Van  Vleck  con- 
tracted to  sell  to  McNish  five  thousand  barrels  of 
oil  at  $2,$!}^  per  barrel,  to  be  delivered  at  sel- 
ler's option,  at  any  time  from  April  20  to  De- 
cember 31,  1877,  to  be  paid  for  as  delivered. 
McNish  testifies  that  on  the  last  day  of  June,  at 
Titusville,  Bitter,  acting  for  the  seller,  tendered 
the  oil  to  the  buyer,  who  answered  that  he  was 
not  in  condition  to  take  the  oil  and  pay  for  it, 
but  could  if  he  had  a  little  time ;  whereupon  the 
agent  referred  him  to  his  principal.  On  the 
same  day  he  went  to  Oil  City  and  there  met  the 
principal.  Van  Vleck,  and  what  passed  he  states 
thus:  "I  told  him  that,  owing  to  the  failure  of 
the  bank,  my  funds  were  all  locked  up  in  the 
bank ;  that  I  needed  a  little  time  to  make  different 
arrangements,  which,  if  he  would  grant,  I  would 
take  the  oil.  He  asked  me  how  long  I  wanted. 
I  told  him  I  could  arrange  for  thirty  days.  He 
replied,  if  I  would  take  the  oil  up,  he  would 
give  me  the  month  of  July  to  take  it  in.  I  told 
him  I  would  arrange  to  take  the  oil  in  the  month 
of  July,  and  that  was  agreed  upon,  and  we  sepa- 
rated." He  also  said  the  tender  was  not  with- 
drawn. For  the  purpose  of  the  present  inquiry, 
this  statement  must  be  taken  as  true.  It  may 
have  been  exceedingly  generous,  or  very  foolish 
in  Van  Vleck  to  ch^mge  the  contract  into  a  buy- 
er's option  for  one  month,  and  the  jury  might 
not  have  believed  a  word  of  it ;  but  if  they  did 
believe  it,  they  were  instructed  that,  unless  the 
tender  was  withdrawn,  the  plaintiff  could  not 
recover,  **  without  a  new  and  sufi&cient  consider- 
ation, of  which  there  is  no  evidence."  Whether 
this  instruction  was  correct  is  the  sole  question 
here. 
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An  accepted  rule,  applicable  to  such  contracts 
as  these  parties  originally  made,  was  stated  in 
Goss  V,  Lord  Nugent  (5  B.  &  Ad.  58),  as  follows: 
''After  the  agreement  has  been  reduced  into 
writing,  it  is  competent  to  the  parties,  at  any 
time  before  the  breach  of  it,  by  a  new  contract 
not  in  writing,  either  to  waive,  dissolve,  or  amend 
the  former  agreement,  or  in  any  manner  to  add 
to,  or  substract  from,  or  vary,  or  qualify  the  terms 
of  it,  and  thus  to  make  a  new  contract ;  which 
is  to  be  proved,  partly  by  the  written  agreement, 
and  partly  by  the  subsequent  terms  engrafted 
upon  what  will  be  thus  left  of  the  written  agree- 
ment.'* It  is  manifest  from  the  charge,  that  the 
learned  Judge,  recognizing  the  rule,  held,  that 
if  the  new  contract  was  made  at  the  time  the  oil 
was  tendered,  it  was  after  the  breach  of  the 
former. 

If,  at  the  moment  for  performance  of  a  con- 
tract by  one  party,  both  agree  to  a  postponement, 
is  the  contract  broken  ?  A.  sells  B.  a  horse  for 
a  stipulated  price ;  the  horse  to  be  delivered  and 
money  paid  on  a  certain  day.  At  the  appointed 
time  A.  tenders  the  horse,  B.  says  I  am  not  ready, 
but  if  you  will  wait  till  to-morrow  I  will  take  the 
horse  and  pay  you ;  to  which  A.  agrees.  The 
new  contract  is  as  valid  as  the  old.  The  mutual 
promises,  the  one  to  deliver,  and  the  other  to 
accept  and  pay,  were  ample  consideration  to  sus- 
tain the  new  contract.  (Carrier  v.  Dilworth,  9  P. 
F.  S.  406.)  Can  it  be  that  in  such  case  the  old 
was  broken,  and  A.  could  recover  damages  for 
the  breach  ?  If  his  right  of  action  accrued  at  all, 
it  was  at  the  instant  he  agreed  to  a  change  of  time 
for  delivery  and  payment,  instead  of  demanding 
strict  performance.  The  parties  carried  the  yet 
unbroken  contract  into  a  new  one,  and  neither 
has  a  just  claim  for  damages. 

On  the  day  the  oil  was  tendered,  the  parties 
mutually  agreed  that  the  buyer. might  take  it  at 
any  time  in  the  month  of  July.  Had  Van  Vleck 
refused  to  extend  the  time,  it  was  not  then  too 
late  for  McNish  to  perform  his  agreement.  True, 
he  said,  he  was  not  in  condition  to  do  so  and 
asked  time;  but  had  his  request  been  denied, 
possibly  he  would  have  succeeded  in  perform- 
ance. The  oil  was  due,  not  past  due.  Negotia- 
tions began  immediately  on  its  becoming  due, 
and  ended  in  an  agreement  for  extension  of  time 
before  it  had  become  overdue.  Nothing  in  this 
agreement  involved  a  withdrawal  of  the  tender, 
the  seller  was  to  keep  the  oil  ready  for  the  time 
named,  at  the  buyer's  option,  not  his  own. 
Every  reason  which  would  enforce  this  contract, 
had  it  been  made  before  the  day  of  the  tender, 
applies  now ;  for,  made  at  the  time  the  oil  could 
have  been  taken,  the  party  would  be  liable  to  be 
thrown  off  his  guard,  or  to  be  defrauded,  if  the 
other  could  treat  it  as  invalid,  the  same  as  if 
made  before  the  day.     But  after  breach  of  a  con- 1 


tract,  and  right  of  action  accrued  therefor,  the 
case  may  be  governed  by  other  principles. 

Having  reference  to  the  facts  as  alleged  by 
plaintiff,  and  which  the  jury  would  have  found 
had  they  believed  him,  we  are  of  opinion  that  it 
was  error  to  affirm  the  defendant's  third  point; 
and  in  so  far  as  this  error  pervades  the  matter  of 
the  other  assignments,  there  was  error. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Trunkev,  J. 


May,  '80,  200.  May  28,  1880. 

Parker  v.  Sulouff. 

Usury — Interest —  Mortgage — Right  of  mort- 
gagor who  conveys  property  subject  to  mortgage^ 
to  set  off  usurious  interest  paid  by  him  to  mort- 
gagee on  other  mortgages,  given  to  secure  the 
same  debt,  on  a  sci,fa,  against  the  land  held  by 
assignee, 

W.  conveyed  seven  distinct  tracts  of  land  to  D.  S., 
and  received  from  him  four  mortgages,  accompanied  by 
bonds  to  secure  the  payment  of  part  of  the  purchase- 
money.  The  interest  reserved  on  the  mortgage  was  at 
the  rate  of  eight  per  cent.  D.  S.  conveyed  one  of  the 
tracts  to  K.  S.,  "subject  to  the  payment  of  the  lien"  of 
one  of  the  mortgages,  and  in  consideration,  inter  alia^  of 
the  payment  of  said  mortgage  by  K.  S.  to  W.  In  a  scire 
facias  issued  on  this  mortgage  against  D.  S.  and  K.  S., 
as  terre-tenant,  all  the  other  mortgages  having  been  paid, 
defendants  offered  to  set-off  the  usurious  interest  paid  on 
the  other  mortgages: 

Heldy  that  such  set-off  was  competent  and  proper. 
As  D.  S.  was  an  interested  party,  being  liable  on  the 
bond  accompanying  the  mortgage  for  the  difference  be- 
tween the  amount  realized  from  the  property  and  the  face 
of  the  bond,  he  was  entitled  to  set  off  the  usurious  interest 
paid  by  him  on  the  other  mortgages,  so  as  to  reduce  his 
liability  on  the  bond. 

Error  to  the  Common  Pleas  of  Juniata  County. 

Scire  facias  sur  mortgage,  by  Ezra  D.  Parker, 
executor  of  John  Wright,  deceased,  against  Da- 
vid P.  Sulouff,  with  notice  to  Jacob  Sulouff, 
Keziah  Sulouff,  and  Turner  Sulouff,  terre-tenants. 
Plea,  payment. 

The  following  facts  appeared  on  the  trial 
before  Junkin,  P.  J.:  On  August  26,  1869, 
John  Wright,  the  plaintiff's  testator,  conveyed  to 
David  P.  Sulouff  seven  tracts  of  land,  and  to  se- 
cure the  payment  of  part  of  the  purchase- money, 
received  from  said  D.  P.  Sulouff  four  mortgages, 
accompanied  by  bonds,  upon  four  distinct  tracts  of 
the  land  conveyed.  One  of  these  was  the  mort- 
gage in  suit;  it  was  payable  on  April  i,  1873, 
and  was  for  $3175.30,  covering  some  332  acres 
of  land.  The  interest  upon  dl  the  mortgages 
was  at  the  rate  of  eight  per  cent,  per  annum. 

On  the  25th  of  January,  1872,  David  P.  Su- 
louff and  wife  conveyed  by  deed  the  land  upon 
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which  the  mortgage  in  question  was  a  lien,  to 
Ktziah  Sulouff,  the  deed  reciting  that  it  was 
granted  **  in  consideration  of  the  sum  of  $1000, 
and  the  payment  of  the  mortgage  to  John  Wright 
by  David  P.  Sulouff,"  and  further  stating  in  the 
habendum  that  the  purchaser  was  to  hold  the 
same  "subject  to  the  payment  of  the  lien  of 
mortgage  of  John  Wright  to  David  P.  Sulouff.'* 

The  defendant  made  the  following  offer  of 
evidence:  "That  in  1869,  D.  P.  Sulouff,  the 
defendant,  was  indebted  to  John  Wright,  the 
plaintiffs  testator,  in  the  sum  of  112,441.41,  or 
thereabouts,  and  that  to  secure  the  payment 
thereof  he  took  from  the  defendant  four  several 
mortgages  on  as  many  separate  tracts  of  land, 
payable  in  different  sums  and  at  different  times, 
to  wit,  on  the  ist  day  of  April,  1870,  and  annually 
thereafter  till  ist  April,  1875,  inclusive;  that 
interest  on  the  several  payments,  as  aforesaid, 
was  computed  from  the  date  of  the  mortgage  till 
the  maturity  of  each  payment,  at  the  rate  of 
eight  per  cent,  per  annum;  that  three  of  the 
mortgages  had  been  paid  and  satisfied,  including 
more  than  $1000  of  usurious  interest.  This  de- 
fendant will  offer  to  prove  by  agreements  in 
writing  between  the  parties,  and  other  proper 
writings,  and  for  the  purpose  of  claiming  such 
excessive  interest  as  a  credit  on  mortgage  in  suit ; 
and  further,  to  show  that  the  said  four  mortgages 
were  given  for  parts  of  one  and  the  same  debt, 
and  that  they  constituted  one  transaction." 

Objected  to;  objections  overruled,  and  evi- 
dence admitted. 

The  Court,  inter  aiia,  charged  the  jury :  "The 
next  question  is,  can  David  P.  Suloiiff  resist  the 
payment  of  the  mortgage  on  the  grounds  of 
usury,  after  having  conveyed  the  property  bound 
by  it  to  Keziah  Sulouff,  the  terre-tenant  ?  The 
case  of  the  Miners'  Trust  Co.  v,  Roseberry)  31 
Sm.  309)  is  relied  on  as  teaching  that  a  purcliaser 
who  has  assumed  the  payment  of  the  lien  as  part 
of  his  purchase-money,  into  which  usurious  inte- 
rest has  entered,  cannot  set  up  that  as  a  defence 
to  its  payment.  This  is  clear  enough  when  the 
original  debtor,  as  in  the  case  cited,  openly  ap- 
pears and  expresses  his  wish  that  the  defendant 
be  paid,  notwithstanding  the  usury.  But  it  is  too 
clear  for  argument^  that  when  the  original  debtor 
is  made  a  party  defendant,  though  doing  so  was 
unavoidable,  and  even  though  the  proceeding  is 
in  ran,  as  in  this  case,  and  although  no  personal 
liability  may  spring  out  of  a  judgment  against 
him,  he  is  entitled  to  set  up  all  the  defences  (not 
having  estopped  himself)  which  would  have  been 
available  haid  he  continued  the  owner  of  the  land 
bound  by  the  original  obligation.  This  proposi- 
tion is  so  manifest  that  the  mere  statement  of  the 
principle  becomes  the  axiom  of  sufficient  proof. 

Can  David  P.  Sulouff  recoup  the  interest 

paid  by  him  on  the  satisfied  mortgages  ?  .  .  .  We 


think  there  was  but  one  original  debt,  .  .  .  and 
that  the  separation  of  the  whole  into  fragments, 
to  adapt  the  cliarge  to  the  ability  of  the  four  par- 
cels of  land  to  pay  the  whole,  had  not  the  effect 
of  rendering  each  payment  an  independent,  in- 
dividual liability,  so  as  to  prevent  the  recoupment 
of  excessive  interest  paid  upon  them,  available 
in  a  sci.  fa.  issued  on  the  fourth.  This  view  of 
the  case  allows  David  P.  Sulouff  a  credit  on  the 
mortgage  sued  upon,  for  all  excessive  interest 
paid  by  him  on  the  other  three  satisfied  mort- 
gages." 

Verdict  for  plaintiff  for  the  amount  of  the  prin- 
cipal of  the  mortgage,  and  legal  interest  thereon, 
less  the  whole  amount  proved  by  the  defendant 
to  have  been  paid  as  usurious  interest,  with  in- 
terest thereon,  viz.,  $800.  Judgment  accord- 
ingly. Plaintiff  took  this  writ,  assigning  for  error 
the  action  of  the  Court  in  admitting  the  above 
evidence,  and  the  portion  of  the  charge  above 
cited. 

Louis  E.  Atkinson,  for  plaintiff  in  error. 
This  was  a  proceeding  in  rem,  and  David  P. 
Sulouff  had  no  interest  in  the  thing  proceeded 
against ;  payments  made  by  him  on  other  mort- 
gages on  other  lands  should  not  have  been  ad- 
mitted in  evidence  against  the  claims  of  the 
plaintiff.  Nor  was  he  in  any  condition  to  resist 
this  claim.  It  is  true  he  was  a  party  to  the 
record,  but  this  was  unavoidable,  and  he  was 
merely  a  nominal  party.  He  could  not  be  af- 
fected personally  by  the  judgment,  nor  was  his 
liability  on  his  mortgage  bond  influenced  by  the 
result. 

Wilson  V.  McCullough,  7  Harris,  83. 

Stevens  v,  N.  P.  Coal  Co.,  11  Casey,  265. 

Perkins  v.  Johnson,  7  Harris,  512. 

Hoffman  v.  Lee,  3  Watis,  354. 

The  consideration  of  the  deed  from  David  P. 
to  Keziah  Sulouff  having  been  in  part  the  pay- 
ment of  the  mortgage  in  favor  of  John  Wright, 
and  the  conveyance  having  been  made  **  under 
and  subject  to  the  payment  of  the  mortgage,"  the 
fact  that  ih%  mortgage  was  a  part  of  the  con- 
sideration, and  the  land  made  subject  to  the 
payment,  is  in  law  an  undertaking  on  the  part  of 
the  grantee  to  pay  this  mortgage.  From  the 
time  she  accepted  the  land  under  the  conveyance 
she  was  the  debtor  of  John  Wright ;  this  mort- 
gage which  she  assumed  to  pay  was  **  segregated" 
from  its  fellows,  and  as  between  her  and  David 
P.  Sulouff,  and  John  Wright  as  mortgagee,  the 
liability  to  pay  the  mortgage  rested  upon  her  ex- 
clusively, and  David  P.  Sulouff  was  discharged 
therefrom. 

HofTs  Appeal,  12  Harris,  203. 

Lennig*s  Estate,  2  Sm.  139. 

Merriman  v.  Moore,  7  Weekly  Notes,  426. 

Townsend  v.  Long,  27  Sm.  143. 

Justice  V,  Tallman,  5  Weekly  Notes,  90. 

If  these  mortgages  were  not  segregated  debts 
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when  executed,  the  mortgage  sued  on,  as  between 
all  the  parties  interested  thereon,  became  sepa- 
rated and  distinct  from  the  rest  when  Keziah 
Sulouff  became  the  owner  of  the  encumbered 
land  upon  all  the  terms  named  in  the  deed. 

**  The  rule  that  the  vicious  element  in  a  usu- 
rious contract  survives  in  all  its  transmutations,  is 
confined  to  cases  in  which  the  obligor  or  pro- 
misor remains  the  same.*' 

Bank  v.  Hottenstein,  7  Weekly  Notes,  320. 

Mrs.  Sulouff  is  not  the  original  promisor,  and 
it  does  not  lie  in  her  mouth  to  allege  previous 
usurious  transactions  between  the  original  debtor 
and  his  creditor. 

Bank  v.  Roseberry,  31  Sm.  309. 

E.  S.  Doty,  Jr,  {E,  S,  Doty  with  him),  for 
defendant  in  error. 

We  submit  that  none  of  the  cases  cited  by  the 
plaintiff  in  error  are  inconsistent  with  the  doc- 
trine that  where  there  is  a  mortgage  bond,  or  a 
personal  covenant  in  the  mortgage  for  the  pay- 
ment of  the  amount  thereof,  the  mortgagor,  after 
he  has  parted  with  the  mortgaged  premises,  is 
something  more  than  a  nominal  ijarty  in  a  suit 
upon  the  mortgage,  and  that,  as  a  defendant 
therein,  he  may  make  any  defence  that  is  avail- 
able in  law  or  equity. 

It  was  not  essential  that  Keziah  Sulouff,  grantee 
of  the  mortgagor,  should  have  been  a  party  to 
the  suit  upon  the  mortgage.  The  Act  of  1 705 
does  not  require  that  the  terre-tenant  or  pur- 
chasers under  the  mortgage,  should  be  made 
parties  to  the  sci.  fa.  on  the  mortgage. 

Mather  v.  Clark,  i  Watts,  491. 

Mevey's  Appeal,  4  Barr,  80. 
But  it  was  essential  that  David  P.  Sulouff,  the 
mortgagor,  should  be  a  party.  He  was  more 
than  a  nominal  party.  In  a  suit  on  a  bond  which 
accompanies  the  mortgage,  the  verdict  in  the 
sci.  fa.  would  be  conclusive  of  the  amount  due. 

Roberts  v.  Williams,  5  Wharton,  186. 
Keziah  Sulouff,  by  the  acceptance  of  the  deed, 
did  not  become  the  debtor  of  John  Wright.  The 
words  in  a  conveyance  **  under  and  subject  to 
a  mortgage,"  do  not  import  an  assumption  by 
the  purchaser  of  the  debt,  unless  there  exist  spe 
cial  circumstances  to  raise  a  covenant  to  that 
effect. 

Moore*s  Appeal,  6  Weekly  Notes,  474,  s.  c. ; 
7  Norris,  450. 

Thomas  v,  Wiltbank,  6  Weekly  Notes,  477. 

Merriman  v,  Moore,  7  Weekly  Notes,  426. 

It  was  not  claimed  on  the  trial,  that  Keziah 
Sulouff  had  assumed  any  personal  obligation  to 
pay  the  mortgage  debt.  The  plaintiff  relied  on 
the  effect  of  the  words  in  the  conveyance. 

Wright's  executor  cannot  retain  the  illegal  in- 
terest, but  holds  it  for  the  use  of  the  debtor.     If 
he  chooses  to  **  donate"  it,  or  allow  it  to  be  used 
as  a  set-off  by  his  grantee,  he  wrongs  no  one. 
Heath  v.  Page,  13  Sm.  121. 


The  mortgage  sued  on  did  not  become  "sepa- 
rated and  distinct  from  the  rest,"  when  Keziah 
Sulouff  accepted  the  conveyance.  **The  cases 
collected  in  Campbell  v.  Sloan  (12  Sm.  481) 
unite  in  deciding,  with  unmistakable  emphasis, 
that  the  taint  of  usury  cannot  be  eradicated  by 
the  substitution  of  one  security,  or  one  set  of 
securities,  for  another,  so  long  as  the  original 
debt  survives." 

Miller  v.  Irwin,  4  Norris,  378. 

Lucas  V,  Bank,  28  Sm.  228. 

Thomas  v.  Shoemaker,  6  W.  &  S.  179. 

June  7,  1880.  The  Court.  This  was  an 
action  of  scire  facias  on  a  mortgage  brought  by 
the  executor  of  the  mortgagee  against  the  mort- 
gagor with  notice  to  terre  tenants.  The  defence 
was  payment.  A  considerable  amount  of  the 
payments  given  in  evidence  consisted  of  moneys 
paid  in  excess  of  legal  interest  due  by  the  mort- 
gagor, and  claimed  to  be  money  of  the  mort- 
gagor in  the  hands  of  the  mortgagee  and  there- 
fore to  be  deducted  from  the  amount  due  upon 
the  mortgage  in  suit.  In  point  of  fact  the 
present  mortgage  was  one  of  four  originally 
given  to  secure  payment  of  a  debt  of  ji  2. 441. 43. 
Each  mortgage  was  upon  a  different  tract  but  the 
debt  was  a  single  indebtedness  arising  out  of 
various  transactions,  and  the  amount  fixed  by  an 
undisputed  settlement  between  the  parties.  The 
plaintiffs  testator  executed  a  deed  to  the  de- 
fendant, David  P.  Sulouff,  on  August  26,  1869, 
for  seven  tracts  of  land,  the  whole  consideration 
being  ^13,441.43,  of  which  jiooo  was  paid 
about  the  time  of  the  conveyance.  On  the 
same  day  the  grantee,  Sulouff  executed  four 
mortgages  to  the  grantor  Wright,  upon  four  of 
the  tracts  for  the  payment  of  different  sums  at 
different  times,  but  aggregating  the  sum  of 
112,441.43.  The  mortgage  in  suit  was  one  of 
these  four  and  was  for  1^3175.30,  payable  on 
April  I,  1873,  and  covered  a  farm  containing 
332  acres.  On  this  mortgage  usurious  interest 
was  paid,  the  amount  of  which  is  undisputed, 
and  being  deducted,  leaves  a  balance  due  Feb. 
23,  1878,  of  I2139.64.  This  sum,  together  with 
interest  to  the  date  of  the  verdict,  was  claimed 
as  the  amount  due  the  plaintiff.  But  the  Court 
permitted  other  payments  of  excessive  interest 
upon  the  other  mortgages  to  be  deducted  from 
the  amount  due  upon  the  mortgage  in  suit, 
leaving  a  balance  due  of  28oo,  and  for  this 
amount  a  verdict  was  entered  by  the  direction 
of  the  Court.  The  question  is  upon  the  correct- 
ness of  the  action  of  the  Court  in  allowing  credit 
for  the  usurious  interest  paid  upon  the  other 
mortgages.  It  would  hardly  be  pretended  that 
there  was  any  error  in  the  ruling  of  the  Court 
below  if  the  parties  had  remained  the  same 
throughout,  and  the  payments  had  all  been  made 
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directly  by  the  original  mortgagor  to  the  mort- 
gagee. But  the  plaintiff  claims,  and  it  was  the 
fact,  that  the  parties  did  not  remain  the  same 
and  that  the  payments  were  not  all  made  by  the 
raortgagor.  On  January  25,  1872,  D.  P.  Sulouff 
and  wife  conveyed  the  land  bound  by  the  mort- 
gage in  suit  to  Keziah  Sulouff  in  consideration  of 
$1000,  **and  the  payment  of  the  mortgage  to 
John  Wright  by  David  P.  Sulouff."  In  the 
habendum  clause  of  the  deed  y^^s  the  provision 
that  the  property  was  to  be  held  **  subject  to  the 
payment  of  the  lien  of  mortgage  of  John  Wright 
by  said  David  P.  Sulouff." 

It  is  claimed  that  after  this  conveyance  Keziah 
Sulouff  became  the  debtor  for  the  mortgage  of 
Wright;  that  she  was  bound  to  pay  the  whole  of 
it,  and  that  no  credit  could  be  allowed  for  the 
usurious  interest  paid  on  the  other  mortgages  by 
D.  P.  Sulouff.  It  is  argued  that  D.  P.  Sulouff 
was  free  from  all  liabiHty  in  relation  to  the  mort- 
gage, and  could  have  no  possible  interest  in  an 
action  brought  against  the  land;  and,  further, 
that  the  sci.  fa.  on  the  mortgage  was  a  proceed- 
ing in  rem  against  the  land  alone.  We  cannot 
agree  to  the  conclusions  drawn  from  these  pre- 
mises. D.  P.  Sulouff,  the  original  mortgagor,  is 
one  of  the  defendants  in  the  suit.  He  gave  a 
bond,  the  payment  of  which  was  secured  by  this 
mortgage,  and  of  course  he  is  personally  liable 
on  the  bond  for  the  whole  amount  mentioned 
therein.  If  any  deficiency  should  arise  after  the 
land  is  sold  under  the  sci.  fa.  he  would  be 
obliged  to  make  it  good.  He  is  therefore 
directly  interested,  first,  as  an  actual  defendant 
on  the  record,  and,  secondly,  as  being  person- 
ally liable  for  the  same  debt,  and  bound  to 
respond  for  any  deficiency  resulting  from  the 
sale  of  the  land.  It  would  be  very  strange  if  he 
could  not  be  permitted  to  reduce  the  amount  of 
his  liability  in  an  action  against  himself  on  the 
mortgage  given  to  secure  the  payment  of  the 
bond  upon  which  his  personal  liability  remained. 
Moreover,  although  it  may  be  very  true  that,  as 
between  D.  P.  Sulouff  and  Keziah  Sulouff,  she 
was  bound  to  pay  the  mortgage,  that  obligation 
on  her  part  could  not  relieve  him  from  his  per- 
sonal liability  to  Wright,  the  mortgagee.  Again, 
it  must  be  observed  that  Keziah  Sulouff  did  not 
agree  to  pay  any  particular  sum  as  representing 
the  amount  due  upon  the  mortgage.  It  is  not 
stated  in  the  deed  that  she  is  to  pay  a  specific 
money  consideration,  the  aggregate  of  the  mort- 
gage and  the  $1000  to  be  paid  to  D.  P.  Sulouff. 
She  is  to  pay  him  that  J 1000,  and  she  is  to  pay 
also  '*the  lien  of  the  mortgage,"  which  means  the 
amount  due  on  the  mortgage.  What  that  amount 
is  most  be  ascertained  outside  of  the  deed.  As  that 
sum  was  the  amount  legally  due  by  D.  P.  Sulouff 
to  John  Wright,  the  state  of  the  indebtedness  be- 
tween them  becomes  not  merely  a  legitimate  but 


a  necessary  subject  of  inquiry.  It  is  too  plain 
for  argument  that,  as  between  them,  the  pay- 
ments of  usurious  interest  upon  the  other  bonds 
and  mortgages,  the  whole  representing  one  origi- 
nal debt,  may  be  deducted  from  the  amount  of 
the  mortgage  in  suit.  It  follows  that  the  Court 
below  was  right  in  permitting  the  deduction  of 
the  amounts  of  excessive  interest  paid  upon  the 
other  bond  given  by  the  defendant  D.  P.  Sulouff 
to  Wright,  and  therefore  the  judgment  is  af- 
firmed. 
Opinion  by  Green,  J. 


Jan.  '81,  265.  Jan.  10,  1881. 

AUegaert  v.  Smart. 

Landlord  and  tenant — Partial  failure  to  deliver 
possession  of  leased  premises — Set-off — Dam- 
ages— Measure  of  damages  for  failure  to  de- 
liver possession  by  lessor,  in  absence  of  mala 
fides — Speculative  damages  cannot  be  recovered. 

Where  a  lessee^  has  entered  into  possession  of  a  part  of 
the  leased  premises,  but  the  lessor  has,  without  mala  fides 
on  hU  part,  failed  to  deliver  up  p>ossession  of  another  part 
thereof,  the  lessee  cannot  set  up  such  failure  as  a  defence 
to  an  action  for  the  use  and  occupation  of  that  ponion  of 
which  he  has  had  possession. 

In  such  case  the  lessee  may  lawfully  defalk  the  damages 
he  has  sustained  by  reason  of  his  failure  to  obtain  posses- 
sion of  the  whole  of  the  premises  demised,  but  such  dam- 
ages can  only  consist  of  the  money  actually  paid  by  him 
on  the  faith  of  his  contract,  and  if  no  such  money  has  been 
paid,  his  damages  are  but  nominal. 

S.  leased  to  A.  three  adjoining  properties  to  be  occu- 
pied as  stores.  A  former  tenant  of  one  of  the  properties 
refused  to  surrender  possession  until  eighteen  months  after 
the  commencement  of  A.*s  lease,  when  she  was  ejected  by 
legal  proceedings  instituted  by  S.  A.  had  in  the  mean- 
time entered  into  possession  of  the  other  properties,  and 
eventually  of  this  also.  In  an  action  of  debt  by  S.  against 
A.  for  the  use  and  occupation  of  the  premises  of  which  he 
had  obtained  immediate  possession  t 

Held^  That  A.  having  elected  to  enter  into  possession  of 
part  of  the  premises,  was  liable  for  the  fair  rental  value 
thereof,  notwithstanding  the  lessor's  failure  to  deliver  pos- 
session of  the  other  part. 

Held^  that  the  damages  sustained  by  the  lessee,  and 
which  it  was  competent  for  him  to  set  oflf  against  the  lessor, 
were  merely  nominal,  and  that  evidence  as  to  the  lessee's 
loss,  resulting  from  disarrangement  of  his  business,  was  in- 
admissible as  set-off*. 

Held^  further^  that  evidence  of  loose  conversations  by 
S.  with  his  former  tenant  to  the  effect  that  she  might 
remain  in  possession,  and  that  A.  should  not  have  the 
premises  in  question,  fell  far  short  of  an  offer  to  prove 
fraud,  or  mala  fidts^  on  the  part  of  the  lessor,  and  was 
properly  rejected. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Debt  for  use  and  occupation,  brought  by  John 
Smart  against  Peter  AUegaert.  Pleas,  **NiI 
debet,  payment  with  leave,  set-off,  etc." 
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The  facts  of  this  case,  as  they  appeared  upon 
the  trial,  together  with  the  opinion  of  Thayer, 
P.  J.,  discharging  a  rule  for  a  new  trial,  taken 
on  behalf  of  the  defendant,  are  fully  reported  in 
8  Weekly  Notes,  217. 

On  the  trial,  plaintiff  asked  one  Fox,  a  wit- 
ness, what  was  the  yearly  value  of  premises  No. 
204  North  Eighth  Street,  and  of  each  of  the  other 
premises  leased  to  defendant,  and  what  defend- 
ant had  agreed  to  pay  as  rent  for  each  of  the 
same.  To  both  of  these  questions  witness  re- 
plied, ^1500.  Defendant  objected  to  these  ques- 
tions.    Objections  overruled,  evidence  admitted. 

Defendant  offered  to  prove  **  That  in  August, 
1875,  Smart,  the  plaintiff,  in  conversation  with 
Mrs.  Buckly  (the  witness),  told  her  she  could 
remain  in  the  premises  (No.  204),  that  Mr.  Alle- 
gaert  could  not  have  the  store,  and  that  she  re- 
mained there."  Plaintiff  objected;  objection 
sustained. 

Defendant  also  offered  "  to  prove  that  in  con- 
sequence of  not  getting  possession  of  the  store 
No.  204,  defendant  was  obliged  to  store  the 
goods  bought  for  that  store,  and  that  they  fell  in 
price  and  were  damaged  by  storing,  and  to  show 
the  loss  sustained  thereby."  Plaintiff  objected; 
objection  sustained. 

The  Court  charged  the  jury,  inter  alia,  as  fol- 
lows: "The  defendant  has  not  given  any  evi- 
dence to  show  that  he  has  sustained  any  damage, 
which  the  law  would  take  cognizance  of;  remote 
or  speculative  damage  cannot  be  allowed,  and 
your  verdict,  therefore,  should  be  for  the  plain- 
tiff for  the  fair  rental  value  of  the  stores  and 
dwellings  actually  used  and  occupied  by  the  de- 
fendant." 

Verdict  and  judgment  for  the  plaintiff  accord- 
ingly. 

Defendant  took  this  writ,  assigning  for  error, 
inter  alia,  the  admitting  of  plaintiffs  evidence 
above  referred  to,  the  ruling  out  of  defendant's 
offers  of  evidence  above  cited,  and  that  portion 
of  the  charge  of  the  Court  set  forth  above. 

Theodore  F,  Jenkins,  for  plaintiff  in  error. 

The  defendant  did  charge  mala  fides  on  the 
part  of  the  landlord  in  renting  to  him  after  he 
had  already  agreed  with  Mrs.  Buckly  that  she 
should  remain  in  possession  of  No.  204,  and  **  if 
the  landlord  wrongfully  dispossesses  his  tenant  of 
any  portion  of  the  demised  premises,  the  rent  is 
suspended  for  the  whole." 

Linton  v.  Hart,  I  Casey,  193. 

Reed  v.  Ward,  10  Harris,  144. 

Seabrook  v.  Moyer,  7  Weekly  Notes,  139. 

Mrs.  Buckly's  retention  of  possession  did 
cause  injury  to  the  defendant;  the  question, 
therefore,  was,  who  was  the  wrongdoer,  Mrs. 
Buckly  or  the  plaintiff?  If  Mrs.  Buckly  was, 
then  the  defendant  could  claim  as  a  set-off  only 
the  actual  loss  sustained  by  him,  but  if  Smart 
was  the  wrongdoer,  there  could  be  no  apportion- 


ment of  the  rent,  and  defendant  would  be  enti- 
tled to  a  certificate  for  his  actual  loss,  and  the 
value  of  his  bargain. 

Bitner  v.  Brough,  I  Jones,  127. 
The  lessee  was  put  to  great  expense  in  the 
expectation  of  having  three  stores  to  devote  to 
his  business.  He  bought  goods  accordingly, 
which  he  was  forced  to  store,  and  which  have 
become  spoiled  and  depreciated  in  price.  He 
claimed  a  set-off  in  this  action  for  the  actual  loss 
sustained  by  him  on  this  account,  and  he  is  en- 
titled to  this  as  damages,  even  though  the  plain- 
tiff may  have  acted  bona  fide, 

Bitner  v,  Brough,  supra, 

Benson  v,  Cessna,  12  Smith,  148. 

Meason  v.  Kaine,  17  Smiih,  126. 

Wall  V,  Real  Property  Co.,  L.  R.  9Q.  B.  249. 

Simpson  v.  Railway  Co.,  L.  R.  I  Q.  B.  Div.  274. 

Waiieriion  v.  Railroad  Co.,  24  Smith,  208. 
Wtn.  C.  Hannis  and  George  Junkin,  contra. 
When  a  tenant  enters,  but  is  prevented  from 
obtaining  the  whole  of  the  premises  by  a  person 
holding  a  part  under  a  prior  lease  from  the  land- 
lord, it  has  been  placed  upon  the  same  footing 
as  an  eviction  by  title  paramount,  and  the  land- 
lord has  been  permitted  to  recover  for  use  and 
occupation  on  a  quantum  meruit, 

Christopher  v.  Austin,  I  Kernan,  218. 

Hurl  but  V,  Post,  I  Bosw.  40. 

Etheridge  v,  Osborn,  12  Wend.  529. 

Ludwell  V.  Newman,  6  T.  R.  458. 

Tomlinson  v.  Day,  2  Brod.  &  Bing.  680. 

Camarillo  v.  Fenlon,  49  CaL  207. 

Bennett  v,  Biltle,  4  R.  344. 

Seabrook  v,  Moyer,  7  Norris,  447. 
There  was  nothing  to  show  mala  fides  in  the 
offer  to  prove  that  the  plaintiff  liad  said  something 
to  Mrs.  Buckly  **  in  conversation."  It  could  not 
have  been  authority  to  her  to  remain,  and  in 
point  of  fact  the  suit  against  her  proved  that  fact. 
A  lessor,  who  for  no  wilful  fault  is  unable  to 
deliver  possession,  stands  in  the  same  position  as 
a  vendor  who  has  acted  in  good  faith,  and  yet  is 
unable  to  make  title.  In  such  case  the  vendee 
cannot  recover  for  the  loss  of  his  bargain,  but 
can  only  recover  what  he  has  paid  on  account, 
with  interest  and  expenses ;  and  if  he  has  paid 
nothing,  he  can  only  recover  nominal  damages. 

McClowry  v.  Croghan,  I  Grant's  Cases,  307. 

Bitner  v,  Brough,  i  Jones,  139. 

Dumars  v.  Miller,  10  Casey,  319. 

Hertzog  v.  Hertzog,  10  Casey,  418. 

Bowser  v,  Cessna,  12  Smith,  148. 

Meason  v,  Kaine,  17  Smith,  126. 
Speculative  or  remote  damages,  such  as  the 
plaintiff  sought  for  the  deterioration  of  his  goods 
in  quality  and  value,  are  in  no  case  recoverable. 

Fairman  v,  Fluck,  5  Watts,  516. 

Prescott  V,  OttersUtter,  29  Smith,  462. 

January  24,  1881.  The  Court.  This  judg- 
ment is  affirmed  upon  the  opinion  of  the  learned 
President  of  the  Court,  on  the  motiC>n  for  a  new 
trial. 

Per  Curiam.    Judgment  affirmed. 
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€oittitton  13leai5— Hato. 


C.  P.  of  Lycoming  County.  April  I,  188 1. 

Hays  V.  The  Lycoming  Fire  Insurance 
Company. 

Execution — Attachment  execution — Mutual  in- 
surance companies — Liability  of  members  of, 
to  attachment  execution  for  unpaid  assessments 
on  premium  notes. 

Assumpsit,  by  William  H.  Hays  against  the 
Lycoming  Fire  Insurance  Company,  to  recover 
the  amount  of  a  certificate  given  by  said  com- 
pany to  the  Eighth  Avenue  Railroad  Company 
for  loss  sustained  on  property  destroyed  by  fire, 
which  was  insured  by  the  company  defendant. 
Said  certificate  was  afterwards  transferred  to 
plaintiff. 

The  facts  of  the  case  as  they  appeared  in  the 
opinion  of  the  Court,  were  as  follows : — 

"The  plaintiff  having  obtained  a  judgment 
against  the  company  defendant,  caused  an  exe- 
cution to  be  issued  and  summoned  numerous 
persons  as  garnishees.  To  this  writ  the  defend- 
ant filed  a  plea  and  affidavit  denying  that  the 
defendant  is  liable  to  the  writ  of  execution  at- 
tachment under  its  charter  and  the  facts  and  cir- 
cumstances of  this  case,  etc.  The  plaintiff  joined 
issue  on  the  plea  and  affidavit.  An  agreement 
waiving  trial  by  jury  was  entered  into  and  filed, 
and  thus  the  matters  in  controversy  came  before 
me  for  decision. 

"  The  case  came  on  to  be  heard  on  April  i, 
188 1,  and  was  argued  by  counsel.  At  the  hearing 
it  was  agreed  that  all  the  evidence  submitted  on  a 
motion  to  quash  the  writ,  etc.,  should  be  used  as  if 
taken  for  the  purposes  of  this  issue.  It  was  ad- 
mitted by  counsel  that  the  assets  of  the  company 
defendant,  consisting  almost  entirely  of  premium 
notes,  are  more  than  sufficient  to  pay  its  debts 
due  for  losses  by  fire. 

"There  are  no  disputed  facts  in  the  case.  The 
fiM:ts  necessary  to  an  understanding  of  the  case 
which  I  find  are  as  follows :  The  judgment  of 
the  plaintiff  in  this  case  is  founded  on  a  claim  for 
loss  sustained  on  property  destroyed  by  fire  which 
was  insured  by  the  company  defendant.  The 
property  destroyed  was  owned  and  the  policy 
covering  it  was  held  by  the  Eighth  Avenue  Rail- 
road Company.  After  the  fire  the  loss  was  ad- 
justed and  the  usual  certificate,  payable  at  a  future 
day,  given.  This  certificate  was  transferred  to 
the  plaintiff  and  on  it  his  judgment  is  founded. 

"The  defendant  is  a  mutual  insurance  com- 
pany, having  power  to  issue  policies  for  a  cash 
premium,  as  also  on  premium  notes.    The  loss  for 


which  the  plaintiff  claims  was  covered  by  a  cash 
policy. 

"All  the  garnishees  except  Henry  W.  Watson, 
Esq.,  if  indebted  in  any  sum  to  the  defendant, 
are  only  so  indebted  by  reason  of  being  policy 
holders  and  members  of  the  company,  on  whose 
premium  notes  assessments  to  pay  losses  and  ex- 
penses have  been  levied,  which  remain  unpaid. 

"  Henry  W.  Watson,  Esq.,  is  indebted  to  the 
defendant  in  no  other  way  than  as  its  duly  au- 
thorized collector  appointed  to  collect  these  same 
assessments. 

*  *  One  of  the  assessments  for  which  the  gar- 
nishees are  liable  was  levied  to  pay  a  large  num- 
ber of  losses  which  occurred  at  and  before  a 
certain  date,  and  includes  the  loss  on  which  the 
plaintiffs  judgment  is  founded.'* 

Candor  and  Munson,  for  the  plaintiff. 
Johnson  and  Watson,  for  the  defendant. 

April  7,  1881.  The  Court  (after  stating  the 
facts  ut  supra').  The  only  question  for  solution 
in  this  case  is  whether  or  not  unpaid  assessments 
due  on  the  premium  notes  of  policy  holders  and 
members  of  the  Lycoming  Fire  Insurance  Com- 
pany, are  liable  to  execution  attachment  on  a 
judgment  recovered  on  a  claim  against  the  com- 
pany for  a  loss  by  fire  covered  by  a  cash  policy. 

The  charter  gives  no  preference  to  cash  poli- 
cies in  payment  of  losses,  and  provides  no  dif- 
ferent method  of  paying  them  than  that  prescribed 
for  all  its  policies.  That  the  cash  policies  and 
premium-note  policies  stand  on  the  same  basis  is 
no  longer  an  open  question  in  this  State.  (Hum- 
meirs  Appeal,  28  P.  F.  S.  320 ;  Schimpf  &  Son 
V,  Lehigh  Valley  Mutual  Insurance  Company,  5 
Norris,  373.) 

I  am  of  opinion  that  the  plea  of  the  defendant 
in  this  case  is  good.  First,  because  the  debt 
sought  to  be  attached  is  not  such  a  debt  due  to 
the  defendant  as  is  contemplated  by  the  Act  of 
Assembly  authorizing  the  writ  of  execution  attach- 
ment to  issue. 

The  charter  of  the  Lycoming  Fire  Insurance 
Company  is  a  part  of  every  contract  of  insurance 
it  enters  into.  By  its  charter  this  company  can- 
not levy  and  collect  assessments  from  its  mem- 
bers for  the  purpose  of  increasing  its  cash  balance, 
nor  for  any  other  purpose  than  that  therein  pre- 
scribed, viz.,  to  pay  losses  and  incidental  ex- 
penses. The  company,  as  a  corporation,  cannot 
do  as  they  please  with  the  fruits  of  such  assess- 
ments ;  they  are  mere  trustees  whose  duties  are 
to  ascertain  from  time  to  time  the  amounts  of 
money  to  be  raised,  to  ratably  assess  the  same  on 
its  members,  and  when  collected  to  appropriate 
the  money  to  the  persons  and  purpose  for  which 
it  was  raised.  They  can  only  make  such  assess- 
ments for  certain  purposes,  and  when  collected 
they  cannot  use  the  money  for  any  other  purpose. 
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The  assessments  due  from  these  garnishees  are, 
therefore,  not  due  to  the  defendant  in  its  own 
right,  although  collectible  in  its  name,  but  be- 
long to  those  policy  holders  who  have  suffered 
the  losses  for  which  it  was  laid — as  has  been  said 
by  our  Supreme  Court,  they  have  an  immediate 
vested  interest  in  them.  (Rhinehart  v,  Alleghany 
County  Mutual  Insurance  Company,  i  Barr, 
359;  Coston  v.  Same,  Id.  322.) 

But  another  reason  why  this  writ  will  not  lie  in 
this  case  is,  because  a  remedy  for  the  payment  of 
this  debt  is  provided  by  the  charter  of  the  com- 
pany, and  it  must  be  pursued. 

The  charter  provides  that  debts  of  this  kind 
shall  be  paid  by  assessments  to  be  levied  on  the 
premium  notes  of  those  persons  who  are  mem- 
bers of  the  company  at  the  time  of  the  happen- 
ing of  such  loss : — 

"In  all  cases  where  a  remedy  is  provided  or 
duty  enjoined,  or  anything  directed  to  be  done 
by  any  Act  or  Acts  of  Assembly  of  this  Com- 
monwealth, the  said  Acts  shall  be  strictly  pur- 
sued," etc.  (Act  2ist  March,  1806,  Purdon's 
Digest,  p.  58,  pi.  5.)  That  such  remedy  is  ex- 
clusive is  held  in  Koch  v,  Williamsport  Water 
Company  (15  P.  F.  S.  288),  and  many  other 
cases. 

If  this  company  should  neglect  or  refuse  to 
make  and  collect  assessments  to  meet  its  losses, 
it  could  be  compelled  by  mandamus  to  do  its 
duty  in  this  regard.  If  it  should  attempt  to  use 
such  funds  when  collected  for  any  other  than 
the  purposes  for  which  they  were  raised,  it  could 
be  enjoined  from  so  doing  at  the  suit  of  any  one 
interested.  Thus  we  find  the  remedy  provided 
is  ample ;  and  that  it  is  appropriate  and  should 
be  strictly  pursued  becomes  apparent  when  we 
consider  the  rights  of  all  the  parties  in  the 
premises. 

In  the  People/s  Fire  Insurance  Company  v. 
Hartshome  &  Co.  (9  Norris,  470)  Mr.  Justice 
Sterrett,  in  delivering  the  opinion  of  the 
Court,  says :  **  The  essential  principle  on  which 
mutual  insurance  companies  are  organized,  is 
that  each  member  will  pay  his  proportionate 
share  of  expenses  incurred  and  losses  which 
happen  during  the  period  of  his  membership." 
From  this  it  follows  that  members  of  such  com- 
panies are  not  liable  for  losses  which  occurred 
before  they  became  members,  nor  after  they 
ceased  to  be  such.  They  ought  not  to  be  com- 
pelled by  any  process  of  law  to  pay  any  portion 
of  a  loss  for  which  they  are  not  liable  as  members. 

If  an  execution  attachment  can  be  issued  as  in 
this  case,  members  may  be  compelled  to  pay  for 
losses  which  otherwise  they  ought  not  to  pay.  If 
these  assessments  can  be  appropriated  to  the  pay- 
ment of  the  debt  of  any  one  who  may  attach 
them,  they  may  be  so  reduced  that  they  will  not 
pay  the  debts  for  which  they  were  assessed. 


These  assessments  are  laid  for  a  sufficient  sum  to 
pay  the  debts  for  which  certain  members  are 
liable;  if  they  are  diverted  to  the  payment  of 
other  debts  for  which  those  members  are  not 
liable,  how  is  this  deficiency  to  be  made  up? 
What  authority  of  law  is  there  to  compel  these 
members  to  pay  more  than  their  proportionate 
share,  of  losses  and  expenses  incurred  during 
their  membership  ? 

Unless  the  remedy  provided  by  the  charter  is 
pursued  in  the  payment  of  such  debts  as  the  one 
now  before  us,  some  members  of  the  company 
will  be  compelled  to  pay  claims  they  ought  not 
to  pay,  whilst  others  will  be  released  from  the 
payment  of  such  as  they  should  pay. 

What  I  have  said  as  to  those  garnishees  who 
are  members  of  the  company,  applies  with  equal 
force  to  the  garnishee,  Henry  W.  Watson,  Esq., 
and  besides,  as  to  him  it  may  well  be  said,  that 
the  funds  in  his  hands  are  in  the  hands  of  the 
company.  If  these  assessments  are  not  subject 
to  the  writ  of  execution  attachment  in  this  case 
for  either  of  the  reasons  assigned,  it  is  of  no  im- 
portance that  one  of  them  was  laid  to  cover 
losses  including  the  one  on  which  plaintiffs  judg- 
ment is  founded. 

I  am  of  opinion  that  the  plea  of  the  defendant 
is  sustained  by  the  law  and  the  facts  in  this  case, 
and  it  is  now  ordered  that  judgment  be  entered 
thereon  in  favor  of  the  defendant. 

Opinion  by  Cummin,  P.  J. 


C.  P.  No.  I. 


March  26,  1881. 


O'Malley  v.  O'Malley. 

Equity — Examiner — Practice —  Under  what  cir- 
cumstances the  Court  will  give  an  examiner 
power  to  exclude  testimony. 
Rule  for  an  order  to  suppress  certain  testimony 
taken  before  an  examiner,  and  to  give  him  the 
powers  of  a  master. 

Bill  in  equity  to  declare  a  trust. 
•*  The  matter  was  referred  to  Charles  W.  Beres- 
ford,  Esq.,  as  examiner  to  take  testimony,  and 
while  he  was  so  engaged  the  present  rule  was 
taken. 
Archery  for  rule. 

A  large  amount  of  testimony  utterly  irrelevant 
has  been  taken  and  continues  to  be  offered  before 
the  examiner,  consisting  of  scandalous,  indecent, 
and  criminal  charges  against  the  character  of  de- 
fendant, as  well  as  evidence  tending  to  impugn  his 
veracity,  although  defendant's  testimony  has  not 
yet  been  offered.  A  witness  is  now  before  the  ex- 
aminer whose  testimony,  if  true,  would  consign 
defendant  to  the  penitentiary,  and  yet  has  no 
relevancy  to  the  point  at  issue.  The  usual  prac- 
tice is  no  doubt  to  let  in  all  the  evidence,  and 
then  refer  it  to  a  master,  but  it  is  most  unfair  to 
the  defendant  that  all  this  injurious  evidence 
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should  be  put  on  the  record,  although  he  may 
be  and  is  quite  prepared  to  rebut  it. 

Wollaston^  contra. 

This  application  is  certainly  novel,  and  the 
statements  about  this  testimony  seem  to  me  exag- 
gerated. The  evidence  complained  of  had  an 
incidental  bearing  on  the  case,  and  was  in  fact 
elicited  by  defendant's  cross-examination. 

[Allison,  P.  J.  Do  you  think  you  would  be 
allowed,  before  a  jury,  to  produce  all  this  testi- 
mony affecting  defendant's  personal  character, 
when  the  question  was  as  to  a  declaration  of 
trust?] 

The  Court  made  the  following  order : — 

And  now,  March  26,  1881,  ordered  that  the 
testimony  taken  to  this  date  be  referred  to  Chas. 
W.  Beresford,  Esq.,  as  master,  to  report  to  the 
Court  what  evidence  heretofore  taken  before  him 
is  impertinent  to  the  issue  and  scandalous,  or 
either,  and  if  the  same  should  be  suppressed  or 
expunged  from  the  record,  and  it  is  further 
order^  that  the  said  Chas.  W.  Beresford,  Esq.,  be 
appointed  master  with  his  powers  hereafter,  as  to 
admitting  or  excluding  evidence  or  offers  thereof, 
saving  defendant's  right  to  answer  or  rebut  evi- 
dence admitted  properly. 


C.  P.  No.  4.  March  21,  1881. 

Schultz  V.  Asay. 
Mechanics^  liens — Apportioned  claims — Bili  of 

particulars  to  be  considered  in  determining 

nature    of  claim — Apportioned   claims    only 

allowable  against  buildings  adjoining  each  other 

and  not  separated  by  streets. 

Siwr  motion  for  judgment  non  obstante  veredicto 
on  point  reserved. 

Scire  facias  sur  mechanic's  lien,  by  Schultz, 
trading  as  the  Wilcox  Lumber  Co.,  against  Asay 
tt  al.y  owners,  and  Roberts  et  aL,  contractors. 
William  N.  Whelen  intervened  by  leave  of  the 
Court  and  defended  as  terre-tenant.  The  claim 
was  for  f  201.05,  ^^^  ^^  ^^^^  against  a  certain 
two  and  a  half  story  building  on  the  south  side 
of  Butler  Street  for  lumber  furnished  upon  the 
credit  of  and  used  in  constructing  the  same. 
For  the  amount  of  material  furnished  and  the 
time  when  the  same  was  furnished  the  claim 
referred  to  the  accompanying  bill  of  particulars, 
which  claimant  prayed  might  be  taken  and  con- 
sklered  as  part  of  his  claim. 

Bill  of  Particulars. 

Caspar  E,  Asay 

To  Wilcox  Lumber  Co.,  Dr. 

For  lumber  ordered  by  W.  T.  B.  Roberts  for  houses  on 
uorth  and  south  sides  of  Butler  Street,  west  of  Thirteenth 
Street,  Philadelphia.  [Then  follow  items  charged  from 
Aug.  2, 1878,  to  January  13, 1879,  ageregating  $4825.08.  ] 
**  The  materials  mentioned  in  the  foregoing  bill  of  par- 
ticulars were  furnished  and  delivered  for  and  about  the 
erection  and  construction,  as  well  of  the  building  men- 
tioDed  in  the  annexed  claim  as  of  23  other  buildings  of  the 


same  or  similar  description :  twelve  of  which  are  situated 
on  the  north  side  of  said  Butler  Street  and  the  remaining 
twelve  (of  which  the  one  within  mentioned  is  one)  of  the  24 
are  situated  on  the  south  side  of  said  Butler  Street,  west  of 
Thirteenth,  as  shown  by  a  plan  annexed,  etc.  And  against 
all  of -which  buildings  said  claimant  claims  to  have  a  lien 
for  a  proportionate  part  of  the  said  debt  for  which  claims 
are  filed  in  the  same  Court  to  the  present  term.  The  an- 
nexed claim  is  for  an  equally  apportioned  or  pro  rata  part 
of  the  said  sum  of  ^825.08." 

Upon  the  trial  it  appeared  that  the  lumber  in 
question  was  furnished  for  the  above-mentioned 
twenty-four  houses  under  a  contract  between  the 
claimant  and  the  contractors  dated  August  i, 
1878,  in  which  the  right  of  lien  against  the 
houses  was  reserved.  It  was  proved  that  the 
lumber  was  delivered  to  the  contractors  indis- 
criminately upon  the  credit  of  the  houses,  but  no 
proof  was  given  to  show  what  proportion  or 
amount  of  the  lumber,  was  actually  used  in  the 
erection  of  the  particular  house  sought  to  be 
charged  by  the  claim.  It  was  in  evidence,  how- 
ever, that  the  contractors  in  making  up  their 
orders  for  the  lumber  multiplied  by  the  number 
of  houses  their  estimate  of  the  quantity  of  lum- 
ber required  for  each  one.  The  houses  were  all 
alike  and  were  erected  at  the  same  time.  A  ver- 
dict was  rendered  for  the  plaintiff  subject  to  the 
opinion  of  the  Court  on  the  point  reserved 
whether  the  plaintiff  could  recover  under  the  lien 
as  filed. 

W,  H,  Drayton,  for  the  motion. 

The  rule  is  that  where  the  materials  are  fur- 
nished for  two  or  more  contiguous  houses  the 
claim  may  be  filed  against  all  the  houses  jointly 
or  apportioned  among  them. 

Pennock  v.  Hoover,  5  Rawle,  315. 

A  building  is  construed  to  mean  any  number 
of  houses  in  one  block. 

Chambers  v,  Yarnall,  3  Harris,  265. 

That  is,  provided  they  are  embraced  between 
streets  and  do  not  cross  them.  They  must  be 
built  on  the  same  lot. 

Taylor  v,  Montgomery,  8  Harris,  443. 

The  only  departure  from  this  rule  has  been 
where  the  blocks  were  separated  by  a  private 
alley. 

Fitzpatrick  v,  Allen,  30  Smith,  292. 

In  Millett  v,  Allen  (3  Weekly  Notes,  374), 
the  statement  leaves  it  in  doubt  whether  the 
houses  were  in  one  block,  and  the  Court  imply 
that  if  they  were  not,  the  claim  would  be  bad,  as 
was  ruled  in  French  v.  Kaign  (Ibid.  495). 

The  mechanic's  lien  law,  being  for  the  protec- 
tion of  the  mechanic,  must  be  construed  with  a 
view  thereto.  But  it  cannot  be  extended  by  im- 
plication so  as  to  cover  claims  against  scattered 
houses.  The  claim  according  to  the  evidence 
is  clearly  apportioned.  Parol  evidence  is  of 
course  admissible  to  support  book  entries,  but  the 
claim  when  once  filed  cannot  be  contradicted  by 
parol. 
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Wolf  v.  Batchclder,  6  Smith,  87. 
The  attempt  here  is  substantially  to  amend, 
which  cannot  be  done  after  the  expiration  of  the 
statutory  period  of  six  months. 

Day  V.  Garrett,  4  Weekly  Notes,  368. 

Nason  Co.  v.  Trustees,  Ibid.  369. 

Dearie  v,  Martin,  28  Smith,  55. 
y.  Quincy  Hunsicker,  contra. 
This  is  a  separate,  not  a  joint  or  apportioned 
claim.  The  Act  of  1806  only  allowed  a  single 
claim,  and  the  Act  of  1836  did  not  take  the  right 
to  file  such  claim  away,  but  only  enlarged  the 
remedy.  The  bill  of  particulars  is  only  to  show 
how  the  debt  is  made  up.  The  heading  is  merely 
a  memorandum,  and  the  averment  in  the  claim 
is  for  the  information  of  the  owners.  The  evi- 
dence showing  how  the  lumber  was  furnished 
for  each  of  the  twenty-four  houses  fully  proves 
the  claim.  Section  1 3  of  the  Act  of  1 836  omits  the 
words  **  adjoining,"  as  does  the  Act  of  25  April, 
1850,  extending  the  right  of  apportionment  to 
material  furnished,  but  limiting  the  claim  to  work 
and  materials  under  one  contract.  The  tendency 
is  to  make  the  contract  the  criterion  rather  than 
the  adjoinder  of  the  buildings.  The  strictness 
of  the  law  is  much  relaxed. 

Fitzpatrick  v»  Allen,  30  Smith,  292. 

Davis  t/.  Farr,  I  Harris,  170. 

Harper  v,  Keely,  5  Harris,  234. 

In  Chambers  v,  Yamall  the  question  was  merely 
as  to  the  admissibility  of  certain  book  entries  un- 
accompanied with  any  other  proof  to  specify  the 
buildings.  "  The  offer  of  such  proof,"  it  states, 
"would  have  turned  the  scale."  Millett  v, 
Allen,  supray  rules  this  case,  as  the  record  there 
shows  the  houses  did  not  adjoin. 

April  2,  1 88 1.  The  Court  (afler  stating  the 
facts).  The  question  is  whether,  upon  such  a 
state  of  facts,  the  claim  can  be  maintained  as  a 
valid  and  legal  claim  under  the  Acts  of  Assembly 
and  the  construction  which  they  have  heretofore 
received. 

Upon  the  argument  it  was  contended  by  the 
plaintiff's  counsel  that  this  is  not  an  apportioned 
claim.  It  is  true  that  if  we  look  to  the  formal 
part  of  the  claim  alone,  as  it  was  filed,  rejecting 
altogether  the  bill  of  particulars  which  is  annexed 
and  made  part  of  it,  nothing  is  said  there  about 
an  apportionment.  But  we  are  not  at  all  at 
liberty  to  do  that.  The  bill  of  particulars  is  an 
integral  part  of  the  claim,  and  must  be  read  with 
it.  (Knabb's  Appeal,  10  Barr,  186;  Donahoe 
V.  Scott,  2  Jones,  45  ;  Calhoun  v,  Mahon,  2  Har. 
56 ;  Hill  V,  McDowell,  lb.  1 75  ;  McClintock  v. 
Rush,  13  Smith,  203.) 

Indeed,  it  must  be  apparent  that  if  the  plaintiff 
were  to  stand  upon  the  claim  alone,  rejecting  the 
bill  of  particulars,  it  could  not  be  maintained,  for 
'*  the  amount  of  material?  furnished  and  the  time 
when  they  were  furnished"  no  where  appear  with 


sufficient  certainty,  except  in  the  bill  of  particu- 
lars. It  is  for  that  reason,  doubtless,  that  the 
plaintiff  in  his  claim  prays  that  the  bill  of  par- 
ticulars may  be  taken  and  considered  as  part  of 
his  claim. 

Looking  then  at  the  bill  of  particulars  as  an 
essential  and  integral  part  of  the  claim  filed,  it 
distinctly  appears  that  the  lien  claimed  is  for 
{4825.08,  and  is  against  twenty-four  buildings, 
twelve  of  which  are  in  one  block  and  twelve  in 
another.  ''Against  all  of  which  buildings  said 
claimants  claim  to  have  a  lien  for  a  proportionate 
part  of  the  said  debt."  It  is  therefore  perfectly 
plain  that  this  is  an  apportioned  cldim,  and  not 
only  an  apportioned  claim,  but,  so  far  as  the  bill 
of  particulars  is  concerned,  it  is  a  joint  appor- 
tioned claim,  although  if  we  regard  the  formal 
parts  of  the  claim  apart  from  and  independently 
of  the  bill  of  particulars,  it  is  on  its  face  a  single 
and  unapportioned  claim.  But  we  are  bound  to 
read  the  bill  of  particulars  as  a  part  of  the  claim. 
As  has  been  already  said,  if  the  plaintiff  rejects 
the  bill  of  particulars  his  claim  is  clearly  invalid 
for  uncertainty,  inasmuch  as  it  does  not  comply 
with  the  statutory  requisites  in  setting  out  the 
**  times  and  quantities."  TRussell  v.  Bell,  8  Wr. 
54;  Rehrer  v,  Zeigler,  3  W.  &  S.  258 ;  Lehman 
V,  Thomas,  5  W.  &  S.  262 ;  Witman  v.  Walker, 
9W.  &S.  183.) 

Is  it  competent  then  for  the  plaintiff  to  avoid 
the  difl&culty  which  clearly  appears  in  his  bill  of 
particulars, — that  this  is  an  apportioned  claim 
against  houses  in  different  blocks,  by  saying  that 
the  claim  proper  as  filed  is  only  against  a  single 
building,  and  is  not  apportioned  in  the  claim 
itself?  In  other  words,  if  the  claim  itself  is 
clearly  shown  in  the  bill  of  particulars  to  be  an 
apportioned  claim  against  houses  separated  by  a 
public  street,  and  which,  therefore,  by  no  lati- 
tude of  construction  whatever  can  be  said  to  be 
**  adjoining,"  can  it  be  properly  treated  as  a  sin- 
gle unapportioned  claim,  because  it  would  so 
appear  if  we  rejected  entirely  the  bill  of  particu- 
lars ?  Is  it  competent  to  niake  an  apportioned 
claim  against  buildings  in  different  blocks  a  good 
claim  by  filing  such  a  claim  separately  against 
each  building  ?  Are  separate  apportioned  claims 
against  houses  in  different  blocks  good,  although 
joint  apportioned  claims  against  buildings  so 
situated  are  bad  ?  If  the  law  is  so,  then  such 
claims  may  be  filed  against  a  multitude  of  build- 
ings for  which  materials  are  supplied  under  one 
contract  in  various  and  remote  localities,  where 
the  materials  have  been  furnished  indiscrimi- 
nately upon  the  joint  credit  of  all,  and  the  only 
standard  of  charge  against  each  is  an  apportion- 
ment between  all  made  by  the  claimant  himself. 

So  far  as  the  right  to  apportion  claims  for 
materials  among  several  houses  depends  upon 
statutory  authority,  it  is  clear  that  the  Acts  of 
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Assembly  contemplate  only  **  houses  and  build- 
ings adjoining  each  other**  as  proper  subjects 
of  such  apportionment,  and  the  reason  assigned 
for  permitting  the  apportionment  in  the  Act  of 
183 1  is,  that  as  to  houses  so  situated  **  it  some- 
times happens  that  it  is  impossible  for  the  person 
who  has  provided  materials,  to  specify  in  his  claim 
the  particular  house  or  building  for  which  the 
several  items  of  his  demand  were  provided." 
Both  the  Act  of  1836  and  the  Act  of  1850, 
where  they  speak  of  apportionment,  clearly  refer 
to  the  apportionment  previously  authorized ;  that 
is,  to  the  apportionment  provided  for  in  the  Act 
of  183 1,  and  not  to  any  new  or  different  kind 
of  apportionment.  The  case  of  Pennock  v. 
Hoover  (5  R.  291),  where  the  claims  were  made 
under  the  Act  of  1806  and  its  supplement  of 
1808,  was  the  case  of  claims  filed  against  con- 
tiguous houses,  and  it  was  held  that  claims  against 
such  houses  might  be  filed  against  all  the  houses 
jointly,  or  ihey  might  be  apportioned  and  sepa- 
rate claims  filed  against  each.  Pennock  v.  Hoo- 
ver, as  well  as  the  subsequent  cases  of  Davis  v, 
Farr  (i  Har.  167),  and  Harper  v.  Keely  (5  H. 
234),  are  authorities  which  decide  that  either 
joint  or  separate  apportioned  claims  may  be  filed 
against  adjoining  houses.  But  there  is  no  case 
which  holds  that  either  joint  or  separate  appor- 
tioned claims  can  be  filed  against  houses  not  ad- 
joining in  any  sense,  but  which  are  separated  by 
streets,  and  therefore  situated  in  different  blocks, 
which  decides  that  any  right  of  fixing  and  charg- 
ing the  amount  of  a  claim  by  the  process  of 
apportionment  exists  in  the  cases  of  houses  so 
situated.  The  reason  assigned  by  the  Act  and 
by  the  cases  for  permitting  a  charge  by  appor- 
tionment does  not  exist  in  such  a  state  of  things, 
for,  as  was  said  in  Chambers  v.  Young  (3  Har. 
268),  it  is  as  easy  to  distinguish  between  sepa- 
rate blocks  as  it  is  between  separate  houses  in 
different  streets.  The  words  "several  houses 
and  buildings  adjoining  each  other"  have  been 
construed  to  mean  any  number  of  buildings 
owned  by  the  same  person,  provided  they  are  all 
in  progress  and  are  all  situated  in  the  same  block 
(Young  V.  Chambers,  3  Har.  267;  Taylor  v. 
Montgomery,  8  lb.  443) ;  but  in  Young  v.  Cham- 
bers, and  the  subsequent  case  of  Goepp  v.  Gar- 
tiser  (11  Casey,  130),  followed  in  our  own  case 
of  French  v,  Kaign  (3  Weekly  Notes,  495),  it 
was  distinctly  decided  that  a  material  man  cannot 
maintain  a  claim  which  rests  upon  an  apportion- 
ment made  between  houses  in  different  blocks, 
because  such  an  apportionment  is  neither  within 
the  reason  nor  the  letter  of  the  Acts  of  Assembly, 
nor  within  any  previous  decision.  Those  were 
cases  of  joint  apportioned  claims.  But  the  prin- 
ciple upon  which  they  rest  seems  to  us  to  control 
the  present  case,  for,  as  we  have  already  seen, 
the  present  case  clearly  appears  by  the  bill  of 


particulars  to  be  in  reality  that  of  an  apportioned 
claim  against  houses  in  different  blocks,  although 
it  is  ingeniously  attempted  to  avoid  the  effect  of 
that  by  filing  a  copy  of  this  jointly  apportioned 
claim  against  each  house  separately.  There  is 
no  precedent  and  no  authority  for  such  a  claim 
as  this,  and  it  would  be  extremely  impolitic  and 
dangerous  in  practice  to  allow  it,  for  if  it  can  be 
done,  then  a  contractor  under  a  contract  for  the 
erection  of  a  multitude  of  buildings  in  different 
parts  of  the  city,  no  matter  how  remote  they  may 
be  from  each  other  and  how  different  from  each 
other  in  their  dimensions  and  plans,  may  fasten 
upon  each  of  the  buildings  a  claim  resting  upon 
no  certainty  whatever,  but  depending  entirely 
upon  guesses  as  to  the  amount  which  should  be 
charged  to  each  of  them,  and  all  the  proof  neces- 
sary to  support  such  a  claim  will  be,  as  in  the 
present  case,  proof  that  credit  was  equally  given 
to  all  the  houses. 

The  cases  relied  upon  in  the  able  and  inge- 
nious argument  of  the  plaintiff,  Davis  v,  Farr, 
Harper  v,  Keely,  Fitzpatrick  v,  Allen  (30  Smith, 
294),  Rushzf.  Bank (2  Weekly  Notes,  263),  Arm- 
brust».  Galloway  (2  lb.  585),  were  all,  without  ex- 
ception, cases  of  adjoining  buildings,  either  actu- 
ally adjoining,  or  constructively  adjoining,  in  the 
sense  that  they  were  situated  in  the  same  block. 
All  that  was  decided  in  Millett  v.  Allen  (3  Weekly 
Notes  374),  was  that  separate  apportioned  claims 
may  be  filed  when  the  materials  have  been  indis- 
criminately furnished  for  several  buildings.  The 
case  is  but  a  confirmation  of  Davis  v,  Farr,  Har- 
per V.  Keely,  and  the  cognate  cases.  The  record 
did  not  raise  the  question  whether  an  apportion- 
ment could  be  made  where  the  houses  are  in  no 
sense  adjoining,  but  situated  in  different  blocks 
and  separated  by  streets.  Where  materials  are 
furnished  to  many  houses,  situated  on  different 
streets  in  different  localities,  it  is  certainly  very 
easy  to  keep  an  account  of  the  materials  furnished 
for  the  different  blocks,  if  not  to  the  different 
houses.  If  a  material  man  will  not  do  so  much 
as  that,  and  seeks  to  apportion  a  large  amount 
among  different  houses  upon  different  streets, 
surely  he  ought  to  be  prepared  to  show  by  meas- 
urement or  by  some  similar  proof  what  propor- 
tion of  the  materials  was  Actually  supplied  to  the 
house  he  seeks  to  charge.  Otherwise,  the  prac- 
tical result  is  that  the  apportionment  is  to  be 
made  according  to  his  own  arbitrary  notions, 
without  any  regard  whatever  to  the  rights  of 
owners,  and  that  such  an  apportionment  is  to  be 
supported  by  simply  proving  that  lumber  was 
furnished  to  the  contractor  upon  the  credit  of 
all  the  houses  under  a  single  contract  for  a  gross 
sum. 

Judgment  for  the  defendant  on  the  pfoint  re- 
served non  obstante  veredicto. 

Opinion  by  Thayer,  P.  J. 
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Feb.  23,  1881. 
Lindsay's  Estate. 

Will — Direction  to  executors  to  set  aside  fund  to 
yield  annuity — Not  required  to  enter  security 
to  protect  residuary  legatees  unless  insolvency 
or  waste  be  shown —  Constructive  testamentary 
trust.— Acts  of  Feb.  24, 1834,  April  77, 1869^ 
and  May  77,  7<^77. 
Sur  exceptions  to  adjudication. 
Joseph  Lindsay,  the  testator,  by  his  will,  pro- 
vided, inter  alia,  as  follows: — 

**•  I  give  and  bequeath  unto  my  sister-in-law  so  much 
of  my  estate  as  shall  yield  her  an  income  of  one  thousand 
dollars  per  year  during  her  natural  life,  and  payable  to 
her  in  quarterly  instalments,  commencing  from  the  day  of 
my  death.  After  her  death  the  part  of  my  estate  so  set 
aside  to  revert  back  to  my  estate  for  the  benefit  of  my  re- 
siduary legatees." 

He  also  enjoined  upon  his  executors  to  appro- 
priate sufl&cient  of  his  estate  to  produce  one 
hundred  dollars  a  year  to  be  expended  in  keep- 
ing a  burial  lot  and  vault  in  good  order. 

At  the  adjudication  of  the  executors'  account, 
the  Auditing  Judge  directed  them  to  set  aside  a 
sum  which  would  be  sufl&cient,  when  invested, 
to  yield  enough  to  meet  the  above  annuity  and 
charge. 

The  residuary  legatees  filed  exceptions  to  the 
adjudication  because  the  Auditing  Judge  had  not 
therein  directed  security  to  be  entered  by  the 
executors  for  the  proper  investment  and  safe- 
keeping of  the  fund  in  question. 

Lockwood  and  Sinn,  for  the  accountants. 

William  S.  Price,  for  the  residuary  legatees. 

March  19,  1881.  The  Court  (after  quot- 
ing the  above  provisions  of  the  testator's  will). 
The  executors  of  the  will  are  brother  and  sister- 
in-law  of  testator.  Upon  the  adjudication  of 
their  account  the  Auditing  Judge,  inter  alia, 
directed  the  setting  apart  of  a  sum  sufl&cient  to 
meet  the  annuity  to  the  executrix,  and  the  ex- 
pense of  preserving  the  cemetery  lot  in  good 
order,  the  surplus  income,  if  any,  to  be  paid  to 
the  residuary  legatees.  Exceptions  have  been 
filed  on  behalf  of  the  latter,  because  the  Audit- 
ing Judge  did  not  order  and  direct  security  to 
be  entered  by  the  executors  for  so  much  of  the 
sum  directed  to  be  set  apart  and  invested  as  is  re- 
quired to  produce  said  annuity.  It  does  not  ap- 
pear from  the  adjudication  that  any  such  request 
was  made  to  the  Auditing  Judge  and  refused  by 
him,  nor  has  any  award  been  made  direct  to  the 
annuitant.     She  and  her  brother  are  considered 


as  testamentary  trustees,  and  they  are  jointly 
directed  to  set  apart  and  invest  the  sum  required 
for  the  purposes  mentioned.  After  a  careful  ex- 
amination of  the  will  we  think  this  was  the  in- 
tention of  the  testator,  although  inartificially  ex- 
pressed. The  entire  estate  remaining  after  the 
payment  of  the  debts  is  given  to  the  executors 
with  the  duties  enjoined  upon  them  of  paying  the 
pecuniary  and  delivering  the  specific  legacies, 
keeping  the  cemetery  vault  and  lot  in  order, 
paying  the  premiums  upon  policies  of  life  insur- 
ance, and  finally  to  distribute  the  residue  of  the 
estate.  The  accountants,  whether  they  are  to  be 
considered  as  executors  or  testamentary  trustees, 
would  not  in  either  capacity  be  required  to  enter 
security,  in  the  absence  of  proof  of  insolvency, 
waste,  mismanagement  or  other  circumstances 
prejudicial  to  the  interests  of  those  in  remainder. 
In  Sarah  L.  Keene's  Estate  (31  P.  F.  Smith,  133), 
there  was  a  direct  bequest  to  the  legatee,  one  of 
three  executors,  and  sole  survivor  at  the  death  of 
the  testatrix,  of  the  sum  of  thirty  thousand  dollars, 
to  be  invested,  the  interest  to  be  paid  to  her 
during  life  and  after  her  death  to  her  children, 
if  any,  but  if  she  died  without  issue,  the  princi- 
pal to  go  to  her  brothers  for  life,  with  remainder 
to  their  lawful  issue.  The  auditor  in  that  case 
adopted  the  view  of  the  exceptants  in  the  present 
instance,  and  reported  distribution  to  the  legatee 
for  life,  upon  her  giving  security  as  required  by 
the  Act  of  Assembly,  but  our  predecessor,  Alli- 
son, P.  J.,  held  that  an  active  trust  was  created, 
first  for  the  legatee  for  life ;  second,  for  those 
contingently  in  remainder  in  several  degrees,  and 
therefore  the  surviving  executrix  could  not  be 
required  to  enter  security.  And  the  Supreme 
Court,  in  afl&rmance  of  this  view,  say:  **Mrs. 
Mitchell,  being  herself  an  executrix,  is  not  bound 
to  give  security  for  that  which  came  into  her 
hands,  and  cannot  be  required  to  give  security 
to  those  in  remainder."  It  is  not  strange  that 
the  residuary  legatees,  whose  enjoyment  of  the 
bounty  of  testator  may  be  postponed  many  years, 
should,  solely  as  a  precaution  and  without  reflec- 
tion upon  the  executors,  desire  to  be  protected 
against  possible  loss.  And  when  there  is  a  be- 
quest of  i>ersonal  property,  or  the  use  of  it  for 
life  or  other  limited  period,  or  upon  a  condition 
or  contingency,  express  provision  has  been  made 
in  behalf  of  those  entitled  in  remainder.  (Acts  of 
February  24,  1834,  April  17, 1869,  and  May  17, 
i87i,Purdon,449,pl.  213,214;  Id. 452, pi. 231.) 
Yet,  as  we  have  already  seen,  executors  in  whom 
have  been  reposed  trust  and  confidence,  and,  in 
the  language  of  this  testator,  **  without  demand- 
ing or  desiring  any  security,"  are  not  contem- 
plated. 

The  exceptions  are  accordingly  dismissed,  and 
adjudication  confirmed. 

Opinion  by  Hanna,  P.  J. 
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Vol-  X.]       THURSDA  Y,  MA  Vs.  1881.        [No.  3. 

g)Uprente  Court. 

July,  '79,  112,  loi,  102,  103.  January  21,  1881. 

Appeal  of  Jordan  and  Porter,  Assignees, 

etc. 

Appeal  of  the  First  National  Bank  of 

Harrisburg. 

Appeal  of  the  Harrisburg  National  Bank. 

Appeal  of  the  People's  Bank  of  Newport. 

EgSfH^—Biil  of  interpleader —  When  allowed— 
Assignment  for  the  benefit  of  creditors-^Drafts 
drawn  before  assignment  but  not  accepted  by 
the  drawee — Effect  of— Rights  of  creditor  who 
has  his  money  earmarked  in  a  fund  in  the  hands 
of  an  agent  of  the  bank^  as  against  the  assignees 
for  the  benefit  of  creditors — Orders  drawn  by 
assignees — Effect  of 

It  IS  incumbent  on  a  plaintiff  in  a  bill  of  interpleader  to 
show  that  he  is  ignorant  of  the  rights  of  the  respective 
paities  who  are  called  upon  by  him  to  interplead,  or  at 
least  that  there  is  a  reasonable  doubt  in  point  of  fact  as  to 
wbidi  claimant  is  entitled  to  the  money,  so  that  he  can- 
not safely  pay  a  fund  in  his  hands  to  one  without  risk  of 
being  required  to  pay  it  again  to  another. 

A  firm  in  Baltimore,  in  accordance  with  its  custom, 
sent  certain  checks  to  a  bank  in  Harrisburg  for  collection. 
The  bank  entered  the  receipt  of  the  checks  on  its  books, 
and  on  the  same  day  sent  the  firm  a  draft  drawn  on  the 
Unioii  National  Bank  of  Philadelphia,  its  agent  in  that 
ckj,  and  forwarded  the  checks  to  said  agent  for  collec- 
tion. The  following  day  the  Harrisburg  bank  made  an 
assignment  for  the  benefit  of  creditors.  The  amounts  of 
the  checks  were  duly  collected  by  the  Philadelphia  bank, 
and  placed  on  its  books  to  the  credit  of  the  Harrisburg 
bank.  The  draft  was  not  presented  until  after  the  assign- 
ment, and  was  not  accepted.  In  a  contest  between  the 
assignees  of  the  Harrisburg  bank  and  the  Baltimore  firm, 
as  to  who  was  entitled  to  the  fund  in  the  hands  of  the  agent : 

Held,  that  the  relation  of  the  firm  and  the  insolvent- 
bank  was  that  of  bailor  and  bailee,  and  that  as  the  moneyj 
of  the  firm  was  found  earmarked  in  the  fund  it  was  enti-j 
tied  to  be  paid  in  full  ' 

HtU  further,  that  the  feet  of  the  firm  presenting  a  claim 
before  the  assignees  and  a  dividend  being  declared  to  be- 
long to  it  in  the  distribution  of  the  assets,  which  it  never 
collected,  would  not  estop  it  from  collecting  iu  draft  out 
of  the  fund  in  the  hands  of  the  agent. 

An  unaccepted  draft  which  does  not  designate  that  it  is 
to  be  paid  out  of  a  particular  fund,  or  that  it  is  to  operate 
as  a  transfer  of  a  balance  standing  to  the  credit  of  the 
drawer  in  the  hands  of  the  drawee,  will  not  work  a  legal 
or  equitable  assignment  of  a  corresponding  amount  of  Uie 
drawer's  funds  in  the  hands  of  the  drawee. 


If  before  acceptance  ur  payment  of  such  a  draft,  the 
drawer  executes  a  voluntary  assignment  for  the  benefit  of 
creditors,  the  funds  in  the  hands  of  the  drawee  pass  by 
the  assignment,  as  assets  of  the  insolvent's  estate,  to  his 
assignees  in  trust  for  creditors,  and  the  payee  has  no  right 
of  action  against  the  drawee,  nor  can  he  claim  the  fund  as 
against  the  assignees.  The  fact  of  the  a.s.signees  subse- 
quently giving  the  payee  an  order  on  the  drawee  for  the 
amount  of  the  draft  will  not  permit  its  collection  out  of 
the  fund.  The  order  stands  in  no  belter  position  than 
the  draft. 

Appeals  from  the  Common  Pleas  No.  3,  of 
Philadelphia  County. 

No.  112.  Appeal  of  Francis  Jordan  and  Geo. 
W.  Porter,  assignees  of  the  City  Bank  of  Harris- 
burg. 

No.  1 01.  Appeal  of  the  First  National  Bank 
of  Harrisburg. 

No.  102.  Appeal  of  the  Harrisburg  National 
Bank. 

No.  103.  Appeal  of  the  People's  Bank  of 
Newport. 

The  above  were  appeals  from  a  final  decree  of 
said  Court  in  a  suit  in,  equity  in  which  the  Uixion 
National  Bank  of  Philadelphia  were  complain- 
ants, and  the  appellants,  inter  alia,  respondents. 

Bill  in  equity  for  an  interpleader  filed  by  the  - 
Union  National  Bank  of  Philadelphia,  complain- 
ants, against  Francis  Jordan  and  George  W.  Por- 
ter, assignees  of  the  City  Bank  of  Harrisburg, 
the  Harrisburg  National  Bank,  the  First  National 
Bank  of  Harrisburg,  the  People's  Bank  of  New- 
port, and  H.  Hopper  &  Co.,  defendants. 

The  bill  set  forth  that  the  complainants  were  an 
incorporated  banking  association  doing  business 
in  the  city  of  Philadelphia ;  that  the  City  Bank 
of  Harrisburg,  by  a  deed  of  general  assignment, 
dated  September  7,  1876,  assigned,  transferred, 
and  set  over  unto  Francis  Jordan  and  George  W. 
Porter  all  their  property  whatsoever  in  trust  for 
the  benefit  of  their  creditors ;  that  the  complain- 
ants, having  had  business  dealings  with  the  City 
Bank  of  Harrisburg,  at  the  date  of  the  assign- 
ment held  moneys  for  them  on  deposit,  and  still 
continued  to  hold  the  sum  of  JS^P^SiSS^-^'^^i'^g 
to  their  credit  upon  complaiiSTIsHJooks ;  that 
the  City  Bank  of  Harrisburg,  before  making  the 
assignment,  drew  eight  several  drafts  upon  the 
complainants  for  a  total  sum  of  I4020.90,  the 
tabular  statement  annexed  showing  the  date  of 
each,  when  presented,  etc.,  but  that  said  drafts 
had  never  been  accepted  by  complainants ;  that 
the  defendants,  except  the  said  Jordan  and  Por- 
ter, assignees,  being  holders  of  said  drafts,  on 
the  one  hand  claimed  the  said  fund,  and  had 

^thrgpff>nf>ri    tn  hriyig^nitaggingt  COmpUunantS   tO 

recover  the  amountbt  their  respective  drafts^ 
while  the  assignees  of  the  City  Bank  of  Harris- 
burg had,  on  the  other  hand,  already  brought 
suit  to  recover  the  said  fund  of  I3003.90;  that 
complainants  were,  and  had  at  sdl  times  been 
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ready  ai^djwllmgjo^jahe  said  sum  of  I3003.90 
To  whomsoever  should    appear  to  be.  .eiullle<ji 

- thereto;  that  by  reason  of  the  adverse  claims 

the  de?efitiants  ought  to  interplead  touching  their 
several  rights,  and  be  r^straiiicd^  J^y  an  iniunc- 
tion  from  proceeding  in  or  commencing  any 
actibn  or  actions^^atjaw  agaipst  complainants  in 
respect  thereto.  An3The  bill  prayed,  /«/^r  alia, 
that  the  defendants  be  directed  to  interplead,  that 
the  complainants  be  allowed  to  pav4tHo  Court  the 
said  sum  of  I3003.90,  le^JljOLfcjtft^etc.,  and 
that  the  defendants  be  restrained ^firom  proceed- 
ing in  or  commencing  suits  at  law,  etc.  An 
^^ffidayiLwas  appended  to  the  bill,  setting  forth 
that  the  facts  therein  contained  were  true. 
v^_^  A  special  injunction  was  granted  in  accord- 
ance with  the  prayer  of  the  bill. 

The  assignees  of  the  City  Bank  of  Harrisburg 
demurred  to  the  bill,  on  the  ground  that  (i)  the- 
affidavit  thereto  attached  jljfl  npt  denyrolliision 
with  any  of  the  defendant;  (2)  thatthe  bilTdid 
not  aver  that  the  complainants  were_not Jnte:. 
Tcstedjn  the  controversy ;  and  (3)  tliat  tBenfilf 
^id  not  show  sufficient  ground  of  equity,  there 
beingjio^privity^between  the  complainants  andv 
the  draft -holders.  The  bill  having  been  amended 
.as  to  the  first  two  particulars,  the  Court  over- 
ruled the  demurrer  as  to  the  third. 

The  assignees  of  the  City  Bank  then  filed  their 
:answer,  alleging  that  this  fund  of  I3003.90  was  a 
•balance  due  the  City  Bank  on  a  current  account 
between  it  and  the  complainants;  that  the  com- 
plainants, having  never  accepted  any  of  the  drafts 
or  orders,had  never  assumed  any  legal  or  equitable 
liability  to  said  draftholders ;  that  the  assignees  of 
the  City  Bank  gave  due  notice  of  the  assignment 
to  the  complainants,  and,  on  demand,  received 
of  them  an  account  in  writing  on  September  27, 
1876,  showing  a  balance  of  ^3003. 90  to  the 
credit  of  the  City  Bank  on  complainants'  books, 
the  payment  of  which  the  assignees  then  and  at 
various  times  thereafter  demanded,  in  their  right 
as  assignees ;  that  none  of  said  drafts  were  for 
the  whole  of  said  fund ;  that  the  assignees  had 
not  transferred  to  any  one  any  portion. thereof ; 
that  a  dividend  of  i2yy^  per  cent,  was  paid  the 
creditors  of  the  City  Bank  on  July  12,  1877,  un- 
der a  decree  of  the  Court  of  Common  Pleas  of 
Dauphin  County;  that  the  Harrisburg  National 
Bank,  First  National  Bank  of  Harrisburg,  and 
the  People's  Bank  of  Newport  accepted  the  divi- 
dends allowed  them  respectively ;  that  H.  Hop- 
per &  Co.  presented  their  claim,  and  a  dividend 
of  1 2 8.^ I  was  allowed  them  by  said  decree, 
which  they  had  never  received,  because  it  had 
mot  been  called  for;  that  on  or  about  December 
'6,  1877,  the  assignees  brought  suit  to  recover  the 
said  balance  of  ^3003.90,  and  interest  from  Sep- 
tember 27,  1876,  the  date  of  rendering  said  ac- 
'count;  that  the  complainants  had  been  negli- 


gent in  filing  their  bill  of  interpleader,  having 
so  long  retained  possession  of  the  fund,  in  spite 
of  frequent  demands  upon  them,  wherebyJhey^ 
had    rendered    themselves    liable    forfmterest 


erebyj 

rrlnt< 

the  c 


thereon ;  and  also  that  the  liabiTity  of  tne  com- 
plainants was  still  jiinli^id^ted,  and  that  they 
were  pecuniarilyiSnterestgd^n  the  results  of  the 
suit,  and  that  the  suit  was  unnecessary  and  vex- 
atious. The  answer  prayed  that  the  pending  in- 
junction be  dissolved,  etc. 

The  answer  filed  by  Hopper  &  Co.  averred 
that  they  were  the  holders  of  one  of  the  drafts 
mentioned  in  the  bill.  That  the  City  Bank  of 
Harrisburg,  as  their  agent,  collected  their  Penn- 
sylvania drafts  and  checks,  that  in  accordance 
with  this  custom.  Hopper  &  Co.,  on  the  fifth 
day  of  September,  1876,  sent  to  the  bank  nine 
checks  for  collection.  Entries  of  these  checks 
were  duly  made  in  the  books  of  the  bank  on 
September  6,  1876,  and  on  the  same  day  the 
bank  sent  to  Hopper  &  Co.  the  draft  in  ques- 
tion for  the  full  amount  of  the  checks,  less  costs 
of  collection.  These  checks  were  duly  collected 
by  the  Union  National  Bank,  complainants,  as 
agents  for  the  City  Bank  of  Harrisburg,  and  the 
amount  thereof  formed  part  of  the  fund  in  con- 
troversy. 

The  separate  answers  of  the  First  National 
Bank  of  Harrisburg,  and  of  the  Harrisburg 
National  Bank,  admitted  that  the  allegations  of 
the  bill  were  substantially  correct,  and  averred 
that  the  respondents  were  the  holders  of  some  of 
the  drafts  mentioned  in  ?he  bill.  They  claimed 
payment  of  the  amount  of  their  drafts,  less  the 
dividend  already  received  by  them  from  the 
assignees,  as  well  on  account  of  the  drafts  as  by 
virtue  of  certain  orders  dated  Nov.  2,  1876,  and 
drawn  by  the  assignees,  directing  the  Union 
National  Bank  to  pay  to  each  of  respondents  the 
amount  of  their  respective  drafts.  Of  these  orders 
they  averred  that  the  Bank  complainants  had 
due  notice. 

The  answer  of  the  People's  Bank  of  Newport 
averred  that  they  were  holders  of  one  of  the 
drafts  mentioned  in  the  bill,  and  claimed  that  the 
amount  was  appropriated  to  them  by  virtue  thereof 
less  the  dividend  received  from  the  assignees. 

The  Court  ordered  the  fund  to  be  invested  in 
United  States  bonds  pendente  lite.  Complainants 
filed  a  general  replication  to  each  of  the  answers, 
and  the  cause  was  referred  to  James  Penn  Mac- 
Cain,  Esq.,  as  examiner  and  master. 

The  master  found  as  a  fact  that  the  complaiji- 
ants  were  mere  stakeholders,  withsaiLapj  interest 
in  the  fund,  and  readj  to  pay  it  over  to  whom- 
soever it  should  be  determined  to  belong.  As  to 
the  other  facts  of  the  case  he  found  them  to  be 
substantially  as  set  forth  in  the  bill  and  answers. 
He  was  further  of  opinion  that  the  case  wasa 
proper  one  for  an  interpleader. 
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As  to  the  claim  of  Hopper  &  Co. ,  he  was  of 
tbe  opinion  that  they  had  traced  the  amount  of 
their  draft  through  the  various  steps  of  the  trans- 
action with  the  two  banks,  and  that  it  was  now 
found  earmarked  as  part  of  the,  fund  in  contro- 
veisy,  and  that,  therefore,  they  were  entitled  to 
the  fiill  amount  of  their  claim. 

As  to  the  claims  of  the  First  National  Bank  of 
Harrisburg,  and  the  Harrisburg  National  Bank, 
he  was  of  opinion  that  the  drafts  being  given 
before  the  assignment  for  the  benefit  of  creditors, 
coupled  with  the  fact  of  the  order  of  the  assignees 
being  subsequently  given  them,  were  circum- 
stances sufficient  to  work  an  equitable  assign- 
ment of* the  fund  to  the  amounts  of  their  drafts. 

As  to  the  People's  Bank  of  Newport,  he  at 
first  reported  adversely,  not  thinking  there  was 
sufficient  evidence  of  an  equitable  assignment  in 
their  case  to  justify  their  claim.  Upon  exceptions, 
however,  he,  after  argument,  conduded  that  they 
also  had  a  just  claim  upon  the  fund. 

He  therefore  ordered  ^he  cost^to  be  paid  out 
jQhe^fund,  awaifled  complainants  |ioo  there- 
from  as  counsel  fee,_awar(fe^u  Hoppef  &  CoT 
the  full  amount  of  their  claim,  and  directed  the 
residue  of  the  fund  to  be  divided /r<7  rata  among 
the  First  National  Bank  of  Harrisburg,  the  Har- 
risburg National  Bank,  and  the  People's  Bank  of 
Newport. 

The  assignees  of  the  City  Bank  of  Harrisburg 
filed  exceptions  to  the  finding  of  the  master  as 
regards  the  Union  Bank  of  Philadelphia,  and  to 
his  awarding  the  amounts  of  the  drafts  to  the 
holders,  and  not  awarding  the  whole  fund  to 
them  as  the  assignees  for  the  benefit  of  general 
creditors. 

The  Court,  after  argument,  without  delivering 
an  opinion,  entered  a  decree  dismissing  the  ex- 
ceptions as  to  the  Union  Bank  of  Philadelphia, 
and  Hopper  &  Co. ,  and  sustaining  them  as  to  the 
First  National  Bank  of  Harrisburg,  the  Harris- 
burg National  Bank,  and  the  People's  Bank  of 
Newport,  directing  that  half  the  costs  should  be 
paid  b/  the  latter  banks,  and  half  come  out  of  the 
fund,  and  awarding  the  balance  to  the  assignees 
of  the  City  Bank  of  Harrisburg. 

From  tins  decree  the  assignees  of  the  City  Bank 
appealed,  assigning  for  error,  inter  alia,  the  over- 
ruling of  the  demurrer  to  the  bill,  and  the  allow- 
ance of  the  claim  of  Hopper  &  Co. 

ITie  Peoples'  Bank  of  Newport,  the  Harrisburg 
National  Bank,  and  the  First  National  Bank  of 
Harrisburg  also  appealed,  assigning  for  error  the 
decree  of  the  Court  as  above  set  forth,  excluding 
them  from  participation  in  the  fund  and  impos- 
ing upon  them  half  the  costs. 

Jams  S.  Williams  and  Jfallzn^  Jordan,  for 
^  assignees  of  the  City  Bank,  appellants  in  No. 

112. 

The  bill  is  insufficient,  because  the  only  title 


shown  in  one  set  of  claimants  is  merely  the 
possession  of  unaccepted  drafts  which  do  not 
give  them  a  right  of  action  against  the  complain- 
ants either  at  law  or  in  equity.  A  bill  of  inter- 
pleader must  show  that  a4)rivity  subsists  between 
the  complainants  and  both  cla^s  of  defendants 
or  with  neither  of  them  ;  and  it  should  not  be 
permitted  to  lie  where  payment  to  one  would 
effectually  discharge  the  complainant  from  all 
liability  to  the.  other. 

Shaw  V,  Coster,  8  Paige,  339. 

Nickolson  v,  Knowles,  5  Madd.  Ch.  R.  47. 

Darthez  v.  Winter,  2  Sim.  &  Stu.  536. 

Wright  V,  Ward,  4  Russ.  215. 

Finlay  v.  Am.  Exch.  Bank,  1 1  How.  Pr.  R.  468. 

Badeau  v,  Rogers,  2  Paige,  210. 

Bedell  v.  Homnan,  Id.  201. 

Schuyler  V.  Pelissier,  3  Edw.  Ch.  192. 

Church  V,  Carr,  2  Barb.  60. 

Lincoln  v.  Rut.  &  Bur.  R.  R.  Co.,  24  Vt.  640. 

Glynn  v,  Locke,  3  Dm.  &  War.  1 1. 
A  mere  pretext  of  title  in  one  will  not  justify 
calling  upon  the  other  to  interplead  with  him. 

Story's  Eq.  PI.  {  292. 

Cochrane  v,  O'Brien,  2  Jones  &  Lat.  380, 
The  bill  must  show  a  doubt  in  point  of  fact  as 
to  which  of  the  defendants  the  debt  or  duty  be- 
longs. 

Mohawk  &  Hud.  R.  R.  Co.  v.  Clute,  4  Paige,  384. 

Shaw  V,  Coster,  8  Id.  339. 
.     Wilson  V,  Duncan,  1 1  Abb.  Pr.  R.  7. 

Morgans.  Fillmore,  18  Id.  220. 

U.  S.  Trust  Co.  V,  Wiley,  41  Barb.  477. 

Parker  v.  Barker,  42  N.  H.  93. 
•     Bowyerz/.  Pritchard,  1 1  Price  Exch.  R.  103. 

The  transaction  with  Hopper  &  Co.  became 
a  sale,  when  they  accepted  the  City  Bank's  draft 
for  their  checks.  The  City  Bank  assumed  the 
risk  of  collecting  the  checks,  and  Hopper  &  Co. 
having  failed  to  give  the  Union  National  Bank 
notice  of  their  claim  of  property  in  them,  it  was 
impossible  to  identify  and  earmark  their  pro- 
ceeds after  they  had  been  mingled  with  other 
funds. 

Thompson's  Appeal,  10  Har.  16. 

Stuy  vesant  Bank  v.  Nat.  Mech's.  Bank,  7  Lans.  197. 

Bank  of  Metropolis  v.  New  Eng.  Bank,  6  How. 
212. 

The  People  v.  M.  &  M.  Bank,  78  N.  Y.  269. 

In  re  West  of  Eng.  Bank,  40  L.  T.  Rep.  (N.  S.) 

712. 

By  presenting  their  claim  at  the  audit  in  1877, 

and  having  a  dividend  awarded  them,  Hopper  & 

Co.  are  estopped  from  claiming  here  under  a 

diflferent  title. 

Bigelow  on  Estoppel  (2d  ed.)  503,  508. 

Adlum  V,  Yard,  i  Rawie,  163. 

Burke's  Estate,  I  Pars.  Eq.  470. 

Ralston  v,  Johnson,  5  Phila.  444. 

Bispham's  Prin.  of  Equit}-,  {  304. 

Famham  v.  Burroughs,  I  Dickens,  63. 

Henry  Reed  {^W,  W.  ^i7/^a«>t  with  him),  for 
Hopper  &  Co.,  appellees  in  No.  112. 

llie  relation  between  Hopper  &  Co.  and  the 
City  Bank  was  that  of  bailor  and  bailee ;  and  the 
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master  has  properly  found  as  a  fact  that  the  pro- 
ceeds of  the  checks  are  earmarked  as  a  part  of 
the  fund  in  controversy.  The  dividend  was 
awarded  Hopper  &  Co.  upon  a  mere  inquiry  by 
letter  from  them,  and  as  they  have  never  ac- 
cepted it,  other  creditors  have  not  been  injured. 
Charles  Gilpin^  for  complainants  in  the  bill, 
appellees  in  No.  112. 

The  complainants  promptly  rendered  the  ac- 
count showing  the  balance  in  their  hands.  They 
were  mere  stakeholders,  and  always  ready  to  pay 
to  the  parties  decreed  to  be  entitled  to  the  fund. 
The  case  was,  therefore,  a  proper  one  for  an 
interpleader. 

George  Tucker  Bispham  and  Robert  Snodgrass 
(  Wayne  Mac  Veagh  with  them),  for  the.  First 
National  Bank  of  Harrisburg,  the  Harrisburg 
National  Bank,  and  the  People's  Bank  of  New- 
port, appellants  in  Nos.  loi,  102,  and  103. 

By  giving  these  drafts,  prior  to  the  general  as* 
signment  for  the  benefit  of  creditors,  the  City 
Bank  effected  an  equitable  assignment  pro  tanto 
of  the  fund  on  deposit  with  the  drawee. 

Roberts  v.  Corbin,  26  la.  315. 

McWUliams  v,  Webb,  32  Id.  578. 

Kingman  z/.  Perkins,  105  Mass.  iii. 

Blinn  v.  Pierce,  25  Vt.  29. 

Munn  V,  Burch,  25  IlL  40. 

Anderson  v.  De  Soer,  6  Graft.  364. 

Brooks  V,  Hatch,  6  Leigh,  542. 

Wbeatley  v.  Strobe,  12  Cal.  92. 

In  re  Brown,  2  Story,  513. 

Laubach  v,  Leibert,  6  Nor.  55. 

I  Dan.  Neg.  Instr.  2  19;  2  Id.  {{  1638, 1643, 1645. 

The  assignees  cannot  repudiate  their  orders  of 
Nov.  2,1876.  They  were  a  specific  appropriation 
of  so  much  of  the  City  Bank's  balance  in  the 
hands  of  the  complainants. 

Caldwell  v.  Hartupee,  20  Sm.  74. 

Chase  t/.  Petroleum  Bank,  16  Id.  169. 

Phoenix  Iron  Co.  v,  Philadelphia,  2  Weekly  Notes, 
598. 

Nesmith  v.  Dram,  8  W  &  S.  10. 

Yeates  v.  Groves,  I  Ves.  Jr.  281. 

Row  V.  Dawson,  2  Lead.  Casr  Eq.  1 53 1. 

Superintendent,  etc.,  v.  Heath,  2  McCarter*s  Eq.  27. 

James  S.  Wiliiams  and  Haii  and  Jordan,  for 
the  assignees  of  the  City  Bank,  appellees  in  Nos. 
loi,  102,  and  103. 

Simple  drafts  or  checks,  as  in  this  case,  are 
merely  executory  mandates,  which  are  revocable 
at  any  time  before  the  drawee  has  committed 
himself  to  pay ;  and  these  were  actually  revoked 
by  the  drawer's  general  assignment  on  Sept.  7, 
1876. 

Bank  of  Mount  Joy  v,  Gish's  Assignees,  22  Sm.  13. 

Carr  V.  National  Sec.  Bank,  107  Mass.  45. 

Schroeder  v.  Central  Bank  of  London,  34  L.  T.  Rep. 

735- 
Hopkinson  v,  Forster,  L.  R.,  19  Eq.  74. 
Cohen  v.  Hale,  3  L  R.  (Q.  B.  D.)  371. 
Morse  on  Banking,  p.  27^^. 
AU»y.-G«n«  «'•  Cont.  L.  Ins.  Co.,  71  N.  Y.  325. 
Rosenthal  v.  Mastin  Bank,  21  Alb.  L.  J.  28. 


Nat.  Bank  of  Rockville  v,  Nat.  Bank  of  LafayeUe, 
10  Reporter,  264. 

In  re  Charles  A.  Smith,  15  Nat.  B.  R.  459. 

Lunt  V,  Bank  of  North  America,  49  Barb.  221 

Dykers  v.  Leather  Manufacturers'  Bank,  1 1  Paige, 
612. 

Bullard  v.  Randall,  i  Gray,  605. 

Tyler  v,  Gould.  48  N.  Y.  682. 

National  Bank  v.  Eliot,  5  Am.  L.  Reg.  711. 

iEtna  National  Bank  v.  Fourth  National  Bonk,  46 
N.  Y.  82. 

Bank  of  the  Republic  v»  Millard,  10  Wall.  152. 

Bank  of  Washington  v.  Whitman,  4  Otto,  343. 

Loyd  r.  McCaffrey,  10  Wr.  414. 
The  orders  of  Nov.  2,  1876,  are  incapable  of 
enforcement  here,  because  there  was  no  consider- 
ation for  them ;  and  had  there  been,  they  still  lack 
the  essential  of  an  equitable  assignment,  namely, 
the  specifying  of  a  particular  fund  out  of  which 
they  are  to  be  paid. 

Greenfield*s  Estate,  12  Har.  232. 

Kennedy's  Execrs.  v.  Ware,  i  Barr,  450. 

Bispham's  Prin.  of  Equity,  {  167. 

Story's  Eq.  Tur.  {  1047,  n.  2. 

Hutter  r.  Ellwanger,  4  Lans.  9. 

Brill  V,  Tuttle,  15  Hun.  289. 

Jordan  and  Porter's  Appeal,  No.  112. 
February  21,  1881.  The  Court.  The  facts 
disclosed  by  the  bill,  answers,  and  testimony 
were  quite  sufficient  to  give  the  Court  jurisdiction 
in  the  present  form  of  proceeding,  and  justify 
the  decree  from  which  this  appeal  is  taken. 

The  Union  National  Bank  of  Philadelphia,  as 
correspondent  of  the  City  Bank  of  Harrisburg, 
made  collections  and  transacted  business,  which 
resulted  in  the  credit  balance  of  I3003.90  to  the 
City  Bank  on  the  7th  day  of  September,  1875. 
The  City  Bank,  having  failed  on  that  day,  as- 
signed all  its  property,  credits,  etc.,  in  trust  for 
creditors,  to  the  appellants,  who  claimed  the 
balance  and  immediately  notified  the  bank  not 
to  pay  any  more  drafts  of  the  insolvent  bank. 
On  the  eve  of  its  failure,  the  City  Bank  gave  to 
several  of  its  creditors,  including  the  Harrisburg 
National  Bank,  The  First  National  Bank  of  Har- 
risburg, The  People's  Bank  of  Newport,  and 
Hopper  &  Co.,  drafts  as  checks  on  the  Union 
National  Bank,  aggregating  over  {4000,  none  of 
which  were  presented,  payment  thereof  was 
refused,  because  of  the  drawer's  insolvency. 
The  holders,  however,  still  insisted  on  payment 
of  their  respective  drafts  by  the  drawee,  claim- 
ing that  the  drafts  operated  as  an  equitable  as- 
signment, or  appropriation  pro  tanto,  of  the 
funds  then  standing  to  the  credit  of  the  drawer. 
In  addition  to  this,  Hopper  &  Co.  claimed  that 
the  amount  represented  by  their  drafts  was  the 
proceeds  of  nine  small  checks,  sent  by  them  to 
the  City  Bank  for  collection,  and  by  it  forwarded 
to  the  Union  National  Bank  for  the  same  pur- 

Ipose.     After  considering  the  evidence  bearing 
on  this  last  point,  the  conclusion  of  the  learned 
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master,  based,  as  we  think,  on  sufficient  testi- 
mony, was  as  follows,  viz. :  *'  The  money  of 
Hopper  &  Co.  has  thus  been  traced  through  the 
various  steps  of  the  transaction  with  the  two 
banks,  and  is  now  found  earmarked  in  the  fund 
...  at  present  in  the  custody  of  the  Court.*' 
In  addition  to  this,  the  respective  claims  of  the 
Harrisburg  National  Bank,  and  the  First  National 
Bank  of  Harrisburg  on  the  fund,  were  fortified, 
as  they  claimed,  by  the  fact,  that  within  less  than 
a  month  after  the  assignment,  the  assignees  gave 
each  of  them  an  order  on  the  Union  National 
Bank  for  the  payment  pf  their  respective  drafts. 
In  view  of  these  conflicting  claims,  the  bank  re- 
fused to  pay  either  of  the  claimants  until  it  was 
determined  which  of  them  was  legally  entitled 
to  the  money,  or  the  parties  themselves  agreed 
upon  some  disposition  of  it  that  would  not  in- 
volve the  bank  in  litigation.  They  each  con- 
tinued to  insist  on  their  respective  claims  and 
nothing  was  accomplished  until  December,  1877, 
when  the  assignees  brought  suit  against  the  bank 
for  the  above-mentioned  balance.  The  bill  of 
interpleader,  embodying  the  material  facts  in  re- 
lation to  the  adverse  clainis  on  the  fund,  etc. ,  was 
then  filed  by  the  bank,  and  finally  resulted  in 
the  decree  from  which  all  the  parties  except  the 
Union  National  Bank  and  Hopper  &  Co.  have 
appealed.  The  claims  of  the  three  banks  were 
allowed  by  the  master,  but  rejected  by  the  Couri ; 
that  of  Hopper  &  Co.  was  sustained,  and  the 
residue  of  the  fund,  less  costs  and  expenses  al- 
lowed to  the  bank,  was  decreed  to  appellants. 

The  demurrer  to  the  bill  was  rightly  overruled, 
and,  in  view  of  the  circumstances  which  we  have 
thus  briefly  outlined,  we  think  the  Court  was 
clearly  right  in  proceeding  to  make  the  decree 
complained  of.  For  reasons  that  are  quite  suf- 
ficient, the  claim  of  Hopper  &  Co.  was  sustained 
by  both  master  and  Court.  The  proceeds  of 
their  nine  checks,  intrusted  to  the  City  Bank  for 
collection  only,  and  by  it  transmitted  to  the 
Union  National  Bank  for  the  same  purpose,  were 
clearly  traced  to  the  bank,  and  found  to  be  a 
part  of  the  very  fund  in  controversy.  The 
action  of  appellants  themselves  in  ordering  pay- 
ment of  drafts,  held  by  the  two  Harrisburg 
banks,  tended  to  complicate  the  matter,  and 
rendered  it  at  least  doubtful,  whether,  in  the  end, 
these  claims  on  the  fund  might  not,  as  between 
the  assignees  and  the  banks,  be  adjudged  valid. 
When  the  assignment  was  nuide,  the  assignees 
claimed  the  whole  balance,  and  by  their  notice 
to  the  bank  stopped  payment  of  all  checks  or 
drafts  of  their  insolvent  assignor,  and  in  a  few 
weeks  thereafter  they  gave  the  written  order  for 
the  payment  of  the  two  drafts.  The  Union 
Bank  might  well  suppose  there  was  some  con- 
sideration for  this  transaction,  and  deem  it  un- 
safe to  pay  the  money  until  the  claims  of  the 
ieveral  parties  were  settled. 


It  is  doubtless  incumbent  on  a  plaintifl"  in  a 
bill  of  interpleader  to  show  that  he  is  ignorant 
of  the  rights  of  the  respective  parties,  who  are 
called  upon  by  him  to  interplead,  or  that  there 
is,  at  least,  reasonable  doubt  in  point  of  fact, 
as  to  which  claimant  is  entitled  to  the  money,  so 
that  he  cannot  safely  pay  it  to  one  without  risk  of 
being  required  to  pay  it  again  to  the  other. 
(Shaw  V,  Coster,  8  Eaiger339)  The  facts  found 
by  the  master,  and  established  by  the  evidence, 
clearly  bring  the  case  within  this  principle ;  and 
in  the  bill,  as  amended,  we  discover  no  such 
imperfection  as  would  have  warranted  the  Court 
in  adjudging  it  insufficient. 

For  the  reasons  given  by  the  learned  master,  the 
substance  of  which  has  already  been  stated,  the 
claim  of  Hopper  &  Co.  was  properly  sustained. 
They  were  not  estopped  in  consequence  of  having 
claimed  a  right  to  participate  in  the  distribution  of 
the  general  assets.  They  undoubtedly  had  such 
right  by  virtue  of  the  draft  they  held,  and  there 
is  no  good  reason  why  the  fact  of  having  as- 
serted it  should  prevent  them  from  following 
and  identifying  the  proceeds  of  their  own  nine 
checks,  if  they  were  able  to  do  so.  They  were 
not  seeking  to  recover  both  the  proceeds  of  their 
checks  and  a  distributive  share  of  the  general 
assets.  If  they  succeeded  in  obtaining  the  for- 
mer, they,  of  course,  had  no  intention  of  claim- 
ing the  latter.  Their  contention  was,  that  the 
proceeds  of  their  checks  was  part  of  the  fund  in 
controversy,  and,  as  regards  that  part,  it  did  not 
belong  to  the  assigned  estate,  but  to  them. 

There  is  no  error  in  that  portion  of  the  decree 
which  relates  to^costs  and  .expenses.  The  posi- 
tion occupied  bytRe^tJnion  National  Bank  was<^ 
analogous  to  that  of  a  stakeholder.  It  admitted 
the  correct  balance,  and^ was  always^ready  and 
willing^  ttrpajKhe  same  ta^he  party  or  parties 
entitled  thereto,  whenever  it  could  be  done 
withoutioss  or  risk  of  litigation.  It  derived  no 
inujest  or  benefit  fromlhe  money.  By  direction^ 
ofCourt  it  was  invested  pending  the  proceedings 
to  determine  which  of  the  adverse  claimants  was 
entitled  to  recover  it,  and  the  increase,  of  course, 
enures  to  the  benefit  of  those  who  are  entitled 
to  the  principal.  In  view  of  all  the  circum- 
stances, the  decree  was  right.  It  would  have 
been  inequitable  to  have  imposed  on  the  bank 
any  part  of  the  costs  or  expenses  of  a  contro- 
versy which  it  had  no  hand  in  creating,  and  in 
which  it  had  no  other  interest  than  that  of  self- 
protection. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellants. 

Opinion  by  Sterrett,  J. 

First  National  Bank  of  Harrisburq's  Ap- 
peal ;  Harrisburg  National  Bank's  Appeal, 
Nos.  101  and  102.    The  Court.    The  draft  or 
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check  wliich  the  City  Bank,  on  the  eve  of  its 
insolvency,  drew  on  the  Union  National  Bank, 
of  Philadelphia,  in  favor  of  appellant,  was  in  the 
ordinary  form  of  such  instruments;  and  there 
was  no  evidence  aliunde  that  it  was  designed  to 
have  any  other  than  its  ordinary  legal  effect.  It 
designated  no  particular  fund  out  of  which  it 
was  to  be  paid,  contained  no  words  importing  a 
transfer  of  the  whole  or  any  part  of  the  balance 
then  standing  to  the  credit  of  the  drawer,  nor 
did  it  even  correspond  in  amount  with  that  bal- 
ance. It  is  well  settled  that  such  a  check  or 
draft,  without  more,  is  neither  a  legal  nor  equit- 
able assignment  or  appropriation  of  a  correspond- 
ing amount  of  the  drawer's  funds  in  the  hands  of 
the  drawee.  It  gives  the  payee  no  right  of  ac- 
tion against  the  drawee,  nor  any  valid  claim  to 
the  funds  of  the  drawer  in  his  hands.  If  before 
acceptance  or  payment  of  the  draft,  the  drawer 
executes  a  voluntary  assignment  for  the  benefit 
of  creditors,  as  was  done  in  this  case,  the  funds 
in  the  hands  of  the  drawee  pass  by  the  assign- 
ment as  assets  of  the  insolvent's  estate  to  his 
assignees  in  trust  for  creditors.  (Lloyd  v,  Mc- 
Caffrey, lo  Wright,  410 ;  Bank  of  Mount  Joy  v, 
Gish's  Assignees,  22  P.  F.  Smith,  13;  Bispham's 
Prin.  of  Equity,  sect.  167  ;  Morse  on  Banking, 
278-279,  470;  Carr  tr.  The  National  Security 
Bank,  107  Mass.  45  ;  Attorney-General  z^.  Conti- 
nental Life  Ins.  Co.,  71  N.  Y.  325.)  In  Bank  of 
Mount  Joy  v,  Gish's  Assignees,  supra,  the  princi- 
ple involved  in  the  present  case  was  distinctly  rec- 
ognized and  applied  ;  and  if  it  were  necessary, 
numerous  authorities  to  the  same  effect  might  be 
cited.  In  the  case  above  cited  from  71  N.  Y.  325, 
the  insurance  company,  in  payment  of  a  loss,  had 
given  its  check  on  a  banking  institution  in  which 
it  then  had  funds  on  deposit,  more  than  sufficient 
to  meet  the  check,  but  before  it  was  presented 
the  insurance  company  failed,  and  its  receiver 
withdrew  all  the  funds.  In  an  opinion  by  Chief 
Justice  Church,  in  which  many  authorities  are 
collected  and  discussed,  it  was  held  that  the 
check,  not  having  been  drawn  on  a  particular 
fund,  did  not  operate  as  an  equitable  assignment 
pro  tanto  of  the  money  on  deposit ;  and  that  the 
claim  having  been  only  liquidated,  not  paid, 
when  the  insurance  company  failed,  and  went 
into  the  hands  of  the  receiver,  whereby  the  rights 
of  all  creditors  became  fixed,  the  payee  of  the 
check  was  not  entitled  to  payment  out  of  the 
funds  which  the  receiver  had  withdrawn  from  the 
bank,  in  preference  to  the  general  creditors. 
The  authorities,  both  American  and  English,  are 
quite  uniform  in  holding  that,  until  a  check  or 
inland  bill  of  exchange,  drawn  in  the  ordinary 
form,  is  presented  and  accepted,  it  vests  in  the 
payee  no  title,  legal  or  equitable,  to  the  funds  of 
the  drawer  on  deposit  with  the  drawee. 

Before  acceptance,  he  may  withdraw  his  funds 


or  stop  payment  of  the  check.  Tlie  drawee  is 
under  no  obligation  to  the  payee  or  holder. 
Knowledge  of  the  fact  that  checks  have  been 
drawn,  does  not  render  it  obligatory  on  him  to 
retain  the  deposit  to  meet  them.  These  princi- 
ples are  indispensable  to  the  safe  transaction  of 
commercial  business.  Their  non-observance 
would  frequently  involve  banking  institutions 
and  other  depositories  of  money  in  responsibili- 
ties to  conflicting  claimants,  and  thus  result  in 
great  embarrassment  and  loss,  without  any  com- 
pensating advantage. 

It  was  also  claimed  that  the  order  of  Novem- 
ber 2,  1876,  given  by  the  assignees  on  the  Union 
National  Bank,  directing  payment  of  the  draft 
held  by  appellant,  operated  as  an  assignment  or 
equitable  appropriation  of'  a  corresponding 
amount  of  the  fund,  but,  in  the  light  of  the 
facts,  it  is  difficult  to  see  how  the  order  could  be 
any  more  effective  for  this  purpose,  than  the 
draft  itself.  It  was  not  negotiable  nor  did  it 
purport  to  have  been  given  for  value,  and  in 
point  of  fact,  it  was  without  consideration.  This 
of  itself,  is  a  sufficient  answer  to  any  claim  based 
on  the  order. 

There  is  no  fact  or  circumstance  connected 
with  the  giving  of  the  check  by  the  City  Bank, 
or  the  order  subsequently  given  by  the  assignees, 
upon  which  appellant  can  base  a  valid  claim  to 
any  part  of  the  fund.  We  discover  no  error  in 
the  decree  made  by  the  learned  Court  below. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  appellant. 

Opinion  by  Sterrett,  J. 

People's  Bank  of  Newport's  Appeal,  No.  103. 
The  Court.  There  is  no  material  difference 
in  principle  between  this  case  and  that  of  the 
First  National  Bank  of  Harrisburg,  just  decided. 
In  that  case  some  reliance  was  placed  on  a  fact, 
which  does  not  appear  in  this  case,  viz.,  that  the 
assignees  of  the  City  Bank  had  given  an  order 
on  the  Union  National  Bank,  directing  payment 
of  the  draft  held  by  the  First  National  Bank  of 
Harrisburg,  but,  as  we  have  seen  in  that  case, 
the  order  was  without  consideration,  and  gave 
the  bank  no  better  claim  on  the  fund,  than  it 
had  before. 

For  reasons  given  in  the  case  referred  to,  there 
is  no  error  in  the  decree  of  the  Court  below. 

Decree  affirmed  and  appeal  dismissed  at  costs 
of  appellant. 

Opinion  by  Sterrett,  J. 
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Jan.  *8i,  171,  February  23,  1881. 

Mitchell  V.  Steinmetz. 

Vendor  and  vendee — Auction  sale — Equity — 
Specific  performance — Sale  of  ground-rent 
when  premises  out  of  which  it  is  reserved  are 
burdened  by  liens  for  taxes  y  etc. —  Unmarketa- 
ble title—  What  held  to  constitute. 

A  court  of  equity  will  never  decree  specific  perform- 
ance in  favor  of  a  vendor  unless  he  is  able  to  offer  a  title 
marketable  beyond  a  reasonable  doubt,  nor  against  a  ven- 
*dee  where  he  is  able  to  show  any  circumstances  which 
would  make  it  unconscionable  to  do  so. 

A.  exposed  at  public  auction  sale  a  ground-rent  which 
was  purchased  by  B.  The  terms  were  **  cash  on  execu- 
tion and  delivery  of  the  deed  within  fifteen  days/'  The 
deed  was  duly  executed  and  tendered,  but  B.  refused  to 
accept  it  on  the  ground  that  he  had  discovered  since  the 
sale,  for  the  first  time,  that  the  land  out  of  which  the  rent 
issaed  was  heavily  encumbered  by  municipal  claims.  In 
an  action  of  assumpsit  by  A.  against  B.  to  recover  damages 
for  B.'s  failure  to  comply  with  his  contract,  in  which  action 
it  was  agreed  that  the  Court  should  "exercise  as  full 
equitable  powers  as  if  a  bill  in  equity  had  been  filed  for 
specific  performance  of  the  contract :" 

Hild^  that  the  circumstances  of  the  case  were  not  such 
as  would  warrant  a  court  of  equity  in  decreeing  specific 
performance,  and  that  therefore  the  defendant  was  entitled 
to  judgment. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Assumpsit  by  Joseph  E.  Mitchell  and  Mary 
A.  his  wife,  in  right  of  said  wife,  against  Jacob 
Steinmetz.  The  facts  as  set  forth  in  a  case  stated 
were  substantially  as  follows : — 

The  said  Mary  A.  Mitchell  being  the  owner 
of  a  certain  ground-rent  of  one  hundred  dollars 
per  annum,  reserved  by  deed  dated  July  12, 
1864,  on  certain  premises  in  the  Twenty-fourth 
Ward  of  Philadelphia,  on  December  2,  1879, 
exposed  said  rent  to  public  sale  at  the  auction 
rooms  of  M.  Thomas  &  Sons.  The  agent  of 
defendant  bought  the  same  for  I1600,  the  terms 
of  sale  being  •*  cash  on  the  execution  of  the  deed 
within  fifteen  days  from  sale."  A  deed  was  duly 
executed  by  plaintiffs  containing  the  usual  cove- 
nants, and  diily  tendered  to  the  defendant  within 
the  specified  time.  He  refused,  however,  to 
accept  it  on  the  ground  that,  although  the  rent 
itself  was  unencumbered,  there  existed  at  the 
time  of  sale  and  still  existed  liens  against  the 
premises  out  of  which  said  rent  issued  for  taxes 
and  municipal  claims  to  the  amount  of  {1684. 79, 
together  with  interest  and  costs,  of  which  liens 
defendant  had,  at  the  time  of  sale,  had  no  notice, 
tnd  which  he  had  only  discovered  through 
searches  taken  out  by  him  subsequent  to  said 
sale.  The  assessed  value  of  the  premises  out  of 
which  said  rent  .issued  was  at  the  time  of  sale 
$3300.  The  case  stated  further  provided  that  the 
Court  was  to  have  authority  to  draw  any  infer- 


ences from  the  facts  which  a  jury  might  draw, 
and  to  exercise  as  full  equitable  powers  as  if  a 
bill  in  equity  had  been  filed  for  specific  perform- 
ance of  the  contract  of  sale.  If  the  Court  were 
of  opinion  that  the  defendant  was  not  bound  to 
accept  the  conveyance,  then  judgment  was  to  be 
entered  for  defendant.  If  they  were  of  opinion 
that  plaintiffs  were  entitled  to  recover  of  defen- 
dant the  loss  sustained  by  them  by  reason  of  de- 
fendant's non-fulfilment  of  his  contract,  then 
judgment  was  to  be  entered  for  plaintiffs  in  the 
sum  of  fifty  dollars.  The  Court,  after  hearing, 
entered  judgment  for  the  defendant.  Plaintiffs 
took  this  writ,  assigning  for  error  the  entry  of 
judgment  for  defendant  on  the  case  stated. 

A,  Sydney  Biddle  and  George  W,  BiddUy  for 
plaintiff  in  error. 

The  rent  is  a  wholly  different  estate  from  the 
land  out  of  which  it  issues. 

Robb  V,  Beaver,  8  W.  &  S.  127. 
Defendant  cannot  therefore  object  to  the  en- 
cumbrances on  the  ground  as  affecting  the  mar- 
ketability of  the  rent.  At  any  rate  the  amount  of 
the  encumbrances  and  the  amount  paid  for  the 
rent  (11685-^11600=^3285)  were  less  than  the 
assessed  value  of  the  premises.  It  is,  therefore, 
clear  that  the  vendee  cannot  refuse  the  title  on 
this  ground.  Besides  the  liens  were  duly  regis- 
tered before  the  sale,  and  the  vendee  had  there- 
fore constructive  notice  of  them.  There  is 
nothing  in  the  present  case  which  would  cause 
real  bona  fide  hesitation  on  the  part  of  a  Chan- 
cellor in  decreeing  specific  performance. 

Dalzell  V.  Crawford,  i  Pars.  37. 

Staplyton  v,  Scott,  16  Ves.  272. 

Berioley  v.  Carter,  L.  R.  4  Ch.  230. 

Anshutz  V.  Miller,  2  Weekly  Notes,  549. 
y.  Sergeant  Price,  for  defendant  in  error. 
The  liens  with  interest  and  costs  aggregate 
I2184.79.  The  tJt^c  to  the  ground-rent  there- 
fore is  clearly  unmarketable.  The  defendant  is 
not  therefore  obliged  to  accept  this  title,  because 
a  court  of  equity  will  not  enforce  specific  per- 
formance of  a  contract  for  the  sale  of  real  estate 
unless  the  vendor  is  able  to  offer  a  title  which  is 
marketable  beyond  a  reasonable  uncertainty.  It 
must  be  not  only  a  good  title,  but  one  which 
beyond  a  doubt  will  not  involve  the  purchaser 
in  difficulties  either  in  point  of  law  or  fact. 

Swain  v.  Fidelity  Ins.  Co.,  4  Sm.  458. 

Dalzell  V,  Crawford,  I  Par.  Eq.  Cas.  37. 

Nicol  V.  Carr,  ii  Cas.  381. 

Colwell  V,  Hamilton,  10  W.  416. 

Bumberger  v,  Clippinger,  2  W.  &  S.  311. 

Speakman  v.  Forepaugh,  8  Wr.  363. 

Wilson  V,  Cochrane,  10  Id.  229. 

Doebler's  Appeal,  14  Sm.  17. 

Swayne  v.  Lyon,  17  Id.  436. 

I  Sugden  on  Vendors,  337,  386-401. 

Drewe  v,  Corp,  9  Ves.  Jr.  368. 

Freetly  v,  Barnhart,  I  Sm.  279. 
The  Act  of  Feb.  3,  1824,  gives  the  lien  for 
taxes,  etc.,  priority  to  any  **  mortgage,  judgment, 
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debt,  obligation,  or  responsibility  which  the  said 
real  estate  may  become  charged  with  or  liable  to" 
after  the  passage  of  the  Act. 

Purd.  Dig ,  1084,  {  I. 

Pcnnock  v.  Hoover,  5  R.  291. 

Kenege  v.  Elliott,  9  W.  262. 
The  very  nature  of  a  ground-rent  shows  that 
it  is  an  **  obligation  or  responsibility"  within 
the  scope  of  the  Act. 

Cadwallader  on  Gd.  Rts.  {{  99,  193,  463. 

Whiukcr  v.  Brown,  10  Wr.  199. 

Robb  V.  Beaver,  8  W.  &  S.  124. 

Salter  v.  Reed,  3  H.  263. 

Hosier  v.  Kuhn,  8  W.  &  S.  184. 

Railroad  Co.  v.  Morrison,  5  Phila.  515. 

Gibber  v.  Smith,  2  Id.  84. 

Brown  v.  Johnson,  4  R.  146. 

Shoenburger  v.  Lyon,  7  W.  &  S.  184. 

Phillips  V,  Bonsall,  2  Binn.  142. 

Moroney  v,  Copeland,  5  Wr.  407. 

Ingersoll  v.  Sergeant,  I  Whar.  336. 
And  the  lien  for  taxes,  etc.,  will  not  be  dis- 
charged by  any  judicial  sale,  unless  the  proceeds 
are  sufficient  to  pay  them. 

Act  of  March  11,  1846,  Purd.  Dig.  1089,  {  29. 
It  makes  no  difference  that  the  Act  of  Jan.  23,' 
1849  (Purd.  Dig.  752,  §  17),  prevents  a  sale  for 
non-payment  of  taxes  from  divesting  the  ground- 
rent  ;  the  lien  is  still  there  to  prevent  any  one 
from  improving  the  estate. 

Perry  v.  Brinton,  i  H.  202. 

Phila.  V,  Meager,  17  Sm.  345. 

March  21,  1881.  The  Court.  This  pro- 
ceeding, though  in  form  an  action  at  law,  is  in 
substance  a  bill  for  specific  performance,  and 
must  be  so  treated.  The  case  stated  expressly 
provides,  that  the  Court  shall  "exercise  as  full 
equitable  powers  as  if  a  bill  in  equity  had  been  filed 
for  specific  performance  of  the  contract  of  sale." 

The  case  briefly  stated  is  this :  The  defendant 
purchased  of  the  plaintiffs,  at  public  auction,  a 
ground-rent  of  |ioo  per  year  (par  I1666.66), 
for  the  price  or  sum  of  f  1600.  The  defendant's 
conveyancer  procured  searches  against  the  prem- 
ises out  of  which  the  rent  issued,  and  found  the 
^me  encumbered  by  municipal  claims  and  taxes 
to  the  extent  of  {1684.79,  and  for  this  reason 
refused  to  take  title  to  the  ground- rent.  The 
rent  itself  was  not  encumbered,  but  defendant 
alleges  that  the  liens  referred  to,  together  with 
the  ground-rent,  equal  if  they  do  not  exceed 
the  value  of  the  land. 

A  decree  for  specific  performance  is  of  grace, 
not  of  right.  It  will  never  be  made  in  favor  of 
a  vendor,  unless  he  is  able  to  offer  a  title  market- 
able beyond  a  reasonable  doubt,  nor  against  a 
vendee  when  he  is  able  to  show  any  circumstances 
which  would  make  it  unconscionable  to  do  so. 
We  need  not  review  the  decisions  upon  this  sub- 
ject. It  is  sufficient  to  refer  to  Colwell  v.  Ham- 
ilton (10  Watts,  413)  ;  Bumberger  v,  Clippinger 
(5  W.  &  S.  311);  Dalzell  v.  Crawford  (i  Pars. 


Eq.  Cases,  37) ;  Nicol  v,  Carr  (11  Casey,  381); 
Speakman  v,  Forepaugh  (8  Wright,  363) ;  Swain 
V.  Fidelity  Ins.  Co.  (4  P.  F.  S.  455)  ;  Doebler's 
Appeal  ( 1 4  Id.  9) ;  Swayne  v.  Lyon  (i  7  Id.  436), 

It  was  urged,  however,  that  the  present  con- 
tention is  not  within  the  cases  cited,  for  the  rea- 
son that  the  rule  referred  to  applies  only  to  a 
marketable  title,  while  the  defendant's  objection 
is  not  to  the  title  to  the  ground-rent,  but  to  that 
of  the  ground  out  of  which  the  rent  issues,  in  other 
words,  that  the  objection  goes  not  to  the  validity 
of  the  title  to  the  rent,  but  to  its  value  as  a  secu- 
rity. 

A  ground-rent  is  an  estate  carved  out  of  the 
land.  The  owner  of  the  one  has  an  estate  in 
the  rent ;  the  other  an  estate  in  the  land.  Both 
are  real  estate,  and  subject  alike  to  be  encum- 
bered by  mortgage  and  judgment.  While  wc 
have  these  two  separate  estates,  they  are,  at  the 
same  time,  inse[)arably  connected.  The  rent 
issues  out  of  the  land,  and  the  owner  of  the  lat- 
ter holds  his  estate  subject  to  the  rent.  It  needs 
but  this  brief  statement  of  the  nature  of  a  ground- 
rent  to  show  that  the  title  thereto  is  indissolubly 
connected  with  the  title  of  the  land  itself.  To 
nuike  the  title  to  such  land  marketable,  the  title 
to  the  land  out  of  which  it  is  reserved  must  be 
marketable,  otherwise  we  would  have  a  rent  re- 
served out  of  nothing. 

What  are  the  facts  here?  The  land  is  heavily 
encumbered  by  municipal  claims  and  taxes, 
which,  by  Act  of  Feb.  3,  1824  (P.  L.  18),  arc 
made  prior  to  all  other  liens  and  encumbrances. 
A  judicial  sale  for  the  arrears  of  ground-rent,  or 
upon  any  other  encumbrance,  will  not  discharge 
the  lien  of  the  taxes,  unless  the  property  brings 
enough  to  pay  them.  See  Act  of  March  11,  1846 
(P.  L.  114).  It  is  manifest,  therefore,  that  this 
ground-rent  is  worthless,  or  its  value  greatly  im- 
paired by  reason  of  the  liens  upon  the  land  out 
of  which  it  issues.  These  liens  affect  the  title  to 
the  land,  and  whatever  impairs  the  title  to  the 
land  necessarily  impairs  the  title  to  a  rent  issuing 
out  of  the  land. 

If  the  title  to  the  land  fails,  the  title  to  the 
rent  falls  with  it.  I  presume  it  will  be  conceded 
that  if  this  ground -rent  had  been  subject  to  a 
prior  mortgage  on  the  land  equal  to  the  value  of 
the  latter,  the  title  to  the  rent  would  have  been 
worthless.  In  what  respect  does  such  case  differ 
from  the  one  in  hand?  In  either  event,  the 
rent  is  subject  to  a  paramount  lien  upon  the  thing 
out  of  which  it  issues,  and  which  necessarily 
sweeps  away  the  title  to  both.  This,  of  course, 
has  no  reference  to  liens  upon  the  land  which  do 
not  affect  the  rent. 

We  are  of  opinion  the  Court  b^low  committed 
no  error  in  entering  judgment  for  the  defendant 
upon  the  case  stated. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 
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Jan.  '8 1, 143.  February  23,  1 88 1. 

The  Lycoming  Fire  Insurance  Company 
V.  Brierly. 

Mutual  fire  insurance  companies — Act  of  May 
1st,  1876,  Sect,  s6,  relating  thereto — Certifi- 
cates filed  under  the  Act  as  prima  facie  evidence 
— Affidavit  of  defence — Averment  of  claim. 

Where  assessments  were  made  upon  a  premium  note, 
given  tea  mutual  fire  inf^urance  company,  which  contained 
a  promise  to  pay  the  sum  of  ^2000  **  in  such  portions  and 
at  such  time  or  times  as  the  directors  of  said  company 
may,  agreeably  to  their  a(^  of  incorporation,  require," 
and  a  suit  was  brought  to  recover  the  amount  of  the  as- 
sessments so  made,  the  plaintiff  filed,  together  with  a  copy 
of  the  note,  a  certificate  of  the  character  provided  for  in 
the  Act  of  May  i,  1876,  sect.  56  (P.  L.  67),  bearing  the 
seal  of  the  company,  and  signed  by  the  president  and  sec- 
retary of  the  said  company,  averring  the  amount  of  the 
assessments  so  claimed : 

Heldt  that  the  papers  filed  were  not  of  such  a  character 
as  to  entitle  the  plaintiff  to  judgment  for  want  of  an  affi- 
davit of  defence. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Assumpsit  by  the  Lycoming  Fire  Insurance 
Company  against  Byron  Brierly,  to  recover  two 
assessments,  amounting  together  to  the  sum  of 
five  hundred  dollars,  levied  by  the  said  com- 
pany upon  a  premium  note  of  the  said  Brierly, 
held  by  them. 

The  plaintiff  filed  a  copy  of  the  note  upon 
which  suit  was  brought,  which  was  as  follows : — 
I2000. 

For  value  received  in  Policy  No.  2293,  risk  commenc- 
ing the  26th  day  of  July,  A.  D.  1879,  issued  by  the  Ly- 
coming Fire  Insurance  Company,  I  promise  to  pay  to  said 
company,  or  their  treasurer  tor  the  time  being,  the  sum  of 
two  thousand  dollars,  in  such  portions  and  at  such  time 
or  tiroes  as  the  directors  of  said  company  may,  agreeably 
to  their  act  of  incorporation,  require.  Witness  my  hand, 
at  Philadelphia,  the  26th  day  of  July,  A.  D.  1879. 

Byron  Brurly. 

The  plaintiff  also  filed  two  certificates  prepared 
under  the  Act  of  May  i,  1876,  sec.  56  (P.  L. 
67),  the  first  of  which  was  as  follows  : — 

This  certificate  of  the  Lycoming  Fire  Insurance  Com- 
pany (being  a  mutual  fire  insurance  company),  duly  in- 
corporated, witnesseih:  That  on  the  15th  day  of  April, 
l88iD,  an  assessment.  No.  39,  has  been  made  by  said  com- 
pany upon  the  premium  note  of  Byron  Brierly,  of  Ger- 
mantown,  county  of  Philadelphia,  Pennsylvania,  a  mem- 
ber of  said  company,  insured  under  policy  No.  2293, 
dated  the  26(h  day  of  July,  1879,  amounting  to  two  hun- 
dred and  fifty  dollars.  And  that  the  amount  due  is  two 
hundred  and  fifty  dollars. 

Signed  by  the  President,  and  attested 

{siAL  OP  1     by  the  Secretary  of  the  said  Lycoming 
THE       \     Fire  Insurance  Company,  who  have  af- 
COMPANY.  j      fixed  hereto  the  corporate  seal  of  the 
same,  at  their  office  in  Muncy,  Pennsyl- 
vania, the  3d  day  of  December,  1880. 

W.  P.  J.  Painter,  Pundent, 
Attest,  James  M.  Bowman,  Secretary. 


The  second  certificate  recited  that  an  assess- 
ment, No.  40,  of  I250,  had  been  made  by  the  said 
company  upon  the  note  of  the  said  Brierly,  on 
May  14,  1880,  and  was,  in  other  respects,  iden- 
tical with  the  foregoing. 

The  56th  section  of  the  Act  of  May  i,  1876 
(P.  L.  67),  relating  to  mutual  fire  insurance 
companies,  under  which  the  plaintiff  in  this  case 
filed  the  above  certificates,  together  with  the  pre- 
mium note,  is  as  follows : — 

"  The  certificate  of  any  mutual  fire  insurance  company, 
now  in  existence  or  hereafter  incorporated,  signed  by  the 
president  and  attested  by  the  secretary  of  such  company, 
with  the  seal  affixed,  setting  forth  that  an  assessment  has 
been  made  upon  the  premium  note  or  notes  of  any  mem- 
ber, and  the  amount  due  by  such  member  upon  such  note 
or  notes,  shall  be  prima  fatie  evidence  thereof  in  all  the 
courts  of  this  Commonwealth.  But  in  all  cases  now  pend- 
ing or  hereafter  instituted,  in  any  of  the  courts  of  the 
Commonwealth  against  any  member  of  any  such  ccimpany, 
in  which  such  member  has,  or  may  hereafier,  within  the 
time  prescnt)ed  by  law,  file  an  affidavit  setting  forth  that 
he,  she,  or  they  has  or  have  already  paid  his,  her,  or 
their  proportion  of  the  loss  for  which  the  assessment  was 
levied,  or  that  the  assessment  was  for  more  money  than  is 
necessary  to  pay  the  loss  and  necessary  expenses  of  said 
company,  or  that  his,  her,  or  their  signature  or  signatures 
was  or  were  obtained  by  the  practise  of  fraud,  or  false  or 
fraudulent  representations,  such  certificate  shall  cease  to 
be  evidence  of  smything  whatever,  and  said  company  shall 
be  compelled  to  prove  its  claim  as  other  claimants  do; 
and  all  acts  or  parts  of  acts,  or  charters  or  parts  of  charters, 
inconsistent  herewith,  are  to  such  extent  repealed." 

The  defendant  filed  an  affidavit  of  defence,  in 
which  he  suggested  that  the  instrument  filed  by 
the  plaintiff  was  not  such  an  one  as  to  entitle  the 
plaintiff  to  judgment  for  want  of  an  affidavit  of 
defence.  The  plaintiff  then  obtained  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence, which  rule  was  subsequently  discharged 
by  the  Court. 

The  plaintiff  thereupon  took  this  writ,  assign- 
ing for  error  the  action  of  the  Court  below  in 
discharging  the  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 

T,  Dimner  Beeber,  for  plaintiff  in  error. 

The  plaintiff's  right  to  judgment  depends  upon 
two  questions.  First,  Was  the  copy  of  the  note 
filed  an  instrument  in  writing  for  the  payment  of 
money  under  the  second  section  of  the  Act  of 
March  28,  1835  (Purd.  Dig.  495)? 

Second,  Was  the  copy  of  the  certificate  filed 
sufficient  evidence  of  the  amount  due  on  the 
note  to  entitle  the  plaintiff  to  judgment  for  want 
of  a  sufficient  affidavit  of  defence  ? 

There  can  be  no  doubt  that  the  above  note  is 
an  instrument  in  writing  for  the  payment  of 
money.  The  fact  that  the  exact  amount  to  be 
paid  at  any  particular  time  is  uncertain,  can 
make  no  difference ;  for  an  averment  respecting 
the  amount  claimed  would  be  sufficient. 
Imhoff  V.  Brown,  6  Casey,  504. 

It  is  not  denied  that  the  certificates  filed  in 
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this  case  are  in  the  form  prescribed  by  the  Act  of 
1876.  The  Legislature  plainly  meant  to  say  that 
in  all  ordinary  cases  the  certificate  under  the  seal 
of  the  company  was  to  be  prima  facie  evidence 
of  the  amount  due  on  the  note.  The  note  left 
the  exact  amount,  demandable  at  any  one  time, 
uncertain  or  unknown.  The  certificate  declares 
that  an  assessment  has  been  made  upon  the  note, 
and  that  the  amount  so  assessed  is  due.  This  is, 
in  effect,  an  averment  or  statement  respecting 
the  extent  of  the  plaintiffs  claim  and  his  right  to 
sue. 

Imhoff  V,  Brown,  supra, 

William  C  Gross,  for  defendant  in  error. 
It  cannot  be  said  that  this  note  contains  an 
unconditional  promise  to  pay.  It  lacks  certainty 
as  to  amount  and  as  to  time.  It  is  not  negotia- 
ble. And  the  Courts  of  this  State  have  held  that 
**an  instrument  of  writing  for  the  payment  of 
money,  to  enable  the  plaintiff  to  have  summary 
judgment  under  the  Act,  must  be  positive  and 
unconditional.^^ 

Dugan  V,  Loyd,  2  Miles,  259. 

Artisan     Loan  Association    v.  Noris,   i   Weekly 
Notes,  110. 

Bamstine  ?'.  Gavaghan,  Ibid.  506. 

Gercke  v,  Montgomery,  6  Ibid.  23X. 
Neither  do  the  certificates  of  assessment  filed 
with  the  note  bring  the  plaintiff  within  the  Act 
of  March  28,  1835.  They  are  not  the  instru- 
ments upon  which  this  suit  is  brought,  nor  are 
they  part  of  the  note.  And,  **  where,  by  the 
instruments  sued  on,  the  defendant's  liability  is 
not  absolute,  but  depends  on  the  happening  of  a 
contingency,  proof  of  its  having  happened  can- 
not be  supplied  by  averment." 

Dickerson  v,  McCausland,  3  Weekly  Notes,  327. 

March  7,  1881.  The  Court.  It  doubtless 
would  be  very  convenient  for  mutual  insurance 
companies  to  be  able  to  obtain  judgments  for 
want  of  an  affidavit  of  defence  by  filing  with  the 
premium  note  the  certificates  of  assessments 
which,  by  the  Act  of  May  i,  1876,  are  made 
prima  facie  evidence.  But  to  hold  so,  would  be 
to  import  a  new  provision  into  the  affidavit  of 
defence  law,  under  which  it  has  always  been 
held  that  the  bond,  note,  or  other  instrument 
sued  upon  must  be  such  that  the  jury  can  give  a 
verdict  upon  it  alone  without  other  evidence. 
The  most  that  has  been  allowed  has  been  an 
averment  of  demand,  where  that  was  necessary 
to  entitle  the  party  to  interest  at  any  particular 
rate,  or  as  to  the  extent  of  his  claim.  (Bank  v, 
Thayer,  2  W.  &  S.  443 ;  Imhoff  v.  Brown,  6 
Casey,  504.)  Here  facts  independent  of  the 
note  must  be  proved,  and  the  plaintiff  cannot 
file  the  evidence  of  such  facts  to  compel  the  de- 
fendant to  show  his  hand  and  answer  to  it. 

Writ  of  error  dismissed  at  the  costs  of  the 
plaintiff,  without  prejudice,  and  record  remitted. 

Per  Curum. 


Jan.  '81,  113.  February  24,  i2s8i. 

The  Camden  and  Philadelphia  Steamboat 
Ferry  Co.  v.  Monaghan.    [No.  x.] 

Negligence  —  Contributory  negligence  — Finding 
of  referee —  When  conclusive — Act  of  May  14, 
1874^ 

A  passenger  in  a  ferry  boat  was  standing  at  the  door 
inside  the  cabin  while  the  boat  was  approaching  the  land- 
ing. The  boat  entered  the  slip  without  touching  the  piles 
on  either  side  but  struck  the  bridge  with  such  force  as  to 
throw  the  passenger  to  the  ground,  whereby  she  sustained 
an  injury.  In  an  action  by  her  against  the  ferry  company 
to  recover  damages  for  the  injury : 

Ueld^  that  the  plaintifif  had  not  been  guilty  of  contribu- 
tory negligence. 

The  above  case,  having  been  submitted  to  a  referee 
under  the  provisions  of  the  Act  of  May  14,  1874,  and  hav- 
ing been  finally  removed  to  the  Supreme  Court  on  error : 

Held^  that  it  was  not  the  province  of  that  Court  to  re- 
view the  referee's  finding  of  negligence  on  the  i)art  of  the 
defendant  or  his  assessment  of  damages.  Those  are  ex- 
clusively matters  of  fact  as  to  which  the  referee's  conclu- 
sions are  to  be  treated  as  the  verdia  of  a  jury. 

Sharswood,  C.  J.,  dissents. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Case,  by  Bridget  Monaghan  against  the  Cam- 
den and  Philadelphia  Ferry  Company  to  recover 
damages  for  injuries  sustained  by  plaintiff  while 
a  passenger  on  defendant's  boat,  by  reason  of 
the  alleged  negligence  of  defendant's  servants. 

By  writing  filed  it  was  agreed  that  the  case 
should  be  submitted  to  the  decision  of  Francis 
Rawle,  Esq.,  as  referee,  under  the  Act  of  May 
14,  1874,  and  that  the  said  referee  should  file 
with  his  report  a  copy  of  the  evidence  which 
should  be  adduced  before  him,  the  right  of  a 
writ  of  error  or  appeal  from  the  decision  of  said 
referee  being  reserved  to  each  of  the  parties. 

The  facts  as  found  by  the  referee  in  his  report, 
filed  November  18,  1880,  were  as  follows: — 

**The  defendant  is  the  owner  of  a  line  of 
ferry  boats  plying  between  Philadelphia  and 
Camden,  N.  J.,  in  connection  with  the  railroad 
line  from  Cape  May,  N.  J.,  to  Philadelphia.  The 
plaintiff,  a  single  woman  of  over  forty  years  of 
age,  on  the  evening  of  March  20,  1880,  at  about 
half  past  six  o'clock,  was  a  passenger  on  one  of 
defendant's  ferr>'  boats  on  her  way  from  Cape 
May  to  Philadelphia,  having  duly  paid  her  fare 
between  those  two  places.  As  the  ferry  boat  on 
which  she  was  travelling  approached  the  Phila- 
delphia slip,  the  plaintiflf,  in  common  with  her 
fellow  passengers,  stood  up  ready  to  go  on  shore 
as  soon  as  the  boat  landed ;  she  moved  towards 
the  front  of  the  boat,  and,  when  the  boat  struck 
the  bridge  of  the  slip,  was  standing  at  the  for- 
ward part  of  the  cabin  just  inside  the  door.    The 
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door  was  a  loose  door,  swinging  freely  both  ways. 
Half  of  the  door  was  open,  and  the  plaintiff  stood 
in  front  pf  this  half;  the  other  half  was  closed  but 
not  fastened.  The  sill  of  this  door  was  an  un- 
usually high  one,  but  of  the  kind  that  is  com- 
mon and  necessary  on  ferry  boats  to  keep  water 
out  of  the  cabin.  The  night  was  clear ;  there 
was  a  breeze,  but  not  a  strong  one,  blowing  up 
the  river;  there  was  no  unusual  tide  running. 
The  boat  ran  into  the  slip  without  touching  the 
piles  on  either  side,  and  struck  the  bridge  with 
such  force  as  to  throw  the  plaintiff  down ;  in 
falling  she  struck  the  door  sill,  and  sustained  the 
injuries  for  which  she  brought  this  suit.  They 
consisted  of  a  fracture  of  the  lower  end  of  the 
fibula  and  a  severe  sprain  about  the  ankle-joint." 
It  was  in  evidence  that  plaintiff  was  the  only 
passenger  thrown  down,  though  another  only 
saved  herself  by  clutching  a  post.  The  referee 
found  that  the  defendant's  ferry  boat  on  the 
night  in  question  was  so  negligently  and  care- 
lesly  conducted  by  the  defendant's  servants,  as 
to  bump  into  the  bridge  at  the  landing  with  suffi- 
cient violence  to  throw  down  the  plaintiff  and 
cause  thereby,  directly,  the  injuries  for  which  she 
brought  this  action.  Also  that  plaintiff  was 
legally  free  from  fault,  and  that  the  sole  legal 
cause  of  her  injuries  was  this  negligence  on  the 
port  of  the  defendant.  - 

As  to  the  question  of  damages,  the  referee 
found  that  the  effect  of  the  injuries  would  to  a 
large  extent  be  permanent,  and  reduce  for  the 
rest  of  her  life,  plaintiff  *s  ability  to  support  her- 
self in  her  ordinary  occupation ;  and  therefore 
fixed  her  damages  at  I3200. 

Defendant  filed  exceptions  to  this  report  on  the 
ground,  inter  alia:  i.  That  there  was  no  evi- 
dence to  justify  the  finding  that  the  boat  **  struck 
the  bridge  with  such  force  as  to  throw  the  plaintiff 
down.  In  falling  she  struck  the  door  sill" ;  the 
evidence  being  that  owing  to  the  position  in 
which  the  plaintiff  stood,  the  jar  of  the  boat 
caused  her  to  fall  over  the  sill. 

2.  That  there  was  no  evidence  to  justify  the  find- 
ing that  there  was  no  contributory  negligence  on 
the  part  of  the  plaintiff,  and  that  she  did  nothing 
that  was  not  prudent,  customary,  and  proper, 
there  being  no  evidence  that  it  is  either  prudent, 
customary,  or  proper  for  passengers  on  a  ferry 
boat  to  stand  just  inside  the  sill  of  the  cabin 
door,  where  a  slight  jar  is  likely  to  throw  them 
down  as  the  boat  enters  the  dock.  On  the  con- 
trary, the  fact  that  the  plaintiff  was  the  only  pas- 
senger thrown  down,  was  persuasive  evidence 
that  her  position  was  the  real  cause  of  the  acci- 
dent. 

3.  That  even  if  plaintiff  was  entitled  to  recover, 
the  damages  awarded  were  grossly  excessive,  and 
no  justification  for  the  amount  is  found  in  the 
evidence. 


The  Court,  after  hearing,  dismissed  the  ex- 
ceptions, and  entered  judgment  for  the  plaintiff 
(see  9  Weekly  Notes,  368),  whereupon  defend- 
ant took  this  writ,  assigning  for  error,  inter  alia^ 
the  dismissal  of  the  exceptions  to  the  referee's 
report  above  cited,  and  the  entry  of  judgnbent  for 
the  plaintiff. 

Wayne  Mac  Veagh  and  G.  T.  Bispham,  for 
plaintiff  in  error. 

There  being  no  doubt  as  to  the  acts  bearing 
upon  the  question  of  negligence,  or  the  inferences 
to  be  drawn  from  them,  the  question  is  one  of  law 
for  the  Court,  and  is,  therefore,  properly  review- 
able in  this  Court. 

Goshorn  v.  Smith,  8  Weekly  Notes,  289. 
There  was  such  contributory  negligence  on  the 
part  of  defendant  in  error  as  should  have  barred 
her  recovery.     Her  attitude  and  location,  being 
unreasonable   under  the  circumstances,   brings 
her  within  the  ruling  of  cases  where  the  negli- 
gence of  the  passenger  bars  any  recovery. 
Penna.  R.  R.  Co.  v,  Zebe.  9  Casey,  326. 
Pittsburgh  &  Connellsville  R.  R.  Co.  v.  McClurg,  6 
Sin.  297. 
Theo.    Cuyler   Patterson,  for  defendant   in 
error. 

The  facts  found  by  a  referee  under  the  Act  of 
May  14,  1874,  are  not  reviewable  either  by  the 
Common  Pleas  or  Supreme  Court. 
Lee  V,  Keys,  7  Norris,  175. 
In  order  to  defeat  recovery  of  damages  for  de- 
fendant's negligence,  the  plaintiff's  negligence 
inust  have  been  the  proximate  and  not  the  re- 
mote cause  of  the  injury ;  in  other  words,  it  must 
be  its  judicial  cause,  and  not  merely  one  of  its 
conditions. 

Wharton  on  Negligence,  {  30J. 

Pass.  Railway  v,  Boudrou,  8  Weekly  Notes,  241. 

March  14,  1881.  The  Court.  The  referee 
has  found  as  a  fact  that  the  plaintiff  in  this  action 
was  not  guilty  of  contributory  negligence  in  the 
accident  which  caused  her  injury.  The  only 
escape  from  the  effect  of  this  finding  would  lie 
in  the  proposition  that  the  undisputed  facts  of 
the  case  establish  negligence  in  se  on  her  part. 
To  this  point,  therefore,  the  argument  of  the 
learned  counsel  for  the  plaintiff  in  error  is  di- 
rected. We  find  ourselves  quite  unable,  however, 
to  assent  to  his  conclusions.  The  plaintiff  below 
was  a  passenger  by  the  defendant's  ferry-boat 
from  Camden  to  Philadelphia.  As  the  boat  ap- 
proached the  wharf  she  arose  from  her  seat,  along 
with  the  other  passengers,  and  at  the  moment  of 
the  collision  she  was  standing  at  the  forward  part 
of  the  cabin,  just  inside  the  door.  The  boat 
entered  the  slip  without  touching  the  piles  on 
either  side,  but  struck  the  bridge  with  such  force 
as  to  throw  the  plaintiff  down  and  produce  the 
injury  complained  of.  Of  course,  it  is  true  thajt 
if  she  had  remained  in  her  seat  she  would  not 
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have  been  injured,  but  it  does  not  necessarily 
follow  that  her  act  of  leaving  her  seat  was  con- 
tributory negligence.  Had  she  occupied  a  mani- 
fest place  of  danger,  as,  for  instance,  a  position 
very  near  to  the  end  of  the  boat  where  there  was 
no  railing,  and  been  precipitated  into  the  water 
by  the  shock  of  the  collision,  the  contention  of 
the  defendant  would  be  much  more  appropriate, 
and  would,  perhaps,  be  conclusive  against  her. 
But  the  position  she  was  in  at  the  moment  of  the 
accident  was  not  one  of  apparent  danger  at  all.  She 
was  inside  the  cabin  near  the  door,  in  a  place,  and 
in  an  attitude  apparently  of  perfect  safety.  It  is  the 
uniform  habit  of  persons  riding  on  steamboats  to 
be  upon  their  feet  at  will  while  the  boat  is  in  mo- 
tion, and  especially  as  it  approaches  the  landmg. 
It  is  one  of  the  most  comfortable  and  satisfactory 
features  of  steamboat  travel  that  passengers  are  at 
liberty  to  move  about  from  place  to  place  on  the 
vessel  while  it  is  in  motion.  It  was  not  shown 
by  any  testimony  in  this  case  that  there  was  any 
liability  to  danger  in  the  position  of  the  plaintiff 
at  the  time  of  the  accident. 

The  referee  finds  that  she  acted  as  prudent 
people  do  in  like  circumstances,  and  his  conclu- 
sion in  this  respect  is  so  plainly  in  accordance  with 
universal  experience  that  it  is  impossible  for  us 
to  find  any  error  in  it.  We  are  clearly  of  opin- 
ion that  the  referee  was  correct  in  his  finding 
that  the  plaintiff  was  not  guilty  of  contributory 
negligence.  This  disposes  of  the  case,  because 
we  do  not  consider  it  within  our  province  to 
review  either  the  finding  of  negligence  of  the 
defendant,  or  the  assessment  of  damages.  Those 
are  exclusively  matters  of  fact  as  to  which  the 
referee's  conclusions  are  to  be  treated  as  the 
verdict  of  a  jury,  and  are  not  subject  to  review 
in  this  Court,  except  where  in  a  common  law 
trial,  before  a  jury,  the  assignment  of  error  is 
such  as  can  be  heard  and  determined.  (Jamison 
V.  Collins,  2  Norris,  359  ;  Lee  v.  Keys,  7  Nor- 
ris,  175.)    We  see  no  error  in  this  record. 

Judgment  affirmed. 

Opinion  by  Green,  J.  Sharswood,  C.  J., 
dissents. 


Jan.  '81,113.  March  19,  1881. 

The  Camden  and  Philadelphia  Steamboat 
Ferry  Co.  v.  Monaghan.    [No.  a.] 

Practice^ Act  of  25  Afay,  i874'-'lVhen  writ 
of  error  will  not  be  deemed  as  taken  for  delay. 

Rule  for  damages  under  Act  of  1874. 

This  was  an  action  to  recover  damages  sus- 
tained by  defendant  in  error  through  plaintiff  in 
error's  negligence.  The  referee  found  for  plain- 
tiff below,  upon  which  finding  judgment  was  en- 


tered by  the  Court  below.  On  writ  of  error  the 
judgment  was  affirmed  on  March  14,  1881.  The 
opinion  of  the  Court  was  delivered  by  Green,  J. 
Sharswood,  C.  J.,  dissenting. 

The  defendant  in  error  then  took  a  rule  to 
show  cause  why  damages  and  costs  under  the  Act 
of  May  25, 1874,  should  not  be  allowed;  alleging, 
generally,  in  the  affidavit  that  the  writ  of  error 
had  been  taken  for  delay. 

T.  Cuyler  Patterson,  for  the  rule. 

[Sharswood,  C.  J.  Do  you  think  that  you 
can  maintain  your  rule  when  the  record  shows 
that  there  was  a  dissent  ?] 

No  dissenting  opinion  was  filed,  and  the  facts 
entitle  the  defendant  in  error  to  the  rule. 

Bispham,  contra,  was  not  called  on. 

Per  Curiam.  Where,  as  here,  there  has  been 
a  dissent  from  the  affirmance  of  the  judgment, 
the  writ  of  error  cannot  be  deemed  as  having 
been  taken  for  delay. 

Rule  discharged. 


Jan.  *8i,  13.  Jan.  4,  1881. 

Taylor's  Appeal. 

Power  of  revocation — Will — When  disposition 
in  will  not  referring  to  power  will  take  effect 
as  a  revocation, 

A  deed  of  trust  conveying  real  estate  contained  a  pro- 
viso that  '*  it  shall  and  may  be  lawful  for  the  said  grant- 
ors, and  the  survivor,  by  any  writing  or  writings  under 
their  hands  and  seals,  or  under  the  hand  and  seal  of  the 
survivor  of  them,  to  revoke"  the  said  trusts  and  declare 
new  uses  of  the  subjects  thereof: 

Held,  that  a  will  of  the  surviving  grantor,  whereby  he 
devised  the  said  real  estate  upon  other  trusts,  but  which 
contained  no  reference  to  the  former  deed  of  trust  or 
power  of  revocation  contained  therein,  would  operate  as 
a  sufficient  execution  of  said  power. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Bill  in  equity  between  Maria  L.  Taylor,  com- 
plainant, and  Elizabeth  E.  Smiley,  defendant. 

The  facts  of  this  case,  together  with  the  argu- 
ments of  counsel,  and  the  opinion  of  the  Court 
below,  are  fully  reported  in  9  Weekly  Notes,  30, 
q,v. 

Complainant  took  this  appeal,  assigning  for 
error  the  dismissal  of  her  bill  by  the  Court  below. 

f.  Alexander  Simpson,  for  appellant. 

Benjamin  Daniels  {Joseph  M,  Pile  with  him), 
for  appellee. 

January  17,  1881.  The  Court.  The  decree 
in  this  case  is  affirmed  upon  the  opinion  of  the 
learned  President  of  the  Court  below. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 
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Ordered t  That  if  the  money  to  be  paid  **by  the  La- 
clede Gas  Light  Company,  shall  be  paid  by  the  3d  or  5th 
of  May  next,  the  president  and  secretary  are  directed  10 
have  a  dividend  of  $600,000  entered  on  the  books  of  the 
company,  and  to  cause  private  circulars  to  be  sent  to  the 
respective  stockholders  informing  them  of  the  amount  of 
dividend  then  standing  to  their  credit,  and  -to  pay  the 
same  on  demand." 

Accordingly,  after  the  payment  of  said  note, 
I50  per  share  w.  s  paid  in  accordance  with  said 
resolution,  and  accountant  received  the  sum  of 
{4995.  It  was  in  evidence  that  the  ordinary 
form  of  declaring  dividends  was  a  resolution 
'*  that  a  dividend  of  —  dollars  a  share  be  de- 
clared out  of  the  earnings  of  the  company  for 
the  last  six  months,"  etc.  The  accountant  paid 
over  the  above  sum  of  f  4995  to  the  life-tenant, 
and  claimed  credit  therefor ;  to  this,  objection 
was  made  before  the  auditor,  who  disallowed  the 
credit,  holding  that  the  said  sum  was  not  a  part 
of  **the  issues,  profits,  and  dividends  of  the  com- 
pany." Exceptions  were  filed  to  this  action  of 
the  auditor,  on  behalf  of  Sarah  Vinton. 

George  junkin,  for  the  life-tenant,  Sarah  Vin- 
ton. 

The  presumption  is,  that  the  directors  of  the 
company  did  not  transcend  their  authority,  and 
declare  a  dividend  of  that  which  was  not  in  their 
power  so  to  distribute.  The  fund  was  produced 
by  a  compromise  of  a  doubtful  claim. 

/,  G,  Johns  on ,  for  trustee,  and  Edward  Ship- 
pen,  for  Frederick  Vinton,  the  remainderman. 

The  fund  was  the  produce  of  a  sale  of  a  part 
of  the  company's  franchise,  and  is,  therefore, 
principal  and  not  rents,  issues,  and  profits.  The 
very  form  of  declaring  this  so-called  dividend 
shows  that  it  was  entirely  differently  regarded 
from  the  ordinary  dividend. 

Jan.  4,  1881.  The  Court.  The  St.  Louis 
Gas  Company  sold  their  claim  to  the.  exclusive 
right  to  furnish  gas  to  about  one-half  of  the  city 
of  St.  Louis,  together  with  the  pipes,  lamps,  etc., 
for  supplying  the  gas,  for  {650,000 ;  which  sum 
they  divided  among  their  stockholders  as  a  divi- 
dend. Was  this  dividend  profits  or  capital?  The 
company  sold  a  part  of  their  franchise,  a  part  of 
their  business  and  a  part  of  the  machinery  neces- 
sary to  carry  on  that  business  and  make  the  fran- 
chise available  and  valuable. 

The  capital  of  a  company  is  not  merely  the 
value  of  the  shares.  Everything  which  is  neces- 
sary to  carry  into  effect  the  purposes  of  the  com- 
pany is  capital.  Even  when  profits  assume  this 
character  they  become  capital,  and  cannot  be 
treated  as  profits,  nor  can  they  cease  to  be  capi- 
tal. Capital  is  necessarily  a  homogeneous  whole. 
If  this  were  not  so,  it  might  be  converted  piece- 
meal into  profits  or  something  else,  and  be  ex- 
tinguished. 

In  a  gas  company  surely  the  right  to  supply 
gas,  and  the  pipes  and  lamps  by  which  it  is  sup- 


Coittitton  ^lleas— lEquitfi* 


C  P.  No.  3.  Dec.  14,  1880. 

In  re  Estate  of  Sarah  Vinton. 
Stocks  —  Dividends  —  Trust  estate  —  Dividends 
arising  from  the  sale  of  gas-mains,  pip^s, 
lamps,  etc,,  of  a  gas  company — Respective 
rights  of  the  tenant  for  life  and  the  remainder- 
man to  such  dividends —  fVliat  are  profits  and 
what  is  capital. 

Bur  exceptions  to  auditor's  report. 
From  the  report  of  the  auditor  appointed  to 
audit,  etc.,  the  account  of  the  Penna.  Co.  for 
Insurances  on  Live^  etc.,  trustees  for  Sarah 
Vinton,  under  deed  of  trust  of  Jas.  Martin,  the 
following  facts  appeared :  By  deed  of  trust  dated 
May  19,.  1856,  Jas.  Martin  assigned  and  set  over 
to  the  above-named  trustees,  one  hundred  shares 
of  the  capital  stock  of  the  St.  Louis  Gas  Light 
Co.  in  trtist  to  receive  all  issues,  profits,  and 
dividends  accruing  therefrom,  and  to  pay  over 
the  same  to  Sarah  Vinton  during  her  natural  life, 
and  after  her  death  to  transfer  said  stock  to  Fred- 
crick  Vinton,  or  his  legal  representatives. 

The  St. Louis  Gas  Light  Co.  was  incorporated  by 
Act  of  the  General  Assembly  of  Missouri,  Feb.  4, 
1833,  its  objects,  as  stated  in  the  preamble,  being 
to  erect  works  for  supplying  the  city  with  gas  for 
lighting  the  city,  and  for  supplying  the  inhabit- 
ants with  gas.  Section  23  of  the  Act  of  Incorpo- 
ration enacted  that  the  company  should  have 
"  the  sole  and  exclusive  privilege  of  vending  gas- 
lights and  gas-fittings  in  the  City  of  St.  Louis  and 
its  suburbs." 

Subsequently,  on  January  8,  1841,  the  City  of 
St.  Louis,  by  indenture,  granted  to  the  St.  Louis 
Gas  Light  Co.  for  and  during  the  existence  of 
their  clSirter,  the  sole  and  exclusive  privilege  of 
lighting  the  streets,  alleys,  wharfs,  public  build- 
ings, and  other  public  places  of  the  City  of  St. 
Louis.  Later,  the  Laclede  Gas  Light  Co.  was 
chartered,  and  it,  too,  claimed  an  exclusive 
privilege  to  supply  gas  to  the  city.  The  contest 
between  the  companies  continued,  and  on  Feb. 
^»  1873,  ^  tripartite  agreement  was  executed  be- 
tween the  two  companies  and  the  city  of  St. 
Louis,  by  which  the  St.  Louis  Co.  surrendered 
all  claim  to  any  exclusive  privilege  in  certain 
parts  of  the  city,  sold  to  the  Laclede  Co.  all  the 
gas-mains,  pipes,  lamps,  etc.,  within  that  part  of 
the  city ;  and  the  Laclede  Co.  agreed  to  pay  the 
St  Louis  Co.  {650,000  in  consideration  of  this 
contract.  These  pipes,  mains,  etc.,  had  been 
originally  paid  for,  partly  from  the  capital  stock 
of  the  company  and  partly  out  of  the  earnings. 
The  Laclede  Co.  gave  their  note  for  the  above 
smn,  and  at  a  meeting  of  the  directors  of  the  St. 
Louis  Co.  it  was— 
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plied,  must  be  regarded  as  capital  as  much  as  the 
building  in  which  the  gas  is  manufactured. 

Even  if  it  were  shown  that  the  whole  1650,000 
were  paid  alone  for  the  pipes  and  lamps,  and 
that  they  were  purchased  by  the  profits,  their 
character  as  capital  is  not  changed.  When  profits 
arc  used  to  extend  enterprises  of  this  kind  they 
become  capital  as  much  as  when  they  are  used  to 
purchase  raw  material.  The  fund  in  controversy 
was,  therefore,  properly  distributed  by  the  mas- 
ter as  capital. 

The  exceptions  are  dismissed  and  the  report 
confirmed. 

Opinion  by  Finletter,  J. 


C.  P.  No.  4.  March  14,  1881. 

Fricke  v.  Mageow 

Equity — Resulting  trust  not  established  by  parol 

— Act  of  April  22,  l8s6 — Statute  of  Limita 

tions  enforced  in  equity — Amendment  of  bill  at 

bar, 

Sur  demurrer  to  bill  in  equity. 

The  bill  as  amended  averred  that  the  com- 
plainant became  insolvent  in  January,  1867,  and 
confessed  judgment  to  the  defendant  Magee  for 
the  amount  of  his  indebtedness  to  him,  upon 
which  judgment,  execution  was  issued  imme- 
diately. The  bill  then  charged  that  in  order  to 
prevent  a  sacrifice  of  the  defendant's  property  at 
sheriff's  sale,  and  in  consideration  that  Fricke 
would  not  bid  against  him,  Magee  agreed  ver- 
bally that  he  would  become  the  purchaser  thereof 
as  trustee  for  Fricke's  family,  afterwards  sell  the 
said  property  at  private  sale,  and  after  pa3nng  his 
own  and  other  judgments  out  of  the  proceeds, 
pay  over  the  residue  to  the  family  of  the  com- 
plainant; that  in  accordance  with  this  verbal 
agreement  Magee  bought  various  pieces  of 
Fricke's  real  estate  and  nearly  all  his  personalty 
at  sheriff's  sale  (the  title  of  certain  real  estate 
being  taken  in  the  names  of  third  parties,  who 
were  also  made  parties  to  the  bill) ;  and  that  the 
complainant  on  February  i,  1867,  executed  an 
assignment  for  the  benefit  of  creditors.  After 
alleging  that  the  terms  of  the  trust  had  not  been 
complied  with  but  that  Magee  had  disposed  of 
the  property  to  his  own  use,  the  bill  prayed  a 
discovery,  account  and  conveyance. 

y.  Austin  Spencer y  for  the  demurrer. 

A  resulting  trust  in  land  only  arises  in  case  of 
fraud  in  obtaining  title  or  from  the  payment  of 
the  purchase-money  when  the  title  is  acquired. 
Since  the  Act  of  April  22,  1856,  a  trust  in  land 
cannot  be  established  by  parol  without 'writing. 
Bamet  v,  Dougherty,  8  Casey,  371. 
Jackman  v,  Ringland,  4  W.  &  S.  149. 
Kellum  V.  Smith,  9  Casey,  158. 
Bickers  Appeal,  5  N orris,  204. 

The  Statute  of  Limitations  is  applied  with  the 


same  effect  in  a  court  of  equity  as  in  a  court  of 
law. 

Ashhurst's  Appeal,  lo  Smith,  290. 
Hamilton  v.  Hamilton,  6  Harrb,  20.   ' 

The  remedy,  if  any,  is  at  law.     Equity  will 
not  execute  a  voluntary  contract  inter  vivos, 
Carhart's  Appeal,  28  Smith,  100. 

E,  Hunn,  Jr,  (with  him  F.  C.  Brewster), 
contra. 

The  transaction  was  a  mortgage,  and  as  in 
Sweetzer's  Appeal,  21  Smith,  264,  such  male- 
ficium  is  shown  as  makes  the  defendajit  a  trustee. 

The  agreement  was  no  fraud  on  creditors,  as  it 
created  a  trust  to  pay  them.  It  was  supported 
by  a  sufficient  consideration,  viz.,  that  Fricke 
refrained  from  bidding  at  the  sale.  The  allega- 
tion of  the  assignment  for  the  benefit  of  creditors 
should  be  stricken  out;  at  most  it  is  only  sur- 
plusage. No  promise  was  made  to  the  assignee, 
and  he  can  have  no  claim. 

As  Magee  may  have  realized  enough  to  pay 
his  judgment  but  recently,  the  Statute  of  Limita- 
tions does  not  apply.  Our  only  remedy  is  an 
account  and  reconveyance 

G,  W.  Thorn,  in  reply. 

This  was  merely  a  promise  without  considera- 
tion ;  and  after  the  assignment  the  plaintiff  had 
only  a  resulting  trust  after  the  payment  of  his 
debts  by  the  assignee. 

April  2,  1 88 1.  The  Court  (after  stating  the 
facts).  This  bill  very  naturally  has  been  de- 
murred to.  It  is  quite  clear  that  it  is  incapable 
of  being  sustained.  So  far  as  relates  to  the  real 
estate  which  is  alleged  to  have  been  the  subject 
of  this  trust,  the  plaintiff  is  immediately  con- 
fronted by  the  Act  of  22d  of  April,  1856  (sec- 
tion 4,  P.  L.  553,  I  Brightly's  Purdon,  724), 
which  enacts  that  **all  declarations  or  creations 
of  trusts  or  confidences  of  any  lands,  tenements 
or  hereditaments,  and  all  grants  and  ^ignments 
thereof,  shall  be  manifested  by  writing,  signed 
by  the  party  holding  the  title  thereof,  or  by  his 
last  will  in  writing,  or  else  to  be  void."  The 
plaintiff's  case,  according  to  his  own  statement 
of  it,  is  directly  within  the  prohibition  of  this 
Act.  It  is  an  attempt  to  set  up  a  parol  trust 
founded  upon  the  alleged  agreement  of  a  pur- 
chaser at  sheriff's  sale  that  he  would  buy  the 
property  for  the  defendant  in  the  execution.  It 
is  the  precise  case  of  Jackman  v,  Ringland  (4  W. 
&  S.  149),  and  Bamet  v,  Dougherty  (8  Casey, 
371),  except  that  in  those  cases  the  method 
adopted  in  the  attempt  to  enforce  the  void  trust 
was  an  action  of  ejectment,  and  in  this  case  it  is  . 
a  bill  in  equity,  a  circumstance  which  cannot 
make  the  least  difference  in  the  application  of 
the  law.  These  cases  were  affirmed  in  Kellum 
V,  Smith  (9  Casey,  158),  in  which  it  was  further 
held  that  every  attempt  to  take  such  a  parol 
trust  out  of  the  statute  by  converting  it  into  a 
resulting  trust  must  fail  unless  it  can  be  shown 
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that  the  alleged  cestui  que  trust  paid  the  money, 
or  that  there  was  fraud  at  the  time  of  the  sate, 
neither  of  which  is  pretended  or  alleged  in  this 
l)ill.  That  subsequent  fraud  will  not  raise  a  re- 
sulting trust  is  settled  by  many  cases.  Kellum  v. 
Smith  was  followed  by  Nixon's  Appeal  (13  Smith, 
279),  which  was  also  the  ca3e  of  a  parol  trust 
foimded  upon  an  alleged  agreement  to  purchase 
one-half  of  the  property  at  a  judicial  sale  for  the 
benefit  of  the  alleged  cestui  que  trusty  and  by 
Savings  Bank  v.  Bennett  (26  Smith,  402),  Ben- 
nett V,  Savings  Bank  (6  Norris,  382),  and  other 
cases  to  the  same  effect. 

These  determinations  sufficiently  show  that 
the  Act  of  1856  is  a  flat  bar  to  the  maintenance 
of  the  parol  trust  which  the  plaintiffs  set  up  in 
their  bill.  Even  if  they  could  give  to  the  trans- 
action set  out  in  their  bill  any  flavor  of  a  result- 
ing trust,  a  quality  which  there  is  not  the  least 
pretence  to  say  it  possesses,  their  claim  would 
nevertheless  have  been  barred  long  since  by  the 
6th  section  of  the  Act  already  cited  (P.  L.  533, 
2  Brightly 's  Purdon,  930),  which  requires  a 
proceeding  to  enforce  a  resulting  trust  as  to 
realty  to  be  brought  within  five  years  after  the 
trust  accrued.  Nothing  is  set  out  in  the  plain- 
tiffs bill  to  take  his  case  out  of  this  provision  of 
the  statute.  As  to  the  personal  property  alleged 
to  have  been  sold  at  the  sheriff's  sde  the  plain- 
tifils  can  no  more  maintain  a  bill  in  equity  for  the 
proceeds  of  it,  after  the  lapse  of  thirteen  years, 
than  they  could  now  maintain  trover,  account  ren- 
der or  an  action  for  money  had  and  received  for 
it.  A  chancellor  applies  the  Statute  of  Limita- 
tions with  the  same  effect  that  is  given  to  it  in  a 
court  of  law.  (Hamilton  v.  Hamilton,  6  Har. 
20.)  And  the  defendants  have  properly  taken 
advantage  of  the  statute  by  demurrer,  as  the  ob- 
jection appears  on  the  face  of  the  bill. 

In  addition  to  what  has  been  observed  it  may 
he  further  said  that  the  plaintiffs  have  in  their 
bill  inadvertently  stated  themselves  out  of  court 
in  setting  out  the  fact  that  Henry  Fricke,  on  the 
1st  of  February,  1867,  assigned  all  his  property 
of  every  kind  for  the  benefit  of  his  creditors. 
This  assignment  of  course  covered  the  claims 
which  are  the  foundation  of  the  present  suit,  and 
the  statement  shows  that  Henry  Fricke  has  no 
right  to  maintain  this  suit.  When  the  effect  of 
this  was  observed  on  the  argument,  the  plaintiffs' 
counsel,  in  order  to  avoid  the  pitfall  which  the 
plaintiffs  had  thus  unawares  dug  for  themselves, 
asked  leave  to  amend  the  bill  by  striking  out  this 
statement  relative  to  the  assignment  for  the  bene- 
fit of  creditors.  But  this  motion  cannot  by  any 
means  be  allowed.  Amendments  in  equity  are  in 
the  discretion  of  the  Court.  They  are  allowed 
with  great  caution  where,  as  here,  the  bill  has 
been  sworn  to ;  always  in  furtherance  of  justice, 
but  never  to  aid  a  party  in  the  suppression  of 
material  facts. 


Demurrer  sustained,  and  it  is  ordered  that  the 
bill  be  dismissed,  plaintiff  to  pay  the  costs. 
Opinion  by  Thayer,  P.  J. 


©rj^Jaits'  €ourt^ 


Fritz's  Estate. 


Feb.  23,  1881. 


Return  to  sale  of  real  estate  by  order  of  Court 

— Amendment^  when    not    allowed^^Act   of 

March  2jy  1867. 

Sur  petition  of  executor  to  amend  return  of 
sale. 

The  petition  of  Peter  Fritz,  Jr.,  executor  of 
the  estate  of  Peter  Fritz,  the  decedent,  recited 
an  order  of  sale  of  real  estate  by  this  Court  for 
the  payment  of  debts,  issued  January  15,  1881, 
and  hi;  return  thereunto  of  sale  of  premises  to 
one  Mary  Bond. 

The  petition  further  alleged  that  the  said  Mary 
Bond  had  transferred  all  her  right  in  said  pur- 
chase, to  one  Wetherill,  the  piurchaser  of  certain 
other  premises  sold  under  the  aforesaid  order 
of  the  Court,  and  that  at  the  sale  it  was  publicly 
announced  to  bidders  that  all  the  premises  then 
about  to  be  sold  were  to  be  disposed  of  free  of 
all  encumbrances,  that  being  a  part  of  the  terms 
of  the  sale,  and  that  this  fact  had  been  omitted 
from  the  return  of  sale. 

The  prayer  of  the  petition  was  for  a  decree  to 
amend  the  return  of  the  executor  to  said  order 
of  sale,  by  inserting  the  terms  of  said  sale  and 
substituting  the  name  of  Wetherill  for  Bond.  In 
behalf  of  a  judgment  creditor  it  was  urged  that 
this  application  should  not  be  granted,  but  that 
an  alias  order  of  sale  should  issue. 

y.  Alexander  Simpson,  for  petitioner. 

John  D,  Bowman  and  John  D.  Yarrow^ 
contra. 

March  5 ,  1 88 1 .  The  Court.  The  petitioner 
asks  leave  to  amend  the  return  made  by  him  to 
the  order  of  sale  of  decedent's  real  estate  for 
payment  of  debts,  in  two  particulars.  First, 
because  the  purchaser  of  two  parcels  of  the 
realty  sold  has  since  transferred  all  her  right  in 
said  purchase  to  the  successful  bidder  for  the  re- 
maining premises  mentioned  in  said  return,  and 
the  executor  now  seeks  to  substitute  the  latter 
for  the  original  purchaser.  And  second,  be- 
cause at  the  sale  it  was  announced  publicly  to 
the  bidders  that  all  the  premises  would  be  sold 
free  and  clear  of  all  encumbrances,  and  that  that 
was  a  part  of  the  terms  of  the  sale,  and  should 
have  been  so  returned.  This  application  is,  how- 
ever, resisted  on  behalf  of  a  judgment  creditor 
of  decedent.    In  regard  to  the  substitution  of 
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purchasers,  it  will  be  observed  that  the  person 
named  in  the  return  to  the  order  of  sale  is  not  a 
party  to  the  present  proceeding,  and  has  had  no 
notice  of  the  proposed  change,  so  far  as  we  have 
been  informed.  If  for  no  other  reason  it  would 
therefore  be  improper  to  allow  the  return  to  be 
amended  in  the  manner  proposed.  But  if,  as 
alleged,  the  purchaser  at  the  sale  has,  since  the 
return  made  by  the  executor,  transferred  her  pur- 
chase, we  think,  under  the  circumstances,  it  is 
now  too  late  to  amend  the  return.  It  should 
have  been  made  before  the  return  of  sale.  And 
further,  no  good  reason  has  been  shown  to  amend 
the  return,  so  far  as  respects  the  terms  of  sale. 
It  is  not  stated  by  whom  the  announcement  was 
made  that  the  several  properties  would  be  sold 
clear  of  all  encumbrances,  nor  was  the  same  made 
one  of  the  terms  of  sale  by  the  Court.  It  was 
evidently  not  made  by  the  petitioner,  and  if  made, 
which  is  denied  by  counsel  for  the  objecting 
creditor,  was  wholly  unauthorized.  The  pur- 
chaser does  not  assert  the  fact,  nor  do  the  credit- 
ors, who  are  the  parties  to  be  injured  by  such 
a  sale.  And  as  the  real  estate  sold  is  encumbered 
with  mortgages,  the  Court  would  have  no  autho- 
rity to  prescribe  such  terms  of  sale  without  the 
consent  of  the  mortgagees,  for  their  lien  would 
not  be  discharged  by  the  sale.  (Act  of  March 
23,  1867;  Bloomer's  Estate,  2  Weekly  Notes, 
68;  Grice's  Estate,  Id.  211.) 

This  petition  is  accordingly  dismissed. 

Opinion  by  Hanna,  P.  J. 


Febmary  24,  i88t. 

Andress'8  Estate. 
Widow's  exemption  of  $joo — An  appr'aisement 
of  real  estate  must  be  demanded  hy  the  peti- 
tioner in  order  to  entitle  her  to  the  exemption 
out  of  the  proceeds  of  real  estate — Previous 
finding  of  fury  in  partition  that  premises  can- 
not  be  divided  will  not  excuse  this  requirement 
^^Act  of  April  I4i  iSji. 
Sur  petition  for  widow's  exemption  of  I300. 
The  facts  set  forth  in  the  petition  of  Julia  B. 
Andress  showed  that  James  G.  Andress,  husband 
of  petitioner,  died  intestate,  and  that  letters  of 
administration  were  granted  to  the  petitioner 
September  2,  A.  D.  1880.     The  estate  of  the 
decedent  consisted  of  {140  in  personal  property, 
and  an  interest  in  certain  real  estate,  which  was 
afterwards  sold  under  proceedings  in  partition 
in  the  Orphans'  Court,  the  sheriff's  jury  having 
found  that  the  same  could  not  be  divided.     The 
petitioner  asked  the  Court  to  decree  that  she  be 
allowed  to  retain  the  1 140  in  personal  property, 
and  1 1 60  from  the  proceeds  of  the  sale  of  the 
real  estate.     It  did  not  appear  that  any  appraise- 


ment of  the  real  estate  had  been  asked  for  by 
the  petitioner. 

Joseph  A.  Abramsy  for  petitioner. 

This  case  is  distinguishable  from  Hufman's 
Appeal  (31  P.  F.  S.  329),  because  in  the  pro- 
ceedings in  partition,  the  sheriff's  jury  found  the 
real  estate  could  not  be  divided. 

March  5,  1881.  The  Court.  Hufman's 
Appeal  (31  P.  F.  Smith,  329),  which  reviewed 
the  prior  cases,  decided  that  an  appraisement  of 
the  real  estate  must  precede  the  allowance  of 
the  widow's  claim  to  exemption  out  of  the  pro- 
ceeds of  the  sale  of  realty  belonging  to  the  estate 
of  the  deceased  husband.  The  reason  assigned 
was  that  the  Act  of  14  April,  1 851,  was  intended 
to  give  to  the  widow  what  the  debtor  enjoyed 
under  the  Act  of  9  April,  1849,  and  that  by  the 
latter  Act,  where  the  debtor  elected  to  retain  the 
whole  or  any  part  of  the  exemption,  in  real 
estate,  an  appraisement  was  required  to  deter- 
mine whether  the  property  could  be  so  divided 
as  not  to  injure  the  whole.  The  two  Acts  being 
thus  in  pari  materia,  the  provision  of  the  earlier 
Act  for  an  appraisement  was  held  to  be  imported 
into  the  Act  of  1851. 

There  is  no  escape  from  the  application  of 
that  decision  to  the  facts  of  the  present  case. 
The  widow  elected  to  retain  a  portion  of  the 
exempted  sum  from  the  personal  estate  of  her 
husband,  and  the  balance  from  the  cash  realized 
by  the  sale  of  his  interest  in  several  pieces  of 
real  estate.  Her  failure  to  ask  an  appraisement 
of  the  latter  was  sought  to  be  justified  on  the 
ground  that  the  real  estate  was  insusceptible  of 
division.  The  same  excuse,  however,  was  urged 
in  Hufman's  Appeal,  and  it  was  met  by  the 
positive  requirement  of  the  statute.  A  furthei 
answer  would  be  that  whether  land  can  be  bene- 
ficially divided,  can  be  judicially  known  only 
through  an  appraisement.  It  was  also  argued 
that  as  no  objection  by  creditors  had  followed 
the  publication  of  notice  of  the  widow's  election, 
the  reason  of  the  Act  ceased  in  this  instance. 
The  notice,  however,  set  forth  an  intention  to 
retain  the  whole  sum  in  cash,  and  gave  no  inti- 
mation that  the  widow's  choice  would  affect  the 
real  estate.  It  is  true  that  certain  real  estate  of 
the  husband  still  remains  unsold,  but  it  will  not 
avail  to  the  relief  of  the  widow.  Her  right  to 
elect  having  been  once  exercised,  must  be  held 
to  have  been  exhausted.  (Baskin's  Appeal,  2 
Wr.  65.)  It  may  be  observed  further,  to  relieve 
the  case  of  any  apparent  hardship,  that  the  ex- 
emption is  a  statutory  bounty,  and  that  to  claim 
its  benefit  a  strict  compliance  with  the  provisions 
of  the  Act  may  justly  be  insisted  on. 

The  claim  of  the  widow  to  the  sum  of  1 140 
out  of  the  personal  property  of  the  decedent  is 
allowed,  and  her  claim  to  1 160  out  of  the  pro- 
ceeds of  realty  is  rejected. 

Opinion  by  Ashman,  J. 
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g)itprente  Court* 


Jan.  *8l,  209.  February  19,  1881. 

Commonwealth  ex  rel.  McGurk  v.  The 
Superintendent  of  the  County  Prison. 

Criminal  law —  Habeas  corpus  —  New  trial — 
Application  for  discharge  under  the  provisions 
of  the  Act  of  Feb.  18,  17B5  (2  Sm.  Z.  275), 
as  modified  by  those  of  the  Act  of  March  13, 
1867  (/"'  ^-  4^0)-^  When  refused. 

A  prisoner  being  indicted  for  mnrder  in  tbe  first  degree 
was  duly  tried  and  convicted.  Subsequently  a  new  trial 
was  granted  him,  and  without  any  application  for  a  con- 
tinuance or  delay  on  his  part,  four  terms  of  court  elapsed 
without  his  being  able  to  obtain  a  second  trial.  Upon 
petition  to  the  Supreme  Court  for  his  dbcharge  under  the 
provisions  of  the  Act  of  February  18,  1785,  {  3  (2  Sm. 
L.  275) : 

Held,  that  the  Act  only  referred  to  the  interval  of  time 
between  the  commitment  and  the  first  trial,  and  that  its 
provisions  could  not  be  invoked  so  as  to  be  made  appli- 
cable to  a  second  period  of  time  commencing  at  the  time 
of  granting  the  new  trial. 

In  the  Supreme  Court  of  Pennsylvania. 

Habeas  corpus.  The  petition  of  Theodore  J. 
McGurk  set  forth  that  he  was  unjustly  detained 
in  the  Philadelphia  County  Prison  to  await  trial 
upon  a  bill  of  indictment  charging  him  with  the 
murder  of  one  James  Needs,  on  October  7, 
1865.  That  on  January  19, 1880,  he  was  placed 
on  trial  in  the  Court  of  Oyer  and  Terminer  of 
Philadelphia  County,  before  Elcock,  J.,  and  a 
jury,  and  upon  January  23,  1880,  was  convicted 
of  murder  in  the  first  degree.  That  a  motion 
for  a  rule  for  a  new  trial  was  immediately  made, 
which  rule,  after  argument,  was  made  absolute 
upon  May  i,  1880,  the  last  day  of  the  April 
Term.  That  from  that  day  he  had  been  anxious 
and  ready  for  trial,  and  had  made  no  application 
for  a  continuance  or  for  delay  from  any  cause 
whatsoever.  That,  being  unable  to  obtain  a  trial, 
he,  upon  October  31,  1880,  the  last  day  of  the 
October  Term,  being  the  fourth  term  at  which 
Courts  of  Oyer  and  Terminer  were  held  in 
Philadelphia  County  after  the  rule  for  a  new 
trial  had  been  made  absolute,  made,  application 
to  the  Court  of  Quarter  Sessions  of  said  County 
for  a  writ  of  habeas  corpus,  under  the  provisions 
of  the  Act  of  February  18,  1785  (2  Sm.  L.  275, 


Purd.  Dig.  p.  755,  pi.  4),*  upon  which  he  might 
be  discharged  from  custody.  That  said  writ 
being  duly  granted  was  ihade  returnable  Octo- 
ber 29,  1880,  and  that  after  argument  before 
Mitchell,  J.,  the  motion  for  his  discharge  was, 
on  January  21,  1881,  refused  (see  9  Weekly 
Notes,  402),  wherefore  petitioner  alleged  that  he 
remained  in  custody  unjustly,  because  more  than 
four  terms  of  court  had  elapsed  since  he  had 
been  granted  a  new  trial.  He  therefore  prayed 
that  a  writ  of  habeas  corpus,  etc. 

The  writ  was  duly  granted,  and  the  applica- 
tion first  came  on  to  be  heard  on  February  12, 
1881.  Walter  G.  Smith,  Esq.,  for  the  relator, 
began  his  argument,  when  he  was  stopped  by 
Sharswood,  C.  J.,  who  said:  *' I  think  you 
ought  to  have  the  record  of  this  case  here.  You 
may  have  a  good  case,  but  for  aught  that  appears, 
you  may  have  applied  for  a  continuance  every 
term.  Unless  the  District  Attorney  will  admit 
the  facts  of  your  case,  it  must  have  evidence  to 
support  it.** 

George  S.  Graham,  Esq.,  District  Attorney. 
'<  I  think  this  case  is  of  such  importance  that  the 
record  ought  to  be  here.** 

Sharswood,  C.  J.  "  Let  a  certiorari  issue  to 
bring  up  the  record,  returnable  Satiu:day,  Feb- 
ruary 19,  1881.** 

Upon  the  return  of  the  writ  of  certiorari,  it 
appeared  from  the  record  that  the  facts  set  forth 
in  the  petition  of  the  relator  were  true. 

Walter  G,  Smith  {Effingham  B.  Morris  with 
him),  for  the  relator.  This  application  is  entirely 
within  the  jurisdiction  of  the  Court  under  the 
provisions  of  the  Constitution.  Even  if  it  were 
not,  it  is  too  late  now  to  object  upon  that  ground, 
as  this  Court  has  already  entertained  the  case  by 
granting  a  writ  of  certiorari  to'  bring  up  the 
record. 

Constitution  of  1874,  Art.  V.  Sec.  3. 
Act  of  Assembly  of  March  31,  i860,  P.  L.  437. 
Clarke  v.  Commonwealth,  5  Cas.  134. 
Commonwealth  ex  rel,  Torrey  v,  Ketner,  8  Weekly 
Notes,  133. 

*  This  Act  provides,  inter  alia,  that  after  a  person  has 
been  committed  .  .  .  '<  if  such  person  shall  not  be 
indicted  and  tried  the  second  term,  session,  or  court  after 
his.  or  her  commitment,  unless  the  delay  happen  on  the 
application  of  or  with  the  assent  of  the  defendant,  or 
upon  trial  shall  be  acquitted,  he  or  she  shall  be  dis- 
charged from  imprisonment." 

This  provision  is  modified  by  the  Act  of  March  13, 
1867,  P.  L.  420  (Purd.  Dig.  1 201),  which  in  sect.  1  pro- 
vides, that  sessions  of  the  Quarter  Sessions  and  Oyer  and 
Terminer  of  Philadelphia  shall  commence  on  the  first 
Monday  of  each  month,  instead  of  the  days  fixed  thereto- 
fore by  law  for  holding  the  same. 

Sect.  4  of  the  same  Act  provides  "  that  nothmg  therein 
contained  shall  be  taken  or  construed  to  affect^sthp  Act  of 
Feb.  18,  1785,  as  then  applicable  10  said  court,  and  that 
no  person  shall  be  .  .  .  discharged  under  said  Act,, 
except  upon  the  expiration  of  the  fourth  term  therein 
created." 
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The  granting  of  a  new  trial  in  criminal  cases 
supersedes  the  effect  of  a  former  trial,  and  wipes 
out  the  verdict.  It  is  as  if  the  case  stood  with- 
out ever  having  been  tried.  The  provisions  of 
the  Act  of  February  i8,  1785,  as  amended,  are 
imperative,  and,  it  appearing  that  four  terms  of 
court,  at  any  of  which  petitioner  was  ready  and 
might  have  been  tried,  have  been  allowed  to 
pass  by  without  affording  him  an  opportunity 
for  trial,  through  no  fault  or  application  for  a 
continuance  on  his  part,  he  should  be  discharged. 

Hilliard  on  New  Trials,  2d  Ed.,  p.  74. 

Edwards  v.  Edwards,  22  111.  121. 

Hidden  v.  Jordan,  28  Cal.  301. 

Act  of  Assembly  of  Feb.  18, 1785,  Purd.  Dig.  p.  755, 
pi.  4. 
George  S.  Graham,  District  Attorney,  for  the 
Commonwealth. 

A  similar  application  to  the  present  one  having 
been  heard  and  decided  by  the  Court  below,  this 
Court  will  not  review  its  decision.  This  is  a  just 
and  reasonable  rule,  as  the  Court  below  might 
readily  refuse  to  discharge  the  prisoner  upon 
grounds  which  would  be  solely  within  its  own 
cognizance,  and  not  being  spread  upon  the 
record  could  not  be  brought  to  the  knowledge 
♦of  this  Court. 

Respublica  v.  Arnold,  3  Yeates,  263. 

Commonwealth  v.  Jailer,  7  W.  366. 

Clark  V.  Commonwealth,  5  Cas.  129. 

.Ex parte  Walton,  2  Whar.  501. 
The  language  of  the  Act  of  Assembly  invoked 
lher€,  refers  to  the  giving  of  one  trial  within  four 
terms  next  succeeding  the  commitment,  not  to 
some  future  trial.  The  Court  having  granted  a 
new  trial,  the  prisoner  is  then  in  its  hands  and 
not  under  the  control  of  the  District  Attorney. 

April  I,  1881.  The  Court.  This  is  an  ap- 
plication of  the  relator  to  be  discharged  from 
imprisonment  under  the  Habeas  Corpus  Act  of 
1 8th  February,  1785,  re-enacted  by  section  54 
of  the  Criminal  Procedure  Act  of  i860. 

If  any  person  shall  be  committed  for  treason 
or  felony  or  other  indictable  offence,  it  declares, 
inter  alia,  "  if  such  prisoner  shall  not  be  in- 
dicted and  tried  the  second  term,  sessions,  or 
court  after  his  or  her  commitment,  unless  the 
delay  happen  on  the  application,  or  with  the  as- 
sent of  the  defendant,  or  upon  trial  he  shall  be 
acquitted,  he  shall  be  discharged  from  imprison- 
ment." The  relator  was  committed  at  August 
Term,  1879,  charged  with  murder,  and  a  true  bill 
therefor  was  found  against  him  at  the  same  term. 
He  was  tried  at  the  January  Term,  1880,  and 
found  guilty  of  murder  in  the  first  degree.  A 
i  motion  for  a  new  trial  was  made  in  his  behalf, 
and  a  rule  granted.  On  the  last  day  of  the 
April  Term  it  was  made  absolute.  On  the  last 
.4lay  of  the  October  Term,  1880,  being  the  fourth 
i$erm  after  new  trial  granted,  the  application  for 


this  discharge  was  made.  At  the  January  Tenn 
following,  it  was  refused. 

It  is  contended  in  behalf  of  the  relator,  that 
he  was  entitled  to  be  discharged  from  imprison- 
ment at  the  end  of  the  second  term  after  the 
new  trial  was  ordered,  under  the  Act  of  1 785 . 
This  presents  the  only  question  in  the  case.  No 
complaint  is  made  of  any  undue  delay  prior  to 
the  trial  and  conviction.  What,  then,  was  the 
object  of  the  Act?  It  was  to  prevent  wrongful 
restraints  of  liberty,  caused  by  malice  and  pro- 
crastination of  the  prosecutor,  producing  a  wilful 
and  oppressive  delay  in  the  trial.  (Common- 
wealth V.  Sheriff,  16  S.  &  R.  304;  Same  v. 
Jailer,  7  Watts,  366 ;  Clark  v.  Commonwealth, 
5  Casey,  129.)  The  express  language  of  the 
statute  does  not  give  this  right  of  discharge  in 
case  **  the  delay  happen  on  the  application  or 
with  the  assent  of  the  defendant."  Thus  either 
application  or  assent  of  the  defendant  to  a  post- 
ponement of  the  trial  deprives  him  of  his  right. 
Nor  need  it  appear  that  he  expressly  applied  for 
or  assented  to  the  delay.  His  assent  may  be  pre- 
sumed from  any  action  of  his  naturally  tending 
to  produce  such  result.  Hence  if  one  under 
indictment  induces  the  witnesses  on  the  part  of 
the  Commonwealth  to  keep  out  of  the  way  so 
that  their  attendance  cannot  be  procured,  he  is 
not  entitled  to  be  discharged  under  the  Act,  al- 
though two  terms  have  intervened  after  his  com- 
mitment. (Respublica  v,  Arnold,  3  Yeates,  263.) 
So  where  one  under  indictment  moved  at  the 
second  term  to  quash  the  indictment,  and  the 
Court  held  the  motion  under  advisement  during 
the  term,  it  was  held  that  the  delay  was  equivalent 
to  a  postponement  with  his  consent,  and  that  he 
was  not  entitled  to  be  discharged  under  the  Act. 
{Ex  parte  Walton,  3  Whar.  501.)  Where  the 
array  of  grand  jurors  was  quashed  at  two  succes- 
sive terms  after  the  arrest  of  the  prisoner,  for  in- 
formality in  selecting  and  drawing  them,  he  was 
not  entitled  to  be  discharged.  (Clark  v.  Com- 
monwealth, supra,) 

The  relator  had  a  trial  as  soon  after  his  com- 
mitment as  he  desired  it.  There  is  no  allegation 
that  the  postponement  thereof  beyond  the  second 
term  was  not  on  his  application  or  with  his  as- 
sent. Then  the  letter  and  the  spirit  of  the  law 
were  fully  complied  with.  There  was  no  unjust 
delay.  After  due  effect  was  thus  given  to  all 
the  provisions  of  the  statute,  the  defendant  in- 
tervened. He  asked  for  and  procured  an  order 
for  a  new  trial,  which  must  necessarily  be  niore 
than  six  terms  after  his  commitment ;  he  now 
seeks  to  apply  a  statute  which  limits  the  time  be- 
tween commitment  and  the  first  trial  to  the  in- 
terval of  time  after  a  new  trial  ordered  and  the 
second  trial  being  had.  We  find  no  warrant  for 
such  application,  either  in  the  letter  or  in  the 
spirit  of  the  statute.    It  is  further  contended,  that 
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inasmuch  as  when  a  verdict  is  set  aside  or  a 
judgment  reversed  and  a  new  trial  awarded,  the 
case  goes  back  upon  all  issues  of  fact,  as  if  it  had 
never  been  tried,  therefore  this  statute  is  made 
applicable.  Conceding  the  correctness  of  the 
nile  as  to  the  manner  and  form  to  be  observed 
in  the  second  trial,  yet  the  conclusion  claimed 
by  no  means  follows.  The  interval  of  time  be- 
tween the  commitment  and  the  close  of  the 
second  term  thereafter  cannot  be  retraced,  nor 
the  statute,  which  might  then  have  been  invoked, 
be  made  applicable  to  a  second  period  of  time 
commencing  long  after  the  expiration  of  the 
time  specified  in  the  statute. 

This  application  is  based  on  the  statute  alone. 
Beyond  a  denial  of  its  provision  to  the  case,  no 
arbitrary  or  unjust  detention  is  alleged.  We 
think,  lyider  the  facts,  the  statute  is  not  applica- 
ble. No  other  cause  being  shown  for  a  discharge 
from  imprisonment — 

Prisoner  remanded. 

Opinion  by  Mercur,  J.    Green,  J.,  absent. 


Jan.  '79,  76.  Jan.  3, 1881. 

Dra]rton  v.  The  North  Pennsylvania 
Railroad  Company. 

NegHgeiue — Railroads — Injury  caused  by  the 
twise  of  steam  escaping  from  a  locomotive 
stofiding  on  the  track —  Contributory  negli- 
gence—  No  liability  for  damages  resulting 
from  the  ordinary  and  lawful  use  of  the  road, 

A  imflrcMd  compftny  is  not  liable  for  damages  resulting 
from  the  ordinary,  legitimate  and  lawful  use  of  their  road. 

A  part  of  a  railroad  company's  track  ran  alongside  of 
aad  below  the  grade  of  part  of  a  public  road.  A  person  was 
driving  along  said  portion  of  the  road  with  a  horse,  who, 
though  not  considered  dangerous,  disliked  locomotives. 
The  company's  servants  stationed  a  locomotive  on  the 
ptit  of  their  track  above  described,  and  as  the  horse  ap- 
proached, allowed  steam  to  escape,  whereby  the  horse  was 
frigfatened,  shied,  overthrew  the  vehicle  he  was  drawing, 
killed  himself,  and  caused  other  damage.  In  an  action 
tgainst  the  railroad  company  to  recover  damages : 

ffeU,  that  there  was  no  evidence  of  negligence  on  the 
part  of  the  company  defendant,  and  that  a  nonsuit  was 
rightly  awarded. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Case,  by  William  Heyward  Drayton  against 
the  North  Pennsylvania  R.  R.  Co.  to  recover 
damages  for  an  injury  to  plaintiffs  minor  child, 
and  the  loss  of  plaintifiTs  horse  and  wagon, 
catised  by  the  alleged  negligence  of  the  defend- 
ants' servants.     Plea,  not  guilty. 

On  the  trial  before  Finletter,  J.,  the  follow- 
ing facts  appeared :  On  the  morning  of  Oct.  26, 
1S75,  ^^  plaintiff,  with  his  wife,  daughter,  and 


three  sons,  was  driving  to  Pennllyn  station  on 
the  North  Pennsylvania  Railroad,  where  he  in- 
tended to  take  the  train  for  Philadelphia.  The 
public  road,  upon  which  he  was  driving,  a  short 
distance  before  reaching  the  station  crosses  a  hill 
and  runs  alongside  of  the  railway  track,  which  at 
the  place  ^f  the  accident  lies  from  twelve  to  fifteen 
feet  below  the  bed  of  the  public  road.  When 
plaintiff  reached  the  foot  of  the  hill  before  coming 
to  the  station,  he  thought  he  heard  a  noise  and 
stopped  to  listen,  but  upon  hearing  nothing,  he 
drove  on  to  the  brow  of  the  hill,  where,  for  the 
first  time,  he  discovered  a  locomotive  on  the 
track.  The  top  of  the  smoke-stack  of  the  en- 
gine was  at  that  point  about  upon  a  level  with 
the  public  road.  A  slight  noise  of  escaping 
steam  frightened  the  horse,  who  at  once  shied  to- 
wards the  bank  opposite  the  engine,  and  over- 
turned the  wagon,  from  which  the  plaintiff  and  his 
family  were  thrown.  One  of  the  plaintiffs  sons 
(a  minor)  was  so  badly  injured  in  the  knee  that 
erysipelas  set  in,  for  which  he  had  to  be  treated 
by  a  physician.  The  horse  was  killed,  and  the 
wagon  was  badly  damaged.  It  was  in  evidence, 
that  although  the  horse  disliked  locomotives, 
the  family  were  in  the  habit  of  constantly  driving 
him  to  the  station,  and  the  plaintiff  did  not  con- 
sider him  unsafe  to  drive. 

At  the  close  of  the  evidence  for  the  plaintiff, 
the  Court,  upon  motion  of  defendant,  entered  a 
judgment  of  nonsuit,  which  the  Court  in  banc 
subsequently  refused  to  take  off. 

Plaintiff  thereupon  took  this  writ,  assigning 
for  error  the  entry  of  judgment  of  nonsuit  and 
the  refusal  to  take  off  the  same. 

J,  Howard  Gendell,  for  the  plaintiff  in  error. 

Where  the  measure  of  duty  is  ordinary  and 
reasonable  care,  the  question  of  negligence  is 
always  for  the  jury. 

West  Chester  &  Phila.  R.  R.  Co.  v.  McElwee,  17 
Sm.  311. 

Assuming  that  the  defendants  are  not  liable 
for  damages  resulting  from  the  ordinary,  careful, 
and  legitimate  use  of  their  road,  it  is,  neverthe- 
less, their  duty  to  use  a  very  high  degree  of  cau- 
tion, care,  and  vigilance,  to  avoid  doing  injury 
to  the  person  and  property  of  others. 

Frankford  &  Bristol  Turnpike  Co.  v,  Phila.  &  Tren- 
ton R.  R.  Co.,  4  Sm.  345. 
Whether  this  duty,  has  been  complied  with,  is 
a  question  for  the  jury. 

Penna.  R.  R.  Co.  v,  Bamett,  9  Smith,  359. 

Where  a  railway  is  alongside  of  a  highway,  the 
company  is  bound  to  use  their  road  in  such  a 
manner  as  is  least  calculated  to  interfere  with 
the  safety  of  public  travel  over  the  highway,  and 
if  it  allows  the  steam  whistle  to  be  blown  unne- 
cessarily, whereby  horses  upon  the  highway  are 
frightened  and  injury  results,  the  company  is 
liable  in  damages. 
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Wood  on  Nuisances,  269. 
.  Shearman  &  Redfield  on  Negligence,  534. 
it  is  the  duty  of  defendant  to  find  a  safe  place 
to  stop. 

Frankford  &  Bristol  Turnpike  Co.  v.  Phila.  &  Tren- 
ton R.  R.  Co.,  4  Smith,  345. 
Manchester,  South  Junction  &  Altringham  R.  R.  Co. 
V.  Fullarton,  108  E.  C.  L.  53.  ^ 

The  cases  cited  on  the  other  side  are  inappli- 
cable, for  they  are  cases  in  which  the  noise  was 
made  in  the  ordinary  course  of  running  trains. 
The  presence  of  the  train  at  that  point  cannot 
be  defended  on  the  ground  even  of  necessity, 
but  if  it  be  assumed  that  it  was  necessary  to  sta- 
tion the  train  there,  then  it  was  the  clear  duty 
of  the  defendant  to  have  given  warning  by  bell, 
whistle,  or  flagman.  In  the  absence  of  any  such 
warning,  the  plaintiff  had  the  right  to  assume 
that  the  track  was  clear. 

Phila.,  Wilmington  &  Bait.  R.  R.  Co.  v.  Stinger, 
28  Smith,  219. 
There  is  nothing  to  show  negligence  on  the 
part  of  the  plaintiff.  Whether  the  horse  was  safe 
and  properly  driven,  were  questions  for  the  jury. 
IVm,  Rotch  Wister  and  /.  McGregor  Gibb, 
for  the  defendants  in  error.  Before  the  plain- 
tiff can  recover,  he  must  make  out  two  proposi- 
tions: (i)  that  there  was  negligence  on  the  part 
of  the  company,  and  (2)  that  there  was  no  con- 
tributory negligence  on  his  part.  The  locomo- 
tive was  not  stationed  at  a  crossing,  or  at  a  place 
within  statutory  prohibition,  but  was  where  it 
had  a  lawful  right  to  be.  The  defendant  cannot 
be  held  responsible  for  injuries  arising  from  the 
lawful  exercise  of  his  undoubted  rights  upon  his 
own  premises,  where  the  exercise  of  such  rights 
is  done  in  an  ordinary  way.  There  is  nothing 
in  this  case  to  show  other  than  the  ordinary  law- 
ful use  of  steam ;  nothing  to  indicate  an  abuse  of 
the  privilege  of  the  use  of  steam. 

Phila.,  Wilmington  &  Bait.  R.  R.  Co.  v.  Stinger, 

28  Sm.  219. 
The  King  v.  Pease,  4  B.  &  A.  30. 
Bordentown  Turnpike  Co.  v.  Camden  &  Amboy  R. 

R.  Co.,  2  Harrison,  314. 
Favor  v.  Boston  &  Lowell  R.  R.,  114  Mass.  350. 
Norton  v.  Eastern  R.  R.,  113  Id.  367. 
Burton  v.  Phila.,  Wilmington  &  Bait.  R.  R.,  4  Har- 
rington, 252. 

A  railway  company  is  not  liable  for  injuries 
suffered  by  animals  solely  in  consequence  of 
their  being  frightened  by  the  noise  necessarily 
made  by  an  engine  or  trains. 

Shearman  &  Redfield  on  Negligence,  486. 
The  measure  of  care  and  duty  required  of  a 
railroad  company  is  ordinary  prudence. 

Parrot  v.  Wells,  Fargo  &  Co.,  15  Wallace,  524. 
Moshier  v,  Utica  &  Sch.  R.  R.  Co.,  8  Barbour,  427. 
Where  the  plaintiff  is  not  a  passenger,  the 
burden  is  on  him  to  rebut  the  presumption  that 
the  defendant  exercised  due  care. 

V\  ila.  &  Reading  R.  R.  Co.  v.  Heil,  $  Weekly 
Notes,  91. 


Tlie  plaintiff  was  guilty  of  contributory  neg- 
ligence in  driving  a  horse  known  to  be  afraid  of 
locomotives,  which,  is  a  bar  to  recovery. 
2  Redfield  on  Railways  (4  Ed.),  {  103. 

January  17,  1881.  The  Court.  We  can 
discover  no  evidence,  of  negligence  in  the  de- 
fendants. Their  locomotive  was  standing  on 
their  track,  where  it  was  their  right  to  have  it, 
and  the  horse  of  the  plaintiff,  approaching  the 
locomotive  on  a  side  road,  was  alarmed  at  the 
letting  off  steam.  Accidents  of  this  character 
must  be  of  frequent  occurrence  with  horses  not 
perfectly  broken  to  the  engine,  which  the  horse 
in  question  seems  not  to  have  been.  The  de- 
fendants, as  is  admitted,  are  not  liable  for  dam- 
ages resulting  from  the  ordinary,  legitimate,  and 
lawful  use  of  the  road.  The  case  differs  entirely 
from  the  Penna.  R.  R.  Co.  v.  Bamett  ^9  P.  F. 
Smith,  259),  where,  without  giving  notice  of  the 
approach  of  a  train  to  a  bridge  crossing  the  rail- 
road, the  whistle  was  sounded  directly  imder  the 
bridge  and  frightened  the  horses  of  a  traveller  in 
the  act  of  crossing  the  bridge. 

Per  Curiam.    Judgment  affirmed. 


Jan.  '80,  360. 


Baker  v.  Fchr. 


January  12,  1881. 


Negligence —  Contributory  negligence — Burden  of 
proof — Where  there  is  no  evidence  of  negU- 
gence  the  case  should  not  be  submitted  to  the 
jury. 

When  in  an  action  for  injuries  or  death  alleged  to  have 
been  caused  by  the  negligence  of  defendants,  or  of  their 
servants  or  agents,  the  evidence  fails  to  disclose  the  negli- 
gence, or  any  facts  from  which  it  could  reasonably  be  in- 
ferred, the  0>urt  should  give  the  jury  binding  instructions 
to  find  for  the  defendants. 

J.  S.  was  riding  in  a  passenger  railway  car,  close  along- 
side of  which  an  ice-cart  was  proceeding  in  the  same  di- 
rection. The  car  stopped ;  }.  S.  jump^  from  the  front 
platform  a  short  distance  before  the  team  of  the  ice-cart, 
and  without  hearing  or  attending  to  the  warning  shouts  of 
several  bystanders,  turned  to  the  front  platform  of  the  car 
to  take  therefrom  a  basket.  The  driver  of  the  ice-cart 
attempted  to  haul  up  his  team  as  soon  as  he  saw  the  posi- 
tion of  J.  S.,  but  was  too  late.  J.  S.  was  knocked  down 
and  run  over  by  the  cart,  and  killed.  In  an  action  by 
his  widow  against  the  owner  of  the  ice-cart,  to  recover 
damages  for  the  death  of  her  husband,  alleged  to  have 
been  occasioned  by  the  negligence  of  defendant*s  driver: 

Held,  that  no  evidence  of  negligence  on  the  part  of  the 
driver  could  reasonably  be  inSrred,  and  that  the  Court 
should  have  instructed  the  jury  to  find  for  the  defendant. 

Error  to  the  Common  Pleas^o.  3,  of  Phila- 
delphia County. 

Case,  by  Fredericka  Fehr  et  al.  against  John 
W.  Baker,  to  recover  damages  for  injury  sustained 
by  her  in  the  loss  of  her  husband,  John  Fehr, 
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who  was  run  over  and  killed  by  a  wagon  belong- 
ing to  the  said  John  W.  Haker. 

On  the  trial,  before  Yerkes,  J.,  the  following 
fects  appeared :  At  about  7  o'clock  in  the  morn- 
ing of  the  2d  of  December,  1878,  one  George 
A.  Gerlach,  who  was  employed  as  a  driver  by 
John  W.  Baker,  the  defendant,  a  dealer  in  ice, 
was  driving  an  ice-wagon  belonging  to  the  de- 
fendant, from  Sansom  Street,  south  along  Sixth 
Street,  towards  Walnut  Street,  in  the  City  of 
Philadelphia.  A  passenger  car,  upon  which  John 
Fehr  was  riding,  was  moving  south  along  Sixth 
Street,  a  little  sJiead  of  the  ice-wagon.  At  Wal- 
nut Street  a  detention  occurred  that  was  caused 
by  a  passenger  car  moving  west  along  Walnut 
Street,  as  a  result  of  which  the  Sixth  Street  car 
was  delayed  long  enough  to  allow  the  ice-wagon 
to  draw  up  alongside.  In  this  relative  position 
the  Sixth  Street  car  and  the  ice-wagon  crossed 
Walnut  Street,  going  south,  at  the  rate  of  from 
four  to  six  miles  an  hour,  the  car  moving  upon 
the  track  and  the  ice-wagon  upon  the  east  side 
of  the  street,  close  alongside  the  car.  When 
they  had  passed  over  Walnut  Street  the  car 
stopped  to  let  off  John  Fehr,  who  quickly 
jumped  down  into  the  street,  upon  the  east  side, 
from  the  front  platform  of  the  car,  and  then 
turned  towards  the  car  to  take  a  basket  from  the 
front  platform.  Several  persons  who  saw  the 
danger  that  threatened  him  from  the  approach- 
ing ice-wagon,  called  to  him  to  give  him  warn- 
ing. But  he  stood  with  his  back  towards  the 
wagon,  and  apparently  he  did  not  hear ;  for  in 
stepping  backward  from  the  car,  he  was  struck 
by  the  swingle-tree  of  the  ice- wagon,  in  spite  of 
the  efforts  upon  the  part  of  Gerlach,  the  driver, 
to  stop  his  team,  and,  being  thrown  down  by  it, 
the  wagon-wheels  passed  over  his  body.  The 
team  attached  to  the  ice-wagon  was  stopped  im- 
naediately,  and  Fehr  was  picked  up  by  the 
passers-by,  but  he  died  from  the  effects  of  his 
injury  a  few  moments  later. 

The  witnesses  agreed  that  as  soon  as  Fehr 
was  seen  by  the  defend^t's  driver,  the  latter 
used  all  possible  exertion  to  stop  his  team,  and 
that  there  was  but  an  instant  of  time  between 
Fehr's  placing  himself  in  front  of  the  mules  and 
his  being  run  over  by  the  wagon-wheels. 

The  defendant  requested  the  Court  to  charge 
the  jury,  inter  aiia,  as  follows :  **  Eighth.  There 
is  no  such  evidence  of  negligence  in  this  case  as 
ought  reasonably  to  satisfy  you  thereof,  and 
therefore  I  instruct  you  that,  upon  the  whole 
case,  your  verdict  should  be  for  the  defendant.*' 

Answer.  "  I  refuse  that  point."  (Seventh 
assignment  of  error.) 

Verdict  for  the  plaintiffs  for  ^2000,  and  judg- 
ment thereon.  The  defendant  took  this  writ, 
assigning  for  error,  inter  alia,  the  refusal  of  de- 
fendant's eighth  point. 


Siias  W.  Pettit  (with  whom  was  John  R. 
Read),  for  plaintiff  in  error. 

It  is  impossible  to  find  anything  in  this  evi- 
dence from  which  the  jury  could  have  inferred 
negligence,  and  it  therefore  became  the  duty  of 
the  Court  to  enter  a  judgment  of  nonsuit,  or  to 
give  a  binding  instruction  in  the  defendant's 
favor. 

Goshorn  v.  Smith,  8  Weekly  Notes,  289. 

Catawissa  R.  R.  Co.  v,  Armstrong,  2  Sm.  282. 

P.,  W.,  &  B.  R.  R.  Co.  V.  Stinger,  28  Ibid.  219. 

Gerety  v.  Railroad  Company,  31  Ibid.  274. 

Hoag  V.  Railroad  Company,  4  Norris,  293. 
It  is  apparent  that  the  decedent  took  no  pre- 
caution at  all  before  placing  himself  where  his 
injury  was  inevitable.  In  this  case  the  defend- 
ant's driver  had  no  reason  to  suppose  that  any 
one  would  jump  out  from  behind  a  corner  di- 
rectly in  front  of  his  mules,  and,  unless  he  was 
bound  to  foresee  such  a  contingency,  he  was 
certainly  not  guilty  of  negligence  in  not  provid- 
ing against  it. 

Phila.  &  Reading  R.  R.  Co-  v.  Ycrger,  23  Sm.  121. 

Phila.  &  Reading  R.  R.  Co.  v.  Heil,  5  Weekly 
Notes,  91. 

Clark  V,  Phila.  &  Reading  R.  R.  Co.,  Ibid.  119. 

Penna.  R.  R.  Co.  v.  Fries,  Ibid.  545. 

Hestonville  P.  R.  W.  Co.  v.  Connell,  7  Norris,  520. 

Defendants  in  error  did  not  appear  and  pre- 
sented no  paper-book. 

March  25,  1881.  The  Court.  This  action 
was  brought  by  the  widow  and  children  of  one 
killed  by  an  unfortunate  accident.  A  right  to 
recover  rests  on  proving  that  negligence  of  the 
plaintiff  in  error  caused  the  death,  without  con- 
tributory negligence  of  the  person  killed.  The 
question  now  is,  whether  there  was  sufficient 
evidence  of  negligence  on  the  part  of  the  plain- 
tiff in  error  to  justify  its  submission  to  the  jury  ? 

The  burden  of  proving  the  negligence  is  on 
the  defendants  in  error.  (McCully  v,  Clarke  & 
Thaw,  4  Wright,  399;  Railway  Co.  v,  Hum- 
mell,  8  Id.  375 ;  P.  &  R.  Raiboad  Co.  v.  Yer- 
ger,  23  P.  F.  Smith,  121.)  • 

This  is  not  the  case  of  a  passenger  killed  or 
injured  by  a  common  carrier.  Both  parties  to 
the  accident  were  in  the  lawful  use  of  a  public 
street  in  this  city.  Each  owed  substantially  the 
same  duty  to  the  other.  That  duty  was  to  use  the 
street  with  reasonable  and  ordinary  care.  Each 
was  justified  in  assuming  that  the  other  would  so 
use  it.  What  is  negligence  and  what  is  ordinary 
care  must  generally  be  submitted  to  the  jury. 
This  is  so,  if  there  be  any  dispute  as  to  the  acts 
claimed  to  establish  the  Alleged  negligence ;  but 
negligence  is  not  to  be  found  without  evidence. 
It  is  not  to  be  presumed  from  the  mere  fact  of 
the  occurrence  of  an  accident  causing  injury  or 
death.  (Gramlich  v.  Wurst  etaL^  5  Norris,  74.) 
Negligence  is  a  question  for  the  jury,  if  there  be 
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reasonable  doubt  as  to  the  facts  tending  to  prove 
it,  or  as  to  the  just  inferences  to  be  drawn  there- 
from. (McKee  v.  Bidwell,  24  P.  F.  Smith, 
218.) 

The  province  of  the  jury  is  to  find  facts.  If 
the  facts  be  admitted  or  ascertained,  it  is  the 
duty  of  the  Court  to  declare  the  law  thereon. 
(Catawissa  R.  R.  Co.  v,  Armstrong,  2  Id.  282 ; 
Philada.  &  Read.  R.  R.  Co.  v,  Yerger,  23  Id. 
121;  Goshom  V,  Smith,  8  Weekly  Notes, 
289.) 

The  main  question  m  this  case  arises  under 
the  seventh  assignment.  It  is  whether  there  was 
any  evidence  of  negligence  on  the  part  of  the 
plaintiff  in  error  to  be  submitted  to  the  jury? 
If  there  was,  no  just  complaint  can  be  made  of 
the  charge  of  the  Court. 

This  leads  us  to  an  examination  of  the  evi- 
dence. There  is  no  substantial  conflict  in  the 
testimony  of  the  witnesses.  Fehr  was  a  passen- 
ger in  a  street  railway  car  moving  down  Sixth 
Street ;  Gerlach  was  driving  an  ice- wagon  of  the 
plaintiff  in  error.  It  was  in  the  rear  of  the  street 
car,  and  moving  in  the  same  direction,  at  a  rate 
of  from  four  to  six  miles  an  hour.  The  car 
stopped  just  south  of  Walnut  Street.  The  driver 
of  the  wagon  continued  on  for  the  purpose  of 
passing  the  car.  As  his  mules  came  opposite 
the  car,  Fehr,  with  a  market  basket  on  his  arm, 
got  off  the  front  platform.  A  collision  resulted 
between  him  and  the  wagon,  causing  the  injury 
which  resulted  in  his  death. 

On  the  trial,  five  persons  who  were  eye-wit- 
nesses to  the  transaction  testified.  Two  were 
called  by  the  defendants  in  error,  and  three  by 
the  plaintiff  in  error.  The  first  witness  was 
driving  a  bread- wagon  behind  the  ice- wagon. 
He  merely  heard  some  one  halloo,  and  saw  the 
man  picked  up  from  under  the  wheels  of  the 
wagon.  The  second  witness  called  was  the 
driver  of  the  railway  car.  He  swore :  "I  saw 
him  run  over ;  heard  two  or  three  voices  cry ; 
deceased  walked  deliberately  against  the  mules ; 
he  paid  no  attention  to  cries ;  called  '  go  away 
from  those  mules';  swingle-tree  caught  him  and 
threw  him  down,  and  the  wheels  went  over  him. 
Driver  stopped  wagon  as  soon  as  he  could ;  he 
was  trying  his  best  to  stop  when  he  called  to 
him."  He  further  testified  that  Fehr  was  walk- 
ing at  a  moderate  gait,  and  <'  ran  right  against 
the  mules." 

The  first  witness  called  by  plaintiff  in  error 
said  his  attention  was  first  attracted  by  seeing 
decedent  standing  in  the  street,  taking  the  basket 
from  the  car;  that  he  *'  was  coming  north,  was 
opposite  and  a  little  south  of  the  car ;  when  Fehr 
was  taking  the  basket  from  the  car,  the  ice-wagon 
was  crossing  Walnut  Street.  I  halloed  *look 
out.'  The  driver  of  the  ice-wagon  halloed  after 
I  did,  '  look  out.'    Fehr  paid  no  attention ;  his 


back  was  towards  Walnut  Street,  his  face  south ; 
driver  of  ice-wagon  pulled  in  when  he  halloed ; 
.  .  .  the  driver  pulled  in  all  he  could,  and 
also  called  to  deceased."  Witness  further  testi- 
fied :  "  We  both  hallooed  very  loud ;  the  man 
did  not  appear  to  hear.  It  all  occurred  in  about 
the  time  it  takes  to  count  five."  The  conductor 
of  the  car  testified  he  was  on  the  rear  platform  j 
did  not  see  man  get  off;  heard  driver  halloo; 
saw  man  struck  by  the  swingle-tree;  he  was 
standing  sideways  towards  the  car,  taking  basket 
off;  he  was  lookmg  west  (south  ?) ;  it  took  about 
as  long  as  it  takes  me  to  tell  it ;  driver  pulled  in 
on  mules  best  he  could." 

The  driver  of  the  ice-wagon  swore  the  mules 
were  past  the  front  of  the  back  platform  when 
he  first  saw  the  man,  and  that  he  made  an  effort 
to  hold  up  as  soon  as  he  saw  him ;  that  it  was  a 
dark>  foggy  morning;  by  his  jumping  off  in 
front,  and  having  dark  clothes  on,  it  frightened 
one  of  his  mules,  which  was  **  skittish,"  and 
gave  one  jump,  so  he  could  not  hold  it  in.  He 
also  testified  that  he  and  the  other  witnesses 
halloed  to  Fehr. 

Thus  it  is  shown  that  Fehr  left  the  car  in 
front,  which  is  unusual,  and  not  likely  to  have 
been  anticipated  by  the  driver.  As  soon  as  the 
latter  saw  Fehr,  he  .promptly,  by  words  and  by 
action,  endeavored  to  prevent  the  collision.  He 
left  nothing  undone  that  was  practicable  for  him 
to  do.  Fehr  first  stood  in  an  exposed  and  dan- 
gerous position.  He  gave  no  heed  to  words  of 
warning  addressed  to  him  in  a  loud  voice  on 
both  sides.  When  he  did  move,  instead  of  try- 
ing to  avoid  the  danger,  he  '*  walked  right 
against  the  mules."  The  driver  had  no  reason 
to  expect  such  action.  He  was  therefore  not 
required  to  guard  against  conduct  which  no  per- 
son would  have  anticipated. 

We  discover  no  evidence  from  which  negli- 
gence of  the  driver  could  reasonably  be  inferred, 
and  it  is  settled  law  that  a  jury  shall  not  be  per- 
mitted arbitrarily  and  without  evidence,  to  infer 
there  was  negligence.,  (Phila.  &  Read.  R.  R- 
Co.  V,  Yerger,  supra^  and  cases  above  cited; 
Goshom  V.  Smith,  supraJ)  If  there  was  any 
negligence,  it  appears  to  have  been  by  the  un- 
fortunate decedent.  It  follows  the  learned  Judge 
should  have  affirmed  the  eighth  point  submitted 
by  the  plaintiff  in  error. 

Judgment  reversed. 

Opinion  by  Mercur,  J. 
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Oct.  &  Nov.  '80,  74.  Oct.  18,  1880. 

Wetter,  to  use,  v.  Kiley. 

Promissory  note — Arbitration — Appeal —  What 
amounts  to  waiver  of  enforcing  contract  not 
to^ —  Consideration — Negotiability — Choses  in 
action — Assignment, 

A  suit  upon  a  promissory  note  containing  a  clause 
waiving  appeals  was  submitted  to  arbitrators,  who,  on 
October  12,  found  for  the  plaintiff.  On  October  24, 
defendant  took  an  appeal,  and,  on  November  5,  plaintiff's 
counsel  obtained  from  defendant's  a  plea  which  was  duly 
filed.  On  November  10,  plaintiff  applied  for,  and  sub- 
sequently obtained,  a  rule  to  show  cause  why  the  appeal 
should  not  be  stricken  off: 

Held,  that  the  act  of  plaintiff's  counsel  in  obtaining 
from  defendant  a  plea,  was  a  direct  and  unqualified  re« 
cognition  of  his  right  to  be  in  Court  as  appellant,  and 
was  as  effectual  as  a  waiver  of  the  right  to  quash,  and  that 
the  rule  to  strike  off  the  appeal  was  properly  discharged. 

The  maker  of  non -negotiable  paper  may  defeat  a  reco- 
very upon  it  in  the  hands  of  a  third  party  to  whom  it  has 
been  tran^^ferred  for  a  valuable  consideration,  by  setting 
ap  want  of  consideration,  even  though  it  may  have  been 
given  by  him  to  the  payee  for  the  latter's  accommodation, 
and  expressly  in  order  to  enable  him  to  raise  money 
thereon. 

Error  to  the  Common  Pleas  of  Clarion  County. 

Assumpsit  by  Henry  Wetter  to  the  use  of  the 
First  National  Bank. of  Clarion  against  J.  B. 
Kiley,  upon  the  following  promissory  note : — 

^2000.00.  Clarion,  Pa.,  Feb.  5,  1878. 

Ninety  days  after  date  I  promise  to  pay  to  the  order 
of  Henry  Wetter,  two  thousand  dollars,  at  the  First  Na- 
tional Bank  of  Clarion,  Pa.,  without  defalcation  for  value 
received.  If  not  paid  at  maturity  waiving  exemption, 
inquisition,  appeals;  without  stay  of  execution,  and  with 
five  per  cent,  attorney's  commission. 

[Signed]  J.  B.  KiLEY. 

[Endorsed  as  follows :  ] 

For  value  received  I  assign  the  within  note  to  the  .First 
National  Bank  of  Clarion,  and  guarantee  the  payment  of 
same  at  maturity. 

[Signed]  H.  Wetter. 

A  rule  of  reference  was  entered  by  plaintiff, 
and  the  case  submitted  to  arbitrators,  who,  on 
October  12,  1878,  filed  an  award  in  favor  of  the 
plaintiff  for  I2153.90.  On  October  24,  1878, 
defendant  appealed  from  the  award,  the  same 
day  filing  an  affidavit  and  recognizance.  On 
November  5,  1878,  plaintiff's  counsel  obtained 
from  the  defendant's  counsel  a  plea  in  the  cause, 
viz.,  non-assumpsit,  payment  with  leave,  etc., 
which  was  the  same  day  duly  filed.  On  Novem- 
ber 10,  plaintiff  applied  for  a  rule  to  show  cause 
why  the  appeal  should  not  be  quashed  and 
stricken  off,  on  the  ground  that  the  defendant 
had,  in  the  note  in  suit,  waived  the  right  of  ap- 
peal. On  November  14,  the  rule  was  granted, 
and  on  April  10,  1879,  discharged.  On  the 
trial  before  Jenks,  P.  J.,  it  appeared  that  the 


note  in  suit  was  the  third  renewal  of  a  note 
originally  given  by  Kiley  to  Wetter,  for  the  ac- 
commodation of  the  latter,  without  any  conside- 
ration whatever,  and  that  Wetter  had  expressly 
agreed  with  Kiley  that  when  the  note  came  due 
he  would  attend  to  it. 

The  plaintiff  asked  the  Court  to  instruct  the 
jury  as  follows : — 

*'  Third,  That  if  the  defendant,  Kiley,  exe- 
cuted and  delivered  to  H.  Wetter  the  note  on 
which  suit  is  brought  for  the  express  purpose  of 
enabling  Wetter  to  negotiate  it  and  obtain  the 
money  on  it  from  any  one  to  whom  Wetter  could 
negotiate  it,  and  Wetter,  in  pursuance  of  such 
express  understanding,  negotiated  it  to  the  bank 
for  full  value,  the  bank  is  entitled  to  recover  the 
amount  of  the  note  and  interest."     Refused, 

The  defendant  asked  the  Court,  to  charge  as 
follows : — 

**  Such  want  of  consideration  as  mentioned  in 
third  point  would  fatally  affect  the  note  in  the 
hands  of  the  equitable  transferee,  the  First  Na- 
tional Bank  of  Clarion ;  and  if  the  said  bank, 
before  it  expended  its  money  in  the  purchase  of 
said  note,  was  not  induced  to  take  it  by  the 
declaration  of  Kiley  that  it  was  a  valid  instru- 
ment, and  would  be  paid  at  maturity,  there  can 
be  no  recovery  in  this  case.  The  assignee  of 
such  chose  in  action  takes  it  subject  to  all  de- 
fences to  which  it  was  subject  in  the  hands  of  the 
assignor. '  *     Affirmed, 

The  Court,  in  its  general  charge,  also  in- 
structed the  jury  as  follows :  **  You  will  remem- 
ber that  the  equity  lay  chiefly  in  this  agreement, 
that  Henry  Wetter  would  see  that  the  note  was 
paid  or  protected.  Now,  the  bank  would  take 
that  first  note  subject  to  that  agreement,  and  the 
defendant  could  plead  it  agamst  Wetter,  and 
could  plead  it  against  the  bank.'' 

Verdict  and  judgment  for  defendant.  Plain- 
tiff took  this  writ,  assigning  for  error,  inter  alia^ 
the  action  of  the  Court  in  discharging  the  rule 
to  show  cause  why  the  appeal  should  not  be 
stricken  off  and  quashed,  the  ref'isal  of  plaintiffs 
point  above  cited,  the  affirmance  of  defendant's 
point  above  cited,  and  the  portion  of  the  general 
charge  set  forth  above. 

Wilson  2XiA  Jenks y  for  plaintiff  in  error. 

Defendant's  stipulation  not  to  appeal  should 
have  been  enforced  by  striking  off  his  appeal. 
The  action  of  plaintiff  in  obtaining  defendant's 
plea  was  a  mere  inadvertence,  which  should  not 
interfere  with  his  rights. 

Wynn  v.  Bellas,  10  Casey,  160. 
Dawson  v,  Condy,  7  S.  &  R.  366. 
Case  V,  Dunmore,  1 1  Harris,  93. 
Lauck's  Appeal,  12  Harris,  426. 
Bowman  v.  Smiley,  7  Casey,  225. 
Rogers  v,  Playford,  2  Jones,  181. 

If  this  note  had  been  negotiable,  no  doubt 
could  be  entertained  as  to  the  right  of  recovery, 
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although  the  holder  might  know  that  the  maker 
had  received  no  consideration. 

Moore  z/.  Baird,  6  Casey,  138. 

White  V,  Hopkins,  3  W.  &  S.  99. 

Lewis  V,  Hanchman,  2  Barr,  416. 

Walker  v.  Bank  of  Montgomery,  12  S.  &  R.  382. 

Taylor  v.  Gitt,  lo  Barr,  428. 
Although  this  note  is  not  negotiable,  the  same 
rule  applies.  The  credit  given  the  payee  is  suffi- 
cient consideration  to  the  maker ;  and,  besides, 
the  maker  put  it  in  the  hands  of  the  payee  to  raise 
money  upon  it,  and  is,  therefore,  estopped  from 
taking  defence  against  a  person  who  has  taken  it 
^bonafide  in  pursuance  of  this  original  purpose. 

Hind  V,  Holdship,  2  Watts,  104. 

Davis  t/.  Barr,  9  S.  &  R.  137. 

Hennis  v.  Page,  3  Wh.  275. 

Louden  v.  Tiffany,  5  W.  &  S.  367. 

Diamond  v.  Lawrence  Co.,  i  Wright,  353. 

Thomas  v.  Commissioners,  8  Casey,  218. 

Knox  and  Maffett^  for  defendant  in  error. 
The  plaintiff  was  too  late  in  moving  to  strike 
off  the  appeal  after  expressly  admitting  its  validity 
by  obtaining  a  plea  from  defendant. 

Heckert's  Appeal,  13  S.  &  R.  105. 

Wilson  V,  Kelley,  2  Weekly  Notes,  482. 

D.  &  H.  Canal  Co.  v.  Loftus,  21  Smith,  420. 

Brown  v.  Jones,  7  Watts,  433. 
The  note  in  suit,  since  it  contained  the  five 
per  cent,  clause,  was  non -negotiable. 

Woods  V.  North  et  al,^  3  Norris,  407. 
The  assignee  of  a  chose  in  action  takes  it  sub- 
ject to  all  the  defences  to  which  it  was  subject  in 
the  hands  of  the  assignor. 

Rider  v.  Johnson,  8  Harris,  190. 

Miller  et  al.  v.  Kreiter  to  use,  26  Smith,  78. 

Bower  v.  Hastings  e/  a/.,  12  Casey,  235. 

Edgar  v.  Kline,  6  Barr,  327. 

Weaver  v.  Lynch,  I  Casey,  449. 

Weaver  v.  McCorkle,  14  S.  &  R.  304. 

Ashtun's  Appeal,  23  Smith,  153. 

Buchanan  v.  Wurtz,  5  Waits,  151. 

Keagy  //  a/,  v.  Commonwealth,  7  Wright,  70. 

Taqua  v.  Montgomery,  5  Am.  R.  168. 

Daniel  on  Negotiable  Instruments,  553-4-5* 

Nov.  8,  1880.  The  Court.  We  cannot 
say  that  the  Court  below  did  wrong  in  refusing 
to  quash  the  appeal  from  the  award  of  arbitra- 
tors. It  is  true  the  defendant's  agreement,  waiv- 
ing the  right  of  appeal,  might  have  been 
enforced,  had  an  attempt  in  that  direction 
been  made  at  the  proper  time.  But  it  is  no 
less  true,  that  the  payee  of  the  note,  in  which 
that  agreement  is  found,  might  waive  by  his 
laches  his  right  to  enforce  it.  In  the  case  of  the 
Delaware  &  Hudson  Canal  Co.  v.  Loftus  (21 
P.  F.  S.  418),  it  was  held  that  acquiescence  in 
an  appeal  may  be  inferred  from  an  appearance 
by  the  plaintiff,  acceptance  of  pleas,  and  a  delay 
in  moving  to  quash  until  the  third  term.  Sub- 
stantially the  same  doctrine  will  be  found  in 
Hackert's  Appeal  (13  S.  &  R.  104).  In  Sleek  v. 
King  (3  Barr,  211),  a  motion  to  quash  an  appeal 


was  held  to  be  too  late  after  the  plaintiff  had 
filed  his  narr.;  and  in  Brown  v.  Jones  (7  Watts, 
433) >  it  was  said,  p^r  cursam,  that  after  a  plea 
the  motioa  to  quash  is  too  late. 

In  the  case  under  consideration,  as  to  time, 
the  plaintiff  was  sufficiently  prompt,  but  some 
time  before  the  motion  to  quash,  the  attorneys 
of  the  plaintiff  nude  application  to  the  attorneys 
of  the  defendant,  and  obtained  from  them  a 
plea,  which  was  duly  filed.  This  was  a  direct 
and  unqualified  recognition  of  the  defendant's 
right  to  be  in  Court  as  an  appellant,  and  was 
certainly  as  effectual  as  a  waiver  of  the  right 
to  quash,  as  any  mere  delay  could  have  been, 
and  yet,  as  we  have  seen,  delay  of  itself  will 
bar  such  right.  A  rule  such  as  this  may  be 
regarded  as  over  strict  and  technical,  but  it  has 
its  foundation  in  the  fact  that  Courts  are  prop-' 
erly  jealous  of  anything  which  tends  to  prevent 
trials  by  jury,  and  hence  will  take  advantage 
even  of  mere  technicalities,  in  order  to  favor 
that  right. 

The  remaining  assignments  of  error  may  be 
discussed  together,  as  they  involve  a  single  prin- 
ciple ;  the  right  of  the  maker  of  non-negotiable 
paper  to  defeat  a  recovery  on  it,  in  the  hands  of 
a  third  party,  to  whom  it  has  been  assigned  for 
a  valuable  consideration  by  setting  up  the  want 
of  consideration,  or  any  equitable  condition  to 
which  it  was  subject  when  in  the  hands  of  the 
payee.  The  note  in  suit  was  the  third  renewal 
of  an  original,  executed  by  the  defendant  to 
Wetter,  the  legal  plaintiff,  on  the  19th  of  May, 
1877.  Admittedly,  it  was  made  for  the  accom- 
modation of  the  plaintiff;  the  parties,  at  the 
time,  no  doubt  thinking  it  was  negotiable. 
Since  it  was  intended  that  Wetter  should  have 
it  discounted  for  his  own  purposes,  Wetter,  at 
the  time  he  received  the  note,  agreed,  which 
indeed  would  follow  as  of  course,  that  he  would, 
in  commercial  parlance,  take  care  of  this  paper. 

Under  these  circumstances,  the  Court  was 
asked  to  say  to  the  jury,  that  if  Kiley  executed 
and  delivered  this  note  to  Wetter  for  the  express 
purpose  of  enabling  him  to  negotiate  and  obtain 
money  on  it,  the  bank  to  which  it  was  passed 
could  recover.  The  Court  refused  so  to  charge, 
and  in  this  we  think  it  did  right.  In  the  first 
place,  the  note  was  not  negotiable;  it  could 
pass  only  by  assignment,  and  that  assignment 
would  convey  to  the  assignee  only  that 
which  the  payee  was  entitled  to  receive  from 
the  maker  after  settlement  of  all  accounts  and 
equities  between  them.  Paper  of  this  kind  fells 
into  the  same  class  with  bonds  and  other  special- 
ties, of  which  it  is  said  by  Chief  Justice  Shippen, 
in  a  note  to  the  case  of  Roussett  v.  TTie  Ins.  Co. 
(i  Bin.  433)>  if  the  obligor  had  before  the  assign- 
ment, which  was  made  under  the  terms  of  the 
Act  of  28th  of  May,  1715,  any  just  demand 
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against  the  obligee,  which  he  might  have  set  up 
against  him,  had  there  been  no  assignment,  he 
might  in  like  manner  set  it  off  against  the 
assignee,  who  takes  the  bond  subject  to  all  the 
equities  existing  between  the  parties  before  the 
assignment.  This  rule,  he  sajrs,  is,  however, 
subject  to  one  exception.  **If  the  assignee 
when  he  is  about  to  take  the  assignment,  calls 
upon  the  obligor  to  know  whether  the  whole 
money  is  due,  and  the  obligor  tells  him  it  is  a 
good  bond,  but  is  entirely  silent  as  to  any  claim 
of  his  against  the  bond,  he  can  never  afterwards 
open  his  mouth  against  the  demand  of  the 
assignee." 

So  in  Rider  v.  Johnson  (8  Har.  190),  it  was 
hekl  that  the  assignee  of  a  chose  in  action,  not 
negotiable,  takes  it  subject  to  all  the  defences  to 
which  it  was  subject  in  the  hands  of  the  assignor, 
including  set-off  of  cross  demands,  legal  or 
equitable.  We  also  find  it  ruled  in  Weaver  v. 
Lynch  (i  Ca.  449),  that  in  order  to  stop  the 
obligor  of  an  assigned  bond  from  setting  up  a 
defence,  the  assignee  must  show  that  he  was  in- 
duced to  take  the  bond  specially  through  the 
declarations  of  the  obligor  that  he  had  no  de- 
fence. Now,  witliout  multiplying  authorities 
upon  points  about  which  there  ought  to  be  no 
dispute,  we  are  at  a  loss  to  see  how  Kiley  es- 
topped himself  from  setting  up  a  defence  which 
was  certainly  good  against  Wetter.  No  declara- 
tions of  his  to  the  l^k  officers  induced  them 
to  take  this  paper;  on  the  other  hand,  if  we 
consult  the  assignment,  it  was  taken  on  the 
guaranty  of  Wetter  that  he  would  pay  it  when 
due.  Let  it  be  then  that  Kiley  gave  this  note 
to  Wetter  for  the  express  purpose  of  enabling 
Wetter  to  raise  money  upon  it.  This  was  after  all 
but  a  private  agreement  between  the  parties, 
which  was  never  communicated  to  the  officers 
of  the  bank ;  they  never  acted  upon  any  such 
understanding :  how,  then,  can  they  set  up  to 
estop  the  defendant,  a  transaction  to  which  their 
corporation  was  not  a  party,  and  of  which  they, 
when  they  took  the  assignment,  knew  nothing? 
Besides  this,  the  duty  of  inquiry  was  upon  them, 
and  had  they  made  that  inquiry  they  would  have 
discovered  just  what  was  found  by  the  jury,  that 
not  only  was  the  note  drawn  to  Wetter,  in 
order  that  he  might  raise  money  on  it,  but  that 
he,  at  the  same  time,  had  agreed  to  pay  it  when 
it  fell  due.  Had  the  .  bank  known  this  fact, 
when  it  took  the  assignment,  no  one,  we  appre- 
hend, will  pretend  to  say  that  it  could,  never- 
theless, hold  Kiley ;  and  yet,  on  all  authority  it 
was  its  duty,  through  inquiry  of  Kiley,  to  have 
known  this  very  fact,  and  if  did  not  have  this 
knowledge,  the  fault  was  with  its  own  officers, 
and  no  one  else. 

Judgment  affirmed. 

Opinion  by  Gordon,  J. 


January,  *8o,  349.  January  5,  1&81. 

Dewees  v.  Letchford. 

Execution — Sale  of  real  estate — Act  of  June  il^ 
i8jg — Rule  on  purchaser  at  sheriff*  s  sale  to 
bring  ejectment  within  ninety  days — Errors 
and  appeals —  What  not  subject  of  a  writ  of 
error. 

Before  a  party  can  obtain  the  benefit  of  the  Act  of  June 
II,  1879  (P'  L.  127),  compelling  a  purchaser  at  sherifTs 
sale  to  bring  an  ejectment  within  ninety  days,  the  rule 
taken  under  the  Act  must  be  made  absolute,  and  final 
judgment  entered  thereon.  Hence  an  ejectment  brought 
pending  a  rule  under  the  Act  to  show  cause,  is  ii<  time, 
although  issued  more  than  ninety  days  after  service  of  the 
rule  to  show  cause  upon  the  purchaser. 

Quart,  Whether  a  writ  of  error  lies  to  an  order  dis- 
charging a  rule  to  show  cause  taken  under  this  Act. 

Error  to  the'Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Rule  obtained  by  Susan  Dewees  against  Thomas 
Letch  ford  by  virtue  of  the  provisions  of  the  Act 
of  June  II,  1879  (P.  L.  127),  to  bring  an  action 
of  ejectment  within  ninety  days. 

On  Jan.  5,  1879,  the  sheriff,  under  a  judgment 
against  Peter  Dewees,  husband  of  the  plaintiff, 
sold  as  his  property  certain  premises  in  the  city 
of  Philadelphia  to  the  defendant,  Letchford. 
Upon  the  petition  of  Susan  Dewees,  setting  forth 
that  she  was  the  owner  and  in  possession  of  said 
premises,  the  Court,  on  Sept.  15,  1879,  granted 
a  rule  on  defendant  to  bring  his  action  of  eject- 
ment within  ninety  days  from  service  thereof, 
or  show  cause  why  the  same  could  not  be 
brought,  which  rule  was  served  upon  defendant 
on  Sept.  26,  1879.  Defendant  filed  an  answer 
on  Oct.  28,  1879,  denying  the  fact  of  possession 
by  Susan  Dewees  at  the  time  of  filing  her  peti- 
tion, and  the  Court  ordered  depositions  to  be 
taken  upon  the  rule.  On  Dec.  31,  1879,  P"^'' 
to  filing  the  depositions,  defendant  issued  his 
summons  in  ejectment.  Afterwards  the  deposi- 
tions were  filed  and  the  Court  discharged  the 
above  rule,  and  subsequently  discharged  another 
rule  taken  by  plaintiff  to  quash  the  summons  on 
the  ground  that  it  issued  more  than  ninety  days 
after  service  of  the  first  rule.  Plaintiff  took 
this  writ,  assigning  for  error  the  discharging  of 
the  rule  to  bring  ejectment  within  ninety  days 
and  the  discharging  of  the  rule  to  quash  the 
summons  in  ejectment. 

y.  D.  Yocuniy  for  plaintiff  in  error. 

Section  2  of  the  Act  of  June  11,  1879  (P.  L, 
127),  provides  that  whenever  the  purchaser  after 
due  service  of  the  rule  **  shall  fail  to  appear  and 
show  cause  why  such  action  cannot  be  brought 
within  ninety  days  after  such  service,  it  shall  be 
the  duty  of  the  Court  to  enter  judgment  against 
the  parties  served,  and  make  the  rule  absolute, 
which  judgment  shall  be  final  and  conclusive^ 
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between  the  parties,  their  heirs  and  assigns; 
and  thereafter  no  action  of  ejectment  for  the 
recovery  thereof  shall  be  brought.*'  Here  it  is 
not  pretended  that  the  defendant  showed  any 
cause  for  not  bringing  his  action  within  the 
ninety  days,  and  the  writ  having  been  issued  six 
days  after  the  expiration  of  that  time,  should  have 
been  quashed. 

fV.  If.  Baker  and  Geo,  Z.  Crawford^  for  de- 
fendant in  error. 

The  Act  of  Assembly  makes  the  entry  of  judg- 
ment^ and  not  the  lapse  of  time  after  service  of 
the  rule,  the  bar  to  the  action,  and  see — 
Letchford  v,  Dewees,  37  Leg.  Int.  493. 

January  17,  1881.  The  Court.  We  think 
it  very  clear  that  the  Court  below  were  right  in 
their  construction  of  the  Act  of  June  11,  1879 
(P.  L.  127).  The  rule  to  show  cause  why  the 
purchaser  should  not  commence  an  action  within 
ninety  days  must  be  heard  and  decided,  and  the 
rule  made  absolute  before  he  can  be  barred  of 
his  action.  By  the  words  of  the  Act,  the  rule  is 
**  to  bring  the  action  within  ninety  days  from 
the  service  of  such  rule,  or  show  cause  why  the 
same  cannot  be  so  brought.**  Upon  non  appear- 
ance or  failure  to  show  cause,  it  is  made  the  duty 
of  the  Court  to  enter  final  judgment,  and  there- 
after no  action  of  ejectment  can  be  brought. 
Here  there  was  an  answer  to  the  rule,  filed 
within  the  ninety  days,  and  subsequently  the 
rule  was  discharged.  We  are  bound  to  presume 
that  it  was  for  sufficient  cause.  The  Act  gives 
no  appeal  or  writ  of  error  to  this  Court.  But  no 
motion  to  quash  has  been  made  and  we  give  no 
opinion  upon  the  question  whether  this  writ  of 
error  lies. 

Order  affirmed. 

Per  Curiam. 


Common  pieas— IBquitg. 


C.  P.  No.  4.  March  17,  188 1. 

Citizens'  Pass.  Railway  Co.  v.  Donohugh. 

CorporationS'^Passenger  railway  companies — 
Taxation  for  municipal  purposes — Acts  of 
August  2Si  1864  (F.  Z.  lojo),  and  April  2p, 
1844  {P,  Z.  4g7) — Taxation  of  horses  used 
for  drawing  cars  of  public  carriers, 
Sur  motion  to  make  temporary  injunction  per- 
petual on  bill  filed  and  served,  no  plea,  answer, 
or  demurrer  having  been  filed. 
Bill  in  equity  filed  by  the  Citizens'  Passenger 


Railway  Company  against  William  J.  Donohugh, 
Collector  of  Delinquent  Taxes.  The  bill  set  forth 
that  the  complainant  was  duly  incorporated  under 
the  Act  of  March  25,  1858;  that  in  1880  the 
City  of  Philadelphia  caused  the  horses  owned  by 
the  plaintiff,  used  in  moving  its  cars  over  its  tracks, 
and  absolutely  requisite  to  the  enjoyment  of  its 
franchises,  to  be  assessed  for  city  taxes ;  and  that 
there  was  no  authority  in  law  for  such  assessment 
The  bill  prayed  for  an  injunction. 
J,  W,  Af,  Newlin,  for  the  complainant. 
It  is  the  settled  policy  of  the  Commonwealth 
that  all  the  property  of  railroad  companies,  real 
or  personal,  which  is  requisite  for  the  enjoy- 
ment of  their  franchise,  shall  be  exempt  from 
local  taxation ;  and  there  is  no  distinction  be- 
tween steam  railroads  and  horse  railway  com- 
panies. 

Hestonville,  M.  &  F.  P.  R'y  Co.  v.  Phila,,  8  N.  210. 
Ilie  Act  of  April  21,  1858,  P.  L.  385,  author- 
izes the  City  of  Philadelphia  to  tax  only  a  portion 
of  the  real  estate  of  railroad  companies  in  that 
city. 

Lehigh  Coal  and  Nav.  Co.  v.  Northampton  Co.,  8 
W.  &  S.  334. 

Railroad  Co.  v.  Berks  Co.,  6  Barr,  70. 

Schuylkill  Nav.  Co.  v.  Berks  Co.,  i  Jones,  202. 

Wayne  Co.  v.  Del.  &  Hud.  Canal  Co.,  3  Harris,  352. 

Northampton  Co.  v,  Lehigh,  etc., Co.,  25  Smith,  463. 
While  Wayne  Co.  v,  Del.  &  Huclson  Canal 
Co.,  supra^  is  apparently  an  authority  for  the 
city's  right  to  tax  horses  of  a  railroad  company, 
it  is  not  so;  for  the  Court  said  expressly  that 
the  horses  were  not  **  necessary  incidents"  to 
the  franchise.  The  complainant's  charter  author- 
izes the  city  to  tax  its  dividends  over  a  certain 
sum.  Why  this  express,  if  there  were  general 
authority  ? 

The  Act  of  April  8,  1873  (P.  L.  64),  abolish- 
ing tax  exemption,  and  the  provisions  of  the 
new  constitution  requiring  uniformity  in  taxation 
and  abolishing  exemptions,  do  not  make  the 
exempt  railway  property  taxable. 

Northampton  Co.  v,  Lehigh  Coal  and  Nav.  Co.,  25 
Sm.  463. 
The  car  license  fee  is  not  a  tax,  but  a  license 
fee  under  the  police  power  of  the  city. 

Union  Pass.  R.  W.  Co.  v.  Phila.,  2  N.  429;  8 
Weekly  Notes,  377. 
But  even  if  the  personal  property  of  railroad 
companies  were  liable  to  taxation  by  ordinance, 
the  city  has  not  exercised  the  supposed  authority. 
The  Act  of  August  25,  1864  (P.  L.  1030),  does 
not  execute  itself,  and  the  city  ordinance  of 
September  22,  1879,  's  not  an  execution  of  it. 
The  Act  of  1864  required  the  city  ( i )  to  designate 
what  subjects  of  taxation,  mentioned  in  the  Act 
of  1844  (P.  L.  497),  should  be  assessed ;  and 
(2)  to  provide  a  system  for  the  assessment  and 
collection  of  such  taxes.  This  the  city  has  never 
done.  The  assessors  have  no  right  to  desifO^Hte 
the  property;   for  that  authority  is  conferred 
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upon  Councils.     The  assessment  by  the  assessor 
was  therefore  void. 

Hilltard  on  Taxation,  308. 
Councils  could  not  confirm  an  invalid  assess- 
ment. 

Doughty  V,  Hope,  3  Denio,  249. 

Burrows  on  Taxation,  370. 

Cooley  on  Taxation,  227,  259. 
It  is  not  pretended  that  Councils  have  ever 
provided  a  system  of  taxation  under  the  Act  of 
1864.  Indeed  y  their  reasons  for  not  acting  ap- 
pear in  the  reports  of  the  commissioners  ap- 
pointed to  consider  the  subject. 

Journal  of  Select  Council,  1865,  242. 

Id.  1871,  258. 

C.  A.  V. 
April  2,  1 88 1.  The  Court.  A  tax  of  two 
dollars  on  the  hundred  having  by  ordinance  and 
with  the  usual  formalities  been  levied  by  the  city 
of  Philadelphia  upon  the  horses  owned  by  the 
plaintiffs,  and  used  by  them  in  moving  their  cars 
over  their  tracks,  and  the  said  tax  being  unpaid, 
the  plaintiffs  have  filed  a  bill  by  which  they  seek 
to  enjoin  the  collector  of  delinquent  taxes  from 
enforcing  payment  of  the  tax  by  means  of  the 
remedies  provided  by  law  for  the  collection  of 
delinquent  taxes. 

By  the  Act  of  August  25,  1864,  it  is  enacted 
that  <<  the  Select  and  Common  Councils  of  the 
city  of  Philadelphia  shall'  have  the  power  to  levy 
a  tax  for  municipal  purposes  on  all  subjects  of 
taxation  specified  by  the  thirty-second  section  of 
•tlie  Act  of  April  29,  1844,  and  to  provide  by 
ordinance  a  system  for  the  assessment  thereof, 
and  for  the  collection  of  taxes  thereon"  (P.  L., 
1864,  p.  1030).  Among  the  subjects  of  taxation 
specified  in  the  thirty-second  section  of  the  Act 
of  April  29,  1844,  fkorses  are  expressly  enume- 
rated (P.  L.  497,  Brightly's  Purdon,  1380).  It 
is  perfectly  clear,  therefore,  that  horses  in  gene- 
ral are  a  species  of  property  taxable  for  munici- 
pal purposes.  But  it  is  contended  by  the  plain- 
ti&  that  horses  used  by  passenger  railway  com- 
panies are  not  liable  to  taxation,  upon  the  ground 
that  they  are  necessary  for  carrying  on  the  busi- 
ness for  which  they  are  incorporated.  The 
argument  is,  that  all  property  which  is  indispen- 
sable for  carrying  on  the  business  for  which  a 
company  is  incorporated  is  exempt  from  local 
taxation ;  that  horses  are  indispensable  for  pas- 
senger railway  companies,  and  that,  therefore, 
they  are  exempt  from  such  taxation.  If  the 
major  premise  were  true,  the  syllogism  would 
doubtless  be  a  perfect  one,  but  it  is  hardly  neces- 
sary to  say  that  there  is  no  such  principle,  and 
that  corporations,  although  they  have  greatly 
grown  in  power  and  numbers  of  late  years,  have 
not  yet  attained  to  the  bliss  of  entire  immunity 
from  taxation.  The  argument  is  based  upon  a 
misapprehension  of  the  grounds  upon  which  the 


decisions  upon  this  subject  rest.  In  order  to 
make  any  species  of  property  taxable  it  must  be 
shown  that  it  is  embraced  in  some  enumeration 
or  description  of  subjects  contained  in  the  law 
which  is  supposed  to  subject  it  to  taxation.  In 
the  earliest  case  in  our  own  reports  in  which  such 
a  question  arose,  the  Permanent  Bridge  Company 
V,  Frailey  (13  Sergeant  &  Rawle,  422),  it  was 
decided  that  under  the  Act  of  April  11,  1799, 
authorizing  the  taxation  of  ''all  lands,  houses, 
and  lots  of  ground,"  the  permanent  bridge  over 
the  Schuylkill  at  Market  Street  was  not  taxable, 
because  it  could  not  be  properly  comprehended 
under  any  of  the  subjects  of  taxation  mentioned 
in  the  Act.  '*  It  is  neither  land,  house,  nor  lot," 
said  Chief  Justice  Tilghman,  **and  in  order  to 
make  it  an  object  of  taxation  it  must  be  shown 
to  fall  within  the  list  of  enumerated  articles." 
Upon  this  ground  it  was  held  not  to  be  taxable 
and  upon  this  ground  alone.  The  decision  in^ 
the  Lehigh  Coal  and  Nav.  Co.  v,  Northampton 
Co.  (8  W.  &  S.  334)  in  which  it  was  held  that 
the  bed,  berm-bank,  towpath,  and  toll-houses  of 
the  canal  company  were  not  taxable  as  real  estate 
under  the  Acts  of  April  15,  1834,  and  April  29, 
1844,  rested  upon  precisely  the  same  reason. 
**  They  cannot  be  considered  as  either  *  lands, 
houses,  or  lots  of  ground,'  according  to  the  true 
meaning  of  the  Acts  and  a  fair  interpretation 
thereof,"  said  Judge  Kennedy,  It  was  a  ques- 
tion of  what  the  intention  of  the  Legislature  wa^ 
— of  judicial  interpretation  of  the  words  indicat- 
ing the  subjects  intended  to  be  made  liable  to 
taxation  by  the  Acts. 

In  all  the  subsequent  cases  in  which  similar 
questions  arose,  Reading  R.  R.  Co.  v,  Berks 
County  (6  Barr,  70),  Wayne  Co.  v.  Delaware 
and  Hudson  Canal  Company  (3  Harris,  351), 
Schuylkill  Navigation  Co.  v,  Berks  County  (i 
Jones,  202),  West  Chester  Gas  Company  v, 
Chester  County  (6  Casey,  232),  and  Carbon 
Iron  Company  v.  Carbon  County  (3  Wright,  25 1), 
the  decisions  turned  upon  the  same  point,  viz., 
whether  the  description  of  the  property  sought 
to  be  taxed  was  or  was  not  fairly  within  the  in- 
tention of  the  Legislature,  as  indicated  by  the 
words  of  the  Acts — whether  canals,  toll-houses, 
depots,  water-stations,  etc.  etc.,  were  intended 
to  be  included  under  the  general  designation  of 
<<  houses,  lands,  and  lots  of  ground."  In  none 
of  these  cases  did  the  Court  lend  the  least  coun- 
tenance to  the  idea  that  corporations,  as  such, 
were  exempt  from  taxation,  either  for  State  or 
county  purposes.  No  such  pretension  was  ever 
encouraged  by  the  Court.  On  the  contrary,  it 
was  expressly  repudiated  by  the  Court  in  Carbon 
Iron  Company  f'.  Carbon  Co.  (3  Wright,  251), 
where  a  fruitless  attempt  was  made  to  exempt 
the  lands  of  an  iron  company  from  taxation  for 
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State  and  county  purposes.  In  the  case  of  Wayne 
County  V.  The  Delaware  and  Hudson  Canal  Co., 
already  cited,  it  was  held  that  although  the  reser- 
voirs, lock-houses,  engineers*  offices,  etc.,  were 
not  within  the  Act  of  April  29,  1844,  ^^^  being 
"houses,  lands,  or  lots  of  ground,"  within  the 
meaning  of  that  Act,  their  horses  used  in  drawing 
their  cars  on  the  railroad  were  taxable  for  State 
and  county  purposes.  This  is  a  case,  therefore, 
directly  in  point  upon  the  present  question.  It 
required  the  aid  of  the  constitution  and  special 
legislation  to  exempt  churches,  burial  grounds, 
colleges,  academies,  hospitals,  and  institutions 
of  public  benevolence  and  charity — legislation 
which,  in  the  great  majority  of  cases,  would  have 
been  altogether  unnecessary,  if  the  principle  con- 
tended for  by  the  plaintiffs  counsel  had  any  foun- 
dation in  law.  When  we  consider  the  facility 
with  which  corporations  may  now  be  erected 
.  under  the  Acts  of  1874  and  1876,  the  small  num- 
ber of  persons  necessary  to  constitute  them,  and 
the  extent  and  variety  of  the  business  in  which 
they  are  engaged,  it  must  be  apparent  that  the 
application  of  such  a  doctrine  as  that  which  is 
contended  for  by  the  plaintiflfs,  would  be  in  the 
highest  degree  unequal,  unjust,  and  oppressive  to 
the  people.  The  cases  referred  to  did  not  pro- 
ceed at  all  upon  any  theory  or  claim  of  exemp- 
tion on  the  part  of  the  corporations  as  such,  but 
upon  the  sole  ground  that  the  property  sought  to 
be  taxed  was  not  within  the  words  and  intent  of 
the  Act  imposing  the  tax.  The  Legislature  itself 
is  not  competent  to  enact  a  law  exempting  cor- 
porations from  taxation  for  property  which  would 
be  liable  to  taxation  under  the  general  laws  of 
the  Commonwealth  in  the  hands  of  natural  per- 
sons, for  such  an  Act  would  be  in  direct  contra- 
vention of  Article  9,  Section  2,  of  the  Constitu- 
tion. They  may  designate  the  subjects  upon 
which  taxes  may  be  levied,  but  all  such  taxes 
must  be  uniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authority  levy- 
ing the  tax. 

When  we  find,  therefore,  "  horses"  expressly 
mentioned  in  the  Act  of  29th  April,  1844,  among 
the  various  kinds  of  property  subject  to  taxation, 
we  may  be  sure  that  it  means  horses,  whether 
they  belong  to  private  individuals  or  to  private 
corporations,  such  as  the  plaintiffs  are.  There 
is  here  no  latitude  for  construction,  and  no  doubt 
calling  for  interpretation.  If  horses  are  neces- 
sary for  prosecuting  the  business  of  passenger 
railway  companies,  so  are  they  necessary  for 
prosecuting  the  business  of  numberless  private 
individuals,  but  in  neither  case  are  they  exempt 
from  taxation  on  that  account.  The  franchise 
which  the  plaintiffs  enjoy  is  to  be  a  body  politic 
and  corporate,  their  business  the  carrying  of  pas- 
sengers, but  there  is  nothing  in  the  nature  of 
either  which  clothes  them  with  immunity  from 


the  taxation  which  is  imposed  upon  the  general 
public. 

Ordered  that  the  injunction  be  dissolved. 

Opinion  by  Thayer,.  P.  J. 


Common  pieas— l^to. 


C.  P.  No.  3.  Dec.  i^,  1880. 

Eckel  V.  Association. 
Pleading — Replication — Demurrer — What  is  a 

departure  in  pleading — Action  on  a  policy  of 

life  insurance — Waiver  of  the  sufficiency  of 

notice  of  death. 

Sur  demurrer  to  special  replication. 

Debt,  by  Aaron  Eckel,  assignee  of  Christopher 
Kauber,  against  The  New  Era  Life  Association,  to 
recover  the  sum  of  five  thousand  dollars  on  a 
policy  of  insurance  on  the  life  of  Christopher 
Kauber,  who  died  January  20,  1879.  The 
policy  provided,  inter  alia^  that  sixty  days  after 
said  association  should  receive  reasonable  and 
satisfactory  proof  of  death' of  the  said  Kauber  they 
would  pay  the  amount.  The  narr.  recited  the 
death  of  said  Kauber,  alleging  that  "  of  all  this 
the  defendants  afterwards,  to  wit,  on  the  first  day 
of  February,  1879,  received  due  and  legal, 
reasonable  and  satisfactory  notice  and  proof.** 
The  plea  averred,  inter  aliay  as  follows:  **  the 
defendants  deny  having  received  due  and  legal, 
reasonable  and  satisfactory  notice  and  proof  of 
the  death  of  said  Kauber,  or  any  proof  whatever 
prior  to  the  bringing  of  suit."  The  replication 
set  forth,  '*  that  plaintiff  ought  to  have  his  action 
notwithstanding  anything  in  said  plea,  because 
at  the  time  the  said  plaintiff  furnished  said  de- 
fendants with  proof  of  death,  defendants  did  not 
object  to  the  sufficiency  thereof,  nor  did  they 
do  so  at  the  time  of  demand  of  payment  of  the 
policy  of  insurance  nor  until  after  suit  brought, 
but  based  their  refusal  to  pay  the  said  sum  of 
money  demanded  on  the  ground  of  fraud  and 
collusion  to  cheat  defendants." 

Defendants  demurred  to  this  special  replica- 
tion, on  the  ground  that  it  alleged  matter  in  ex- 
cuse of  peformance  of  a  condition  precedent  to 
the  right  of  action,  after  having  declared  an  ex- 
press actual  performance,  and  after  having  for- 
mally joined  issue  upon  special  pleas  denying 
such  actual  performance,  and  because  said  spe- 
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cial  replication  attempted  to  put  in  issue  mere 
inference  and  matter  of  law^  was  argumentative, 
evasive,  and  a  departure. 

JV.  Henry  Smithy  for  demurrer.  The  repli- 
cation must  not  depart  from  the  allegations  in 
the  declaration  in  any  material  matter. 

Chitty,  644,  Ed.  1859. 
A  replication  which  neither  pursues  the  decla- 
ration nor  fortifies  it,  is  a  departure. 

Bark  v.  Bear,  3  Clark,  312. 

Scott  V.  Ins.  Co.,  9  Phila.  266. 

Bark  v,  Huber,  2  Watts,  306. 

McShenyfr.  Askew,  i  Y.  79. 
Alex,  Simpson  J  Jr,^  contra.  Where  an  in- 
surance company  place  their  refusal  to  pay,  upon  a 
ground  distinct  from  that  of  full  notice  smd  proof 
of  death,  they  are  deemed  to  waive  any  further 
compliance  with  the  condition  as  to  such  notice 
and  proof  of  death,  and  they  cannot  afterwards, 
without  any  pretence  that  they  have  been  deceived 
or  mistaken,  change  their  ground  and  insist  upon 
better  proof  of  death. 

Miller  v,  Ins.  Co.,  2  E.  D.  Smith,  268. 

Vos  V,  Robinson,  9  Johns.  195. 

Francis  v,  Ins.  Co.,  6  Cowen,  404. 

Etna  Ins.  Co.  v,  Tyler,  16  Wendell,  401. 
When  the  insurers  refuse  to  pay  on  special 
grounds  other  than  the  insufficiency  of  proof,  it 
is  a  waiver  of  the  right  to  object. 

Heath  v.  Ins.  Co.,  I  Cash.  (Mass.}  257. 

Coursin  v»  Penna.  Ins.  Co.,  10  Wright,  323. 

Tayloe  v.  Ins.  Co.,  9  How.  390. 
The  matter  set  up,  if  true,  acts  as  an  estoppel 
as  against  defendants.     When  there  are  special 
pleas,  it  is  necessary  to  reply  the  estoppel  or  to 
be  debarred  from  proving  it. 

Kaigfat  V,  Ins.  Co.,  37  Leg.  Int.  82. 

C.  A.  V. 
Jan.  4,  1 88 1.     The  Coxhit.     Demurrer  sus- 
tained with  leave,  etc. 


C.  P.  No.  4-  March  18,  1881. 

Wynkoop  v.  Wynkoop. 

Will — Testamentary  poiaer  to  sell—Joinder  of 
interest  and  power — Presumption  on  execution 
in  such  case — Equity —  When  funds  impressed 
with  a  trust  may  be  followed— Ejectment, 
Sur  rule  for  a  new  trial  and  motion  for  judg- 
ment non  obstante  veredicto. 

Ejectment,  by  Benjamin  J.  Wynkoop,  H.  P. 
Garabedean,  and  Hannah  Matilda  his  wife,  in 
right  of  said  wife,  and  Joseph  P.,  Kate  S., 
and  George  H.  Wynkoop,  minor  children  of 
George  H.  Wynkoop,  deceased,  by  their  guardian, 
against  Alfred  Wynkoop,  Almira  Ann  Wynkoop, 
Francis  A.  Wynkoop,  and  Helen  W.,  Henry  N., 
and  Joseph  S.  Wynkoop,  children  of  Benjamin 
N.  Wynkoop,  deceased,  to  recover  an  undivided 
fifth  part  of  a  five-sixths  interest  in  certain  pre- 


mises on  Marshall  Street  in  the  city  of  Philadel- 
phia. 

On  the  trial  before  Thayer,  P.  J.,  the  fol- 
lowing facts  appeared. 

One  Abraham  Wynkoop  died  in  1852  seised 
of  certain  premises,  No.  137  North  Eleventh 
Street,  in  the  city  of  Philadelphia.  By  his  will 
bearing  date  May  10,  1843,  said  testator  pro- 
vided, inter  alia^  as  follows: — 

'*  To  my  Wife  Hannah  Wynkoop  1  leave  and 
bequeath  all  my  Real  Estate  and  Personall  Estate 
to  have  &  to  hold  during  her  natural  life  (if  she 
remains  my  widdow)  she  may  sell  the  Dwelling 
house  No.  137  North  Eleventh  Street  if  she 
thinks  it  for  the  best  and  the  comfort  of  herself 
and  her  children." 

The  residue  of  testator's  will  is  reported  at 
length  in  Hoffner  v.  Wynkoop,  antCy  p.  3.  It 
contained  no  express  disposition  of  the  real  estate 
except  as  above  to  the  wife  for  life.  Prior  to  the 
date  of  this  will,  in  1842,  Joseph  Wynkoc^,  a 
son  of  testator,  died  leaving  children.  Such  of 
them  as  are  now  living  and  the  issue  of  such  as 
are  dead,  were  the  plaintiffs  in  the  present  suit. 
The  testator  also  left  at  his  death  a  wife  and  four 
children,  viz.,  Alfred,  Almira  Ann,  Francis  A., 
and  Benjamin  N.  Three  of  these  children,  still 
living,  and  the  descendants  of  Benjamin  N.,  who 
died  in  1857,  were  the  defendants  in  this  suit. 

On  November  23,  1869,  Hannah  Wynkoop, 
widow  of  testator,  sold  and  conveyed  the  pre- 
mises on  Eleventh  Street  to  one  Lancaster  few 
$5000.  All  the  defendants,  such  as  were  tmder 
age  by  their  guardian,  joined  in  this  conveyance. 
The  deed  contained  a  recital  of  the  power  of  sale 
given  to  the  widow  by  her  deceased  husband's 
will,  but  did  not  in  express  terms  purport  to  be 
an  execution  of  the  power.  It  also  recited  that 
the  grantors  comprised  all  the  heirs  and  repre-  • 
sentatives  of  Abraham  Wynkoop,  deceased. 
None  of  the  descendants  of  Joseph  Wynkoop  be- 
came parties  thereto. 

The  ^5000,  purchase-money  of  these  premises, 
together  with  J 1000  belonging  to  Almira  Ann 
Wynkoop,  was  used  by  the  grantors  in  the  above 
deed  for  the  purchase  of  the  premises  in  question 
upon  Marshall  Street,  which  premises  were  after- 
wards duly  conveyed  to  them  in  manner  follow- 
ing, viz.,  to  Hannah  Wynkoop  for  life  with  re- 
mainder to  defendants  in  fee. 

Said  Hannah  Wynkoop  died  in  1878.  Plain- 
tiffs thereupon  brought  this  ejectment,  claiming . 
that  Abraham  Wynkoop  died  intestate  as  to  the 
Eleventh  Street  premises,  except  as  regards  the 
life  estate  to  his  widow  therein,  and  that  there- 
fore when  the  same  were  sold,  the  proceeds  were 
charged  with  a  trust  for  the  heirs  of  said  intestate, 
and  that  plaintiffs  were  entitled  therefore  to  a 
one-fifth  share  in  said  proceeds,  and  further  that 
said  proceeds  being  traced  into  the  Marshall  Street 
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premises,  plaintiffs  were  entitled  to  follow  their 
share  in  its  converted  form. 

The  Court  ordered  a  verdict  to  be  entered  for 
plaintiffs,  subject  to  the  following  reserved 
points : — 

(i)  Whether,  by  the  will  of  Abraham  Wynkoop 
there  was  a  devise  of  the  Eleventh  Street  pro- 
perty to  his  children,  or  whether  he  died  intes- 
tate as  to  the  fee  thereof. 

(2)  Whether,  if  Abraham  Wynkoop  died  in- 
testate as  to  the  Eleventh  Street  property,  the 
plaintiffs,  as  heirs-at-law,  can  recover  an  interest 
in  the  premises  in  question  on  Marshall  Street 
equal  to  their  interest  in  the  Eleventh  Street 
property. 

C,  S,  Pancoast,  for  the  motion. 
The  evident  intention  of  the  will  is  that  the 
wife  should  have  an  estate  for  life  with  remain- 
der over  to  the  children. 

Tayler  v.  Wells,  Style,  301. 

Parker  v,  Nickelson,  I  DeG.  J.  &  S.  177. 

2  Jarman  un  Wills,  109. 

Hall  V.  Lietch,  L.  R.  9  Eq.  Cas.  376. 

Farrer  v.  St  Catharine's  College,  16  L.  R.  Eq.  19. 

Marsh  v,  Hague,  i  Ed.  Ch.  174. 

Jordan  v.  Fortescue,  10  Beav.  259. 

Langston  v,  Langston,  8  Bligh,  167. 

McKeehan  v,  Wilson,  3  Sm.  76. 

Abbott  V.  Middleton,  7  H.  L.  Cas.  68. 

In  re  Daniel's  Trust,  L.  R.  |  Ch.  Div.  375, 

Walker  V.  Quigg,  6  Watte,  87. 
Where  one  has  both  a  power  and  an  interest,  a 
conveyance  without  reference  to  the  power  will 
be  deemed  to  have  been  made  by  virtue  of  the 
ownership,  though  the  ownership  was  not  co-ex- 
tensive with  the  power. 

Hay  V.  Mayer,  8  Watts.  203. 

Tones  v.  Wood,  4  Harris,  25. 

Birdsall  v.  Richards,  6  Id.  256. 

Wethenll  v.  Welherill,  Id.  265. 
The  present  case  is  substantially  an  attempt  on 
the  part  of  a  holder  of  an  alleged  superior  title 
to  recover  the  consideration  received  by  the 
gtantors,  on  confirming  the  alleged  defective  title 
of  the  grantee.  This  is  against  all  authority. 
He  should  bring  ejectment  against  the  grantee. 

There  is  no  resulting  trust  in  this  case.  A  re- 
sulting trust  is  raised  only  from  fraud  in  obtain- 
ing the  title  or  from  payment  of  the  purchase- 
money  when  the  title  is  acquired. 

Glidden  v.  Strupler,  2  Smith,  401. 

Bamet  v.  Dougheny,  8  Casey,  371. 

Nixon's  Appeal,  13  Smith,  279. 

Danzerisen  v.  Miller,  i  Leg.  Gaz.  Rep.  215. 
Benjamin  P,    WrigUy  {William  Hopple  with 
him),  contra. 

The  Supreme  Court  has  so  construed  this  will 
as  to  give  plaintiffs  an  interest  undoubtedly  in 
the  premises  on  Eleventh  Street. 

Hofiner  v,  Wjrnkoop,  10  Weekly  Notes,  3. 
The  proceeds  of  the  sale  of  said  premises  were 
therefore  impressed  with  a  trust  for  the  benefit, 
inter  alia,  of  plaintiffs  and  they  may  follow 
those  proceeds  in. their  converted  form. 


Edwards  v.  Edwards,  3  Wright,  369. 
Harrold  v.  Lane,  3  Smith,  268. 
Robertson  v.  Robertson,  9  Watts,  43. 
Haines  v,  O'Conncr,  10  Walts,  320. 
Seichrist*s  Appeal,  16  Smith,  237. 
Maul  V.  Rider,  I  Smith,  385. 
Church  V.  Ruland,  14  Smith,  432. 
Price's  Appeal,  Ibid.  472. 

April  2,  1881.  The  Court.  We  regard  the 
decision  of  the  Supreme  Court  affirming  the 
judgment  of  this  Court  in  the  case  of  Hoffner 
V.  Wynkoop  (10  Weekly  Notes,  3),  as  settling 
the  construction  of  Abraham  Wynkoop's  will. 
The  opinion  of  Justice  Trunkev  in  that  case 
makes  it  clear  that  Hannah  Wynkoop,  now  de- 
ceased, who  was  the  widow  of  Abraham,  took 
under  the  will  a  life  estate  in  all  the  real  estate, 
coupled  with  a.  power  to  convert  the  Eleventh 
Street  house  into  personalty  by  a  sale,  if,  in  her 
discretion,  she  should  see  proper  to  do  so,  and 
that  the  remainder  in  fee  in  all  the  real  estate, 
being  undisposed  of  by  the  will,  passed  under  the 
intestate  laws  to  the  heirs  of  Abraham  Wynkoop. 
This  decision  therefore  disposes  of  the  first  point 
reserved  upon  the  trial  and  rules  it  in  favor  of 
the  plaintiffs. 

On  the  second  point  we  are  of  opinion  that 
the  deed  executed  by  Hannah  Wynkoop  to 
Thomas  A.  Lancaster,  November  23,  1869,  for 
the  Eleventh  Street  house,  ought  to  be  regarded 
as  a  good  execution  on  her  part  of  the  discre- 
tionary power  given  to  her  in  her  husband's  will. 
Although  her  interest  in  the  house  was  only  a  life 
estate,  her  power  was  more  extensive  than  her 
interest,  and,  so  far  as  the  right  to  convert  the 
fee  was  concerned,  was  a  power  in  gross.  That 
the  testator  intended  to  give  her  the  power  to 
sell  the  whole  estate  in  the  Eleventh  Street  house 
does  not,  we  think,  admit  of  doubt,  and  this  ap- 
pears to  have  been  the  opinion  of  the  Supreme 
Court  in  the  case  already  referred  to.  That 
Hannah  Wynkoop,  when  she  united  with  the 
others  in  making  the  deed  to  Lancaster,  supposed 
that  the  whole  estate  in  the  Eleventh  Street 
house  was  thereby  transmitted  to  the  purchaser  no 
one  can  reasonably  doubt,  nor  can  it  be  doubted 
that  she  intended  that  the  deed  which  she  exe- 
cuted should  have  that  effect  so  far  as  any  power 
which  she  possessed  was  efficacious  to  accomplish 
it.  It  is  true  that  in  her  deed  to  Lancaster  it  is 
not  expressly  declared  that  she  executed  it  in 
pursuance  of  the  power,  but  that  is  not  necessary. 
No  doubt  if  one  having  both  an  interest  and  a 
power  executes  a  deed  which  contains  no  refer- 
ence to  the  power,  and  there  is  no  evidence  of 
an  intention  that  the  deed  should  operate  beyond 
a  transfer  of  his  interest,  a  presumption  will  arise 
that  it  was  intended  only  for  that  purpose  and 
not  as  an  execution  of  the  power.  The  cases 
cited  by  the  defendant's  counsel  go  no  further 
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than  this.  But  here  the  power  given  to  Mrs. 
Wynkoop  was  fully  recited  in  the  deed  to  Lan- 
caster, which  is  a  significant  circumstance,  and 
all  the  facts  show  that  she  believed,  and  that  it 
was  her  intention,  not  only  that  the  life  estate, 
but  the  entire  fee  should  pass.  It  is  well  settled 
that  it  is  not  necessary  to  the  valid  execution  of 
a  power,  that  the  instrument  which  executes  it 
should  purport  to  be  made  in  execution  of  the 
power.  It  is  sufficient  if  the  subject  of  the  in- 
strument is  the  same  subject  over  which  the 
power  is  given,  and  if  the  intention  can  be  fairly 
deduced  from  all  the  circumstances,  for  it  is  al- 
ways in  the  main  a  question  of  intention.  If 
then  the  deed  to  Lancaster  executed  by  Mrs. 
Wynkoop  may,  under  all  the  circumstances,  and 
in  view  of  all  the  facts,  be  fairly  considered,  not 
only  as  a  transfer  of  her  life  estate,  but  an  execu- 
tion of  the  discretionary  power  which  she  had 
under  her  husband's  will  to  dispose  of  the  Elev-' 
cnth  Street  property,  it  certainly  is  not  deprived 
of  any  of  its  virtue  in  that  respect  by  the  fact 
that  certain  of  the  heirs,  for  greater  assurance, 
united  with  her  in  making  that  deed.  In  this 
point  of  view  we  may  regaurd  their  act  in  becom- 
ing parties  to  the  deed  as  a  mere  act  of  superero- 
gation, and  altogether  imnecessary  to  give  it 
efiect  in  passing  the  title.  Lancjister  paid  a  full 
prioe  for  the  property,  and  it  is  plain  that  both 
he  and  Mrs.  Wynkoop  supposed  he  was  getting 
a  good  title.  It  is  plain  that  he  did  acquire  a 
good  title,  if  the  deed  executed  by  Mrs.  Wyn- 
koop was  efficacious  as  an  execution  of  her  power. 
If  it  was  not,  then  he  obtained  only  a  defective 
title,  and  both  his  expectations  and  her  inten- 
tions were  frustrated.  In  that  event  Lancaster  is 
cheated,  and  must  stand  the  brunt  of  an  action 
of  ejectment  by  the  grandchildren  of  Abraham 
Wynkoop,  while  he  will  be  turned  over  to  an 
action  against  the  present  defendants,  if  per- 
chance be  can  obtain  redress  ip  such  an  action. 
We  are  of  opinion  that  the  deed  executed  by 
Mrs.  Wynkoop  ought  to  be  regarded,  under  all 
the  circumstances,  as  a  valid  execution  of  her 
power  under  her  husband's  will. 

And  this  would  seem  to  settle  the  second  point 
reserved,  for  the  rest  is  clear.  If  the  deed  to 
Lancaster  signed  by  Mrs.  Wynkoop  is  regarded 
as  a  valid  execution  of  the  power  which  she  held 
in  trust  for  herself  and  the  heirs  in  remainder, 
then  the  execution  of  that  trust  impressed  upon 
the  proceeds  of  the  sale  the  same  incidents 
which  belonged  to  the  realty  itself,  and  these 
proceeds  beoime  a  trus/  fund  which  those  who 
arc  entided  to  it  may  follow  and  claim  wherever 
it  can  with  certainty  be  recognized  and  identi- 
fied, no  matter  what  alteration  of  form  it  may 
have  undergone.  Upon  this  part  of  the  case  not 
the  least  doubt  rests,  for  it  was  not  only  proven, 
hot  admitted  at  the  trial,  that  the  proceeds  of 


the  sale  to  Lancaster  were  immediately  and 
without  any  change  invested  in  the  purchase  of* 
the  Marshall  Street  house  which  is  the  subject  of 
this  ejectment.  Both  transactions  were  con- 
cluded and  settled  at  the  same  time,  and  the  deed 
for  the  Marshall  Street  house  made  to  Hannah 
Wynkoop  for  life,  with  remainders  to  the  present 
defendants,  but  omitting  the  plaintiffs,  who  were 
equally  entitled  to  participate  in  the  inheritance 
with  them.  The  plaintiffs  therefore  are  not  en- 
deavoring in  this  suit  to  raise  a  resulting  trust  out 
of  the  purchase-money  paid  for  a  wrongful  and 
ineffective  transfer  of  their  estates  by  the  other 
heirs,  but  to  follow  and  reclaim  their  share  of 
the  trvst  fund  which  was  realized  from  the  exe- 
cution of  the  power  which  Mrs.  Wynkoop  held 
in  trust  for  herself  and  all  the  heirs  in  remainder, 
and  which  fund  passed  intact  and  unchanged 
into  the  Marshall  Street  house. 

Ordered  that  the  rule  for  a  new  trial  be  dis- 
charged and  that  judgment  be  entered  for  the 
plaintiffs  on  both  of  the  points  reserved. 

Opinion  by  Thayer,  P.  J. 


(!^rpl)ans*  (!^ourt. 


April  2,  !88i. 

Soley's  Estate. 
Dower  charge — Act  of  Feb,  24, 1834 —  Orphans^ 

Court  has  no  power  to  authorize  discharge  of^ 

by  payment  to  administrator, 

Sur  petition  of  owner  of  land  charged  with 
widow's  dower. 

The  petitioner  set  forth  that  in  pursuance  of 
an  order  of  the  Orphans'  Court  on  October  18, 
1873,  the  widow  and  administratrix  of  Robert 
W.  Soley,  deceased,  sold  at  public  sale  a  certain 
lot  of  ground  in  this  city  upon  the  following 
terms :  one-tenth  of  the  purchase-money  (being 
the  interest  of  the  administratrix  as  widow)  to 
remain  in  the  hands  of  the  purchaser,  during  the 
life  of  the  widow,  and  the  interest  thereof,  at  six 
per  cent,  per  annum,  to  be  paid  to  her  by  the 
purchaser,  his  heirs  and  assigns, and  if  not  paid  to 
be  recoverable  by  due  process  of  law,  and  at  her 
decease  said  share  of  the  purchase- money  to  be 
paid  to  the  parties  legally  entitled  thereto,  and 
the  remainder  of  the  purchase-money  to  be  paid 
in  cash  upon  the  execution  of  the  deed.    That 
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Thomas  F.  Burkart  became  the  purchaser  for 
^8300  ;  that  the  sale  was  confirmed  by  the  Court 
and  a  deed  made  to  him  conveying  the  premises, 
under  and  subject  to  the  payment  of  the  interest 
on  the  sum  of  I830  to  the  widow,  in  lieu  of 
dower,  and  to  the  payment  of  said  sum  at  her 
death,  unto  such  persons  as  should  then  be  entitled 
thereto.  That  Burkart  on  March  23,  1875, 
conveyed  the  premises  in  fee  to  the  petitioner, 
also  subject  as  aforesaid.  That  petitioner  is 
desirous  of  paying  off  the  said  principal  sum  of 
I830,  and  the  widow  has  agreed  to  release  all  her 
interest  therein  and  in  said  real  estate.  But  peti- 
tioner is  unable  to  pay  said  principal  to  the  parties 
entitled,  because  one  of  the  parties  is  under  age, 
another  is  only  entitled  to  a  life  interest  in  part 
thereof,  and  there  are  two  other  parties  entitled 
to  life  interests  in  one  other  part  thereof.  The 
petitioner  therefore  prayed  leave  to  pay  the  said 
sum  of  I830  imto  the  administratrix  upon  her 
giving  security  for  its  faithful  application,  and  for 
an  order  directing  her  to  execute  and  deliver  to 
petitioner  a  deed  of  release  and  quit  claim  for 
said  premises,  releasing  the  same  from  the  said 
sum  of  I830. 

The  widow  and  administratrix  accepted  service 
of  notice  of  the  filing  of  the  petition. 

IV,  £,  Brand,  for  petitioner,  cited — 
Unangst  v,  Kraemer,  8  Watts  &  Serg.  391. 

April  23,  1881.  The  Court.  By  the  Act  of 
March  29,  1832  (Purdon,  437,  pi.  158),  it  is 
provided  that  if  "  the  widow  of  the  decedent  be 
living  at  the  time  of  a  partition  of  his  real  estate, 
she  shall  not  be  entitled  to  payment  of  the  sum 
at  which  her  purpart  or  share  shall  be  valued, 
but  the  same,  together  with  the  interest  thereof, 
shall  remain  charged  upon  the  premises,  and  the 
interest  shall  be  annually  paid  by  the  persons  to 
whom  the  real  estate  shall  be  adjudged,  their 
heirs  or  assigns,  to  the  widow  during  her  natu- 
ral life,  and  on  her  death,  the  said  principal  sum 
shall  be  paid  by  the  persons  to  whom  the  real 
estate  was  adjudged,  their  heirs  or  assigns  holding 
the  premises,  to  the  persons  thereunto  legally 
entitled.*'  This  section  had  reference,  it  will  be 
observed,  to  the  case  of  an  acceptance  by  the 
parties  in  interest  of  the  real  estate,  or  its  pur- 
parts, at  the  valuation.  But  the  same  Act  by  the 
43d  section  made  provision  in  the  event  of  a 
refusal  by  the  heirs  to  accept,  and  directed  that 
upon  a  sale  of  the  real  estate,  •*  the  share  of  the 
widow  of  the  purchase-money  shall  remain  in 


the  hands  of  the  purchaser  during  the  natural 
life  of  the  widow,  the  interest  to  be  paid  to  her 
annually  by  the  purchaser,  his  heirs  and  assigns, 
holding  the  premises,  and  at  her  decease,  her 
share  of  the  purchase-money  shall  be  paid  to  the 
persons  legally  entitled  thereto."  This  so-called 
share  of  the  widow,  by  the  express  terms  of  the 
Act,  represents  her  dower  in  the  real  estate,  and 
is  not  personalty,  but  remains  realty.  It  is  not 
a  mere  lien  upon  the  land  in  the  hands  of  the 
purchaser,  but  possesses  the  dignity  of  an  estate 
in  the  nature  of  a  rent  charge,  recoverable  by 
distress,  and  is  not  divested  by  a  judicial  sale. 
(See  cases  in  note  to  Purdon,  437.)  Hence  the 
intent  of  the  Legislature  that  the  widow  should 
never  receive  in  money  the  principal  of  her 
share  is  obvious,  and  that  it  should  not  be  paid 
by  the  purchaser  to  the  executor,  administrator, 
or  trustee  making  the  sale  is  equally  clear.  It  is 
to  remain  a  charge  upon  the  land  in  the  hands  of 
the  purchaser  and  his  alienees,  until  the  death  of 
the  widow,  and  then  is  to  be  paid  to  the  parties 
legally  entitled  at  that  time,  ^uch  being  the  case 
we  have  no  power  to  relieve  the  petitioner.  It  is 
immaterial  that  the  widow  is  willing  to  release 
all  her  interest,  which  is  but  the  right  to  receive 
six  per  cent.  p6r  annum  upon  the  sum  of  I830 
for  life.  She  l)as  no  authority  to  release  the 
land  from  the  payment  of  the  principal  sum,  nor 
to  receive  the  money,  neither  has  the  Court  any 
jurisdiction  to  authorize  such  release  by  or  pay- 
ment to  her. 

There  is  nothing  to  prevent  the  widow  from 
releasing  to  the  petitioner  her  right  of  dower, 
but  then,  he  must  in  order  to  discharge  his  land 
make  distribution  to  the  parties  legally  entitled 
to  said  principal  sum.  The  Court  has  no  such 
authority.  By  the  46th  section  of  the  Act  of 
24th  of  February,  1834  (Purdon,  443,  pi.  181), 
it  is  expressly  provided  that  the  share  of  a 
tenant  for  life,  in/:ase  of  a  sale  in  partition,  shall 
not  be  paid  to  him  or  her,  but  remain  charged  on 
the  real  estate  sold,  or  other  real  estate  accord- 
ing to  the  directions  of  the  Court.  It  is  evident 
therefore  that  petitioner  must  distribute  the 
amount  charged  upon  his  land  upon  his  own 
responsibility.  Cases  like  the  present  have  here- 
tofore arisen,  and  will  doubtless  again  occur, 
and  while  we  would  be  pleased  to  aid  purchasers 
at  sales  in  partition  and  their  alienees,  yet,  in 
the  absence  of  legislation,  we  have  not  the  requi- 
site jurisdiction.     The  petition  is  dismissed. 

Opinion  by  Hanna,  P.  J. 
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^ti^preme  Cotirt. 


Jan.  '80,  228.  February  14,  15,  16,  1881. 

Cuthbertson's  Appeal. 
Appeal  of  the  Contributors  to  the 

Pennsylvania  Hospital. 
Appeal  of  the  Zoological  Society. 

WiW^Isiue  of  devisavit  velnon — Testamentary 
capacity — Burden  of  proof  of^  when  shifted— 
Confidential  adviser — Effect  of  large  bequests 
to  confidential  ctdviser  by  one  aged  or  infirm. 

Where  an  alleged  testator  is  shown  by  evidence  to  be 
weak  in  mind,  whether  arising  from  age,  bodily  infirmity, 
great  sorrow,  or  other  cause  tending  to  produce  sudi 
weakness,  though  not  sufficient  to  create  testamentary  in- 
capacity, and  the  person  whose  advice  has  been  sought 
and  taken  in  the  making  of  the  will  receives  a  large  bene- 
fit by  the  terms  thereof,  it  must  be  shown  affirmatively,  in 
order  to  support  such  instrument,  that  the  alleged  testator 
had  full  understanding  of  the  nature  of  the  disposition 
contained  in  iL 

Every  man  who  draws  a  will  in  his  own  favor  under 
the  circumstances  mentioned  above,  should  be  required 
ttf  ptnre  affirmatively  all  the  circumstances  connected 
with  the  drawing  of  the  will,  and  must  make  it  appear 
diat  the  alleged  testator  was  laboring  under  no  mistaken 
apprehension  as  to  the  value  of  the  property  or  as  to  the 
amount  he  was  giving  to  hb  confidential  adviser,  but  that 
the  gift  was  his  free  and  intelligent  act. 

Appeals  from  the  Orphans*  Court  of  Philadel- 
phia Cotmty. 

Appeal  of  James  Cuthbertson  and  James 
Georgeson  and  Agnes  his  wife,  in  right  of  said 
wife,  and  of  Jeanie  Cuthbertson. 

Appeal  of  the  Contributors  to  the  Pennsyl- 
vania Hoq[>ital. 

Appeal  of  the  Zoological  Society. 

The  above  were  appeals  from  a  decree  of  the 
Orphans'  Court  of  Philadelphia  County,  refusing 
to  award  an  issue  devisavit  vel  non,  to  determine 
whether  a  certain  paper  purporting  to  be  a  codi- 
cil to  the  last  will  of  John  L.  Neill  was  a  valid 
codicil  or  not. 

Before  the  examiner  appointed  to  take  testi- 
mony, it  appeared  that  John  L.  Neill,  a  native 
of  Leith,  Scotland,  came  to  Philadelphia  in  1828, 
where  be  engaged  in  business,  in  the  prosecution 
oC  which  he  acquired  a  large  fortune.  At  various 
times  he  lost  bus  children,  his  brothers,  and  sis- 


ters, and  finally  on  November  21st,  1876,  his 
wife.  In  the  early  part  of  November,  1876,  Mr. 
Neill  was  affected  with  a  slight  stroke  of  paralysis. 
There  was  evidence  that  the  effect  of  this  stroke, 
together  with  the  death  of  his  wife,  had  been  to 
break  Neill  down,  and  to  afflict  him  with  aphasia, 
a  disease  which  deprives  the  sufferer  of  the  power 
of  expressing  his  ideas  in  words,  which  interferes 
with  his  articulation,  and  to  a  certain  degree  en- 
feebles the  intellect.  There  was  strong  evidence, 
on  the  contrary,  that  at  the  time  of  the  execu- 
tion of  the  codicil  hereinafter  mentioned,  his 
mind  was  perfectly  bright  and  imclouded,  and 
that  he  was  possessed  of  memory,  intelligence, 
and  speech. 

On  December  i,  1876,  Neill  sent  for  John  S. 
Yardley,  a  conveyancer,  who  from  time  to  time 
had  acted  as  his  agent  in  certain  business  mat- 
ters, and  was  also  a  personal  friend,  for  the  pur- 
pose of  drawing  a  codicil  to  a  will  which  Neill 
himself  had  drawn  and  executed  on  April  28, 
1874.  Mr.  Yardley  called  in  the  evening,  re- 
ceived instructions  from  Neill,  and  returned  the 
following  evening  with  a  codicil  drafted,  which 
was  read  over  to  Mr.  Neill  in  the  presence  of 
three  subscribing  witnesses,  who  were  Dr.  Thos. 
M.  Drysdale,  the  attending  physician,  Wm.  C. 
McPherson,  a  builder  and  also  a  witness  to  Mr. 
Neiirs  first  will,  and  Caleb  Keeny,  a  neighbor- 
ing druggist.  Miss  Lambert,  a  sister-in-law  of 
Mr.  Neill,  was  also  present. 

Neill  executed  the  codicil  by  appending  his 
mark  to  it,  being  unable  to  write  by  reason  of 
the  stroke  of  paralysis  which  he  had  hiad. 

The  day  after  the  execution  of  the  codicil, 
Miss  Lambert  again  read  it  to  Neill,  who  then 
instructed  her  to  put  it  away  in  his  drawer, 
where  it  remained  until  the  death  of  Neill  in 
September,  1877.  After  the  execution  of  this 
codicil  Neill  had  other  strokes  of  paralysis,  and 
for  some  considerable  tin)e  prior  to  his  death  he 
was  speechless. 

By  this  codicil  bequests  in  the  will  amounting 
to  1 1 73,000  to  various  legatees  were  reduced  to 
i35>ooo-  Among  others,  legacies  of  ^25,000 
each  to  James  Cuthbertson,  Agnes  Georgeson, 
and  Jeanie  Cuthbertson  were  reduced  to  {2500 
each;  a  legacy  of  $5000  to  the  Pennsylvania 
Hospital  was  reduced  to  f  2000,  and  a  legacy  of 
1 10,000  to  the  Zoological  Society  was  reduced 
to  I2500.  The  codicil  in  addition  constituted 
Yardley  residuary  legatee  and  devisee.  The  es- 
tate was  estimated  to  be  worth  several  hundred 
thousand  dollars. 

The  will  and  codicil  were  admitted  to  probate 
by  the  Register,  without  objection  being  made 
thereto,  but  subsequently  James  Cuthbertson  et 
al,  took  an  appeal  to  the  Orphans^  Court  from 
the  order  of  the  Register  admitting  the  codicil  to 
probate,  and  asked  the  OrphansT  Court  to.  award. 
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an  issue  of  devisavit  vet  non  to  determine  the  va- 
lidity of  said  codicil. 

After  argument,  the  Orphans*  Court  entered 
a  decree  refusing  the  issue,  Hanna,  P.  J.,  deliv- 
ering the  opinion  of  the  Court,  and  Penrose, 
J.,  a  concurring  opinion.  (See  37  Leg.  Int.  39.) 
From  this  decree  James  Cuthbertson  et  aL^  the 
Contributors  to  the  Pennsylvania  Hospital,  and 
the  Zoological  Society  appealed,  assigning  for 
error  the  decree  of  the  Court  refusing  to  grant 
the  issue  prayed  for. 

H.J.  McCarthy  and  and  Hon.  Wm.  A.  Por- 
ter ^  for  James  Cuthbertson  et  al. ;  A.  Sydney 
BiddU  and  Geo.  W.  BiddU,  for  the  Contrib- 
utors to  the  Pennsylvania  Hospital;  W.  W. 
Montgomery  and  Samuel  Wagner y  for  the  Zoo- 
logic^  Society,  appellants. 

The  facts  in  dispute,  in  view  of  the  circum- 
stances of  the  case,  entitied  us  to  an  issue.  The 
bequest  to  Yardley  placed  the  question  as  to  un- 
due influence  under  the  line  of  rulings  as  to  vol- 
untary conveyances  inter  vwoSy  which  compel 
the  voluntary  grantee  to  show  disposing  capacity 
and  an  accurate  knowledge  of  the  circumstances 
on  the  part  of  the  grantor. 

Huguenin  v.  Basclcy,  W.  &  T.  Lea.  Ca.  Eq.  (4th 
cd.),  1156-1192. 

Wistar's  Appeal,  4  Sm.  60. 

Rhodes  v.  Bate,  L.  R.  I  Ch.  App.  252. 

Tyler  v.  Gardiner,  35  N.  Y.  595. 

Delafield  v.  Parish,  25  Id.  9. 

Under  the  decisions  of  this  Court  the  relations 
of  the  legatee  and  the  testator,  taken  in  connec- 
tion with  the  testator's  condition,  mental  and 
physical,  cast  the  burden  of  proof  of  fairness 
upon  the  legatee. 

Boyd  V.  Boyd,  16  Sm.  283. 
Frew  r.  Clarke,  30  Id.  170. 
Tyler  v,  Gardiner,  supra. 
Under  the  circumstances  it  was  not  necessary 
for  the  contestants  to  prove  either  fraud  or  testa- 
mentary incapacity. 
Boyd  V.  Boyd,  supra. 
Robert  N.  ^it/son,  for  the  appellees. 
Undoubtedly  the  presumption  is  in  favor  of 
Neiirs  entire  sanity  and  testamentary  capacity. 
McMasters  v.  Blair,  5  C.  298. 
Thompson  v.  Kyner,  15  Sm.  368. 
Tawney  v.  Long,  26  Sm.  106. 
Cauffman  v.  Long,  I  Norris,  72. 

Conceding  that  there  is  a  conflict  of  testi 
mony,  the  law  is  that  an  issue  will  not  be  granted 
where  upon  the  whole  testimony  the  will  ought 
to  stand. 

Graham's  Appeal,  1 1  Sm.  43. 

Cozzens's  Will,  Ibid.  196. 

De  Haven*s  Appeal,  25  Id.  337. 

Cauffman  v.  Long,  I  N.  72. 

Wainwright's  Appeal,  8  N.  220. 
Mere  solicitations  do  not  amount  to  undue  in- 
fluence. 

Miller  v.  Miller,  3  S.  &  R.  267. 

Tawney  v.  Long,  26  Sm.  106. 


The  mind  of  the  testator  must  be  shown  to 
have  been  subjugated  by  some  kind  of  coercion 
which  subverts  his  independence. 
McMahon  v.  Ryan,  8  Harris,  329. 
Eckert  v.  Flowry,  7  Wr.  46. 
Thompson  v.  Kyner,  15  Sm.  368. 
The  testimony  of  the  contestants  falls  far  short 
of  this. 

February  14,  1881.    The  Court.     Boyd  v. 
Boyd  (16  P.  F.  Smith,  283)  established  a  gene- 
ral principle  of  the  highest  importance  for  the 
protection  of  persons  who  call  in  professional  or 
other  advisers,  to  assist  them  in  making  their  last 
wills.    That  principle  may  be  briefly  stated  thus ; 
Where  the  alleged  testator  is  shown  by  evidence 
to  be  weak  in  mind,  whether  arising  from  age, 
bodily  infirmity,  great  sorrow,  or  other  cause 
tending  to  produce  such  weakness,  though  not 
sufficient  to  create  testamentary  incapacity,  and 
the  person  whose  advice  has  been  sought  and 
taken,  receives  a  large  benefit  under  the  instru- 
ment propounded  as  a  will,  it  must  be  shown 
affirmatively  that  the  alleged  testator  had  full 
understanding  of  the  nature  of  the  disposition 
contained  in  it.     The  general  rule  undoubtedly 
is,  that  testamentary  capacity  and  knowledge  of 
the  disposition  made  are  presumed.     Where  the 
testamentary  capacity  is  perfect,  fraud  or  undue 
influence  must  be  shown.     In  such  case  the  un- 
due influence  must  be  such  as  to  destroy   the 
freedom  of  will  of  the  party,  or  at  least  very 
much  to  impair  it.     But  not  so  in  the  case  of  an 
old,  infirm,  and  mentally  weak  man,  disposing 
of  his  estate  in  favor  of  his  confidential  advisef. 
These  principles  were  all  affirmed  and  recog- 
nized in  Frew  v.  Clarke  (30  P.  F.  Smith,  1 70). 
That  case  did  not  in  the  least  shake  the  principle 
of  Boyd  V.  Boyd,  which  was  fully  supported  by 
the  authorities,  and  is  founded  on  sound  prin- 
ciple and  the  wisest  policy.     Wills  are  generally 
prepared  according  to  instructions  given  to  the 
scrivener  privately,  when  no  one  else  is  present, 
and  to  hold  that  in  the  case  supposed  it  is  suffi- 
cient to  prove  the  formal  execution  of  the  paper 
in  the  presence  of  witnesses,  and  then  throw 
upon  the  contestants  the  burden  of   proving 
fraud,   undue   influence,   misrepresentation,    or 
mistake,  would  open  the  door  wide  for  the  arts 
of  the  cunning  and  designing  to  succeed  in  their 
nefarious  purposes.     Every  man  who  draws  a 
will  in  his  own  favor,  under  such  circumstances, 
should  know  that  he  will  be  required  to  prove 
affirmatively  all  the   circumstances    connected 
with  the  drawing  of  the  will,  and  that  it  must 
appear  that  the  alleged  testator  was  laboring  un- 
der no  mistaken  apprehension  as  to  the  value  of 
his  property  and  the  amount  he  was  giving  to 
his  confidential  adviser.     It  has  been  decided 
that  the  beneficiary  himself  is  a  competent  wit- 
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Bess  to  prove  the  will.  He  cannot  complain, 
then,  that  the  rule  is  hard  or  unjust  which  re- 
quires him  to  make  it  clearly  appear  that  the  gift 
to  him  was  the  free,  intelligent  act  of  the  testa- 
tor. In  truth,  we  were  not  called  on  in  Frew 
V,  Clarke  to  re-examine  the  decision  in  Boyd  v, 
Boyd.  In  the  latter  case  it  was  held  merely, 
that  upon  the  evidence  there  given,  the  Judge 
below  was  right  in  submitting  the  case  to  the 
jury.  In  Frew  v.  Clarke,  upon  the  trial  of  the 
issoe  of  demsamivel  n^n  below,  the  question  had 
been  submitted  to  the  jury,  and  the  verdict  sus- 
tained the  instrument  propounded  as  a  will. 
Mr.  Justice  Mercur  says,  in  the  opinion  of  the 
Court  delivered  by  him :  '*  If  the  mental  capa- 
city of  McCuUy  (the  testator)  had  been  impaired, 
if  he  had  beconfe  weak  from  age  or  bodily  infir- 
mity, although  not  to  such  an  extent  as  to  de- 
stroy his  testamentary  capacity,  it  might  have 
shifted  the  burden  of  proof,  and  required  the  de- 
fendant in  error  (the  legatee)  to  negative  by 
evidence  a  presumption  of  undue  influence.  It 
is  shown,  however,  that  McCully's  mental  capa- 
city was  not  impaired."  Of  course,  upon  the 
principle  of  Boyd  v.  Boyd,  the  judgment  of  the 
Court  below  had  to  be  affirmed.  There  were 
other  questions  in  the  case.  Whether  the  paper 
propounded  was  a  will  or  an  obligation  sealed 
and  delivered  tn/^r  partes ^  and  whether,  conced- 
ing it  to  be  testamentary,  Clarke,  the  legatee, 
was  a  competent  witness  to  prove  it.  Upon 
these  questions  the  Court  was  divided,  but  not 
upon  die  general  principle  settled  in  Boyd  v. 
Boyd. 

We  consider  that  the  case  presented  on  these 
appeals  is  entirely  within  that  principle.  Had 
the  only  question  been  on  the  testamentary  ca- 
pacity of  John  L.  Neill,  there  would  be  reason 
to  hold  that  there  was  not  sufficient  evidence 
to  justify  a  jury  in  setting  aside  the  codicil.  Had 
it  been  drawn  without  advice  and  suggestion  by 
Neill  himself,  as  was  the  original  will,  it  must 
have  stood.  But  it  cannot  be  disputed  that  there 
was  evidence,  we  think  enough  to  carry  the 
case  to  a  jury,  that  the  testator  was  not  the  same 
man  physically  and  intellectually  when  he  exe- 
cuted the  codicil  as  when  he  made  the  original 
will.  A  jury  might  reasonably  so  conclude  from 
the  evidence.  Then  the  onus  was  thrown  on 
Yardley  to  prove  that  Neill  fully  imderstood  the 
▼ahie  of  his  property,  and  the  probable  residue 
after  paying  all  his  legacies.  It  would  not  be 
proper  for  us  to  express  any  opinion  upon  the 
weight  of  the  evidence  as  bearing  upon  this 
question.  Upon  the  issue  to  be  granted,  it  must 
be  submitted  to  a  jury  under  proper  instructions 
from  the  Court. 

There  may  be  a  case  where  the  alleged  undue 
influence  is  applicable  only  to  a  single  indepen- 
dent provision  in  a  will,  and  that  provision  may 


fail,  leaving  the  rest  of  the  will  to  stand.  It  is 
certainly  not  this  case,  where  the  clause  objected 
to  is  a  residue,  and  that  residue  made  up  or 
largely  increased  by  alterations  made,  as  a  jury 
may  conclude,  under  the  same  influence  for  that 
purpose.  It  may  be,  however,  that  if  the  be- 
quest of  the  residue  in  the  codicil  fail  and  the 
rest  stands,  the  general  direction  of  the  will  in 
the  fourteenth  item  will  apply  to  the  legacies  in 
the  codicil  as  taking  the  place  merely  of  the  lega- 
cies from  item  20  up  to  item  39  in  the  original 
will.  Upon  this  point  we  express  no  opinion. 
In  either  case  the  appellants  have  an  interest  to 
contest  the  codicil. 

Decree  reversed,  and  it  is  ordered  and  decreed 
that  the  issue  prayed  for  in  the  Court  below  be 
granted,  and  the  record  remitted  for  further  pro- 
ceedings. 

Opinion  by  Sharswood,  C.  J. 


Jan.  »8i,  56.  March  3, 1881. 

Macungie  Savings  Bank  to  use  v.  Bastian. 

Banks — Stock  subscriptions — Set-off^Right  of 
a  depositor  in  an  insolvent  bank  to  set  off  his 
deposit  against  an  assessment  due  by  him  on 
account  of  his  stock  subscription. 

The  capital  stock  of  a  corporation,  whether  fully  paid 
or  partly  outstanding  in  the  hands  of  subscribers  thereto, 
is  a  trust  fund  for  the  benefit  of  creditors. 

The  board  of  directors  of  an  insolvent  bank  haying;  duly 
made  an  assessment  on  unpaid  stock  subscriptions  tor  the 
purpose  of  meeting  the  liabilities  of  the  bank,  a  depositor 
cannot  set  off  the  amount  due  him  on  account  of  hb  de- 
posit, against  the  amount  of  assessment  due  by  him  on 
account  of  unpaid  stock  subscriptions. 

Jordan  v,  Sharlock,  3  Noms,  366;  Fox's  A.ppeal,  8 
Weekly  Notes,  556,  distinguished. 

Error  to  the  Common  Pleas  of  Lehigh  County. 

Assumpsit,  by  the  Macungie  Savings  Bank  to 
the  use  of  Chailes  W.  Cooper,  assignee  of  said 
Bank,  against  Reuben  Bastian,  to  recover  unpaid 
assessments  upon  a  stock  subscription. 

The  plaintiff,  under  a  rule  of  court,  filed  a 
statement  setting  forth  that  the  Macungie  Sav- 
ings Bank  was  duly  incorporated  on  the  28th 
day  of  March,  1867,  that  at  the  opening  of  the 
subscription  book  Bastian  subscribed  for  100  shares 
of  stock  of  the  par  value  of  twenty  dollars  per 
share,  paying  on  account  therefor  five  dollars  per 
share,  and  that  he  duly  received  the  certificate. 
That  on  the  29th  of  April,  1878,  the  bank  made 
an  assignment  to  the  use  plaintiff,  and  the  assets 
not  proving  sufficient  to  pay  the  debts,  the  Board 
of  Trustees,  by  resolution  dated  September  23, 
1879,  made  an  assessment  of  fifteen  dollars  per 
share,  to  recover  which  amount  upon  each  of  de- 
fendaiit's  shares  this  suit  was  brought. 
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The  defendant  filed  an  affidavit  of  defence 
alleging,  inter  alia^  that  on  the  35th  of  March, 
1877,  and  the  7th  of  May,  1877,  he  became  a 
depositor  in  the  bank  in  the  several  sums  of 
forty-two  hundred  dollars  and  two  hundred  and 
twenty-five  dollars  for  which  he  received  and 
still  held  certificates  of  deposit,  that  said  sums 
were  still  due  and  unpaid,  and  that  he  claimed 
to  set  off  these  sums  against  the  amount  due  by 
him  for  his  stock  subscription. 

The  Court  (Albright,  P.  J.)  discharged  a 
rule  for  judgment  for  want  of  a  sufficient  affida- 
vit of  defence. 

The  plaintiff  took  this  writ,  assigning  for 
error  the  action  of  the  Court  in  refusing  to  enter 
judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence. 

C  J,  Erdman^  for  the  plaintiff  in  error. 

The  capital  stock  of  a  corporation  is  a  trust 
fund  for  the  payment  of  its  debts. 
Wood  V,  Duininer,  3  Mason»  308. 
Geraumtown  Pass.  R.  W.  Co.  v.  Fitler,  10  Smith, 
124. 

There  is  no  such  mutuality  of  demand  between 
a  stock  subscription  and  a  deposit,  as  will  permit 
the  latter  to  be  set  off  against  the  former.  This 
mutuality  is  a  cardinal  rule  of  interpretation  of 
our  Statute  of  Defalcation. 

Stuart  V,  The  Commonwealth,  8  W.  74. 
Sawyer  v.  Hoag,  17  Wallace,  610. 

The  subscription  is  debitutn  in  presenti  sohen- 
duM  in  future  and  in  no  sense  can  be  said  to 
arise  out  of  the  same  right  or  between  the  same 
parties  as  a  deposit. 

Pittsburgh  and  Connelsville  R.  R.  Co. v.  Clarke/ a/., 
5  Cas,  146. 

In  Jordan  v.  Sharlock  (3  Nor.  366),  the  bank 
held  the  note  of  the  depositor  and  each  party 
was  a  creditor  of  the  other  on  account  of  trans- 
actions arising  in  the  regular  course  of  business. 
This  is  the  distinction  between  this  case  and  that ; 
here  there  cannot  be  said  to  be  any  regular  busi- 
ness transaction  or  any  such  muttmlity  as  would 
bring  the  case  within  the  privileges  of  the  statute. 

Henninger  and  De  Walt^  for  the  defendant  in 
error. 

Both  parties  were  indebted  to  each  other.  The 
assignment  cannot  change  the  character  of  the 
indebtedness.  Each  Itad  a  money  demand 
against  the  other,  and  this  is  sufficient  to  bring 
the  case  within  tlie  statute.  The  case  is  how- 
ever decided  by — 

Fox's  Appeal,  8  Weekly  Notes,  556. 
Jordan  v,  Sluurlock,  3  Norris,  366. 

March  14,  1881.  The  Court.  The  capital 
stock  of  a  corporation,  whether  fully  paid  or 
partly  outstanding  in  the  hands  of  subscribers 
thereto,  is  undoubtedly  a  trust  fund  for  the  bene- 
fit of  its  creditors.  (Germantown  Railway  Co. 
V,  Fitler,  10  P.  F.  Smith,  131 ;  Woods  v.  Dum- 


mer,  3  Mason,  308 ;  Mann  v,  Pentz,  3  Comstock, 
422.)  While  such  impaid  subscriptions  pass,  as 
assets,  to  the  assignee  imder  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  and  the  direc- 
tors of  the  insolvent  corporation  may  be  required 
to  make  such  calls  on  subscribers  to  the  stock  as 
may  be  necessary  to  enable  him  to  collect  the 
same,  they  still  retain  the  impress  of  trust  funds 
and  must  go  into  the  hands  of  the  assignee  intact, 
for  the  purpose  of  distribution  among  those  for 
whose  benefit  they  were  intended.  In  this  re- 
spect they  differ  from  ordinary  choses  in  action 
belonging  to  the  assignor  at  the  date  of  assign- 
ment. Against  the  latter,  legitimate  claims  of 
set-off  may  exist,  and  what  remains,  after  deduct- 
ing the  same,  is  all  that  can  properly  be  considered 
a  part  of  the  trust  fund. 

The  demand  against  defendant  in  this  case  is 
not  grounded  on  business  transactions  between 
him  and  the  bank  since  its  organization.  It 
originated  in  the  very  creation  of  the  bank,  of 
which  he  was  one  of  the  corporators.  As  a 
condition  precedent  to  the  granting  of  letters  of 
incorporation,  they  were  required  by  the  sixth 
section  of  the  charter  '*  to  raise  and  form  a  capi- 
tal of  not  less  than  five  nor  more  than  fifty  thou- 
sand dollars,  in  shares  of  twenty  dollars  each" 
for  the  security  of  depositors.  The  defendant 
subscribed  for  one  hundred  shares  of  the  capital 
stock  thus  required  and  paid  twenty-five  per 
cent,  thereof.  By  resolution  of  the  board,  after 
the  assignment,  the  remaining  seventy-five  per 
cent  was  ''  called  in  for  the  liquidation  of  the  in- 
debtedness of  the  corporation."  He  refused  to 
pay  in  obedience  to  the  call,  and  when  suit  was 
brought  by  the  assignee  in  the  name  of  the  bank, 
to  recover  the  balance  due  and  owing  by  him  on. 
his  subscription,  his  defence  was  tlmt  the  bank 
was  indebted  to  him  as  a  depositor  in  a  much 
larger  sum,  and  therefore  he  ^ould  not  be  com- 
pelled to  pay. 

If  such  a  defence  were  entertained,  the  effect 
would  be  to  withdraw  from  depositors  and  other 
creditors  of  the  insolvent  bank  a  portion  of  the 
very  fund  which  was  specially  provided  for  the 
common  benefit' of  all  alike,  and  apply  it  to  the 
sole  benefit  of  the  defendant,  who,  at  best,  has  no 
better  right  thereto  than  other  depositors.  If 
every  delinquent  subscriber  to  the  capital  stock 
could  thus  pay  his  subscription,  what  would  be- 
come of  other  depositors  and  creditors  of  the  in- 
solvent bank?  It  is  not  difl&cult  to  see  what  a 
perversion  it  would  be  of  the  trust  fund,  and  to 
what  gross  injustice  it  would  necessarily  lead. 
From  the  fact  that  the  directors  called  in  the 
whole  of  the  outstanding  subscriptions  for  the 
purpose  of  liquidating  the  indebtedness  of  the 
bank,  we  have  a  right  to  assume  that  it  is  all  re- 
quired for  that  purpose.  If  defendant's  indebted- 
ness to  the  bank  at  the  date  of  the  assignment 
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had  been  founded  on  an  ordinary  business  trans- 
action, such  as  making  or  indorsing  a  note,  he 
might  with  some  show  of  reason  insist  on  setting 
up  by  way  of  defence  a  counter-claim  as  de- 
positor. This  would  bring  him  within  the  prin- 
ciple of  Jordan  z?.  Sharlock  (3  Norris,  368). 

In  Sawyer  r.  Hoag,  Assignee  (17  Wal.  610), 
it  is  held  that  a  stockholder  indebted  to  an  insol- 
vent corporation  for  unpaid  shares,  cannot  set 
off  2^ainst  this  trust  fund  for  creditors  a  debt  due 
him  by  the  corporation ;  that  the  fund  arising 
from  such  unpaid  shares  must  be  equally  divided 
among  all  creditors.  That  case,  it  is  true,  arose 
under  the  National  Bankrupt  Act ;  but,  so  far  as 
the  principle  now  under  consideration  is  con- 
cerned, the  right  of  set-off  and  rule  of  distribu* 
tion,  under  that  Act,  do  not  materially  differ 
from  our  voluntary  assignment  law* 

The  defence  set  up  in  this  case  derives  no  sup- 
port from  the  principle  involved  in  Fox's  Ap- 
peal (8  Weekly  Notes,  556).  The  fund  for 
distribution  there  included  proceeds  of  outstand- 
ing subscriptions  to  capital  stock  of  the  Kutztown 
Savings  Bsmk,  which  had  been  collected  by  the 
assignee.  The  whole  fund  was  insufficient  to 
pay  depositors  who  claimed  that,  as  a  preferred 
das,  they  were  entitled  to  the  fund  for  distribu- 
tion to  the  exclusion  of  other  creditors,  and,  if 
not  entitled  to  the  entire  fund,  they  had  at  least 
an  exclusive  right  to  that  portion  of  it  which 
represented  capital,  collected  by  the  assignee ; 
but  it  was  held  that  the  depositors  as  a  class 
had  no  exclusive  right  to  the  whole  or  any  par- 
ticular portion  of  the  fund. 

As  the  case  was  presented  to  the  Court  below, 
we  are  of  opinion  that  the  plaintiff  was  entitled 
to  judgment  for  want  of  a  sufficient  affidavit  of 
defence. 

It  is  ordered  that  the  record  be  remitted  to 
the  Court  below  with  instructions  to  enter  judg- 
ment against  the  defendant  for  fifteen  hundred 
dollars  with  interest  from  the  time  the  same  was 
due  and  payable  according  to  the  call,  imless 
other  legal  or  equitable  cause  be  shown  to  said 
Court  why  such  judgment  should  not  be  so 
entered. 

Opinion  by  Sterrett,  J. 


Jaa.  '80,  262.  March  4,  1881. 

Green's  Appeal. 
Miller  v.  The  East  Penn  Iron  Co. 

Equitabk  estoppel^-  What  will  work — Meaning 
of  words  **  first  mortgage^  ^ — Are  equivalent  to 
^^ first  Hen** — One  negotiating  bonds  so  en- 
dorsed is  estopped  from  filing  a  mechanic*  s  lien 
in  his   own  behalf  and   claiming  priority 


thereon  over  the  claims  of  holders  of  such  mort' 

In  this  State,  the  words  **  first  mortgage"  have  a  fixed, 
definite  meaning,  and  imply  that  the  Uen  of  the  mortgage 
is.  prior  to  any  other  claim. 

Rice's  Appeal,  29  Sm.  168,  approved. 

A  contractor  agreed  to  bnild  a  furnace  for  an  iron  com- 
pany, and  to  be  paid  partly  in  money  and  partly  in  bonds  of 
the  company,  to  be  secured  by  a  first  mortgage  of  the  com- 
pany's property,  and  guaranteed  by  the  PhiTa.  &  Reading 
R.  R.  Co.  After  beginning  his  work  certain  of  the  bonds 
were  received  by  the  contractor  and  negotiated  by  him  to 
third  parties,  the  bonds  being  duly  guaranteed  and  stamped 
on  their  face  **  First  Mortgage  Bonds."  Subsequendy,  the 
contractor,  not  being  paid  in  full  by  the  company,  filed  a 
mechanic's  lien  against  the  furnace  for  the  amount  he 
claimed  to  be  due  him.  The  company's  property  having 
been  sold  under  a  subsequent  judgment,  and  the  proceeds 
paid  into  Court  for  distribution  : 

Held  (afiirming  the  judgment  of  the  Court  below),  that 
the  contractor  was  estopped,  as  against  the  guarantor  of 
the  bonds  and  the  purchasers  thereof,  from  setting  up 
any  claim  on  his  mechanic's  lien,  in  priority  to  the  lien 
of  the  mortgage  securing  the  bonds. 

Appeal  of  R.  C.  Green  from  a  decree  of  the 
Common  Pleas  of  Berks  County,  distributing  the 
proceeds  of  a  sheriffs  sale  of  certain  real  estate 
of  the  East  Penn  Iron  Co. 

The  matter  was  referred  to  Frank  R.  Schell, 
Esq.  9  as  auditor,  from  whose  report  the  following 
facts  appeared :  On  April  15,  1874,  one  John 
F.  Noble  entered  into  an  agreement  with  the 
East  Penn  Iron  Company  to  construct  for  it  two 
joint  blast  furnaces  on  its  premises,  said  Noble 
to  be  paid  therefor  in  instalments  as  the  work 
progressed  the  sum  of  |i8o,ooo,  as  follows: 
'*  130,000  in  current  funds  of  the  United  States, 
185,000  in  first  mortgage  bonds  of  the  company, 
principal  and  interest  guaranteed  by  the  Phila. 
&  Reading  R.  R.  Co.,  and  65,000  in  stock  of 
the  East  Penn  Iron  Co."  Noble  began  work  in 
May,  1874,  but  was  much  embarrassed  by  pay- 
ments not  being  made  regularly  to  him.  On 
Nov.  21,  1874,  certain  subcontractors  filed  a 
mechanic's  lien  for  {17,000  against  the  furnaces, 
wherein  the  company  were  named  as  owners,  and 
Noble  as  contractor.  Meanwhile,  the  company 
had  entered  into  an  agreement  with  the  Phila.  & 
Reading  R.  R.  Co.,  whereby  the  latter  was  to 
guarantee  bonds  of  the  company  for  l75,ooO| 
secured  by  a  first  mortgage  upon  its  property, 
the  bonds  and  mortgage  to  be  executed  to  a  cer- 
tain bank  as  trustee,  and  to  be  delivered  by  it 
to  Noble  when  the  guarantor  should  direct.  On 
December  30,  1874,  the  bonds  and  mortgage 
were  executed,  each  bond  being  stamped  on  its 
face  '**  First  Mortgage  bond"  ;  the  guarantee  was 
entered  into,  and  the  mortgage  was  recorded 
Feb.  I,  1875.  The  Phila.  &  Reading  R.  R. 
Co.,  however,  refused  to  allow  the  issue  of  all 
the  bonds,  but  agreed  that  some  of  them  should 
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be  issued  to  Noble,  who  was  to  sell  the  same 
and  employ  the  proceeds  of  their  sale  to  pay  off 
the  above-mentioned  mechanic's  claim.  Bonds 
to  the  amount  of  {48,000  were  accordingly 
issued  to  Noble,  and  the  mechanic's  claim  of 
{17,000  paid  off  out  of  the  proceeds  of  thoir 
sale.  The  bonds  were  negotiated  by  Noble  to 
third  parties.  Subsequently  other  liens  were 
filed  by  subcontractors  against  the  furnaces  to 
the  amount  of  about  {9000,  and,  for  this  reason, 
the  guarantors  declined  to  allow  the  issue  of  any 
more  bonds.  In  July,  1875,  ^^^  furnaces  were 
completed,  and  on  Nov.  3,  1875,.  Noble,  not 
having  received  the  full  consideration  promised 
him,  Sled  a  mechanic's  claim  against  the  furnaces 
for  {51,953.03 ;  which  lien  he  assigned  to  the  ap- 
pellant, Robt.  C.  Green,  on  April  11,  1876.  A 
sci.  fa.  issued  on  the  claim  and  judgment  for 
{35iOoo  was  confessed  thereon.  This  judgment 
was  subsequently  opened  on  the  application  of 
the  Phila.  &  Reading  R.  R.  Co.  Afterwards,  one 
Miller  obtained  a  judgment  against  the  company, 
issued  execution  thereon,  and  sold  the  company's 
real  estate,  consisting  of  the  two  furnaces  in  ques- 
tion, for  {55,000,  which  sum  was  paid  into  court 
and  referred  to  the  auditor  in  this  case  for  distri- 
bution. Before  the  auditor,  it  was  admitted  that 
the  amount  of  the  liens  of  the  subcontractors 
should  first  be  allowed  from  the  fund.  The  re- 
sidue was  claimed  (i)  by  Green,  the  assignee 
of  Noble's  mechanic's  lien,  who  claimed  by  vir- 
tue thereof,  and'  (2)  by  the  holders  of  the  bonds 
secured  by  the  mortgage  and  guaranteed  by  the 
Phila.  &  Reading  Railroad  Co.,  on  the  ground 
that  Noble  had  by  his  action  in  negotiating  the 
same,  estopped  himself,  and  his  assignees  from 
denying  that  they  constituted  a  first  lien  upon 
the  premises.  The  auditor  held  that  there  was 
no  such  estoppel.  He,  therefore,  after  payment 
of  costs  and  fees,  awarded  from  the  fund  :  (i) 
The  amount  of  the  claims  of  the  subcontractors ; 
(3)  {34,172.44,  the  amount  he  found  due  upon 
Noble's  claim ;  (3)  the  residue  of  the  fund  he 
awarded  pro  rata  to  the  bondholders. 

Exceptions  were  filed  to  the  report,  by  Noble, 
on  the  ground,  inter  alia^  that  the  amount  awarded 
him  was  less  than  was  due  him,  and  by  the  holders 
of  the  bonds  and  by  the  Phila.  &  Reading  R.  R. 
Co.,  guarantors  thereof,  on  the  ground  that  the 
auditor  erred  in  awarding  distribution  of  any 
part  of  the  fund  to  Noble's  mechanic's  claim, 
before  the  bondholders  were  paid  in  full.  The 
Court  (Hagenman,  P.  J.)  overruled  Noble's  ex- 
ception and  sustained  that  of  the  bondholders  and 
of  the  Phila.  &  Reading  R.  R.  Co.,  and  a  decree 
was  entered  awarding  the  whole  fund,  after  pay- 
ment of  the  subcontractors'  claims,  to  the  bond- 
holders. From  this  decree  R.  C.  Green,  assignee 
of  Noble's  mechanic's  lien,  took  this  appeal, 
assigning  for    error   the  action   of  the  Court 


in  making  distribution  to  the  bondholders  prior 
to  paying  his  mechanic's  claim,  and  in  not 
awarding  to  him  the  full  amount  claimed  on  his 
lien. 

G,  R,  Kaercher  and  James  Ryon  (with  them 
J.  Af,  Healy^  Horace  Roland^  S.  J£.  Kaercher ^ 
and  F.  W.  Hughes),  for  appellant. 

The  amount  awarded  us  by  the  auditor  was 
much  less  than  was  due ;  the  Court  should  have 
decreed  us  the  sum  of  {47,600. 

It  is  claimed  that  Noble's  acceptance  of  the 
bonds  and  his  negotiation  thereof  did  not  estop 
him  from  setting  up  a  claim  on  his  lien.  It  is 
not  pretended  that  he  is  a  party  to  any  agreement 
waiving  his  right  to  file  a  lien  nor  is  it  denied 
that  he  could  have  filed  a  lien  if  no  bonds  had 
been  issued.  If  the  company  had  entirely  fiauled 
to  perform  their  agreement,  it  is  not  questioned 
but  that  Noble  would  have  had  such  right ;  does, 
then,  their  part  compliance  deprive  him  of  his 
legal  right  to  a  lien  for  the  unpaid  balance?  The 
bondholders  and  the  guarantors  cannot  raise  the 
question  of  estoppel.  Noble  had  a  right  to  all 
the  bonds,  and  they  have  refused  to  deliver 
{27,000  thereof  to  him.  They  must  show  per- 
formance on  their  part  before  they  can  invoke  the 
doctrine  of  estoppel.  As  to  the  bonds  being  nego- 
tiated by  Noble,  while  marked  on  their  face  "First 
Mortgage  Bonds,"  it  is  to  be  remembered  that 
this  is  the  assertion  of  the  Iron  Company  and  not  of 
Noble.  In  negotiating  the  bonds,  he  merely  de- 
livered them  with  this  assertion  of  the  Iron  Com- 
pany and  withoutany  warranty,  expressor  implied, 
from  him.  It  is  not  claimed  that  Noble  waived 
his  rights  to  file  a  lien,  or  that  he  made  any  asser- 
tion as  to  the  mortgage  being  a  first  lien,  when  he 
negotiated  the  bonds.  **  First  mortgage"  does 
not  mean  **  first  lien ;"  and  the  Court's  assump- 
tion that  such  was  the  words*  meaning  was  ground- 
less. Moreover,  the  words  had  reference  to 
the  state  of  facts  at  the  time  the  bonds  were  ne- 
gotiated, which  was  before  the  lien  was  filed,  and 
there  is  no  evidence  that  buyers  bought  on  the 
faith  thereof.  The  bond  gave  notice  of  the  mort- 
gage, and  this  gave  notice  of  the  property  and 
its  situation :  an  inspection  would  then  have 
shown  that  mechanics'  claims  might  be  filed. 

The  evidence  before  the  auditor  did  not  fulfil 
the  requirements  of  an  estoppel. 
Waters's  Appeal,  11  Casey,  523. 
Knouflfv.  Thompson,  4  Harris,  361. 
Ream  v,  Harnish,  9  Wr.  37&-9. 
Rhodes  v.  Childs,  14  Sm.  25. 

G.  F,  Baer,  for  appellees. 

The  amount  awarded  to  the  appellants  by  the 
auditor  is  quite  as  much  as  they  can  be  entitled 
to  in  any  view  of  the  case. 

It  is  perfectly  clear  that  the  filing  of  the  lien 
was  a  violation  of  the  understanding  of  the 
parties.    After  the  lien  was  filed,  the  mortgage 
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was  no  longer  a  first  mortgage ;  these  words  have 
a  perfectly  fixed  and  definite  meaning  in  Penn- 
sylvania,  and  everybody  concerned  with  the 
bonds  had  a  right  to  believe  they  were  what  they 
claimed  to  be.  Moreover,  the  parties'  own  in- 
terpretation of  the  contract  has  been  in  accord- 
ance with  this  meaning,  for  the  guarantors  re- 
fused to  issue  the  bonds  until  the  then  existing 
mechanic's  claim  was  paid  off;  and  Noble  ac- 
quiesced in  this.  The  case  fully  comes  up  to 
die  requirements  of  an  estoppel. 

McCally  v.  R.  R.,  8  Casey,  32. 

Goiterman  v.  Landis»  i  Weekly  Notes,  622. 

Cornish  v,  Abington,  4  H.  &  N.  556. 

Can-  V.  R.  R.,  L.  R.  10  C.  P.  317. 

Covert  V,  Irwin,  3  S.  &  R.  283.  • 

Calder  v.  Chapman,  2  Sm.  360. 

McEhnath  v.  R.  R.,  5  Sm.  189. 

March  28,  1881.  The  Court.  After  the 
completion  of  the  furnaces,  Noble  filed  a  claim 
under  the  Mechanic's  Lien  Law  for  151,953.03. 
The  auditor  found  the  balance  due  him  was 
$34,172.44.  His  counsel  alleges  that  the  audi- 
tor erred  in  stating  the  sum  due  less  than  it 
should  be,  and  that  the  true  balance  is  f  47. 600. 
This  is  less  than  the  amount  of  bonds  Noble  re- 
ceived, and  the  fund  for  distribution  is  not  suffi- 
cient to  cover  those  bonds  after  deducting  liens 
of  subcontractors.  Then  if  Noble's  lien  is  not 
entitled  to  priority  over  the  mortgage,  it  is  use- 
less to  consider  the  alleged  errors  by  which  his 
claim  was  reduced. 

Noble  agreed  to  construct  the  furnaces  for  the 
consideration  of  f  180,000  to  be  paid  by  the 
East  Penn  Iron  Company,  f 65, 000  in  its  stock, 
130,000  in  current  funds,  and  *'  eighty- five  thou- 
ssmd  dollars  of  first  mortgage  bonds  of  said  com- 
pany, principal  and  interest  guaranteed  by  the 
Philadelphia  and  Reading  Railroad  Company." 
Subsequently,  the  East  Penn  Iron  Company  and 
the  Philadelphia  and  Reading  Railroad  Com- 
pany made  an  agreement,  reciting  that  the  for- 
mer had  made  one  hundred  and  fifty  coupon 
bonds  for  five  hundred  dollars  each,  and  a  first 
mortgage  upon  their  property  therein  mentioned, 
to  secure  the  payment  thereof,  and  the  latter 
guaranteed  the  payment  of  said  coupons  and 
bonds  on  certain  conditions,  among  which  were 
that  the  trustee  should  hold  the  bonds  clear  of 
any  control  of  the  East  Penn  Iron  Co.,  which 
should  not  be  entitled  to  receive  them  until 
authorized  by  the  guarantor  upon  its  becoming 
satisfied  with  the  progress  of  the  construction  of 
said  furnaces.  Noble  was  not  a  party  to  the 
agreement  between  the  companies.  His  con- 
tract contains  nothing  of  conditions  of  guaranty. 
Before  any  bonds  were  authorized  to  be  delivered 
to  the  East  Penn  Iron  Co.,  a  mechanic's  lien 
was  filed,  and  Noble  arranged  to  pay  that  lien 
because  of  the  guarantor's  refusal  to  deliver  the 


bonds  while  the  same  remained  unsatisfied. 
From  this  he  knew  that  the  guarantor  insisted 
upon  the  mortgage  remaining  what  it  purported 
to  be  by  both  agreements.  And  with  this  knowl- 
edge he  received  all  the  guaranteed  bonds, 
which  were  delivered  to  the  East  Penn  Iron 
Company,  ^48,000 ;  nor  did  he  then  assert  in 
any  way  the  right  of  priority  of  lien. 

That  Noble  could  file  his  claim  and  hold  his 
lien  as  against  the  East  Penn  Iron  Company  has 
not  been  disputed,  but  the  appellees  contend 
that  he  is  estopped  from  priority  over  the  mort- 
gage. The  appellant  denies  that  Noble  either 
agreed  with  or  represented  to  any  one  that  the 
mortgage  should  have  preference  to  his  lien. 
Conceding  for  the  present  inquiry,  that  his  con- 
tract did  not  preclude  the  lien,  then  it  dated 
from  the  commencement  of  the  work,  and  was 
continued  by  filing  the  claim  within  six  months 
after  its  completion.  He  bound  himself  to  take 
less  than  half  the  contract  price  in  first  mortgage 
bonds  to  be  guaranteed  by  a  third  party.  What 
would  the  security  to  the  guarantor  be  worth 
with  a  prior  lien  for  the  remainder  of  the  price? 
Each  bond  bore  on  its  face  the  words  *'  First 
Mortgage  Bond,"  and  also  the  guaranty.  Every 
one  that  Noble  received,  he  sold  for  just  what  it 
purported  to  be.  The  guarantor  could  well  infer 
his  agreement  to  postpone  his  mechanic's  lien, 
and  the  buyer  would  naturally  believe  he  had 
done  so.  If  he  had  a  mental  reservation  to  hold 
his  lien  against  the  guarantor  and  purchasers  of 
the  bonds,  fortunately  the  law  deals  with  expres- 
sions and  acts  of  parties,  rather  than  their  secret 
intentions. 

The  Act  of  April  6, 1830,  provides,  that,  when 
the  lien  of  a  mortgage  upon  real  estate  shall  be 
prior  to  all  other  liens  upon  the  same,  the  lien 
of  such  mortgage  shall  not  be  destroyed  or  affected 
by  sale  of  the  real  estate  by  virtue  of  any  writ  of 
venditioni  exponas.  That  any  one  who  contracts 
for  a  first  mortgage,  or  who  deals  in  first  mort- 
gage bonds,  does  not  know  the  phrase  means 
the  mortgage  described  in  that  statute,  is  incredi- 
ble. This  mortgage  has  long  been  esteemed  the 
safest  and  most  valuable  of  all  real  estate  securi- 
ties for  investments.  The  holder  is  not  com- 
pelled to  be  ever  watchful  lest  a  subsequent 
creditor  may* sell  at  judicial  sale  and  buy  the 
property  at  a  price  that  saves  his  debt  at  the  loss 
of  prior  lien  creditors.  In  the  business  of  half 
a  century,  a  first  mortgage  has  come  to  be  very 
well  understood  to  be  one  prior  to  all  other  liens. 
That  is  the  kind  of  mortgage  which  was  guaran- 
teed, and  the  bonds  thereby  secured  Noble  re- 
ceived on  his  contract.  The  learned  Judge  of 
the  Common  Pleas  well  said:  **  When  the  par* 
ties  covenanted  for  a  first  mortgage,  it  implied 
a  first  lien  as  clearly  as  if  words  to  that  effect  had 
been  inserted  in  the  agreement  itself.    In  the 
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plain,  ordinary,  and  popular  sense  first  mortgage 
means  first  lien.  When  railroad  bonds  are  sold 
ill  the  open  market  as  first  mortgage  bonds,  all 
persons  understand  them  to  be  first  liens.  When 
we  speak  of  lending  money  on  first  mortgage, 
no  thought  of  anything  but  a  first  lien  is  enter- 
tained.'' 

This  meaning  of  first  mortgage  is  so  thoroughly 
grounded,  as  to  lead  to  the  sequence  that  a 
second  mortgage  is  understood  to  be  one  without 
intervening  liens  between  it  and  the  first.  (Rice's 
Appeal,  29  P.  F.  S.  168.)  There,  Ahl  had  a 
covenant  for  certain  bonds.  The  able  master 
said:  **The  contract  was  that  he  should  have 
jSojOoo  in  second  mortgage  bonds,  which  meant 
that  there  was  to  be  no  intervening  encumbrance, 
and  the  confessing  of  the  two  judgments  and 
then  tendering  to  him  the  second  mortgage  bonds 
was  not  a  compliance  with  the  contract. ' '  Agnew, 
C.  J.,  characterized  the  act  of  placing  on  the 
property  an  intervening  encumbcance  as  a  breach 
of  good  faith;  and  Paxson,  J.,  said,  «<The 
bonds  offered  were  not  such  a  security  as  under 
his  agreement  he  was  entitled  to  receive." 

Appellant's  counsel  urge  that  the  indorse- 
ment, '<  First  Mortgage  Bonds,"  is  an  assertion  of 
the  East  Penn  Iron  Company  and  not  Noble's. 
Yet  first  of  all.  Noble  coveilanted  for  such  bonds. 
Is  it  possible  that  when  he  sold  them,  he  made 
no  assertion  ?  He  sold  them  as  they  appeared. 
At  their  date  Noble's  lien  existed,  and  filing  the 
claim  only  had  the  effect  to  continue  it.  The 
bonds  gave  notice  of  the  mortgage,  and  he  held 
out  the  declaration  "First  Mortgage  Bonds." 
For  such  he  contracted,  as  such  they  were  guaran- 
teed, and  as  such  the  holders  bought  them. 
The  Court  is  not  simply  called  on  to  say  whether 
**  mortgage"  and  **  lien"  are  s)monymous.  The 
question  is  not  one  of  synonyms,  nor  of  techni- 
cal definitions  of  words  as  found  in  dictionaries. 
But  what  does  a  written  contract,  made  in  Penn- 
sylvania respecting  securities  on  real  estate,  mean? 
When  it  calls  for  a  first  mortgage  it  means  one 
prior  to  all  other  liens.  When  a  party  gives  such 
mortgage,  or  sells  a  bond  secured  thereby,  showing 
the  facts  on  its  face,  or  when  he  induces  another  to 
guarantee  it  as  such,  unless  there  be  some  qualifica- 
tions expressed,  he  shall  not  afterwards  set  up  a 
lien  against  the  guarantor  and  holders  of  the 
bonds.  His  plainly  implied  contract  stands  in 
his  way. 

Green  stands  in  Noble's  shoes.  There  is  not 
a  scintilla  of  evidence  to  give  him  a  better  posi- 
tion than  his  assignor  would  have,  had  no  assign- 
ment been  made. 

Decide  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

0|4iaiDn  by  Trunkey,  J. 


Oct.  &  Not.  '80,  203.  October  18,  i88a 

Walbridge's  Appeal. 

Mechanics*  liens — Execution — Levari  facias-^ 
Act  of  June  16,  1836,  §  lOS  et  seq,  (P.  L. 
ySdy-—  Construction  of — Summary  proceedings 
by  purchaser  at  sheriff^  s  sale  to  obtain  posses- 
sion of  realty. 

A  purchaser  at  a  sheriffs  sale  under  a  levari  facias  is- 
sued upon  a  judgment  obtained  on  a  mechanic's  lien  filed 
under  the  provisions  of  the  Act  of  June  16,  1836  (P.  L, 
696),  may  institute  the  summary  proceedings  provided  for 
in  the  Act  of  June  16,  1836,  J  105  et  seq,  (P.  L.  780), 
and  the  aipplement  thereto,  and  recover  thereby  posses- 
sion of  tne  premises  so  purchased  by  him. 

Appeal  from  the  Common  Pleas  of  Erie 
County. 

Bill  in  equity  between  Mary  L.  Spaulding, 
complainant,  and  C.  H.  Walbridge,  defendant. 

The  bill  set  forth  that  complainant  was  the 
owner  of  a  certain  house  and  lot  in  the  city  of 
Erie ;  that  defendant  claimed  title  to  said  prem- 
ises by  virtue  of  a  sale  under  a  levari  facias  on  a 
certain  mechanic's  lien  which  had  been  filed 
against  the  same;  that  defendant  had  instituted 
proceeamgs  in  pursuance  of  the  provisions  of  the 
Act  of  June  16,  1836,  §  105,  etc.  (P.  L.  780), 
and  the  supplement  thereto  passed  May  24, 
1878  (P.  L.  134),  before  an  alderman  and  a  jury 
of  six  to  recover  possession  of  said  premises,  in 
which  proceedings  a  verdict  had  been  rendered 
awarding  possession  to  the  defendant ;  that  the 
complainant  was  advised  that  said  Act  and  its 
supplement  conferred  no  jurisdiction  in  the  case 
of  a  purchaser  buying  at  a  sale  on  a  levari  facias 
sur  mechanic's  lien,  but  that  the  defendant, 
nevertheless,  was  about  to  have  execution  on  the 
verdict  rendered  in  said  proceedings,  which  exe- 
cution complainant  averred  would  work  her 
great  and  irreparable  injury.  The  bill  further 
set  out,  that  under  the  terms  of  said  Act,  no  cer- 
tiorari to  the  proceedings  instituted  thereunder 
would  act  as  a  supersedeas,  and  therefore  prayed 
for  an  injunction  to  restrain  the  defendant  from 
having  execution  as  aforesaid. 

The  Court  granted  a  preliminary  injunction 
in  accordance  with  the  prayer  of  the  bill. 

The  defendant  then  filed  an  answer,  admit- 
ting the  facts  averred  in  the  bill,  but  alleging 
that  defendant  had  a  good  right  to  avail  himself 
of  the  provisions  of  the  said  Act  of  June  16, 
1836,  §  105  etseq,,  and  the  supplement  thereto, 
to  recover  possession  of  said  premises. 

The  cause  was  heard  on  bill  and  answer  and 
after  argument  the  Court,  in  an  opinion  by  Gal- 
BRAiTH,  P.  J.,  entered  a  decree  continuing  the 
injunction  already  granted. 

Respondent  appealed,  assigning  for  error  the 
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action  of  the  Court  in  granting  and  continuing 
the  preliminary  injunction. 

Clark  Olds  (with  him  Benson  and  Brainerd)^ 
for  appellant. 

The  summary  proceedings  to  recover  posses- 
sion are  first  given  to  a  purchaser  at  sheriff's  sale 
by  the  Act  of  March  14,  1814  (6  Sm.  L.  132). 
TTiis  Act  applies  in  cases  of  sales  "  by  virtue  of 
any  execution."  The  Act  of  June  16,  1836,  § 
105  (P.  L.  780),  is  an  amendment  to  this  Act. 
The  words  therein,  **any  execution  as  afore- 
said," refer  to  the  phrase  already  cited  in  the 
Act  of  181 4,  and  will  therefore  of  course  include 
a  sale  on  a  levari  facias  sur  mechanic's  lien. 

The  Act  of  1836  is  a  remedial  one,  and  should 
receive  a  broad  and  liberal  construction. 

Pentland  v,  KcUy,  6  W.  &  S.  483. 

Oakland  R.  R.  Co.  v.  Keenan,  6  Smith,  202. 
E,  L.  WhittUsey {w'\\!ti\i\m  Frank  Gunnison), 
for  appellee. 

The  Act  of  June  16,  1836,  §  105  (P.  L.  780), 
refers  only  to  cases  of  purchases  at  sales  '<  by 
virtue  of  any  execution  as  aforesaid."  This 
clearly  refers  to  the  executions  named  in  the 
prior  sections  of  the  same  Act,  in  none  of  which 
is  the  levari  facias  on  mechanic's  lien  named. 

Oakland  R.  R.  Co.  v,  Keenan,  6  Smith,  202. 
*  This  writ  was  first  given  by  an  Act  of  tne  same 
date  as  the  preceding,  viz.,  June  16,  1836  (P.  L. 
696).  Prior  to  that  time  the  writ  of  execution 
on  a  mechanic's  lien  was  a  fi.  fa.  The  respond- 
ent, therefore,  cannot  institute  proceedings  un- 
der the  Act  of  1836  (P.  L.  780).  The  latter 
Act  is  in  derogation  of  the  common  law,  and>  to 
be  stricdy  construed. 

Camp  V,  Wood,  10  Watts,  1 18. 

Alberty  v.  Dawson»  I  Binn.  105. 

Walker  v.  Tomer,  9  Wheat.  54I. 

Gri6ith  V.  Frazier,  8  Cranch,  9. 

Other  clauses  of  this  Act  contain  the  words, 
"execution  as  aforesaid,"  which  have  been  held 
not  to  refer  to  writs  of  levari  facias  sur  mechan- 
ic's lien. 

Schmidt  v,  Stetler,  21  Pitte.  L.  J.  34. 
So  an  order  of  saJe  in  an  action  of  partition 
has  been  held  not  to  be  within  the  Act  of  June 
«6,  1836,  §  105. 

Fiugibbons  v,  Keller,  Pord.  Dig.  660,  note  (d). 
So  the  general  exemption  law  of  1849  has 
been  held  not  to  apply  to  a  sale  imder  a  levari 
facias  sur  mechanics'  lien  or  mortgage. 

Landcs's  Appeal,  12  Harris,  426. 

Bid.  Awn.  V,  O'Connor,  3  Phila.  453. 

Morgan  v,  Noud,  5  Clark,  93. 

Gangwere's  Appeal,  12  Casey,  466. 

Craig  V.  Craig,  I  Weekly  Notes,  613. 

The  mechanics'  lien  law  should  not  be  ex- 
tended beyond  its  express  terms. 
HcCay's  Appeal,  i  Wright,  125. 

Nov.  15, 1880.  The  Court.  This  case  pre- 
sents the  question  whether  a  purchaser  under  a 


levari  facias  on  a  judgment  obtained  on  a  me- 
chanic's lien  may  obtain  possession  in  like  man- 
ner as  if  he  had  purchased  at  a  sale  made  on  a 
vend.  ex.  ?  The  necessity  of  giving  a  purchaser 
at  sheriff's  sale  some  more  expeditious  method  of 
getting  possession  than  by  action  of  ejectment, 
was  recognized  at  an  early  day.  Hence,  the 
preamble  to  the  Act  of  6th  of  April,  1802  (3 
Smith's  Laws,  530),  declares:  **  Whereas,  great 
inconveniences  have  been  experienced  from  the 
unjust  detention  of  lands  and  tenements  sold  by 
sheriffs  under  executions  from  the  several  Courts 
of  this  commonwealth,  the  purchasers  whereof 
have  been  obliged  to  bring  ejectments,  and  to 
subject  themselves  to  all  the  delays  and  expenses 
incident  to  law  proceedings,  to  recover  the  pos- 
session from  the  person  as  whose  property  the 
same  was  originally  sold,  the  desperate  circum- 
stances of  whom  usually  preclude  the  possibility 
of  obtaining  damages  or  any  other  compensation 
whatever  for  such  unjust  detention :  for  remedy 
thereof,"  it  proceeded  to  enact,  **  that  whenever 
any  lands  or  tenements  shall  hereafter  be  sold  by 
the  sheriff  or  coroner  of  any  county,  by  virtue  of 
any  execution  issued  out  of  any  court  of  record 
of  this  Commonwealth,  it  shall  be  lawful  for  the 
purchaser  thereof  to  give  notice  to  the  defend- 
ant as  whose  property  the  same  was  sold,  or  to 
any  one  in  possession  under  him,  of  said  sale-, 
and  to  require  the  possession  thereof  to  be  de- 
livered to  the  purchaser  within  three  months 
after  the  date  of  such  notice.  In  case  of  neglect 
or  refusal  so  to  do,  the  Act  proceeded  to  de- 
clare that  complaint  might  be  made  to  two  jus- 
tices of  the  peace,  who  should  summon  a  jury, 
and  the  case  might  proceed  to  judgment  and  a 
writ  of  possession.  Thus  this  Act  applied  to 
every  purchase  of  real  estate  made  at  sheriff's 
sale,  on  every  execution  that  might  be  issued  out 
of  any  court  of  record.  It  made  no  distinction 
whether  the  judgment  was  on  a  mortgage,  me- 
chanic's lien,  or  other  claim.  It  wholly  disre- 
garded the  form  of  the  execution  on  which  the 
sale  might  be  made. 

On  the  I  St  April,  T803,  an  Act  was  passed 
giving  a  mechanic's  lien  for  labor  and  materials 
in  erecting  any  building  **  within  the  city  of 
Philadelphia,  the  district  of  Southwark,  and  the 
township  of  the  Northern  Liberties."  This  was 
repealed  by  the  Act  of  17th  March,  1806  (4  Sm. 
Laws,  300),  which  gave  a  preferred  lien  for 
work  done  and  materials  furnished  in  the  con- 
struction of  any  building  within  the  city  and 
county  of  Philadelphia,  provided  an  action  for 
the  recovery  was  brought,  or  claim  therefor  filed, 
within  six  months  after  the  same  was  done  or 
furnished.  A  purchaser  at  sheriff's  sale  under 
this  Act,  undoubtedly  had  all  the  remedies 
whereby  to  obtain  possession,  given  by  the  Act 
of  6th  April,  1802.      It  is  alleged  that,  inaa- 
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much  as  the  Act  of  i6th  June,  1836  (P.  L. 
695),  prescribes  that  execution  on  judgments 
recovered  on  mechanics'  liens  shall  be  by  levari 
facias,  and  the  Act  of  same  date  (page  761),  re- 
lating to  executions,  does  not  specifically  refer  to 
that  form  of  execution,  its  language  is  insufficient 
to  give  to  one  buying  at  a  sale  made  on  a  levari 
facias,  the  remedy  given  by  §  105  of  the  Act. 
That  section  declares  (Purd.  Dig.  660,  pi.  134)  : 
*'  Whenever  any  lands  or  tenements  shall  be  sold 
by  virtue  of  any  execution  as  aforesaid,  the  pur- 
chaser of  such  estate  may,  after  the  acknowl- 
edgement of  a  deed  therefor  to  him  by  the  sheriff, 
give  notice  to  the  defendant  as  whose  property 
Sie  same  shall  have  been  sold,"  requiring  him  to 
surrender  the  possession  thereof,  within  three 
months  from  the  date  of  such  notice.  On  failure 
to  comply,  the  Act  authorized  application  to  be 
made  to  two  Justices  of  the  Peace,  or  Aldermen, 
who  shall  proceed  in  the  manner  therein  directed. 
It  is  claimed  that  the  language,  **  any  execution  as 
aforesaid,"  applies  only  to  a  writ  of  fieri  facias 
or  venditioni  exponas.  It  is  true,  much  of  the 
Act  does  relate  to  executions  of  those  forms ; 
yet  it  has  a  much  wider  scope.  The  words,  "  as 
aforesaid,"  appear  in  many  sections  where  the 
manifest  intention  is  to  apply  to  sheriffs  sales  on 
all  forms  of  executions.  The  following  may  be 
cited  as  illustrations :  in  case  of  dispute  concern- 
ing the  distribution  of  the  money  arising  in  all 
cases  of  sale  on  execution  as  aforesaid,  the  Act 
gives  the  Court  power  to  hear  and  determine  the 
same ;  if  any  fact  connected  with  such  distri- 
bution be  in  dispute,  the  Court  may  direct  an 
issue  to  try  the  same,  and  the  judgment  thereup- 
on is  subject  to  writ  of  error ;  any  one  aggrieved 
by  the  decree  of  the  Court  in  case  of  distribution 
made  without  the  intervention  of  a  jury,  may 
appeal  therefrom  to  this  Court ;  whenever  the 
proceeds  of  a  sale  upon  execution  as  aforesaid 
shall  be  more  than  sufficient  to  satisfy  the  liens  on 
the  property  sold,  the  officer  making  such  sale 
may  pay  over  the  surplus  to  the  debtor ;  if  the 
officer  by  whom  any  real  estate  shall  have  been 
taken  in  execution  shall  die,  resign,  be  re- 
moved from  office,  or  his  term  of  office  shall  ex- 
pire before  sale  thereof,  or  if  after  sale,  and 
before  any  deed  shall  have  been  executed  and 
acknowledged  by  him,  the  sale  may  be  made 
and  the  deed  be  executed  and  acknowledged  by 
a  succeeding  officer;  it  also  prescribes  the  manner 
and  length  of  time  real  estate  shall  be  advertised 
before  a  sale  thereof;  it  directs  as  to  the  man- 
ner in  which,  and  the  time  when  the  deed  shall 
be  acknowledged ;  it  further  authorizes  the  pur- 
chaser of  **  any  real  estate  at  a  sheriffs  sale,"  to 
cause  the  judgment  and  all  the  process  issued 
thereon  to  be  fully  set  forth  in  the  deed  to  be 
executed  to  him  therefor.  In  regard  to  all  action 
covered  by  these  provisions,  the  Act  of  the  same 


date  relating  to  mechanics'  liens  is  silent.  It 
proceeds  no  further  than  to  direct  the  form  of  writ 
on  which  sale  shall  be  made.  No  words  therein 
indicate  an  intention  to  withhold  from  a  purchaser 
at  sheriffs  sale  the  summary  method  of  acquir- 
ing possession  given  in  case  of  sale  on  other 
judgments.  This  Act  is  the  basis  of  all  existing 
laws  relating  to  mechanic's  liens.  None  of  the 
many  supplements  thereto  gives  any  substitute 
for  the  provisions  to  which  we  have  referred,  nor 
takes  them  away.  To  ascertain  what  action  shall 
be  taken  after  execution  issued  in  regard  to  ad* 
vertising,  executing  and  acknowledging  a  deed, 
and  the  remedy  given  to  a  purchaser,  we  must 
look  elsewhere.  Section  105  of  the  other  Act 
of  the  same  date,  entitled  An  Act  relating  to  ex- 
ecutions, furnishes  the  information  and  gives  the 
remedy.  The  two  Acts  must  be  construed  to- 
gether. They  so  far  deal  with  one  general  sub- 
ject, as  to  be  in  pari  materia.  Having  been 
passed  on  the  same  day,  the  reason  for  so  con- 
sidering them  is  strengthened.  What  is  wanting 
in  one  is  supplied  by  the  other  in  so  far  as  they 
are  not  in  conflict. 

No  authority  is  cited  which  holds,  since  the 
Acts  of  1 6th  June,  1836,  that  a  purchaser  at  a 
sale,  made  on  a  levari  facias,  whether  issued  on 
a  judgment  recovered  on  a  mechanic's  lien,  or 
on  judgment  obtained  on  a  mortgage,  was  denied 
any  remedy  to  obtain  possession  given  to  a  pur- 
chaser on  a  writ  of  venditioni  exponas.  In  Pent- 
land  V.  Kelly  (6  Watts  &  Serg.  483),  it  was 
held  that  a  levari  facias  on  a  judgment  in  case 
of  a  mechanic's  lien,  was  a  substitute  for  a  fi.  fa., 
inquisition  and  venditioni,  and,  therefore,  was 
an  execution  within  the  provisions  of  the  6th 
section  of  the  Act  of  13th  October,  1840,  re- 
lating to  the  appointment  of  a  sequestrator.  We 
think  the  true  intent  and  just  contruction  of 
section  105  applies  it  to  a  purchaser  at  sheriffs 
sale,  under  a  levari  facias.  This  construction  is 
best  calculated  to  effectuate  the  intention  of  the 
Legislature,  and  give  just  symmetry  to  the  Acts 
defining  the  rights  of  purcha.sers  at  sheriffs'  sales. 

The  Act  of  24th  May,  1878,  gives  to  one 
Justice  of  the  Peace  or  Alderman,  all  the  power 
which  the  Act  of  1836  gave  to  two.  It  is  not 
necessary  to  consider  the  other  question  in  the 
case.  The  learned  Judge  erred  in  granting  and 
in  continuing  the  injunction. 

Decree  reversed  and  bill  dismissed  at  the  costs 
of  the  appellee. 

Opinion  by  Mercur,  J. 
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Jan. '8a 


Kerper  et  al.  V.  Booth. 


Jan.  3,  i88i. 


Landlord  and  tenant— Judicial  sale  of  lease — 
Covenants  of  original  lessees^  when  not  dis- 
charged by^ — Assignment — Surrender  and  cu- 
ceptance,  acts  of  landlord  not  amounting  to. 

A.  leased  premises  to  B.  from  Dec.  7,  1872,  to  Dec. 
7, 1877,  B.  covenanting  not  to  underlet  wiihout  the  written 
pennission  of  the  landlord.  B.'s  interest  was  sold  at  a 
judicial  sale  on  June  24,  1876,  and  passed  into  the  hands 
of  C.  On  June  15, 1877,  A.  leased  the  premises  to  C.  for 
a  term  of  years,  t>eginning  Dec.  8,  1877,  and  in  August 
of  the  same  year  received  a  promissory  note  from  C, 
which,  if  paid,  was  to  be  credited  on  account  of  rent  of 
the  premises  then  due.  The  note  was  not  paid  at  ma- 
turity. 

Held^  that  A.,  the  landlord,  had  done  nothing  which 
released  the  original  lessee  from  his  liability  on  his  cove- 
nant to  pay  rent. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Attachment  sur  judgment  by  James  R.  Booth 
against  John  B.  Parker,  defendant,  and  Josiah 
Kerper  and  Robert  Creswell,  executors  of  Jacob 
Peters,  John  G.  Taylor,  Henry  W.  Kanaga,  and 
Joseph  M.  Mortimer,  garnishees. 

Returned  '*  Attached'*  as  to  Josiah  Kerper  and 
Robert  Creswell,  and  "Nihil  habet"  as  to  the 
defendant  and  as  to  Henry  W.  Kanaga  and  Jo- 
seph M.  Mortimer,  garnishees. 

The  garnishees  pleaded  **  nulla  bona.'* 

On  the  trial,  before  Biddle,  J.,  the  following 
facts  appeared : — 

On  March  25,  1873,  John  B.  Parker  leased  to 
Henry  W.  Kanaga,  Jacob  Peters,  and  Joseph  M. 
Mortimer,  the  Grand  Central  Theatre,  in  the 
city  of  Philadelphia,  for  the  term  of  five  years, 
from  Dec.  7,  1872,  to  Dec.  7,  1877,  at  the 
rental  of  J8000  per  annum  for  the  first  year,  and 
I9000  per  annum  for  the  remaining  four  years, 
payable  quarterly.  The  lessees  covenanted, 
inter  aUa^  not  to  underlet  without  the  written 
consent  of  the  lessor,  who,  at  the  date  of  the 
lease,  was  the  owner  of  the  theatre. 

Subsequently  the  firm  of  J.  M.  Mortimer  & 
Co.,  of  which  the  lessees  constituted  the  mem- 
bers, became  embarrassed,  and  proceedings  were 
instituted  by  Jacob  Peters  and  Henry  W.  Kanaga 
against  Joseph  M.  Mortimer  in  June,  1875,  for 
the  appointment  of  a  receiver.  A  receiver  was 
appomted,  who,  under  order  of  Court,  on  June 
24,  1876,  exposed  to  sale  the  assets  of  the  6rm 
of  J.  M.  Mortimer  &  Co.,  including,  inter  alia^ 
the  unexpired  term  of  above  lease,  which  was 
bought  by  Henry  W.  Kanaga.  In  February, 
1877,  John  G.  Taylor  purchased  of  Kanaga  his  in- 
terest in  the  said  lease.  On  June  15, 1877,  Par- 
ker leased  the  premises  to  Taylor  for  a  period  of 
five  years,  from  Dec.  8,  1877.      In  August  of 


the  same  year,  Parker  received  Taylor's  note 
to  his  order  for  $1500,  which,  according  to 
Parker's  testimony,  was,  if  paid,  to  be  credited 
on  account  of  the  rent  of  the  theatre..  It  was 
not  paid  at  maturity.  Parker  endorsed  the 
note,  had  it  discounted,  and  received  the  pro- 
ceeds. There  was  due  for  rent,  Dec.  7,  1877, 
the  sum  of  I3150,  of  which  $900  was  the 
balance  due  on  the  quarter's  rent  of  Sept.  7, 
1877.  This  amount  of  $3150  was  claimed  by 
the  plaintiff,  a  judgment-creditor  of  Parker. 

It  was  in  evidence  that  Jacob  Peters  died  July 
8,  1876,  and  that  no  demands  for  rent  had  been 
made  of  his  executors  up  to  the  time  of  filing 
their  accounts. 

The  Court,  in  the  general  charge,  said : 
**  There  is  no  evidence  in  this  case  of  such  an 
acceptance  of  Mr.  Kanaga  or  Mr.  Taylor,  as 
would  release  the  original  lessees,  and  no  credit 
is  to  be  allowed  for  the  amount  of  the  f  1500 
note.  This  leaves  nothing  for  you  but  to  find 
for  the  plaintiff  the  fuU  amount  of  rent 
claimed." 

Verdict  for  the  plaintiff  and  judgment  thereon. 

The  garnishees  took  this  writ,  assigning  for 
error  the  charge  of  the  Court,  cited  above. 

David  W,  Sellers ^  for  plaintiffs  in  error. 

A  release  of  the  covenant  to  pay  rent  arises  by 
implication,  for  here  there  was  exclusive  posses- 
sion by  the  judicial  vendee  paramount  to  the 
original  tenants,  which  would  amount  to  a  sur- 
render of  the  former  tenants,  iind  there  was  an 
acceptance  by  the  landlord.  The  lease  provided 
that  "there  should  be  no  underletting  without 
the  lessor's  written  consent."  The  attornment 
of  the  vendee,  who  entered  by  a  title  paramount 
to  the  lessees  by  operation  of  law,  works  a  sur- 
render. A  surrender  may  take  place  informally, 
and  while  the  lease  is  under  judicial  levy. 
Greider's  Appeal,  5  Barr,  422. 

The  cases  cited  on  the  other  side  are  not  those 
of  paramount  tenancy  by  judicial  sale. 

The  charge  of  the  Court  was  too  peremptory. 

Charles  H.  Downing^  for  the  defendant  in 
error. 

A  release  of  a  covenant  cannot  arise  by  impli- 
cation.    And  even  if  it  could,  the  evidence  re- 
buts the  presumption  of  a  release.    It  is  not  within 
the  power  of  a  Court  to  destroy  the  vested  rights 
of  one  not  a  party  to  the  decree.   Much  less  has  a 
receiver  power  to  destroy  the  covenants  of  a 
lease  or  any  right  of  action  thereunder.    A  lessee 
is  not  discharged  from  his  covenant  to  pay  rent 
by  the  lessor's  recognizing  an  assignee  as  tenant, 
and  accepting  rent  from  him. 
Frank  v.  Maguire,  6  Wr.  77. 
Gheganv.  Young,  11  Harris,  18. 
Dewey  v.  Dupuy,  2  W.  &  S.  553. 

A  tenant  who  assigns  his  term  continues  liable 
for  rent  as  long  as  his  assignee  holds  over. 
Fulmer  v,  Cressman,4  Leg.  &  Ins.  Rep.  11 6, 
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Greider's  Appeal  (5  Barr,  422),  cited  on  the 
other  side,  is  inapplicable,  because  the  question 
there  was,  whether  after  a  levy  and  before  a  sale,  a 
surrender  could  be  made,  and  if  accepted  by  the 
landlord,  whether  his  claim  for  rent,  accrued 
prior  to  the  levy,  was  discharged. 

January  17,  1881.  The  Court.  The  taking 
by  Parker  from  Taylor,  the  assignee  of  the  lease, 
of  a  promissory  note,  which,  when  paid,  was  to 
be  credited  to  the  rent,  was  no  release  of  the  lia- 
bility of  the  original  lessees  on  their  covenants. 
The  note  was  not  paid  at  maturity.  Mr.  Parker 
endorsed  it,  and  is  still  liable  on  his  endorse- 
ment. The  instruction  by  the  learned  Judge  to 
the  jury  was  therefore  clearly  right. 

Per  Curiam.    Judgment  affirmed. 


Jan.  'So,  103.  Jan.  3,  1881. 

McCully's  Appeal. 

Adoption  —  Indenture  of  apprenticeship  with 
clauses  of  adoption — Construction  of — Act  of 
April  2^  1872  (P.  Z.  jl) — Construction  of— 
Administration — Married  women — Power  to 
adopt — Defective  acknowledgment  of  deed. 

The  Acts  of  Assembly  relating  to  the  adoption  of  chil- 
dren, while  conferring  the  right  to  inherit,  do  not  create 
relationship,  and  therefore  the  adopted  child  does  not 
acquire  the  right  to  administration  of  the  estate  of  the  pa- 
rent under  the  Act  of  March  15,  1832,  Sect.  22  (P.  L. 
140). 

An  indenture  of  apprenticeship  for  fourteen  years, 
in  the  usual  form,  between  A.,  an  apprentice,  and  B., 
and  C.  his  wife,  contained  the  following  clause :  '*  The 
full  intent  and  meaning  of  this  indenture  is  that  the  said 
apprentice  is  to  be  the  adopted  child  of  the  said  B.  and 
his  wife,  and  to  be  brought  up  and  educated  as  their  own 
child.*'  The  indenture  was  dated  May  22,  1848,  was 
signed  and  sealed  by  A.,  and  by  both  B.  and  C.  his  wife, 
and  was  acknowledged  before  an  alderman  by  all  the 
parties,  bat  without  any  separate  acknowledgment  of  the 
wife.  The  apprentice  served  her  term,  and  continued  to 
live  with  B.  and  C.  during  their  joint  lives  and  the  life  of 
the  survivor,  C,  who  died  on  August  5,  1879.  On  Au- 
gust II,  1879,  the  indenture  of  apprenticeship  was  placed 
on  record : 

Held,  that  the  indenture  must  be  construed  to  limit  the 
period  of  the  adoption  in  any  event  to  the  lifetime  of  B. 
and  C,  that  it  conferred  upon  A.  no  present  or  future 
rights  whatever  of  inheritance  to  their  estate,  and  that, 
therefore,  A^  was  not  entitled  to  letters  of  administration 
on  C.'s  estate. 

A  married  woman  \a  incapable  of  binding  herself  by 
deed  so  as  to  confer  a  future  right  of  inheritance  in  favor 
of  an  adopted  child.  Even  if  she  were  so  capable,  the 
absence  of  a  proper  separate  acknowledgment  would  be 
fatal  to  the  validity  of  such  an  instrument.  Nor  does  the 
Act  of  1872  (P.  L.  31),  give  any  validity  to  such  a  deed. 
No  deed  invalid  at  common  law  is  within  its  operation. 


Appeal  of  Amanda  McCully  from  a  decree  of 
the  Orphans'  Comt  <5f  Philadelphia  County  re- 
versing the  decision  of  the  Register  of  Wills  of 
said  County,  and  vacating  the  letters  of  adminis- 
tration granted  to  her  upon  the  estate  of  Mary 
Ann  McCully,  deceased. 

The  facts  of  this  case,  together  with  the 
opinion  of  the  Court  below  by  Penrose,  J.,  are 
fully  reported  in  McCully's  Estate,  8  Weekly 
Notes,  14,  q,  v, 

Amanda  McCully  took  this  appeal,  assigning 
for  error  the  decree  of  the  Court  vacating  the 
letters  of  administration  granted  to  her. 

Edward  R,  Worrell^  for  the  appellant. 

The  deed  in  question  answers  fully  the  requi- 
sites of  a  common  law  deed.  It  is  "a  writing 
sealed  and  delivered  by  the  parties."  The  terms 
of  the  Act  of  1872  are  fully  complied  with,  for 
the  execution  of  the  deed  was  proved  under  the 
certificate  of  the  alderman,  it  was  recorded  in 
the  proper  office,  and  a  duly  certified  copy  was 
presented  to  the  register.  To  say  that  there  was 
no  separate  acknowledgment  of  Mrs.  McCully  is 
not  an  objection,  for  no  separate  acknowlwig- 
ment  was  necessary  here,  because  it  was  not  a 
conveyance  of  real  estate  or  an  interest  therein. 
The  Act  of  April  2,  1872,  is  retroactive. 
Ballard  v.  Ward,  7  Weekly  Notes,  254. 

The  clear  intent  of  the  deed  was  the  adoption 
of  the  child,  and  the  deed  is  not  avoided  because 
there  were  covenants  which  a  married  woman  is 
disabled  from  making.  The  indenture  should 
be  construed  with  regard  to  the  relation  of  unity 
of  husband  and  wife,  and  as  an  adopted  child 
owes  duties  to  each,  it  should  have  the  rights  of 
a  child  of  each. 

David  IV.  Sellers,  for  the  appellee. 

What  was  the  common  law  form  of  a  deed  of 
adoption  I  am  at  a  loss  to  know,  for  it  never  was 
in  die  power  of  an  individual  by  the  common 
law  of  England  or  this  State  to  adopt  the  child 
of  another  as  his  own. 

BaUard  v.  Ward,  7  Weekly  Notes,  254. 

Even  if  this  were  the  proper  form  of  deed,  I 
sugge^  that  it  should  have  been  presently  re- 
corded, or  at  any  rate  during  the  lifetime  of  the 
master  or  mistress.  It  is  fatal  to  this  deed  that 
it  was  recorded  thirty-one  years  after  its  execu- 
tion, and  after  the  death  of  the  other  pardes 
to  it. 

January  17,  1881.  The  Court.  This  decree 
is  affirmed  upon  the  opinion  of  the  learned  Judge 
of  the  Court  below. 

Decree  affirmed  and  appeal  dismissed}  at  the 
costs  of  the  appellant. 

Per  Curiam. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


8i 


Common  llleas— ^quitg^ 


C.  p.  No.  4. 


Miller's  Estate. 


May  7,  1881. 


Trustees — Dismissal  of —  Citation — Practice — 

Notice  to  trustee  of  unknown  residence — Act  of 

June  14, 1836,%  33' 

Sur  petition  for  citation. 

The  petition  of  Eliza  Miller  averred :  That 
one  Eliza  Sterling  was  trustee  for  a  certain  bank 
dq)Osit  and  that  for  reasons  stated,  the  trustee  was 
o^t  for  the  discharge  of  the  duties  of  her  office. 
The  petition  therefore  prayed  that  a  citation 
should  issue  commanding  her  to  show  cause  why 
she  should  not  be  dismissed,  and  a  certain  other 
person  be  appointed  in  her  stead. 

Daniel  Holsman,  for  the  petitioner. 

The  residence  of  the  present  trustee  is  un- 
known, and  diligent  inquiry  has  failed  to  reveal 
it.  If  the  Court  will  at  once  order  publication 
of  the  contents  of  the  petition  and  rule  to  show 
cause,  it  will  obviate  unnecessary  delay. 

The  Court.  The  Act  of  14  June,  1836,  § 
33  (Purd.  Dig.  1419),  provides  that  the  manner 
of  proceeding  to  obtain  the  appearance  of  trus- 
tees in  the  Courts  of  Common  Pleas  shall  be  the 
same  as  that  provided  for  in  the  Orphans'  Court. 
The  Act  of  29  March,  1832,  §  57  (Purd.  Dig. 
1 106),  provides  for  a  citation,  alias  citation  and 
poblication.  This  is  the  method  of  procedure 
in  the  Orphans'  Court,  which  is  made  that  of 
the  Common  Pleas  by  the  Act  of  1836.  Let 
the  citation  issue,  returnable  in  ten  days. 

Opinion  by  Thayer,  P.  J. 


©omnion  llleas— lab. 


C  P.  No.  3.  March  12,  1881. 

Richardson  et  al.  v.  Brunswick. 

Practice — Sheriff's  interpleader — There  being 
several  executions  equally  entitled  to  the  fund 
arising  from  the  goods  levied  upon^  the  claimant 
may  give  a  bond  in  double  the  value  of  the  goods 
for  the  benefit  of  all  the  plaintiff s  ^  and  need  not 
enter  a  bond  in  each  case. 
Sur  rule  to  show  cause  why  claimant's  bond 

in  an  interpleader  should  not  be  withdrawn  and 

another  substitutedi  etc. 


The  sheriff  on  Sept.  25,  1880,  received  nine 
writs  of  fi.  fa.  against  the  above  named  defend- 
ant, at  the  suit  of  various  plaintiffs,  which  writs 
were  all  timed  alike,  viz.,  one  minute  past  2 
o'clock  P.  M.  In  October,  the  sheriff,  under- 
standing that  the  attorney  for  the  plaintiffs  meant 
to  stay  all  the  other  writs,  took  a  rule  for  an  inter- 
pleader on  the  fi.  fa. ,  issued  in  the  case  of  White  v. 
Brunswick,  the  only  one  of  the  nine  which  he  un- 
derstood was  not  to  be  stayed.  The  rule  for  an 
interpleader  was  made  absolute,  and  the  claimant 
filed  his  bond  in  double  the  amount  of  that  judg- 
ment. Subsequently  the  sheriff  took  rules  for 
interpleaders  in  the  other  eight  cases.  Counsel 
for  claimant  then  took  the  present  rule  on  the 
various  plaintiffs  to  show  cause  why  he  should 
not  have  leave  to  withdraw  the  bond  filed  by 
him  in  the  case  of  White  v,  Brunswick,  and  also 
why  the  narr.,  plea,  and  replication  filed  by  him 
in  said  case  should  not  be  stricken  from  the  re- 
cord, the  said  claimant  to  file  another  bond  and 
narr.,  plea  and  replication,  for  the  use  of  and 
against  all  the  said  plaintiffs  (the  rules  for  sheriffs 
interpleaders  now  pending  in  the  other  eight 
cases  to  be  made  absolute),  the  said  bond  to  be 
in  double  the  value  of  the  goods  levied  upon 
imder  the  said  nine  writs  of  fi.  fa. 

The  depositions  taken,  showed  that  the  goods 
levied  upon  were  worth  about  I2000. 

Mayer  Sulzberger ,  for  claimant. 

W.  Gorman,  for  plaintiffs. 

R.  C.  Winship,  for  sheriff. 

The  Court.  Rule  absolute,  and  new  bond 
in  sum  of  I4000  to  be  given  to  the  joint  and 
several  use  of  all  the  plaintiffs  in  fi.  fas. 


C  P.  No.  4.  May  7,  1881. 

Klages'  Petition. 
Ground-rent — Extinguishment  ^ —  When  execu- 
tors of  grantor  may  not  extinguish — Construe- 
Hon  of  Act  of  Feb.  j,  182 1,  §  j. 
Sur  petition  for  order  on  executors  to  extin- 
guish a  redeemable  ground-rent.  The  petition 
of  Fred.  Klages  averred :  That  one  Tice  became 
the  owner  of  a  redeemable  ground-rent  issuing 
out  of  the  petitioner's  lands,  and  on  his  death 
devised  it  to  his  widow  for  life,  with  remainder 
as  follows :  **  The  principal  to  be  divided  by  my 
grandchildren  alike  as  they  become  of  age;" 
that  the  four  sons  of  Tice,  who  were  his  execu- 
tors, acted  as  trustees  in  coUecling  and  paying 
over  the  annual  amount  of  the  ground-rent ;  and 
that  no  trustees  were  named  in  the  will ;  that  the 
petitioner  was  desirous  of  paying  off  the  ground- 
rent,  but  that  there  was  no  person  duly  and 
legally  empowered  and  authorized  to  release  and 
extinguish  it.  The  petitioner  prayed  for  an 
order  on  Tice's  executors  to  release  and  extin- 
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guish  the  ground-rent  upon  receiving  the  princi- 
pal and  arrearages. 

Isaac  D,  YocutHy  for  the  petitioner. 

This  application  is  under  the  Act  of  February 
5,  1821,  §  I  (Purd.  Dig.  748).  It  is  the  only 
method  which  the  owner  of  the  premises  can 
pursue  in  order  to  pay  off  the  ground-rent,  for 
the  remaindermen  are  yet  unborn.  Their  fu- 
ture rights  will  be  fully  protected  by  the  entry 
of  security  by  the  executors  in  compliance  with 
the  Act 

The  Court.  Unless  the  executors  are  to 
receive  this  redemption-money  to  pay  the  debts 
of  the  decedent,  they  can  have  nothing  to  do 
with  it.  (Conard's  Appeal,  9  C.  47.)  It  is  not 
alleged  that  it  is  so  needed ;  and  as  the  executors 
are  not  the  owners  of  the  ground-rent,  they  are 
not  authorized  by  the  Act  of  February  5,  1821, 
to  extinguish  it. 

Petition  dismissed. 

Opinion  by  Thayer,  P.  J. 


C.  P.  No.  4.  March  15,  1881. 

Spare  v.  Walz. 
Practice — Pleadings- Mechanic' s  claim — A  plea 

by  defendant  named  cu  owner  in  the  claim,  that 

he  is  not  the  owner ^  is  a  nullity  and  will  be 

stricken  off, 

Sur  demurrer  to  defendant's  plea. 

Scire  facias  sur  mechanic's  claim  by  Spare, 
against  Walz,  owner,  etc.,  and  Foreman,  con- 
tractor. The  defendant  Walz  pleaded  non  as- 
sumpsit, nil  debet,  and  specially  that  he  was  not  at 
any  time  the  owner  of  the  lot  or  piece  of  ground 
mentioned  in  the  mechanic's  claim  and  writ, 
or  of  any  part  thereof.  The  plaintiff  demurred, 
assigning  as  ground  for  the  demurrer :  That  the 
question  thus  raised  was  irrelevant  to  the  issue, 
that  a  question  of  the  defendant's  title  or  interest 
in  the  land  against  which  the  claim  was  filed 
could  only  be  tried  in  ejectment^  and  that,  as 
judgment  for  the  plaintiff  would  only  bind  the 
defendant's  interest,  if  he  had  no  interest  noth- 
ing would  be  bound. 

/.  Quincy  Hunsicker,  for  the  demurrer,  cited — 
Woodward  v,  Wilson,  18  Sm.  208. 
Finley's  Appeal,  17  Id.  453. 
Leiby  v.  Wilson,  4  Wright,  63. 
Forrester  v,  Preston,  2  Pitts.  298. 
Christine  v.  Manderson,  2  Barr,  364. 

Edward  S,  Campbell,  contra. 

The  Acts  of  Assembly  make  it  necessary  to 
set  out  the  true  ownership  both  in  the  lien  and 
sci.  fa. 

Carey  v.  Wintersteen,  10  Sm.  395. 

In  Woodward  v,  Wilson,  cited  by  plaintiff, 
the  defendant,  in  his  affidavit  of  defence  alleging 
his  wife's  title  to  the  ground,  admitted  that  he 


had  contracted  for  the  building  for  his  own  bene- 
fit and  without  the  knowledge  of  his  wife.  No 
such  fraud  appears  in  the  pleadings  in  this  case. 

April  2,  1881..  The  Court.  To  a  scire  iism 
on  a  mechanic's  claim  the  person  named  as 
owner  has  pleaded  that  he  was  not  owner.  Is 
this  a  good  plea? 

The  Act  of  1836  requires  the  claimant  to  set 
out  the  name  of  the  owner  or  reputed  owner 
and  of  the  contractor,  where  the  ccmtract  of  the 
claimant  was  made  with  a  contractor.  The  ob- 
ject of  this  is,  of  course,  to  bring  into  Court  the 
parties  most  interested  in  defending  against  the 
claim.  But  if  a  mistake  is  made  in  not  naming 
the  real  owner,  this  only  prejudices  the  claimant 
Of  what  consequence  is  it  to  a  person  who  is  not 
owner,  or  to  the  real  owner  who  is  omitted,  that 
one  who  is  not  owner  is  named  as  such  ?  The 
proceeding  is  entirely  in  rem,  and  a  sale  will 
pass  only  the  title  of  him  who  is  named  as 
owner.  If  a  person  named  as  owner  may  take 
issue  on  that  fact,  then  an  issue  which  has  noth- 
ing to  do  with  this  proceeding  is  substituted  for 
the  real  issue  to  be  tried.  Christine  v.  M^fider- 
son  (2  Barr,  363)  was  decided  under  the  Act 
of  1808,  which  required  the  scire  facias  to  he 
issued  against  the  debtor  and  owner,  and  it  was 
there  held  that  it  was  no  defence  that  the  wrong 
person  was  named  as  owner,  because  the  real 
owner  might  defend  in  an  action  of  ejectment 
by  the  purchaser  at  sheriffs  sale,  upon  the  same 
grounds  which  he  might  have  set  up  as  a  defence 
to  the  scire  facias  if  he  had  been  made  a  party. 
The  same  point  was  ruled  in  a  case  arising  under 
the  Act  of  1836,  in  Woodward  v.  Wilson  (18 
Smith,  208),  where  a  husband  endeavored  to  set 
up  to  a  scire  facias  in  which  he  was  named  as 
owner,  a  defence  that  he  was  not  owner,  but 
that  the  property  belonged  to  his  wife.  But  he 
was  not  permitted  to  do  so,  for  the  reason  that 
*  *  the  judgment  against  him  could  only  be  levied 
of  his  own  estate  or  title."  The  reasoning  in 
Finley's  Appeal  (17  Smith,  453)  is  to  the 
same  effect ;  and  so  is  Van  Billiard's  Adminis- 
trators V.  Nace  (i  Grant's  Cases,  233),  where 
it  was  attempted  to  defeat  the  plaintiff  by  proof 
that  administrators  were  erroneously  made  de- 
fendants instead  of  the  devisees  of  a  testator, 
but  the  attempt  altogether  failed,  the  Court 
holding  that  the  recovery  of  a  plaintiff  in  a  scire 
facias  upon  a  mechanic's  claim  does  not  at  all 
depend  upon  the  quantity  of  the  defendant's 
interest  in  the  land,  the  reason  assigned  being 
thai  **  the  plaintiff  claims  a  lien  on  the  defend- 
ant's interest  whatever  it  is,  and  he  can  enforce 
it,  when  obtained,  against  nothing  else."  We 
entertain  no  doubt  therefore  that  the  pleas  which 
are  demurred  to  are  bad  pleas  and  are  nullities, 
as  they  make  no  proper  response  to  the  plaintiff's 
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case.  The  proper  method  of  disposing  of  such 
pleas,  as  was  pointed  out  by  Sergeant,  J.,  in 
Christine  v.  Manderson,  is  not  to  enter  judg- 
ment upon  them,  but  to  strike  them  off. 

Ordered  that  the  pleas  demurred  to  be  stricken 
off. 

Opinion  by  Thayer,  P.  J. 


©r^pjans'  €ourt^ 


March  33,  1881. 

Graham's  Estate. 

Note  ghen  by  decedent  for  purchase  of  a  patent 
ri^ — Act  of  April  12,  1872 — Where  a  note 
is  taken  for  a  debt,  the  presumption  is  that  it 
was  taken  as  a  conditional  payment,  and  only 
in  satisfcution,  if  and  when  the  debt  is  paid — 
Where  a  security  accepted  in  scUisfcution  of  a 
debt  proves  to  have  been  void  ab  initio,  the 
original  debt  remains  in  force. 
Sur  exceptions  to  adjudication. 
The  following  are  the  facts  as  they  appeared 
before  the  Auditing  Judge : — 

John  Graham,  the  decedent,  purchased  a  pat- 
ent right,  for  which  he  gave  his  promissory  note 
for  $1500.  This  note  being  overdue  and  un- 
paid, the  payee  thereof,  at  the  audit  of  the  execu- 
tor's account,  claimed  this  amount,  less  certain 
deductions  which  were  agreed  upon,  and  pro- 
duced the  note. 

For  the  accountant  it  was  urged,  that  (i^  this 
note  was  given  in  full  satisfaction  of  the  claim, 
and  to  prove  it  a  letter  was  put  in  evidence  from 
claimant  to  the  accountant,  the  material  expres- 
sions in  which  are  quoted  in  the  opinion  of  the 
Court,  infra,  and  (2)  that  the  note  was  void  in 
its  inception,  the  words  **  given  for  a  patent 
right"  not  being  written  or  printed  on  the  face 
as  directed  by  Act  April  12,  1872  (Purd.  Dig. 

"73»  Pl-  3  &  4). 

The  Auditing  Judge  disallowed  the  claim,  and 
exceptions  were  accordingly  filed  in  the  claim- 
ant's behalf. 

William  Gordon  and  Geo,  Z.  Crawford,  for 
the  claimant. 

The  doctrine  in  Pennsylvania  is  that  a  prom- 
issory note  is  not  taken  in  full  payment  and  sat- 
isfaction of  a  debt,  but  as  collateral  security  only, 
ponicularly  where  the  note  of  a  third  party  is  not 
given. 

There  is  no  evidence  to  show  a  contrary  un 


derstanding  between  decedent  and  claimant  con- 
tained in  the  letter  to  the  accountant. 

The  purpose  and  spirit  of  the  Act  of  1872  was 
to  protect  innocent  transferees.  In  this  case  the 
note  did  not  go  out  of  the  hands  of  the  original 
payee,  who  is  consequently  not  within  its  con- 
templation. 

C.  Z.  Pancoast  and  A,  Lewis  Smith,  contra. 

This  note  was  taken  in  full  satisfaction  of  the 
claim,  and,  being  void,  the  original  debt  does  not 
remain  due. 

April  2,  1 88 1.  The  Court.  We  do  not 
think  that  the  exceptant's  statement,  in  his  letter 
to  the  accountant,  that  the  note  of  decedent  for 
I1500  which  he  held  had  been  "given  in  pay- 
ment" for  the  patent  right  sold  by  him,  can 
fairly  be  regarded  as  an  admission  that  it  had 
been  accepted  in  satisfaction  and  as  an  absolute 
discharge  of  the  original  debt.  The  letter  was 
written  in  reply  to  one  from  the  accountant,  as 
administrator,  asking  for  information  as  to  the 
particulars  of  his  business  transactions  with  the 
decedent,  and  the  words  are  used,  not  as  a  law- 
yer might  use  them,  but  colloquially,  and  in  the 
sense  of  " for,"  or  "in  consideration  of.*' 

It  is  well  settled  that  even  where  the  note  of  a 
third  party  is  received  by  a  creditor  from  his 
debtor,  the  presumption  is  that  it  was  taken  as 
conditional  payment  and  as  satisfaction  of  the 
debt  if  and  when  paid ;  and  nothing  short  of  an 
actual  agreement,  or  evidence  from  which  a  posi- 
tive inference  can  be  made,  will  make  such  a 
transaction  a  discharge  of  the  original  cause  of 
action.  (Mclntjrre  v.  Kennedy  et  aL,  5  Casey, 
448.)  The  subject  is  very  elaborately  considered 
in  this  case  by  Judge  Woodward,  and  many  au- 
thorities are  cited  in  support  of  his  position.  It 
had  been  argued  there  that,  as  in  the  case  stated, 
it  was  set  forth  that  certain  checks  had  been  taken 
"  in  payment,"  such  must  be  assumed  as  the  fact, 
and  that  there,  could,  in  consequence,  be  no  re- 
covery upon  the  original  consideration.  To  this 
Judge  Woodward  answers :  "In  the  narrative  of 
the  transaction,  the  case  stated  speaks  of  the 
checks  being  paid  to  the  plaintiff;  but  there  is 
not  a  word  in  it  which  implies  that  he  had  ac- 
knowledged them  as  satisfcution  of  his  debt,  or 
even  gave  a  receipt  for  them,  or  qualified  the 
mere  tradition  of  them  by  any  express  or  pecu- 
liar terms.  Had  there  been  anything  of  this  sort 
— a  receipt  in  full,  if  you  please — ^the  authorities 
cited  show  it  would  have  been  only  conditional 
payment.  .  .  .  But  of  receipt,  acknowledg- 
ment or  agreement  there  was  none :  the  mere 
acceptance  of  the  check  was  the  only  payment 
the  special  verdict  finds.  Payment — but  pay- 
ment in  checks." 

So,  also,  in  Perit  v,  Pittfield  (5  Rawle,  166), 
it  was  held  where  the  debtor  had  assigned  to  his 
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creditor  certain  securities,  etc.,  **  to  have  and  to 
hold  for  the  payment  of  the  debt,**  that  the  trans- 
fer operated  not  as  an  extinguishment,  but  simply 
as  a  collateral  security. 

In  Mclntyre  v,  Kennedy,  the  term  "  paid," 
or  **  payment,"  was  used  in  a  formal  instrument 
prepared  by  counsel,  and  in  Perit  v.  Pittfield,  in 
a  paper  signed  and  sealed  by  the  debtor  and  cred- 
itor, while  in  the  case  before  us  it  was  used  only 
in  an  informal  letter  written  under  the  circum- 
stances which  have  been  mentioned. 

Of  course,  where,  as  here,  the  security  given 
is  simply  the  debtor's  own  note,  the  presumption 
that  it  was  not  to  be  in  satisfaction  of  the  debt  is 
much  stronger,  and  the  most  explicit  and  une- 
quivocal evidence  of  an  agreement  to  accept  it  as 
such  will  be  required.  (See  Addison  on  Contracts, 
♦1099.) 

But  if  it  be  conceded  that  the  words  are  to  be 
taken  in  their  strongest  sense,  still  the  creditor  is 
not  precluded  from  recovery.  For  where  a  note 
or  security  which  has  been  accepted  in  satisfac- 
tion of  a  debt,  proves  to  have  been  void  ab  initio y 
**  it  is  to  be  considered  as  if  no  bill  had  been 
|;iven  at  all,  and  that  the  original  debt  remained 
m  force."  (Puckford  v.  Maxwell,  6  Term  Re- 
ports, 52 ;  Ramsdale  v,  Horton,  3  Barr,  330; 
Driesbach  v.  Keller,  2  Barr,  77;  Sheppaid  v. 
Hamilton,  29  Barb.  156.) 

In  this  case  the  claimant,  who  is  a  citizen  of 
Massachusetts,  acting  in  perfect  good  faith,  re- 
ceived the  decedent's  note  in  consideration  of 
the  sale  of  a  valuable  patent  right.  Neither  party 
appears  to  have  been  aware  of  the  Act  of  A^m- 
bly  which  requires  such  a  note  to  have  the  fact 
that  it  was  given  for  a  patent  right  written  or 
printed  upon  its  face.  That  the  claimant  was 
not,  seems  clear  from  the  fact  that  he  did  not,  as 
he  might  have  done,  negotiate  it,  in  which  case 
the  holder  without  notice  could  have  recovered 
upon  it.  (Haskell  v.  Jones,  5  Norris,  173.)  It  is 
admitted,  however,  that  his  ignorance  of  the  law 
cannot  give  validity  to  the  note  in  his  hands ; 
^  but  being  thus  void  in  its  inception,  its  accept- 
'  ance,  even  in  satisfaction,  cannot,  under  the 
authorities  cited,  be  available  as  a  defence  to  a 
claim  upon  the  original  consideration. 

It  sufficiently  appears  from  the  evidence  on 
the  part  of  the  estate,  of  which  the  letters  of  the 
claimant  were  a  necessary  part,  that  the  consid- 
eration to  be  paid  for  the  patent  right  was  the 
sum  for  which  the  note  was  given.  The  claim 
was  established,  therefore,  without  the  aid  of  the 
note,  and  the  amount  should  have  been  allowed, 
less  the  credits  admitted  by  the  claimant. 

Exceptions  sustained  and  account  recommitted 
for  further  proceedings  in  conformity  with  this 
opinion. 

Opinion  by  Penrose,  J. 


®.  S-  district  eoutt. 


Feb.  7,  1881. 

United  States  v.  Central  National  Bank. 

Forged  indorsement — Checks  on  United  States 
Treasury — Negligence  of  government  in  dis- 
covering and  giving  notice  of  forgery, 
Sur  rule  for  judgment  non  obstante  veredicto^ 
on  point  reserved. 

Assumpsit,  by  the  United  States  against  the 
Central  National  Bank  of  Philadelphia,  to  re- 
cover the  amount  of  a  check,  viz. : — 
No.  6640.  Washington,  March  34,  186S. 

Assistant  Treasurer  of  the  United  States  pay  to  the 
order  of  Jos.  Barr  one  hundred  dollars. 
|ioo.  C.  HoLiiES,  Paymaster,  U.  S,  A, 

Endorsed.  Joseph  Bami,  Jas.  Barr,  Jambs  M. 
Sellers. 

On  the  trial,  it  appeared  in  evidence  that  the 
check  was  presented  and  paid  in  due  course  by  the 
Assistant  Treasurer  to  the  defendant,  holder  there- 
of, and  that  the  indorsement  of  the  payee  was 
forged.  The  United  States  did  not  receive  notice 
of  the  forgery  until  some  time  between  May  27, 
1879,  and  July  26, 1879.  No  notice  of  the  forgery 
was  given  to  the  defendant  prior  to  the  issuing  of 
the  writ  in  this  case  on  July  31, 1879.  By  direc- 
tion of  the  Court,  a  verdict  was  rendered  for  the 
plaintiff,  subject  to  the  points  of  law  reserved, 
viz.,  'whether  the  United  States  were  bound  to 
give  notice  to  the  defendant  of  the  forged  in- 
dorsement within  a  reasonable  time  after  the  check 
came  into  their  hands,  and  was  paid  by  them, 
and  whether  their  failure  to  give  such  notice  and 
make  claim  on  the  defendant  amounted  to  such 
negligence  as  would  bar  a  recovery  ** 

Defendant  moved  for  judgment  non  obstante 
veredicto.  McKennan,  Circ.  J.,  was  present  at 
the  argument  of  the  rule.  . 

John  K,  Valentine^  U.  S.  District  Attorney, 
for  plaintiff. 

Edward  Z.  Perkins,  for  defendant. 

Feb.  7,  1881.  The  Court.  Judgment  must 
be  entered  for  the  defendant  on  the  reserved 
points.  The  case  is  ruled  by  the  United  States 
V.  Jay  Cooke  &  Co.,  decided  in  this  Court  in 
1872  (9  Phila.  Reps.  468).  I  do  not  find  any 
case  inconsistent  with  this,  unless  it  be  the 
United  States  v.  The  Second  National  Bank  of 
Jersey  City,  decided  in  the  New  Jersey  District 
in  1872.  That  case  involved  the  point.  The 
question  does  not  appear  to  have  been  pressed, 
however,  by  counsel,  or  considered  by  the  Court. 
No  good  reason  can  be  assigned  for  relieving  the 
government,  when  dealing  with  commercial 
paper,  from  observance  of  the  same  rules  respect- 
ing vigilance,  that  are  enforced  against  indi- 
viduals. That  this  view  is  entertained  by  the 
Supreme  Court  is  plainly  indicated  by  the  case 
of  Cooke  V.  United  States  (i  Otto,  397). 

Rule  for  judgment  for  defendant  non  obstante 
veredicto  made  al^lutjj.     ^^^^ 

Opinion  by  Butler,  J.  o 
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g)wpteine  Courts 


July '81,  9.  May  13,  1881. 

Appeal  of  Franklin  B.  Gowen  et  al. 

Corporations — Philadelphia  and  Reading  Rail- 
road Co, —  Charter  of — Construction  of  pro- 
visions of  Sects,  4,  Si  (ind2i  relative  to  meetings 
of  stockholders — Majority  of  stockholders — 
When  not  necessary  for  election  of  officers. 

By  section  4  of  the  charter  of  the  Philadelphia  and 
Reading  R.  R.  Co.  it  is  provided  that  the  stockholders 
shall  meet  on  the  second  Monday  of  January  in  every 
year,  at  such  places  as  may  be  fixed  upon  by  the  by-laws, 
of  which  notice  shall  be  given  at  least  twenty  days  pre- 
viously by  the  secretary,  and  choose  by  a  majority  of  the 
voters  present  the  officers  for  the  ensuing  year,  who  shall 
continue  in  office  for  one  year  until  others  are  chosen. 

By  section  5  the  manner  of  conducting  the  election  of 
officer^  is  set  forth,  and  it  is  further  provided  that  if  at 
any  time  an  election  shall  not  be  made,  the  corporation 
shall  not  be  dissolved,  but  that  the  old  officers  shall  hold 
over,  and  that  it  shall  be  lawful  to  hold  a  meeting  for  the 
election  of  cifficers  on  any  day  thereafter,  the  president 
and  secretary  giving  at  least  ten  days'  previous  notice 
thereof. 

By  section  21  it  b  provided  that  special  meetings  may 
be  called  by  order  of  the  president  and  managers,  or  by 
order  of  ihe  president  at  the  request  of  the  holders  of  one- 
fuorth  part  of  the  stock,  of  which  meetings  twenty  days* 
notice  must  be  given,  specifying  the  object  thereof,  and 
at  which  meetings  no  business  can  be  transacted  unless  a 
majority  of  the  stockholders  are  present  in  person  or  by 
proxy. 

By  the  by-laws  it  is  provided  that  the  board  of  mana- 
gers shall  have  all  the  power  and  authority  granted  by  law 
to  the  company,  except  in  such  matters  as  may  be  spe- 
cialty excepted  by  the  by-laws. 

By  reason  of  a  defect  in  the  notice  given  by  the  secre- 
tary of  the  annual  or  charter  day-meeting  for  the  year 
1881,  no  meeting  nor  election  of  officers  took  place  on 
that  day.  Subsequently  on  January  29,  188 1,  the  board 
of  managers  by  resolution  called  a  meeting  which  they 
termed  *'  special"  on  March  14,  1881,  to  receive  the  an- 
nual report,  take  such  action  in  reference  to  the  affairs  of 
the  company  as  might  seem  advisable,  and  elect  officers 
^  the  ensuing  jear.  Notice  of  this  meeting  was  duly 
published  at  once,  signed  by  the  secretary.  Upon  the 
day  appointed  the  meeting  was  held,  and  an  election  took 
place  for  officers,  at  which  election  a  majority  of  the  voles 
of  all  the  stockholders  was  not  cast : 

Held  (affirming  the  decree  of  the  Court  below),  that  the 
meeting  of  March  14,  1881,  was  held  under  and  by  vir- 
tue of  the  fifth  and  not  by  virtue  of  the  twenty-first  sec- 
tion of  the  charter;  that,  therefore,  it  was  not  necessary 
that  a  majority  in  interest  of  the  stockholders  should  be 
present  at  such  meeting  in  order  to  validate  its  proceed- 
ings, and  that  those  persons  who  received  a  majority  of 


the  votes  that  were  then  cast  were  duly  and  legally  elected 
officers  of  the  company  for  the  ensuing  year. 

Per  Mercur,  J.  The  manifest  intent  of  the  fifth  sec- 
tion of  the  charter  is  to  provide  a  remedy  in  case  of  a 
failure  to  elect  any  or  all  of  the  officers  at  any  time  or 
from  any  cause,  no  matter  how  it  may  have  happened,  and 
whether  or  not  a  meeting  had  previously  been  held. 

Sharswood,  C.  J.,  Trunkey,  J.,  and  Sterrbtt,  J., 
dissent. 

Appeal  from  a  decree  of  the  Common  Pleas 
No.  2,  of  Philadelphia  County. 

Bill  in  Equity,  filed  by  Robert  McCalmont  et 
al,y  trading  as  McCalmont  Bros.  &  Co.,  against 
the  Philadelphia  and  Reading  Railroad  Co.,  and 
Franklin  B.  Gowen  et  al.j  setting  forth,  inter 
aliay  as  follows :  That  the  complainants  were 
stockholders  in  the  said  railroad  company  de- 
fendant. That  owing  to  a  failure  on  the  p^  of 
the  officers  of  the  company  defendant  to  give 
proper  notice  of  the  annual  meeting  required  by 
the  charter  to  be  held  upon  the  second  Monday 
of  January,  1 881,  no  election  for  officers  of  the 
said  company  was  held  upon  that  day,  by  reason 
whereof  the  defendant  Gowen,  the  then  presi- 
dent, and  the  other  defendants,  the  then  officers 
of  the  said  comj)any,  held  over  and  continued 
to  exercise  the  functions  of  their  several  offices. 
That  at  a  meeting  of  the  board  of  managers, 
held  January  29,  1881,  the  board  passed  a  reso- 
lution that  a  meeting  of  stockholders  should  be 
held  on  Monday,  N^ch  14,  1 881,  at  12  M., 
and  thereby  directed  the  secretary  to  advertise 
the  meeting  in  the  following  form : — 

"  Philadelphia  and  Reading  Railroad  Company, 
"  General  Office,  227  South  Fourth  Street, 

<*  Philadelphia,  January  29,  1881. 
"  The  Board  of  Managers  of  the  Philadelphia  and  Read- 
ing Railroad  Company  has  convened  a  special  meeting 
of  the  stockholders,  to  he  held  on  Monday,  the  four- 
teenth day  of  March,  188 1,  at  twelve  o'clock  M.,  in  the 
Assembly  Buildings,  at  the  southwest  comer  of  Tenth 
and  Chestnut  Streets,  in  the  city  of  Philadelphia,  to  hear 
the  annual  report  of  the  President  and  Managers,  to  take 
such  action  in  reference  to  the  affisurs  of  the  company  as 
may  seem  advisable,  and  to  elect  a  President,  six  Mana- 
gers, a  Treasurer,  and  a  Secretary.  With  a  view  lo  avoid- 
ing all  doubt,  it  is  advisable  that  proxies  shsdl  be  dated 
within  three  months  of  the  date  of  meeting. 

"  By  order  of  the  Board  of  Managers. 
«*  D.  J.  Brown, 

**  Secretary^ 

That  the  complainants  had  reason  to  believe 
that  an  attempt  would  be  made  to  prevent  the 
holding  of  an  election  for  officers  of  the  com- 
pany at  the  meeting  on  March  14,  1881,  unless 
a  majority  in  value  of  all  the  stockholders  of  the 
company  should  attend  in  person  or  by  proxy. 
That  the  defendant  Gowen  held  proxies  for  a 
large  number  of  shares,  many  of  which  were  not ' 
properly  registered  to  entitle  them  to  be  voted 
upon,  and  that  it  was  very  important  for  the  inter- 
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est  of  all  persons  concerned  in  the  future  welfare 
of  the  company  that  all  the  proceedings  of  the 
^id  meeting  should  be  conducted  in  a  legal  and 
orderly  manner. 

The  complainants  therefore  prayed,  infer  alia, 
that  the  persons  who  should  act  as  judges  at  the 
said  election  on  March  14,  1881,  should  be  di- 
rected to  report  to  the  Court  the  list  of  voters 
and  the  votes  offered  at  said  election,  giving  in 
each  case  the  reasons  of  the  judges  for  receiving 
or  rejecting  any  vote  which  should  be  objected 
to  at  said  election,  and  that  they  should  file  with 
their  report  the  ballots  polled — together  with  the 
proxies,  whenever  such  votes  should  be  by  proxy 
-^and  all  protests  and  other  papers  that  might  be 
filed  with  them,  for  the  examination,  approval, 
or  order  of  the  Court  in  relation  thereto.  The 
bill  also  prayed  for  a  special  injunction  to  restrain 
the  said  Gowen  from  voting  upon  the  proxies  of 
said  stockholders  holding  shares  not  properly 
registered,  and  for  other  relief. 

Upon  hearing  of  the  motion  for  an  injunction, 
it  was  agreed  by  all  the  parties  that  George  M. 
Ddlas,  Esq.,  should  be  appointed  master  to  pre- 
side at  and  supervise  the  proceedings  at  said 
meeting,  and  that  William  L.  Mactier  and  John 
Walker,  Jr.,  should  act  as  judges  at  said  election. 
The  Court  thereupon  entered  a  decree,  appoint- 
ing Geo.  M.  Dallas,  Esq.,  master,  and  Messrs. 
Mactier  and  Walker  judges,  and  directing  them 
to  report  to  the  Court  the  proceedings  of  the 
meetmg,  and  the  separate  counts  of  the  votes,  as 
therein  particularly  directed,  and  other  matters 
pertaining  thereto. 

The  master  filed  his  report  March  21,  1881, 
whereby  it  appeared  that  the  whole  number  of 
stockholders  appearing  upon  the  registry  books 
of  the  company  on  the  day  of  the  meeting  repre- 
sented 687,643  shares;  that  stockholders  were 
present  at  the  meeting  in  person  or  by  proxy, 
duly  registered  on  the  day  of  meeting,  represent- 
ing 292,053  shares;  that  the  stockholders  who 
had  been  registered  for  three  calendar  months 
preceding  the  day  of  meeting  represented  273,- 
106  shares ;  that  the  judges  received  and  counted 
as  votes  of  stockholders  duly  registered  as  such 
at  the  time  of  the  election,  votes  upon  211,077 
shares ;  and  that  the  separate  count  of  the  votes 
of  such  stockholders  as  had  been  registered  for 
three  calendar  months  previous  to  the  time  of 
the  election  resulted  in  a  total  of  such  votes  upon 
208,287  shares;  of  which  last-mentioned  votes 
Frank  S.  Bond,  for  President,  received  208,225, 
and  F.  B.  Gowen,  for  President,  received  62  ; 
that  George  F.  Tyler  and  others,  for  Managers, 
roceived  208,225  ;  that  Edward  L.  Kinsley,  for 
,  Secretary,  received  208,225  ;  and  that  Samuel 
Bradford,  for  Treasurer,  received  208,237. 

The  master  further  reported  that  a  letter  was 
read  at   the  meeting  from  Mr.  Gowen  dated 


March  14,  1881,  stating  that  he  held  proxies 
representing  372,853  shares,  constituting  a  dear 
majority  of  all  the  bona  fide  holders  of  stock,  a 
number  of  which  had  not  been  registered  for 
three  months,  and  that  as  no  decision  had  been 
announced  by  the  Court  upon  the  question  of 
the  effect  of  non  registry  for  three  months,  he 
abstained  from  attending  the  meeting. 

The  defendants,  Franklin  B.  Gowen  etai.y  filed 
their  answer  March  24,  1881,  setting  forth,  inter 
alia,  that  the  annual  meeting  of  stockholders  re- 
quired by  the  charter  to  be  held  upon  the  second 
Monday  in  January  had  not  been  held,  through 
an  inadvertence  of  the  secretary /r<?  tern,  in  adver- 
tising the  meeting  to  be  held  at  an  unauthorized 
place;  that  the  meeting  of  March  14,  1881,  had 
been  called  by  the  Board  of  Managers  and  adver- 
tised as  a  <' special  meeting,"  under  section  21  of 
the  charter;  that  they  were  advised  that  a  majority 
in  value  of  all  the  stockholders  constituted  a 
quorum  necessary  for  the  transaction  of  any 
business  at  that  meeting,  and  that  such  quorum 
was  not  present.  That  the  defendant  Gowen 
held  proxies  representing  a  majority  in  value  of 
all  the  stockholders,  authorizing  him  to  vote  at 
said  meeting ;  that  as  many  of  said  shares  had 
not  been  registered  within  three  months  of  the 
meeting,  said  Gowen  feared  that  if  it  should  be 
decided  that  they  were  not  entitled  to  be  voted 
upon,  a  minority  might  be  enabled  (if  a  quorum 
were  present)  to  elect  a  ticket  opposed  to  the 
wishes  and  policy  of  a  majority,  and  that  he  there- 
fore absented  himself,  and  was  informed  that 
others  had  done  likewise,  in  order  to  prevent  the 
obtaining  a  quorum  at  said  meeting,  and  thereby 
prevent  the  possibility  of  an  election,  thus  en- 
abling the  old  officers  to  hold  over,  thereby  giv- 
ing effect  to  the  real  wishes  of  a  large  majority 
of  the  stockholders. 

The  material  clauses  of  the  charter  upon  the 
construction  of  which  the  questions  involved  in 
this  case  depended  were  the  following  : — 

'<  Section  4.  That  the  stockholders  shall  meet  on  the 
second  Monday  of  January,  in  every  year,  at  such  places 
as  may  he  fixed  upon  by  the  by-laws,  of  which  notice  shall 
be  given  at  least  twenty  days  previously  by  the  secretary 
in  the  newspapers  before  mentioned,  and  choose  by  a 
majority  of  the  voters  present  the  officers  for  the  ensuing 
year,  as  mentioned  in  the  third  section  of  this  A.ct,  who 
shall  contiuue  in  office  for  one  year  until  others  are 
chosen,  and  at  such  other  time  as  they  may  be  summoned 
by  the  managers  in  such  manner  and  form  as  shall  be 
prescribed  by  the  by-laws,  at  which  annual  or  special 
meeting  they  shall  have  full  power  and  authority  to  make, 
alter,  or  repeal  by  a  majority  of  the  votes  in  the  manner 
aforesaid,  all  such  by-laws,  rules,  orders,  and  regulations 
as  aforesaid,  and  to  do  and  perform  every  other  corporate 
act." 

**  Section  5.  That  the  election  of  officers  provided  for 
in  the  third  section  of  this  Act  shall  be  conducted  in  the 
following  manner :  That  is  to  say,  the  managers  for  the 
time  being  shall  appoint  two  of  the  stockholders,  not  lie- 
ing  managers,  to  be  judges  of  the  said  election,  and  to 
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conduct  the  same,  after  having  taken  and  subscribed  an 
oath  or  affirmation  before  an  alderman  or  justice  of  the 
peace,  well  and  truly  and  according  to  law,  to  conduct 
such  election  to  the  best  of  their  knowledge  and  abili- 
ties; and  the  said  judges  shall  decide  upon  the  qualifica- 
tions of  Toters,  and  when  the  election  is  closed,  shall 
count  the  votes  and  declare  who  has  been  elected,  and  if 
it  shall  at  any  time  happen  that  an  election  of  president, 
managers,  treasurer,  and  secretary,  or  other  officers  shall 
not  be  made,  the  corporation  shall  not  for  that  cause  be 
dissolved,  but  it  shall  be  lawful  to  hold  and  make  such 
election  of  president,  managers,  secretary,  or  other  offi- 
cers, on  any  day  thereafter,  by  giving  at  least  ten  days' 
notice  by  the  president  or  secretary,  in  the  newspapers 
before  mentioned,  of  the  time  and  place  of  holding  the 
said  election.  And  the  president,  managers,  treasurer, 
secretary,  and  other  officers  of  the  preceding  year  shall, 
in  that  case*  continue  to  act  and  be  invested  with  all  the 
powers  belonging  to  their  respective  situations,  until  an 
election  shall  take  place." 

"  Section  21.  And  be  it  fiirther  enacted  by  the  autho- 
rity aforesaid,  That  at  each  annual  meeting  of  the  stock- 
holders, the  president  and  managers  of  the  preceding  year 
shall  exhibit  to  them  a  complete  statement  of  the  affairs 
and  proceedings  of  the  company  for  such  year,  and  that 
special  meetings  of  the  stockholders  may  be  called  by 
cinder  of  the  president  and  managers,  or  by  the  president 
at  the  request  of  the  stockholders  holding  one-fourth  the 
amount  of  the  capital  stock,  on  like  notice  as  that  required 
for  annual  meetings,  specifying,  however,  the  object  of 
the  meeting;  but  no  business  shall  be  transacted  at  such 
meetings  except  that  for  which  it  shall  have  been  called, 
DOT  unless  a  majority  in  value  of  the  stockholders  shall 
attend  in  person  or  by  proxy." 

The  only  pertinent  sections  of  the  by-laws  are 
as  follows : — 

"Section  i.  First,  the  meetings  of  the  company  shall 
be  heki  at  the  company's  office,  in  Philadelphia,  unless 
specially  convened  elsewhere  by  the  board  of  managers." 

Section  5.  The  board  of  managers  shall  have  all  the 
powers  and  authority  granted  by  law  to  the  company,  ex- 
cept in  sadi  matters  as  may  be  specially  excepted  by  the 
by-lavs,  and  they  shall  have  power  to  devise  and  to  carry 
into  execntioi  any  agreements  and  contracts  which  they 
may  consider  calculated  to  promote  the  interests  of  the 
company." 

After  argument  on  bill,  answer,  and  Master's 
report,  the  Court  (Hare,  P.  J.),  on  April  9, 1881 
delivered  the  following  opinion : — 

The  single  question  in  this  case  is,  did  the 
election  for  president  and  managers  of  the  Read- 
ing Railroad  Company,  which  occurred  on  the 
i4tb  of  March,  take  place  under  the  fourth  and 
fifth  sections  of  the  charter,  or  was  it  held  under 
the  twenty-first  section  ?  It  is  conceded  that  the 
qualifications  for  the  exercise  of  the  right  of  suf- 
frage were  the  same  in  either  aspect,  to  wit : 
That  the  voters  should  have  been  registered  as 
stockholders  for  at  least  three  months,  that  their 
votes  should  be  cast  in  person  or  by  a  **  proxy*' 
given  within  three  months  of  the  day  of  the 
election ;  and  finally,  that  the  choice  should  be 
made  by  a  majority  of  the  voters  present  in  per- 
son or  by  "proxy.** 

The  difference  is  that  while  agreeably  to  the 
twenty-first  section^  *  *  No  business  shall  be  trans- 


acted .  .  .  unless  a  majority  in  value  of  the 
stockholders  shall  attend  in  person  or  by  proxy,*' 
no  such  condition  appears  in  the  fourth  and  fifth 
sections,  which,  on  the  contrary,  treat  the  elec- 
tion of  the  officers  who  are  to  represent  the  cor- 
poration, and  through  whom  alone  it  can  exer- 
cise its  powers,  as  a  duty  which  the  stockholders 
owe  to  themselves  and  to  the  community,  and 
which  may  consequently  be  performed  by  those 
who  are  present,  whether  they  are  or  are  not  a 
majority  of  the  whole  number  of  persons  inter- 
ested. Such  at  least  is  the  obvious  meaning,  if 
the  fifth  section  of  the  charter  is  to  be  regarded 
as  intended  to  supplement  the  fourth  section, 
and  provide  for  a  failure  to  fulfill  the  obligation 
which  tliat  prescribes.  It  is,  however,  contended 
by  the  counsel  of  the  present  board  of  managers, 
that  the  fifth  section  should  be  read,  not  in  the 
order  in  which  it  appears  in  the  instrument,  but 
in  connection  with  the  twenty-first  section,  and 
that  they  must  be  regarded  as  parts  of  one  whole 
— the  former  indicating  the  end  in  view,  and  the 
latter  supplying  the  machinery  by  which  it  is  to 
be  accomplished. 

The  question  thus  presented  was  twice  argued 
by  counsel  of  known  ability,  who  ransacked 
every  comer  of  the  instrument  in  the  hope  of 
finding  something  that  would  support  their  re- 
spective views,  but  the  result  was  simply  to 
prove  that  the  meaning  of  the  Legislature  must, 
as  it  regards  the  point  actually  in  dispute,  be 
sought,  in  the  language  of  the  sections  to  which 
I  have  already  referred,  and  that  they  are  the 
only  ones  which  prescribe  the  manner  in  which 
the  meetings  of  the  Reading  Railroad  are  to  be 
conducted,  and  what  are  the  requisites  of  a  legal 
choice. 

Turning,  therefore,  to  the  fourth  section  as 
prior  in  place,  and  in  the  natural  sequence  of 
events,  we  find  that  it  speaks  with  no  ambiguous 
voice.  **The  stockholders,**  so  run  the  words, 
**  shall  meet  on  the  second  Monday  of  January 
in  every  year,  at  such  places  as  may  be  fixed 
upon  by  the  by-laws,  of  which  notice  shall  be 
given  at  least  twenty  days  previous  by  the 
secretary  in  the  newspapers  before  mentioned 
and  choose  by  the  majority  of  votes  present, 
officers  for  the  ensuing  year,  as  mentioned  in 
the  third  section  of  this  Act,  who  shall  continue 
in  office  for  one  year,  and  until  others  are 
chosen ;  and  at  such  other  time  as  they  may  be 
summoned  by  the  managers,  in  such  manner 
and  form  as  shall  be  prescribed  by  the  by-laws, 
at  which  annual  or  special  meeting  they  shall 
have  full  power  and  authority  to  make,  alter,  or 
repeal,  by  a  majority  of  the  votes,  in  the  man- 
ner aforesaid,  all  such  by-laws,  rules,  orders, 
and  regulations  as  aforesaid,  and  to  do  and' 
perform  every  other  corporate  act.*'  The  quali- 
fications for  the  exercise  of  the  right  of  sufirage 
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are  then  prescribed  and  the  conditions  on  which 
votes  may  be  cast  by  proxy.  It  may  be  added 
that  the  stockholders  never  made  a  by-law 
authorizing  the  managers  to  call  the  "special" 
meetings  contemplated  in  this  section,  but  that 
the  first  by-law  provides  that  "the  meetings  of 
the  company  shall  be  held  at  the  company's 
office  in  Philadelphia,  unless  specially  convened 
elsewhere  by  the  board  of  managers." 

The  language  above  cited  is  too  clear  for 
doubt.  It  is  made  imperative  on  the  stock- 
holders to  meet  on  the  second  Monday  of  Janu- 
ary in  every  year,  and  choose  a  president  and 
board  of  managers,  and  the  means  are  pre- 
scribed for  carrying  this  command  into  effect. 
The  charter  does  not  contemplate  a  call  by  the 
managers,  or  indeed  by  any  one,  but  that  the 
stockholders  will  attend  at  the  appointed  time, 
and  at  a  place  to  be  designated  by  the  by-laws, 
"  of  which  notice  is  to  be  given  by  the  Secre- 
tary." The  line  of  duty  was  thus  so  clearly 
drawn  that  all  might  follow,  and  that  the  law 
might  afford  redress  in  the  event  of  neglect. 

If  we  now  examine  the  fifth  section,  it  will 
be  found  in  harmony,  both  as  regards  thought 
and  expression,  with  the  fourth.  Experience 
had  abundantly  shown,  and  it  would  be  obvious 
to  every  reflecting  mind,  that  however  care- 
fully the  charter  was  drawn,  there  might  still 
be  a  failure  to  elect.  The  stockholders  might 
not  be  duly  notified,  or  might  be  prevented 
from  assembling  by  some  accidental  cause,  or 
the  meeting  might  break  up  without  accomplish- 
ing its  object.  Unless  some  provision  was  made 
for  such  a  result  the  consequences  would  be 
serious  and  might  involve  a  loss  of  the  franchise. 
The  common  law  regarded  a  corporation  as  an 
artificial  body,  which  would,  like  the  natural 
body,  become  extinct  on  the  failure  of  the 
organs  requisite  for  the  performance  of  its  func- 
tions, or  at  the  least,  be  subject  to  dissolution 
at  the  instance  of  the  Attorney-General. 

The  fifth  section  accordingly  provides,  in  con- 
formity with  the  precedents  in  England  and  the 
United  States,  that  if  it  shall  happen  that  an 
election  of  president,  managers,  treasurer,  sec- 
retary, or  other  officer  shall  not  be  made,  the 
corporation  shall  not  for  that  cause  be  dissolved, 
but  it  shall  be  lawful  to  hold  and  make  such 
election  of  president,  managers,  secretary, 
treasurer  or  other  officer,  on  any  day  thereafter, 
by  giving  at  least  ten  days'  notice,  signed  by  the 
president  or  secretary,  in  the  newspapers  before 
mentioned,  of  the  time  and  place  of  holding 
such  election;  and  the  president,  managers, 
treasurer,  secfetary  and  other  officers  of  the 
preceding  year  shall  in  that  case  continue  to  act, 
and  be  invested  with  all  the  powers  belonging  to 
their  respective  situations  until  an  election  ^all 
take  place. 


The  language  is  so  closely  analogous  to  that  of 
the  fourth  section  as  to  show  not  only  that  the 
object  is  the  same  in  both,  but  that  it  is  to  be 
effected  by  like  means.  The  meeting  is  to  take 
place  not  in  obedience  to  a  call,  but  for  the  dis- 
charge of  a  duty  which  is  not  less  imperative 
because  it  has  been  deferred,  and  notice  is  to  be 
given  in  order  to  afford  an  opportunity  for  the 
simultaneous  action  which  would  be  impracticable 
if  the  stockholders  were  not  informed  of  the 
time  and  place  at  which  they  were  expected  to 
attend. 

There  is  a  command,  but  it  is  the  command 
of  the  law,  and  the  president  and  secretary  are 
simply  the  instruments  through  which  it  is  an- 
nounced. True,  they  have  a  discretion  as  to 
when  and  where,  because  the  Legislature  could 
not  foresee  tlie  various  contingencies  that  might 
arise,  but  it  is  a  discretion  confined  within  nar- 
row bounds,  and  that  may,  as  the  recent  opinion 
of  Judge  Aluson  indicates,  be  controlled  by  the 
Courts  if  it  is  misused.  If  they  acted  with  fidelity 
and  promptitude,  the  meeting  would  presumably 
take  place  within  a  few  days  or  weeks,  and  a 
president  and  board  of  managers  would  be 
chosen  in  due  course.  If,  r.n  the  other  hand, 
the  notice  was  not  given  within  a  reasonable 
time ;  if  the  day  which  was  named  were  too  re- 
mote, or  the  place  inaccessible ;  or  if  the  presi- 
dent and  secretary  disagreed  and  designated  dif- 
ferent times  and  places,  there  would  be  a  mani- 
fest disregard  of  official  duty,  which  might, 
agreeably  to  the  decision  above  referred  to,  be 
corrected  by  a  bill  in  equity  or  mandamus. 

The  remaining  section  to  be  considered  is  the 
twenty-first.  Omitting  the  first  clause,  whidi 
has  no  bearing  on  the  case  in  hand,  this  reads  as 
follows :  "  Special  meetings  of  the  Stockholders 
may  be  called  by  order  of  the  president  and 
managers,  or  by  the  president,  at  the  request  of 
the  stockholders  holding  one-fourth  the  amount 
of  the  capital  stock,  on  like  notice  as  that  re- 
quired for  annual  meetings,  specifying,  more- 
over, the  object  of  the  meeting,  but  no  business 
shall  be  transacted  at  such  meetings  except  that 
for  which  it  shall  have  been  called,  nor  unless  a 
majority  in  value  of  the  stockholders  shall  attend 
in  person  or  by  proxy." 

The  motive  for  the  introduction  of  this  sec- 
tion is  easily  discernible.  Provision  had  been 
made  in  the  fourth  and  fifth  sections  for  the 
election  of  a  president  and  board  of  managers, 
whose  powers  would  be  adequate  for  all  ordi- 
nary purposes.  Questions  might,  nevertheless, 
conceivably  arise  requiring  an  authority  from 
the  stockholders,  and  the  board  was  accord- 
ingly authorized  to  call  special  meetings  for  such 
emergencies ;  but  it  was  at  the  same  time  pro- 
vided, in  order  to  guard  against  surprise  and 
secure  a  full  attendauce,  that  a  majority  of  the 
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Stockholders  should  be  requisite  to  constitute  a 
qaonun  for  the  transaction  of  business. 

The  object  of  the  twenty-first  section  and  the 
rules  which  it  prescribes  are,  therefore,  obviously 
different  from  those  of  the  fourth  and  fifth  sec- 
tions. Agreeably  to  the  one,  all  the  registered 
stockholders  are  entided  to  vote ;  agreeably  to 
the  other,  only  those  stockholders  who  have  been 
registered  for  three  months.  A  quorum  is  essen- 
tial under  the  twenty-first  section,  but  there  is 
no  such  provision  in  the  fourth  and  fifth  sections. 
A  meeting  may  be  convened  under  the  last- 
named  section  on  ten  days*  notice,  but  at  least 
twenty  days  must  elapse  before  the  stockholders 
can  assemble  under  the  twenty-first  section. 

It  is,  notwithstanding,  contended  by  the  re- 
spondents' counsel,  that  the  twenty-first  section 
governs  the  fifth  section,  and  precludes  the  right 
to  elect,  unless  a  majority  in  value  of  the  stock- 
holders are  present  in  person  or  by  proxy ;  or, 
in  other  words,  their  contention  is,  that,  although 
the  right  to  elect  is  in  the  stockholders  who  have 
been  registered  for  three  months,  and  a  majority 
of  such  persons  attend  and  desire  to  exercise  it, 
other  persons  who  are  not  so  qualified  may  pre- 
vent an  election  by  absenting  themselves.  Such 
a  power  may  well  exist,  as  regards  the  meeting 
called  for  the  transaction  of  business  under  sec 
tion  21,  but  is  altogether  at  variance  with  the  pur- 
pose disclosed  in  the  preceding  sections.  It  is 
conceded  that  a  single  stockholder  may  elect  at 
the  annual  meeting,  although  the  rest  remain 
away ;  and  there  is  no  sufficient  reason  for  sup- 
posing that  the  Legislature  meant  that  there 
should  be  a  different  rule  for  meetings  held 
QDder  die  fifth  section,  which,  as  I  have  en- 
deavored to  show,  are  supplementary,  and  de- 
signed to  fill  a  void  arising  from  a  failure  of  the 
annual  election. 

We  are,  therefore,  of  opinion  that  the  persons 
returned  by  the  master  as  having  received  a 
majority  of  the  votes  cast  on  the  14th  of  March 
by  stockholders  whose  names  had  appeared  on 
the  books  for  at  least  three  months,  are  the  duly 
elected  president  and  managers  of  the  Reading 
Railroad  Company. 

The  following  decree  was  subsequently  en- 
tered:— 

And  now,  to  wit,  April  13th,  A.  D.  1881,  this 
cause  coming  on,  and  the  parties  appearing  and 
being  heard,  and  it  appearing  from  the  report  of 
George  M.  Dallas,  Esq.,  the  master  heretofore 
appointed  in  the  case  to  conduct  the  election  for 
president,  managers,  treasurer,  and  secretary  of 
the  Philadelphia  and  Reading  Railroad  Com- 
pany, held  at  the  Assembly  Buildings,  in  the 
city  of  Philadelphia,  on  the  fourteenth  day  of 
March,  A.  D.  1881,  and  of  William  L.  Mactier 
and  John  Walker,  Jr.,  judges  of  said  election, 
that  the  said  election  was  duly  and  lawfully  held, 


and  that  Frank  S.  Bond  received  for  the  office 
of  president  a  majority  of  all  the  legal  votes  cast 
at  the  said  election,  and  that  George  F.  Tyler  eta/. 
respectively,  received  for  the  office  of  managers 
a  majority  of  all  the  legal  votes  cast  at  the  said 
election,  and  that  Samuel  Bradford  received  for 
the  office  of  treasurer  a  majority  of  all  the  legal 
votes  cast  at  the  said  election,  and  that  Edgar 
L.  Kinsley  received  for  the  office  of  secretary 
a  majority  of  all  the  legal  votes  cast  at  the  said 
election  ;  it  is  adjudged  and  decreed  that  at  the 
said  election  Frank  S.  Bond  was  duly  elected 
president  of  the  Philadelphia  and  Reading  Rail- 
road Comp)any ;  that  George  F.  Tyler  ef  aL 
were  duly  elected  managers  of  the  Philadelphia 
and  Reading  Railroad  Company;  that  Samuel 
Bradford  was  duly  elected  treasurer  of  the  Phila- 
delphia and  Reading  Railroad  Company;  and 
that  Edgar  L.  Kinsley  was  duly  elected  secretary 
of  the  Philadelphia  and  Reading  Railroad  Com- 
pany. And  it  is  further  ordered  that  the  clerk 
of  this  Court  furnish  an  authenticated  copy  of 
this  decree  to  George  M.  Dallas,  Esq. ,  master ; 
and  thereupon  the  said  George  M.  Dallas,  Esq., 
as  presiding  officer  at  said  election,  certify  to 
Frank  S.  Bond  his  election  as  president  of  the 
Philadelphia  and  Reading  Railroad  Company; 
to  George  F.  Tyler  et  aL  their  election  as 
managers  of  the  Philadelphia  and  Reading  Rail- 
road Company ;  to  Samuel  Bradford  his  election 
as  treasurer  of  the  Philadelphia  and  Reading 
Railroad  Company;  and  to  Edgar  L.  Kinsley 
his  election  as  secretary  of  the  Philadelphia  and 
Reading  Railroad  Company. 

The  respondents,  Franklin  B.  Go  wen  et  al,, 
thereupon  took  this  appeal,  assigning  for  error 
the  above  decree. 

John  G,  Johnson  and  James  E.  Gowen,  for 
the  complainants. 

The  vital  question  for  decision  is — whether  or 
not  it  was  essential  that  a  majority  in  value  of  all 
the  stock  should  be  represented  at  the  meeting 
of  March  14,  1881,  to  make  a  valid  election  of 
officers,  or  whether  a  majority  in  interest  of  the 
stockholders  actually  present  or  duly  represented 
(being  less  than  a  quorum)  wassufi£cient. 

This  question  depends  upon  whether  the 
meeting  was  a  special  meeting  held  in  pursuance 
of  section  twenty-one  of  the  charter,  or  whether 
it  was  a  meeting  lawfully  held  under  the  provi- 
sions of  the  second  clause  of  section  5  of  the 
charter.  We  contend  that  a  meeting  of  the 
character  authorized  by  section  5  to  be  held 
upon  "at  least  ten  days*  notice,  signed  by  the 
president  or  secretary,'*  can  only  be  held  after 
the  stockholders  have  regularly  met  at  an  annual 
meeting  upon  the  charter-day  and  have  failed, 
from  any  cause,  to  elect  one,  or  more,  or  all  of 
the  officers,  in  which  case  the  stockholders  may,, 
under  section  5,  decide  upon  holding  such  sub- 
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sequent  **  special-generar*  meeting  for  the  par- 
pose  of  electing  such  officers.  The  board  of 
managers  have  no  right  to  call  soch  a  meeting. 
It  cannot  be  supposed  that  the  Legislature  con- 
templated a  failure  to  hold  the  annual  meeting 
on  the  charter-day,  and  then  authorized  the  offi- 
cers to  call  a  subsequent  meeting  of  the  charac- 
ter of  an  annual  meeting,  at  their  convenience, 
upon  a  subsequent  day,  on  only  ten  days'  notice, 
at  which  a  majority  of  those  present  could  elect. 
Section  21,  however,  provides  that  special 
meetings  of  the  stockholders  may  be  called  by 
order  of  the  president  and  managers  upon  like 
notice  as  that  required  for  annual  meetings 
(twenty  days)  for  the  transaction  of  special  busi- 
ness, to  be  specified  in  the  notice,  at  which  a 
majority  in  value  of  the  stockholders,  attending  in 
person  or  by  proxy,  shall  be  necessary  to  consti- 
tute a  quorum.  The  hoard  of  managers^  by 
resolution  passed  at  their  meeting  on  January 
29,  1 88 1,  appointed  a  special  meeting  for  the 
election  of  officers  to  be  held  on  March  14,  1881, 
and  in  the  notice  which  ihey  directed  the  secre- 
tary to  advertise,  it  is  expressly  called  a  ^^  special 
meeting,  convened  by  the  board  of  managers." 
This  was  intended  to  be,  and  was  a  special 
meeting,  on  twenty  days*  notice,  in  pursuance 
of  section  21  of  the  charter,  at  which  a  majority 
of  all  the  stock  was  necessary  for  a  quorum. 

The  Court  below  erred,  we  submit,  in  assum- 
ing (i)  that  the  meeting  provided  for  in  section 
5  could  legally  be  held  whenever  there  had 
been  a  failure  to  elect  officers  on  the  charter  day, 
whether  an  annual  meeting  had  been  held  on 
that  day  or  not.  (2)  In  assuming  that  the  meet- 
ing of  March  14,  was  called  and  held  in  pursu- 
ance of  section  5.  (3)  In  deciding  that  a  quo- 
rum of  a  majority  in  value  of  all  the  stock  was 
not  essential  for  the  transaction  of  business  at 
that  meeting,  and  that  the  ticket  represented  by 
the  complainants  was  lawfully  elected  by  a  ma- 
jority of  those  present,  being  less  than  a  quorum. 
To  sustain  this  view  the  Court  was  driven  to  find, 
what  was  not  even  averred  in  the  bill,  that  the 
meeting  was  called  by  the  secretary^  in  the  dis- 
charge of  an  "  imperative  duty**  commanded  by 
the  charter,  the  time  being  fixed  in  the  exercise 
of  his  discretion ;  whereas,  in  fact,  the  meet- 
ing was  convened  and  the  time  and  place  fixed 
by  a  resolution  of  the  board  of  managers  who 
directed  the  secretary  to  advertise  twenty  days* 
notice.  The  charter  commands  that  the  annual 
meeting  shall  be  held  on  a  stated  day,  but  that 
//  shail  be  lawful  (thus  leaving  it  optional  with 
the  stockholders)  to  hold  a  subsequent  or  ad- 
journed meeting,  on  ten  days*  notice,  to  be  sign- 
ed by  the  president  or  secretary. 

No  such  meeting  was  ever  odled.  The  secre- 
tary's name  was  appended  to  the  published  no- 
tice in  pursuance  of  the  direction  of  the  board, 


and  simply  in  attestation  of  the  fact  that  the 
meeting  was  called  '*by  order  of  the  board  of 
managers."  He  exercised  no  discretion.  Even 
if  he  had  the  power,  in  his  discretion,  to  call  a 
meeting,  under  section  5  (which  we  do  not  ad- 
mit), he  did  not  do  so^  and  the  Court  cannot  re- 
trospectively impute  to  liim  an  exercise  of  dis- 
cretion, in  order  to  sustain  the  validity  of  the 
meeting  of  March  14,  as  one  of  the  peculiar 
character  provided  for  by  section  5,  when  it  was, 
in  fact  and  in  law,  a  meeting  of  an  entirely  dis- 
tinct character,  provided  for  by  section  21  of  the 
charter. 

There  may  be  grave  doubt  as  to  the  jurisdic- 
tion of  a  court  of  equity  to  supervise  and  decide 
upon  the  validity  of  a  corporate  election,  under 
the  circumstances  of  this  case,  but  while  we  do 
not  admit  that  it  exists,  we  do  not  deny  the  juris- 
diction, and  we  are  willing  to  submit  ourselves 
to  the  decision  of  the  Court. 

John  C,  Bullitt  and  Ashbel  Green  (with  whom 
was  Richard  C,  Dale')^  for  the  appellees. 

Jurisdiction  in  equity  is  given  to  the  Common 
Pleas  by  the  Act  of  June  16,  1836,  so  far  as  re- 
lates to  **  the  supervision  and  control  of  all  cor- 
porations other  than  those  of  a  municipal  charac- 
ter," which  covers  this  case. 

It  is  now  settled  law  in  Pennsylvania  that  a 
corporation  does  not  die  because  of  a  failure  10 
elect  officers  on  the  charter  election  day.  The 
right  of  election  is  inherent  in  the  stockholders^ 
and  the  only  question  is,  in  case  of  failure  to 
elect  on  the  annual  day.  How  shall  the  election 
be  made  so  that  all  stockholders,  present  or  ab- 
sent, shall  be  bound? 

The  charter  here  provides  for  five  kinds  ot 
meetings:  (i)  The  original  meeting  of  sub- 
scribers for  organization.  (2  and  3)  Section  4 
provides  for  two  kinds  of  meetings,  (a)  The  reg- 
ular annual  meeting,  to  be  held  on  the  second 
Monday  of  January  in  each  year,  {b)  Special 
meetings  to  be  held  at  such  times  as  may  be  pre- 
scribed by  the  by-laws.  As  the  by-laws  are 
silent  upon  this  subject,  no  such  meetings  have 
ever  been  held,  and  this  charter  provision  is 
inoperative.  Section  4  also  prescribes  that  at 
such  annual  and  special  meetings  a  majority  of 
the  votes  **  shall  be  sufficient  to  do  any  corporate 
act** ;  it  also  provides  for  the  qualification  of  reg- 
istration three  months  prior  to  the  election,  and 
as  to  the  mode  of  voting.  (4)  Section  5  pro- 
vides for  a  fourth  kind  of  meeting,  which  can 
only  be  held  for  the  election  of  officers  in  case  it 
should  **  at  any  time  happen"  that  an  election  of 
any  officer,  or  officers,  should  fail  to  be  made  on 
the  charter  day.  Such  meeting  may  be  held  on 
any  day  thereafter,  by  giving  at  least  ten  days*  no- 
tice, signed  by  the  president  or  secretary.  It  is 
not  disputed  that  at  such  meeting  a  majority  of 
the  votes  present  is  sufficient  to  elect,  as  in  the 
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case  of  the  annual  meeting.  (5)  Section  21 
authorizes  special  meetings  to  be  called  by  order 
of  the  president  and  managers,  on  like  notice  as 
that  required  for  anntial  meetings,  for  the  trans- 
action of  special  business  specified  in  the  notice. 
At  these  meetings  a  majority  in  value  of  all  the 
stockholders  must  attend  or  be  represented  by 
proxy. 

Our  position  is,  that  section  21  of  the  charter 
has  no  application  to  the  meeting  held  on  March 
14,  1 88 1,  but  that  it  was  a  meeting  lawfully 
cadled,  and  held  under  the  provision  contained 
in  section  5  of  the  charter.  The  language  of 
that  section  and  its  object  are  plain.  If  there 
was  any  fiulure  to  elect  officers  upon  the  charter 
day,  whether  caused  by  negligence  of  the  officers 
or  by  any  other  cause,  the  stockholders  were 
given  a  prompt  and  easy  way  of  holding  another 
meeting  to  elect  new  officers. 

[Sharswood,  C.  J.  Who  do  you  say  can  call 
the  subsequent  meeting  under  section  5  ?] 

The  call  should  be  signed  by  the  "  president 
9r  secretary,"  but  the  place,  if  elsewhefe  than  at 
the  company's  office,  must  be  fixed  by  the  board 
of  managers. 

[Sharswood,  C.  J.    Who  can  fix  the  time  ?] 

Either  the  president  or  secretary. 

[Shakswood,  C.  J.  Suppose  they  should 
differ?] 

A  Court  of  Equity  might  help  us  in  that  case, 
but  the  question  has  never  arisen. 

The  scheme  of  this  charter  is  similar  to  nearly 
all  the  other  railroad  charters  in  Pennsylvania, 
except  that  this  alone  contains  the  provisions  in 
section  twenty-one.  The  provision  in  section  5 
for  a  subsequent  election  meeting  must  be  read 
hi  connection  with  that  in  section  4  for  the  an- 
nual meeting.  That  it  does  not  derive  support 
from  section  twenty-one  is  clearly  shown  by  its 
position,  and  by  the  absence  of  section  twenty- 
one  in  other  charters  which  contain  sections  4 
and  5.  The  words  **it  shall  be  lawful,"  in  sec- 
tion 5,  confer  not  only  a  privilege  but  a  duty, 
and  are  imperative.  The  jnanagers  fixed  the 
place  for  the  meeting,  and  when  the  secretary 
adopted  their  action  and  called  a  meeting  for 
March  14,  by  their  joint  authority,  every  requi- 
site for  a  meeting  under  section  5  was  comphed 
with. 

Moreover,  we  contend  that  the  board  of  mana- 
gers had  full  power  to  order  and  fix  the  time 
and  place  of  a  meeting  under  the  fifth  section. 
Section  2  of  the  charter  gives  to  the  corpora- 
tion the  power  to  ordain  *<such  by-laws,  ordi- 
nances, and  regulations  as  shall  appear  necessary 
and  convenient  for  the  government  of  said  cor- 
poration, and  generally  to  do  all  and  singular 
the  matters  and  things  which  to  them  it  shall 
lawfully  appertain  to  do  for  the  well-being  of 
the  said  corporation,  and  the  due  managing  and 


ordering  the  affairs  of  the  same."  By-law  5 
provides:  **The  board  of  managers  shall  have 
all  the  powers  and  authority  granted  by  laiv  to 
the  company,  except  in  such  matters  as  may  be 
specially  excepted  by  the  by-laws."  There  is 
no  exception  in  the  by-laws  restraining  the  board 
from  calling  such  meeting. 

If  the  other  side  are  correct  in  their  position 
that  a  subsequent  election  meeting  under  section 
5  can  only  be  held  after  the  stockholders  have 
met  at  the  annual  meeting  and  failed  to  elect, 
then  there  never  could  be  such  a  subsequent 
meeting,  if,  from  accident  or  design,  the  annual 
meeting  was  not  held.  And  designing  officers 
could  aJways  prevent  the  holding  of  an  annual 
meeting  by  omitting  to  give  proper  notice.  A 
mandamus  could  not  be  issued  before  the  expi- 
ration of  the  time  allowed  them  to  give  notice, 
and  after  the  expiration  it  would  be  too  late. 
The  construction  of  section  5  contended  for  by 
the  other  side,  requires  us  to  read  into  it  a  con- 
dition which  is  not  there,  and  which,  if  there, 
would  defeat  its  plain  object. 

May  23,  1881.  The  Coxjrt.  This  conten- 
tion is  whether  the  election  of  officers  of  the 
Philadelphia  and  Reading  Railroad  Company, 
made  on  the  14th  March,  1881,  is  invalid  by 
reason  that  less  than  a  majority  of  the  stock- 
holders attended  the  meeting  in  person  or  by 
proxy.  This  must  be  determined  by  an  exami- 
nation and  consideration  of  the  charter  of  the 
company.  A  clear  understanding  of  the  case 
requires  a  pretty  full  reference  to  some  of  its 
provisions.  The  original  Act  of  incorporation 
contains  twenty-five  sections,  and  was  enacted 
on  the  4th  of  April,  1833.  The  sections  which 
refer  to  the  election  of  officers  are  few.  Section 
3  provides  that  the  commissioners  named  in 
the  Act  shall  call  a  meeting  of  the  subscribers  to 
the  stock  to  effect  an  organization  of  the  com- 
pany and  to  choose  one  president  and  six  man- 
agers, a  treasurer,  secretary,  and  such  other 
officers  as  shall  be  deemed  necessary,  and  that  the 
president  and  managers  so  chosen  shall  conduct 
the  business  of  the  company  until  the  second 
Monday  of  January  then  next,  and  until  like 
officers  shall  be  chosen.  Section  4  declares  that 
the  stockholders  shall  meet  on  the  second  Mon- 
day of  January  in  every  year,  at  such  places  as 
may  be  fixed  upon  by  the  by-laws,  of  which  no- 
tice shall  be  given  at  least  twenty  days  previous 
by  the  secretary,  in  the  newspapers  before  men- 
tioned, and  choose  by  the  majority  of  votes  pre- 
sent, officers  for  the  ensuing  year,  as  mentioned 
in  the  third  section  of  this  Act,  who  shall  con- 
tinue in  office  for  one  year  and  until  others 
are  chosen,  and  at  such  other  time  as  they  may 
be  summoned  by  the  managers,  in  such  manner 
and  form  as  shall  be  prescribed  by  the  by-laws, 
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at  which  annual  or  special  meeting  they  shall 
have  full  power  and  authority  to  make,  dter,  or 
repeal  bv  a  majority  of  the  votes,  in  the  manner 
aforesaid,  all  such  by-laws,  rules,  orders,  and 
regulations  as  aforesaid,  and  to  do  and  perform 
every  other  corporate  act.  Section  5  declares : 
'<  If  it  shall  at  any  time  happen  that  an  election 
of  president,  managers,  treasurer,  secretary,  or 
other  officers  shall  not  be  made,  the  corporation 
shall  not,  for  that  cause,  be  dissolved,  but  it 
shall  be  lawful  to  hold  and  make  such  election 
of  president,  managers,  secretary,  treasurer,  or 
other  officers  on  any  day  thereafter  by  giving  at 
least  ten  days'  notice,  signed  by  the  president  or 
secretary,  in  the  newspapers  before  mentioned, 
of  the  time  and  place  of  holding  the  said  elec- 
tion, and  the  president,  managers,  treasurer, 
secretary,  and  other  officers  of  the  preceding, 
year  shall,  in  that  case,  continue  to  act  and  be 
invested  with  all  the  power  belonging  to  their 
respective  situations  until  an  election  shall  take 
place.  Thus  the  fourth  section  fixes  a  time  for 
the  annual  election  of  all  officers  of  the  company, 
and  expressly  declares  they  shall  be  chosen  by  a 
majority  of  votes  present.  The  fifth  section 
recognizes  the  fact  that  for  some  accidental  cause 
an  election  might  not  be  made  on  the  day  named 
therefor,  the  stockholders  might  neglect  to  meet, 
or  if  they  met,  fail  to  elect.  If  for  either  of 
these  reasons,  or  for  any  other  cause,  an  election 
was  not  then  made,  this  section  was  designed  to 
guard  against  injurious  consequences  following 
therefrom,  and  to  give  the  stockholders  an  early 
opportunity  to  elect  officers.  Hence  it  autho- 
rized an  election  to  be  held  on  ten  days'  notice, 
signed  by  either  the  president  or  secretary.  It 
does  not  specify  the  number  or  proportion  of 
votes  necessary  to  elect,  or  the  qualification  of 
voters,  nor  the  time  the  proxies  shall  have  been 
executed.  As  all  these  had  been  distinctly  stated 
in  the  preceding  section,  it  would  have  been  a 
useless  repetition.  It  cannot  with  any  plausi- 
bility be  assumed  that  it  would  require  more 
votes  to  elect  then  than  on  a  previous  day,  nor 
does  it  repeat  by  whom  the  time  for  this  election 
shall  be  fixed.  The  previous  section  authorized 
the  stockholders  to  meet  "  at  such  other  time" 
after  the  day  named  for  the  annual  election  as 
they  might  be  summoned  by  the  managers,  in 
such  manner  and  form  as  shall  be  prescribed  by 
the  by-laws.  It  does  not  appear  that  any  by-law 
was  adopted  specially  applicable  thereto;  but 
the  first  by-law  provides  that  the  place  of  meet- 
ing of  the  company  shall  be  at  the  company's 
office  in  Philadelphia,  unless  specially  convened 
elsewhere  by  the  managers.  The  fifth  by-law 
declares  the  board  of  managers  shall  have  all  the 
power  and  authority  granted  by  law  to  the  com- 
pany, except  in  such  matters  as  may  be  specially 
excepted  by  the  by-laws.    No  by-law  takes  from 


the  managers  any  right  to  fix  the  time  for  the 
election  specified  in  the  fifUi  section.  It  must 
be  conceded  that  all  the  stockholders  of  the  com- 
pany assembled  together  would  have  an  undoubt- 
ed right  to  fix  the  time  and  place  for  this  elec- 
tion ;  it  must,  therefore,  follow  that  this  by-law, 
together  with  the  special  power  given  by  the 
fourth  section  and  the  general  powers  of  the 
managers,  fully  authorized  them  to  call  this 
meeting  on  the  contingency  mentioned  in  the 
fifth  section. 

No  election  of  officers  was  made  on  the  second 
Monday  of  January,  1881,  nor  was  any  meeting 
of  stockholaers  then  held ;  the  election  of  offi- 
cers was  made  on  the  14th  of  March,  by  a  ma- 
jority of  the  votes  of  stockholders  assembled,  in 
pursuance  of  a  resolution  of  the  board  of 
managers,  of  which  notice,  signed  by  the  secre- 
tary, was  duly  given.  It  is  contended  by  the 
appellants  that  the  fiflh  section  applies  only  in 
case  a  meeting  was  held  on  the  day  specified  in 
the  charter,  and  a  failure  to  then  perfect  an  elec- 
tion, that  one  or  more,  but  not  all  the  officers, 
must  have  been  elected.  This  construction  is 
claimed  to  be  shown  by  the  fact  that  in  a  part  of 
the  section  the  names  of  the  officers  not  elected 
and  to  be  elected  are  stated  disjunctively.  This 
narrow  interpretation  ignores  another  part  of  the 
section,  which  states  conjunctively  all  the  officers 
of  the  preceding  year,  and  that  they  shall  con- 
tinue to  act  until  the  election  shall  take  place,  as 
then  all  the  officers  of  the  corporation  may  hold 
over  until  an  election  shall  be  made.  It  follows 
that  this  section  may  be  called  into  exercise  and 
take  effect  if  no  one  of  the  officers  has  been 
chosen.  The  better  view,  however,  is  to  look 
at  the  purpose  of  the  section.  Its  manifest  intent 
is  to  provide  a  remedy  in  case  of  a  failure  to 
elect  any  or  all  of  the  officers  at  any  time  or  from 
any  cause,  no  matter  how  it  may  have  happened, 
and  whether  or  not  a  meeting  has  previously 
been  held.  The  curative  power  of  the  section 
is  as  broad  as  the  existing  defect.  It  is  in- 
tended to  furnish  a^full  remedy.  It  is  further 
argued  that  section  5  must  not  be  considered  in 
connection  with  section  4,  but  be  deemed  an 
adjunct  to  section  21,  and,  therefore,  an  election 
on  the  1 4th  of  March  could  be  held  under  the  latter 
section  only.  This  seems  to  us  a  forced  and  un- 
natural construction  of  the  statute.  The  fourth 
and  fifth  sections  relate  to  the  same  subject-matter 
— that  is,  the  election  of  officers.  The  one  fixes 
a  time  for  the  regular  annual  election  ;  the  other 
authorizes  the  designation  of  a  later  day.  In  case 
of  a  failure  to  elect  on  the  former,  section  21 
makes  no  provision  in  regard  to  an  election  at 
any  time  or  under  any  circumstances,  nor  any 
reference  thereto.  It  appears  to  relate  only  to 
the  general  business  of  the  company,  A^eet- 
ing  under  it  can  only  be  by  order  of  the  presi- 
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dent  and  managers,  or  by  the  president,  at  the 
request  of  the  stockholders  representing  one- 
fourih  the  amount  of  capital  stock,  on  twenty 
days*  notice. 

Section  5  requires  only  ten  days'  notice,  to  be 
signed  by  either  the  president  or  the  secretary, 
and  does  not  require  that  any  specific  proportion 
of  the  stockholders  shall  unite  in  requesting  the 
meeting  to  be  called. 

Section  2 1  declares  no  business  shall  be  trans- 
acted other  than  that  for  which  the  meeting 
was  called ;  nor  unless  a  majority  in  value  of  the 
stockholders  shall  attend  in  person  or  by  proxy. 

Both  the  former  sections,  which  do  provide 
for  the  election  of  officers,  intend  that  all  the 
powers  thereby  given  may  be  exercised  by  a  ma- 
jority of  all  the  votes  present.  In  the  exposition  of 
a  statute  the  intention  of  the  law-makers  is  to  be 
deduced  from  a  view  of  the  whole  and  every 
part  of  the  statute,  taken  and  examined  together. 
So  considered,  we  cannot  see  that  the  conclusion 
at  which  we  have  arrived  as  to  the  intent  of  this 
statute  admits  of  any  reasonable  doubt.  Every 
object  and  purpose  of  the  twenty-first  section, 
including  the  manner  of  calling  its  provisions 
into  action  and  making  them  of  binding  force, 
are  dissimilar  from  all  provisions  in  previous  sec- 
tions providing  for  elections.  It  is  impossible  for 
section  twenty-one  to  be  so  blended  with  section 
five  as  to  make  them  harmonize  in  all  their  parts. 
Due  effect  can  be  given  to  both  by  permitting 
each  to  remain  as  the  law-makers  placed  them — 
not  only  removed  from  each  other,  but,  still  fur- 
ther, wholly  disconnected  in  object  and  purpose. 
The  regular  term  of  the  officers  <:hosen  for  the 
preceding  year  had  expired ;  the  right  of  the 
stockholders  to  require  an  election  to  be  held 
should  not  be  unnecessarily  trammeled.  If  the 
view  taken  by  the  appellants  be  correct,  the 
stockholders  representing  a  majority  of  the  stock 
could  have  prevented  one  until  the  next  annual 
election.  The  officers  elected  for  one  year 
could  hold  for  two  years.  When,  then,  can 
effect  ever  be  given  to  the  fifth  section  against 
the  wish  of  the  majority  ?  At  the  annual  election 
it  does  not  apply.  At  any  other  time  the  ma- 
jority can  prevent  it  being  exercised.  Instead  of 
going  to  the  clear  language  of  the  statute,  that 
an  election  may  be  held  at  any  time,  when  it 
happens  one  has  not  been  made.  This  view 
practically  interpolates  the  words,  **  This  section 
shall  have  no  effect  if  the  stockholders  represent- 
ing a  majority  in  value  of  the  stock  refuse  their 
assent  thereto."  The  illogical  and  mischievous 
consequences  of  such  a  construction  are  too 
manifest  to  need  argument. 

The  answer  of  the  appellants  frankly  and  dis- 
tinctly admits  that  Mr.  Gowen,  who,  they  be- 
lieve, held  the  proxies  of  a  majority  in  value  of 
the  stockholders  of  the  company,  remained  away 


from  the  meeting  on  the  14th  of  March,  with  the 
view  and  for  the  purpose  of  preventing  a  change 
in  the  management  of  the  company.  To  give 
the  effect  intended  by  such  action,  from  such 
motives,  would  be  a  perversion  of  the  whole 
spirit  of  the  Act,  and  unjustly  prevent  other 
stockholders  from  voting  to  change  the  officers 
of  the  company.  Those  who  voluntarily  absent 
themselves  from  a  meeting  duly  called  for  an 
election  must  recognize  the  validity  of  the  elec- 
tion regularly  made  by  those  who  do  attend. 
Such  absentees  present  no  ground  for  relief  from 
their  misfortune  or  their  folly.  The  learned 
Judge  was,  therefore,  clearly  right  in  holding  the 
election  held  on  the  14th  of  March  to  be  valid. 
Decree  affirmed  and  appeal  dismissed  at  the  cost 
of  the  appellants. 
Opinion  by  Mercur,  J. 

Dissenting  opinion  by  Trunkey,  J.,  in  which 
Sharswood,  C.  J.,  and  Sterrett,  J.,  con- 
curred. 

The  charter  of  the  Philadelphia  and  Reading 
Railroad  Company,  in  section  3  provides  for  the 
organization  of  the  company  and  the  election  of 
a  president,  six  managers,  a  treasurer,  secretary, 
and  such  other  officers  as  shall  be  deemed  neces- 
sary, who  shall  serve  until  the  second  Monday 
of  January  then  next,  and  until  like  officers  shall 
be  chosen. 

Section  4  provides  '*  That  the  stockholders 
shall  meet  on  the  second  Monday  of  January  in 
every  year,  at  such  place  as  may  be  fixed  upon 
by  the  by-laws  .  .  .  and  choose  by  the 
majority  of  votes  present  officers  for  the  ensuing 
year  .  .  .  who  shall  continue  in  office  for 
one  year  and  until  others  are  chosen,  and  at  such 
other  times  as  they  may  be  summoned  by  the 
managers,  in  such  manner  and  form  as  shall  be 
prescribed  by  the  by-laws,  at  which  annual  or 
special  meeting  they  shall  have  full  power  and 
authority  to  make,  alter,  or  repeal,  by  a  majority 
of  the  votes  in  the  manner  aforesaid,  all  such 
by-laws,  rules,  orders,  and  regulations  as  afore- 
said, and  to  do  and  perform  every  other  corpo- 
rate act." 

Section  5  directs  the  manner  of  conducting 
the  election,  and  contains  this  clause  :  "  And  if 
it  shall  at  any  time  happen  that  an  election  of 
president,  managers,  treasurer  or  other  officer  shall 
not  be  made,  the  corporation  shall  not  for  that 
cause  be  dissolved,  but  it  shall  be  lawful  to  hold 
and  make  such  election  of  president,  managers, 
treasurer,  or  other  officers  on  any  day  thereafter, 
by  giving  at  least  ten  days'  notice,  signed  by  the 
president  or  secretary,  in  the  newspapers  before 
mentioned,  of  the  time  and  place  of  holding 
said  election." 

Section  21  provides  **  that  special  meetings  of 
the  stockholders  may  be  called  by  order  of  the 
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president  and  managers,  or  by  order  of  the  presi- 
dent, at  the  request  of  the  stockholders  holding 
one- fourth  the  amount  of  the  capital  stock,  on 
like  notice  as  that  required  for  anntiai  meetings, 
specifying,  moreover,  the  object  of  the  meeting; 
but  no  business  shall  be  transacted  at  such  meet- 
ings except  that  for  which  it  shall  have  been 
called,  nor  unless  a  majority  in  value  of  the 
stockholders  shall  attend  in  person  or  by  proxy." 

Numerous  sections  of  the  charter  and  of  the 
by-laws  relate  to  the  duties  and  powers  of  ih^ 
president  and  managers,  but  nowhere  are  they 
clothed  with  authority  to  call  a  meeting  of  the 
stockholders,  except  in  the  twenty-first  section 
aforesaid. 

The  provision  in  that  section  is  ample  for  all 
occasions  when  the  stockholders  should  be  con- 
vened. One-fourth  of  them  in  value  may  re- 
quest the  president  to  call  a  meeting,  which 
request  is  equivalent  to  a  command;  but  whether 
called  by  him  at  such  request  or  by  the  president 
and  managers  of  their  own  will,  not  less  than  a 
majority  in  value  of  the  stockholders  can  trans- 
act business  at  such  meeting.  This  safe  rule  of 
action  is  in  the  charter,  and  has  all  along  been 
satisfactory  to  the  stockholders.  They  have  not 
passed  a  by-law  under  the  fourth  section,  so  as 
to  authorize  the  managers  to  call  special  meet- 
ings as  therein  provided,  which  could  do  and 
perform  any  corporate  act,  though  but  a  small 
portion  of  the  stockholders  in  number  and  value 
should  be  present.  Where  the  charter  expresses 
when  and  how  special  meetings  of  the  stock- 
holders shall  and  may  be  called  by  the  officers, 
there  is  no  implication  that  the  officers  may  con- 
vene them  in  any  other  way  than  is  expressed. 

The  fourth  section  fixes  the  annual  meeting  of 
the  stockholders,  their  powers,  and  the  number 
and  qualifications  of  votes.  Section  5  directs 
the  manner  of  conducting  the  election  of  officers, 
and  provides  that  if  it  shall  happen  at  any  time 
that  an  election  of  the  officers,  or  any  of  them 
shall  not  be  made,  it  shall  be  lawful  to  hold  such 
election  on  any  day  thereafter,  by  giving  at  least 
ten  days'  notice.  The  language  of  this  section 
contemplates  that  an  adjournment  may  be  neces- 
sary. It  implies  that  the  body  which  adjourns 
shaJl  name  the  time.  This  assembly,  having  the 
electoral,  legislative,  and  all  other  corporate 
powers  at  the  annual  meeting,  is  the  sole  judge 
of  the  necessity  for  an  adjournment,  and  the  ad- 
journed meeting  is  a  continuation  of  the  annual; 
there  cannot  l^  two  annual  meetings.  In  all 
cases  of  meetings  of  the  stockholders  the  charter 
directs  at  least  twenty  days'  previous  notice,  ex- 
cept in  this,  where  ten  days'  notice  is  good  as 
respects  present  or  absent  stockholders.  The 
annual  meeting  is  not  called  by  any  one ;  it  is 
provided  in  the  charter,  and,  by  giving  a  short 
notice,  may  hold  an  adjourned  meeting.    The 


secretary  is  required  to  publish  the  prescribed 
notice  preceding  the  annual  meeting,  and  the 
president  or  secretary  shall  sign  the  notice 
directed  in  the  fifth  section.  From  the  words 
and  context  I  think  it  clear  that  the  assembly  on 
failure  to  elect  officers,  or  finish  its  other  business, 
may  adjourn  to  a  day  certain. 

The  charter  does  not  contemplate  the  neglect 
of  the  stockholders  to  hold  the  meeting  on  the 
second  Monday  of  January  of  every  year.  That 
meeting  is  deemed  as  certain  to  take  place  as  the 
meetings  of  citizens  on  the  days  appointed  by 
law  for  the  holding  of  elections  for  State  and 
municipal  officers.  A  by-law  fixes  the  place  of 
meeting,  unless  specially  changed  by  the  mana- 
gers. In  the  absence  of  notice  every  stockholder 
knows,  or  may  know,  when  and  where  the  meet- 
ing, will  be  by  looking  at  the  charter  and  by-law. 
With  such  certainty  as  to  time  and  place,  notice 
for  twenty  days  is  directed  to  be  previously  given ; 
yet,  where  no  meeting  has  been  held  at  all, 
the  fifth  section  is  construed  to  authorize  the 
president  or  secretary  to  appoint  a  meeting  and 
give  notice  for  only  ten  days.  By  this  construc- 
tion, when  the  time  of  the  annual  meeting  is 
known  to  every  elector  the  longer  notice  is  re- 
quired, and  when  unknown,  the  shorter.  Is  that 
reasonable  or  just  ?  The  simple  duty  is  imposed 
upon  the  president  or  secretary  to  sign  the  notice 
— no  other — and  construction  enlarges  that  duty 
into  a  power,  given  only  in  the  twenty-first  sec- 
tion, to  the  officers  therein  named.  This  con- 
struction appears  to  me  wholly  unwarranted.  I 
have  supposed  that  when  a  charter  provides  the 
mode  of  doing  a  thing,  and  names  the  persons 
who  shall  do  it,  that  settled  rules  prohibit  an  in- 
terpretation that  it  may  be  done  in  a  different 
way  by  other  persons. 

If  no  assembly  shall  have  been  held  on  the 
charter  day,  no  power  is  given  in  sections  four 
and  five  to  the  stockholders,  or  any  officer  or 
officers  of  the  company,  to  call  a  meeting  on 
another  day.  In  my  opinion,  this  part  of  section 
five  referred  to,  has  reference  only  to  a  failure 
to  elect  when  the  annual  meeting  is  held.  It  is 
said  <<that  such  a  construction  necessitates  the 
reading  into  the  section  of  words  not  only  not 
written  there,  but  which,  if  written  in,  would 
render  the  section  unavailing  in  the  very  case 
most  likely  to  be  needed."  But  the  other  con- 
struction which  has  been  adopted,  necessitates 
that  kind  of  reading,  and  also  the  giving  of 
powers  to  a  president  or  secretary  which  are 
withheld  by  the  charter — powers  expressly  given 
to  certain  officers,  subject  to  conditions,  by  sec- 
tion twenty-one.  The  clause  referred  to  in  sec- 
tion five  is  availing  whenever  the  annuaf  meet- 
ing is  unable  to  finish  its  business  on  the  day 
appointed,  and,  as  it  appears  to  me,  was  not 
intended  to  avail  when  that  meeting  is  not  held. 
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If  not  held  a  given  number  of  stockholders 
may  compel  the  calling  of  a  special  meeting,  or 
a  special  meeting  maybe  called  by  the  president 
and  managers,  and  in  that  provision  is  secured 
to  the  stockholders  the  right  to  elect  officers. 
True,  at  such  meeting  a  minority  can  neither 
elect  officers  nor  repeal  by-laws  and  enact  others, 
yet  a  majority  may  do  and  perform  any  corpo- 
rate act  for  which  the  meeting  was  called.  When 
so  full  provision  is  made,  there  is  little  danger  of 
officers  perpetuating  their  power  against  the  will 
of  a  majority  of  the  stockholders.  It  is  doubt- 
less the  intendment  of  the  charter  to  conserve 
the  stockholders'  rights  against  selfish  officers  or 
a  scheming  minority.  To  that  end  power  is 
vested  in  Ae  president  and  managers  to  call  a 
special  meeting  whenever  they  deem  it  expe- 
dient in  one-fourth  the  stockholders  to  force  the 
call,  and  the  safeguard  over  such  meeting  pro- 
tects the  interest  of  all  in  providing  that  no  busi- 
ness except  that  named  in  the  call  shall  be  trans- 
acted, nor  unless  a  majority  be  present  in  person 
or  by  proxy. 

The  resolutions  of  the  managers  and  the  notice 
signed  by  the  secretary  evidence  a  call  for  the 
special  meeting  on  March  14,  1881,  under  the 
twenty-first  section.  Had  a  majority  desired  to 
elect  new  officers  or  to  formally  re-elect  the 
incumbents  nothing  stood  in  the  way.  But  if  the 
majority  were  satisfied,  and  for  that  reason  did 
not  attend,  the  minority  of  stockholders  were  as 
harmless  as  if  actually  out-voted.  As  I  view  the 
charter  and  by-laws  I  am  impelled  to  the  con- 
ckision  that  there  is  as  little  reason  for  declaring 
those  persons  voted  for  by  the  minority  duly 
elected  officers  as  there  would  be,  had  there  been 
a  majority  of  lawful  votes  cast  ag^nst  them. 

This  charter  contains  full  provisions  respecting 
the  officers  and  their  election,  as  well  as  those 
relating  to  the  rights  and  powers  of  the  stock- 
holders, and  its  terms  are  controlling.  It  de- 
clares that  the  corporation  shall  not  be  dissolved 
on  &ilure  to  elect  officers  on  the  charter  day, 
and  that  the  officers  of  the  preceding  year  shall 
continue  to  act  until  an  election  shall  take  place. 
The  officers  **  shall  continue  in  office  for  one 
year,  and  until  others  are  chosen.**  There  is  no 
impending  danger  of  dissolution  of  the  corpora- 
tion for  want  of  officers  if  the  election  of  March 
14,  1881,  was  void,  and  no  forced  constructions 
are  necessary  to  avoid  such  catastrophe.  Here 
statutes  or  adjudi&tions  made  for  or  in  cases  where 
the  charters  failed  to  provide  against  the  conse- 
quences of  neglect  to  elect  officers  are  inappli- 
cable* 

The  parties  agree  that  the  only  question  for 
the  consideration  of  the  Court  is,  whether  the 
election  of  March  14,  1881,  w^  held  under  the 
twenty-first  section  of  the  company's  charter, 
and,  therefore,  invalid  unless  a  majority  in  value 


of  the  stockholders  attended.  I  have  indicated 
some  reasons  for  my  conviction  that  the  stock- 
holders, or  such  of  them  as  may  choose  to  assem- 
ble, cannot  be  prevented  from  holding  their 
annual  meeting  on  the  day  and  at  the  place 
named  in  the  charter  and  by-laws  by  the  secre- 
tary's neglect  to  give  the  previous  notice  directed, 
and,  in  the  absence  of  that  notice,  the  place  is 
fixed  by  the  by-laws ;  that,  having  then  and  there 
convened,  if  for  any  cause  they  cannot  lawfully 
proceed  with  the  business,  they  may  adjourn  to 
a  day  certain,  and  have  process  of  the  Courts  to 
compel  the  officers  to  do  the  things  prescribed 
for  the  holding  of  said  meeting ;  that,  if  no  meet- 
ing be  held  on  the  charter  day,  thereafter  a  spe- 
cial meeting  only  can  be  called ;  that  the  secre- 
tary has  no  power  to  call  a  meeting  under  any 
circumstances ;  that  the  president  and  managers 
have  no  such  power,  except  as  provided  by  said 
twenty-first  section,  and  that  the  special  meet- 
ing for  said  election  was  called  and  held  imder 
that  section.  I  am  not  persuaded  that  the  meet- 
ing called  by  order  of  the  president  and  mana- 
gers, under  the  very  terms  of  the  twenty-first 
section,  was,  in  fact,  an  annual  meetings  held 
imder  the  fourth  and  fiflh  sections. 

With  great  respect  for  the  judgment  of  the 
Court  below  and  of  the  majority  of  this  Court, 
and  sensible  that  this  final  decree  settles  that  I 
am  altogether  mistaken,  yet  to  me  it  seems  that 
the  provisions  of  the  charter  touching  the  ques- 
tions at  issue  are  turned  upside  down,  and  there- 
fore, I  dissent. 


Jan.  '81,  169.  February  23, 1881. 

Hogg  V.  Longstreth. 

Assumpsit  —  Implied  assumpsit  —  Mortgages — 
Taxes  upon  property  subject  to — Relative  lia- 
bility of  the  mortgagee  and  terre  tenant  to  pay 
taxes — Right  of  the  mortgagee  purchasing  at 
sheriff's  sale  to  protect  his  interest,  to  recover 
from  terre-tenant  taxes  paid  in  relief  of  his  pro- 
perty—  Duty  of  terre-tenant  to  protect  the 
mortgage  security. 

Although  the  law  will  not  raise  an  assumpsit  in  conse- 
quence of  the  mere  voluntary  payment  by  one  of  the  debt 
of  another,  yet  if  one  person  is  compelled  to  pay  an- 
other's debt  in  consequence  of  the  latter's  omission  so 
to  do,  the  law  infers  that  the  latter  requested  the  former 
to  make  the  payment  for  him,  and  the  former  may  en- 
tertain assumpsit  against  the  latter  for  the  amount  so  paid. 

A  terre-tenant  in  possession  of  lands  subject  to  a  mort- 
gage is  personally  hable  for  the  taxes  levied  on  the  lands 
while  he  is  seised  thereof,  and  has  no  right  to  create  or 
sufier  any  incumbrance  that  will  take  preference  of  the 
mortgage.  Hence  where  such  terre-tenant  allows  taxes 
to  fall  in  arrear  during  his  occupancy,  claims  upon  some 
of  which  are  reduced  to  judgment,  and  afterwards  the 
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mortgagee  proceeds  upon  his  mortgage  and  buys  in  the 
mortgaged  property  at  sheriflPs  sale  to  protect  his  interest, 
the  fund  realized  at  such  sale  being  insufficient  to  pay 
the  amount  of  the  taxes  in  arrear,  and  afterwards  such 
purchaser  in  relief  of  his  property  and  by  reason  of  fear 
of  sale  thereof  under  levari  facias  and  distraint  of  his 
goods  thereon,  pays  the  amount  of  the  taxes  so  allowed 
to  fall  into  arrears  by  the  terre-tenant ;  in  an  action  by  such 
purchaser  against  the  terre-tenant  to  recover  the  amount 
of  the  taxes  so  paid : 

Held^  that  this  was  a  clear  case  for  the  application  of 
the  principle  contained  in  the  first  clause  of  this  syllabus, 
and  that  the  plaintiff  was  therefore  entitled  to  recover. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Assumpsit,  by  William  Hogg,  Jr.,  against  John 
Longstreth  to  recover  the  amount  of  certain 
taxes  paid  by  the  plaintiff,  which  had  been 
levied  upon  certain  real  property  in  the  city  of 
Philadelphia;  the  said  real  property  being  en- 
cumbered by  certain  mortgages  executed  to  the 
plaintiff  as  mortgagee,  and  the  defendant  being 
the  terre-tenant  subject  to  the  said  mortgages. 

The  following  material  facts  appeared  upon 
the  trial  below.  In  the  year  1872,  one  Henry 
Myers  executed  to  the  plaintiff,  Hogg,  three 
mortgages,  each  to  secure  the  sum  of  ^i  775,  upon 
three  several  lots  of  ground,  situate  in  East  York 
Street,  in  the  city  of  Philadelphia,  numbered  re- 
spectively 213,  223,  225,  in  the  said  street, 
which  three  lots  were  subsequently  conveyed  by 
the  said  Myers,  and  by  sundry  mesne  convey- 
ances became  vested  on  February  6,  1874,  in 
the  said  John  Longstreth,  the  defendant,  in  fee, 
subject  respectively  to  the  payment  to  the  plain- 
tiff of  the  aforesaid  three  mortgages,  at  the  ex- 
piration of  six  years  from  the  date  of  the  same. 
The  said  Longstreth  remained  in  possession  of 
the  said  three  lots  from  the  year  1874  to  the 
year  1879. 

In  the  month  of  April,  1879,  the  plaintiff, 
William  Hogg,  Jr.,  issued  writs  of  scire  facias 
upon  the  three  mortgages  respectively,  against 
Henry  Myers,  with  notice  to  John  Longstreth 
terre-tenant,  upon  which  writs  jiidgments  were 
obtained,  and  executions  were  issuecl.  The  pro- 
perties were  sold  by  the  Sheriff  on  June  7,  1879, 
to  Hogg,  one  of  them  for  the  price  or  sum  of 
1 1 50,  and  the  others  for  the  sum  of  I50  each. 
A  deed  poll  for  the  same  was  afterwards  duly 
executed  to  Hogg  by  the  Sheriff. 

In  the  mean  time,  Longstreth  having  failed  to 
pay  the  taxes  levied  upon  the  premises  while  he 
was  seised  thereof,  claims  had  been  filed  in  De- 
cember, 1877,  by  the  city  of  Philadelphia  against 
the  three  lots  respectively,  for  taxes  due  in  the 
years  1874,  1875,  ^^  ^^7^-  Writs  of  scire 
facias  were  issued  and  judgment  obtained  in 
each  suit  for  the  amount  of  the  taxes  of  1874, 
1875,  and  1876.  Writs  of  levari  facias  were 
issued  in  June,   1879,  whereupon  the  plaintiff, 


William  Hogg,  Jr.,  in  order  to  prevent  his  pro- 
perty from  being  sold  under  these  judgments, 
paid  to  the  sheriff,  upon  June  21,  1879,  the 
amounts  respectively,  aggregating  I746.  Also 
upon  June  19,  1879,  upon  notice  from  the  Col- 
lector of  Delinquent  Taxes  that  the  taxes  for 
the  years  1877  and  1878  upon  the  said  three 
lots  were  overdue  and  unpaid,  and  that  tmless 
the  same  were  paid  within  thirty  days,  distraint 
would  be  made  therefor,  the  plaintiff,  W^illiam 
Hogg,  Jr.,  paid  the  taxes  for  these  two  years, 
aggregating  1345.47.  The  plaintiff  brought  this 
action  to  recover  from  the  defendant  the  amount 
of  taxes  paid  by  him  upon  the  aforesaid  judg- 
ments, and  also  the  amount  of  taxes  paid  by 
him  to  the  Collector  of  Delinquent  Taxes. 

The  plaintiff  requested  the  Court,  inter  alia^  to 
charge  as  follows :  "  Hrti,  The  unpaid  taxes  of 
1874,  1875,  1876,  1877,  and  1878,  on  the  three 
houses  and  lots,  Nos.  213,  223,  and  225  York 
Street,  were  a  personal  liability  of  the  defendant, 
and  the  payment  by  the  plaintiff  of  the  judgaient 
for  the  taxes  of  1874,  1875,  *"<^  1876,  to  the 
Sheriff,  after  an  execution  was  in  his  hands,  and 
the  payment  of  the  taxes  for  1877  and  1878,  to 
the  Collector  of  Delinquent  Taxes,  after  the  ser- 
vice of  the  notice  of  distraint,  made  the  defend- 
ant liable  to  the  plaintiff  for  the  amount  so  paid." 

The  Court  refused  so  to  charge,  and  instructed 
the  jury  as  follows :  **  Under  the  evidence  in  the 
case,  I  instruct  you  to  find  for  the  defendant." 

Verdict  and  judgment  for  defendant.  Plain- 
tiff took  this  writ,  assigning  for  error,  inter  cUia^ 
the  refusal  of  plaintiffs  first  point  and  the  charge 
of  the  Court  above  cited. 

John  Samuel^  for  the  plaintiff  in  error. 

The  defendant  in  this  case  is  liable  in  two  as- 
pects:— 

First,  Because  the  plaintiff  paid  involuntarily 
the  personal  liabilit;y  of  the  defendant. 

Second,  Because  of  the  duty  and  the  implied 
assumpsit  therefor,  as  assignee  of  the  mortgagor, 
to  the  plaintiff  as  mortgagee. 

1.  As  owner  of  the  premises,  he  was  person- 
ally liable  for  the  payment  of  the  taxes  during 
his  ownership. 

Act  of  2  Febniaiy,  1854,  sec.  1 1,  P.  L.  29. 

Act  of  24  March,  1S70,  sec.  2»  P.  L.  544. 

Act  of  16  April,  1S79,   P*  L.  24. 
The  plaintiff  paid  this  debt  of  the  defendant 
involuntarily  and  under  compulsion,  and,  there- 
fore, he  is  entitled  to  recover  |he  amount  from 
him. 

Caldwell  v.  Moore,  i  Jones,  58. 

Shaeffer  v.  Greer,  6  Norris,  375. 

Henry  v.  Horstick,  9  Watts,  414-416.  ^ 

Shaw  V,  Quinn,  12  S.  &  R.  299. 

2.  The  plaintiff  was  the  mortgagee  of  the 
three  houses  and  lots  on  York  Street,  and  the 
defendant  held  them  subject  to  the  respective 
mortgages;  his  duties  and  obligations  towards 
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the  mortgagee,  in  respect  of  the  (nortgaged  pre- 
mises, were  precisely  those  of  the  mortgagor. 
It  is  an  essential  element  of  the  contract  of 
pledge  or  mortgage,  that  the  value  of  the  thing 
or  property  pledged  shall  not  be  diminished  or 
depreciated  by  the  pledgor  or  mortgagor. 

I  Coote  on  Mort.  342. 

1  Jones  on  Mort.,  sec.  684. 

Farrani  v.  Lovcl,  3  Atk.  723. 

Robinson  v,  Litton,  Id.  210. 

Morris's  Appeal,  7  Norris,  368. 

Salmon  v.  Clagett,  3  Baend.  Cb.  180. 

Brady  v.  Waldron,  2  Johns.  Ch.  148. 

The  mortgagor  has  no  right  to  depreciate  the 
security,  even  though,  in  its  damaged  condition, 
it  is  sufficient  to  pay  the  mortgage>debt.  It  is 
the  right  of  the  mortgagee  to  hold  the  mortgaged 
estate  for  the  payment  of  his  demand. 

Brjson  v.  Chapin,  112  Mai«s.  238. 
It  is,  therefore,  the  duty  of  the  mortgagor  to 
pay  the  taxes,  and  the  same  obligation  rests  upon 
the  assignee  of  the  mortgagor. 

Gonnley's  Appeal,  3  Casey,  51. 

I  Jones  on  Mort.  sec.  680. 

Gardiner  v,  Gerrish,  23  Maine,  46. 

Fair  v.  Brown,  40  Iowa,  209. 
It  is  because  of  this  duty,  that  the  mortgagee 
may  pay  taxes  and  add  the  amount  thereof  to 
his  mortgage. 

Brevoort  v,  Randolph,  7  How.  Prac.  398. 

Brown  v.  Simons,  44  N.  H.  475. 

Stanclift  v.  Norton,  11  Kansas,  218. 
This  duty  creates  an  implied  assumpsit,  and 
clearly  makes  the  defendant  liable. 

Defendant  in  error  did  not  appear,  and  fur- 
nished no  paper-book. 

May  2,  1 88 1.  The  Court.  Henry  Myers 
gave  to  the  plaintiff  three  mortgages,  dated  May 
31,  1872,  each  being  on  a  separate  lot  in  Phila- 
delphia. Subsequently,  Myers  conveyed  the 
lots  to  Kaign,  Kaign  conveyed  to  Taylor,  and 
Taylor,  by  deed  dated  February  6,  1874,  con- 
veyed to  Longstreth,  the  defendant ;  each  con- 
veyance being  subject  to  said  mortgages.  In 
1879,  a  scire  fecias  was  issued  on  each  mortgage, 
against  Myers  with  notice  to  Longstreth,  as  terre- 
tenant,  and  the  judgments  thereon  aggregated 
nearly  f  6000.  Hogg,  the  mortgagee,  purchased 
the  lots  at  sheriffs  sale  on  his  judgments.  Dur- 
ing the  five  years  that  Longstreth  owned  the 
lots,  he  neglected  to  pay  the  taxes.  Judgment 
had  been  obtained  for  the  taxes  of  the  first  three 
years.  After  his  purchase  at  sheriffs  sale,  the 
mortgagee  paid  that  judgment,  and  also  the  taxes 
for  the  remaining  two  years,  the  proceeds  of  sale 
having  been  insufficient  to  cover  them,  and  he 
claims  to  recover  the  amount  of  said  judgment 
and  taxes  in  this  suit. 

There  is  no  evidence  that  the  defendant  agreed 
to  pay  the  mortgage-debt.      Hence  he  was  not 


personally  liable  therefor,  and  was  under  no  ob- 
ligation to  the  plaintiff  arising  out  of  a  contract. 
As  against  all  the  world,  except  the  mortgagee,  he 
held  the  lots  by  absolute  title,  and  he  could  di- 
vest the  mortgagee's  estate  by  paying  the  debt. 
The  mortgagee  was  liable  to  be  taxed  for  money 
at  interest  secured  by  the  mortgages ;  the  defend- 
ant, holding  title  under  the  mortgagor,  was  liable 
for  the  taxes  on  the  land. 

Being  in  possession,  he  was  not  only  legally 
liable,  but  had  no  equity  for  the  attempt  to  im- 
pose payment  of  the  taxes  on  another  person. 
By  force  of  law  the  taxes  were  a  personal  charge 
against  the  defendant,  as  well  as  a  lien  on  the 
real  estate.  This  lien  was  not  only  enti.tled  to 
preference  over  other  liens,  but  would  not  be 
discharged  by  a  judicial  sale  on  any  other  lien, 
unless  the  proceeds  were  sufficient  to  pay  it. 
Therefore,  the  plaintiff  had  no  alternative  but  to 
pay  the  taxes  owing  by  the  defendant,  or  lose 
the  land.  Had  the  taxes  been  prosecuted  to  col* 
lection  before  the  foreclosure  of  the  mortgage, 
the  plaintiff  must  have  paid  them,  or  have  lost 
his  security.  A  mortgagee  in  possession,  holding 
a  living  pledge,  may  pay  the  taxes  on  the  land, 
and  treat  the  sum  so  paid  as  part  of  his  debt, 
which  he  is  entitled  to  receive  out  of  the  pro- 
fits. When  the  mortgagor  is  in  possession,  and 
neglects  to  pay  taxes  which  are  a  lien  on  the 
land,  the  mortgagee  may  pay  them  not  only  in 
reliance  on  the  personal  liability  of  the  owner, 
but  in  reliance  that  the  land  is  liable,  and  the 
lien  will  be  deemed  as  transferred  by  the  State 
to  him  in  favor  of  the  mortgage-debt.  (Kort- 
right  V.  Cady,  23  Barber,  490.)  Where  a  mort- 
gagee is  under  the  necessity  of  satisfying  an  exe- 
cution on  a  prior  judgment,  to  preserve  his  secu- 
rity,  he  is  held  by  right  of  substitution  to  stand 
in  the  place  of  the  judgment  creditor,  and  on 
sale  of  the  land  is  entitled  to  receive  the  amount 
of  the  judgment  out  of  the  fund  as  well  as  the 
mortgage  debt.  The  payment  of  the  judgment 
is  an  act  which  the  mortgagee  was  compelled  to 
do  for  his  own  safety.  (Silver  Lake  Bank  v. 
North,  4  Johns.  Ch.  R.  370.)  The  principle  of 
subrogation  in  such  case,  for  purposes  of  lien  and 
distribution,  is  familiar,  and  it  often  applies  when 
there  can  be  no  recovery  in  a  personal  action. 

It  is  a  clearly  established  principle,  that  no  as- 
sumpsit will  be  raised  by  the  mere  voluntarypay- 
ment  of  the  debt  of  another  person ;  from  such 
act  a  request  and  promise  are  not  implied.  An- 
other principle  is,  that  when  the  plaintiff  is  com- 
pelled  to  pay  the  defendant's  debt,  in  conse- 
quence of  his  omission  so  to  do,  the  law  infers 
that  he  requested  the  plaintiff  to  make  the  pay- 
ment for  him.  As  when  the  plaintiff  at  the  re- 
quest of  the  defendant  left  a  carriage  on  the 
defendant's  premises,  and  the  carriage  was  dis- 
trained for  rent,  it  was  held  that  the  plaintiff^ 
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having  paid  the  rent,  could  recover  it.  In  such 
case  and  the  like,  it  is  not  permitted  to  the  de- 
fendant to  defend  on  the  ground  that  the  payment 
was  voluntary.  In  some  cases  when  a  plaintiff 
has  voluntarily  performed  a  duty  which  the 
defendant  was  under  a  strict  legal  liability  to 
perform,  he  may  recover  the  money  expended, 
although  there  had  been  no  express  consent  or 
request  by  the  defendant  to  the  plaintiffs  act. 
As  when  a  man,  in  the  absence  of  the  husband, 
incurs  expense  in  burying  the  deceased  wife  in  a 
manner  suitable  to  the  husband's  condition. 

There  was  a  strict  legal  liability  on  the  defend- 
ant to  pay  the  taxes.  And  it  was  his  duty. 
Prompt  payment  of  taxes  is  to  the  public  advan- 
tage. Attempts  by  him  who  owes  and  ought  to 
pay  them  to  evade  payment,  or  shift  the  burden 
upon  another,  ought  not  to  be  encouraged.  The 
defendant  has  shown  nothing  which  in  good  con- 
science should  relieve  him.  He  wittingly  be- 
came owner  and  held  possession  of  the  lots  sub- 
ject to  the  mortgages,  and  had  as  little  right  to 
create  or  suffer  an  incumbrance  which  would 
take  preference  of  the  mortgage  as  the  (portgagor 
would  have  had,  had  he  remained  owner  and  in 
possession.  The  mortgagee  was  compelled  to 
pay  the  taxes  in  relief  of  the  land  purchased  for 
his  debt,  the  land  not  raising  a  fund  sufficient  to 
pay  both  liens.  We  are  of  opinion  this  is  a  clear 
case  for  application  of  the  principle,  that  he  who 
is  compelled  to  pay  another's  debt,  because  of 
his  omission  to  do  so,  may  recover  on  the  ground 
that  the  law  infers  that  the  debtor  requested  such 
payment.  The  plaintiff's  first  point  should  have 
been  affirmed. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Trunkev,  J. 


Jan,  '80,  108.  March  4, 1881. 

Huntzinger  v.  The  Commonwealth. 

Criminal  law —  Conspiracy —  What  constitutes — 
Act  of  3 J  March,  j86o,  §  J79  {P-  L,  jSj)^ 
Decree  thereunder  for  restitution  of  property 
fraudulently  obtained,  when  not  authorized^ 
All  facts  necessary  to  support  the  judgment 
must  be  set  forth  on  the  record, 

A.  and  B.,  officers  of  a  bank,  were  indicted  for  "  con- 
tpiring  to  cheat  and  defraud  C.  of  $24,000,  by  means  of 
falsely  and  fraudulently  representing  to  said  C.  that  said 
bank  was  solvent,  and  thereby  inducing  him  to  deposit  in 
faid  bank  the  said  sum  of  $24,000,  whereas  the  said  A. 
and  B.  well  knew  that  the  bank  was  insolvent  and  una- 
ble to  pay  its  liabilities :" 

Beld  (reversing  the  judgment  of  the  Court  below),  that 
a  conviction  on  such  indictment  did  not  authorize  a  judg- 
ment of  restitution  under  the  I79ih  section  of  the  Crimes 
Aa  of  i860. 


Per  Trunkey^  J.  The  charge  set  forth  in  the  indict- 
ment is  conspiracy,  and  would  have  been  sustained  by 
proof  of  the  conspiring  merely,  without  any  proof  that  the 
intent  was  carried  out,  and  that  the  property  intended  to 
be  fraudulently  obtained  was  actually  obtained  by  defend- 
ants. In  order  to  warrant  a  judgment  of  restitution, 
the  indictment  must  allege  that  the  property  was  actually 
taken.  The  allegation  of  the  crime  alone  would,  in  some 
cases,  e.  g,  robbery,  amount  to  an  allegation  of  the  taking, 
but,  in  cases  such  as  forgery  or  conspiracy,  it  is  different, 
as  the  taking  is  not  an  essential  part  of  such  crimes.  In 
ca<;es  of  this  nature,  a  direct  allegation  thereof  must  be 
made  in  order  that  the  record  may  be  self-sustaining. 

Where  an  allocatur  iox  a  writ  of  error  in  a  criminal  case 
is  refused  by  the  Supreme  Court,  this  cannot  be  considered 
as  an  adjudication  that  error  does  not  exist.  Hence  when 
such  an  allocatur  is  allowed  subsequently  and  a  writ  of 
error  taken  in  consequence,  the  action  of  the  Court  in  the 
first  instance  presents  no  bar  to  a  review  of  the  case  upon 
its  merits. 

Error  to  the  Court  of  Quarter  Sessions  of 
Berks  County. 

Indictment  against  Jacob  Huntzinger  and  J. 
Albert  Huntzinger  in  the  Quarter  Sessions  of 
Schuylkill  County  for  conspiracy  to  cheat  and 
defraud.  The  venue  was  subsequently  changed 
to  Berks  County. 

The  indictment  contained  two  counts.  Th^ 
first,  charged  that  the  defendants,  being  respec- 
tively President  and  Cashier  of  the  Miners' 
Trust  Co.  Bank  of  Pottsville— 
'<  did  falsely  and  maliciously  combine,  conspire,  confed- 
erate, and  agree  together  to  cheat  and  defraud  Thomas 
F.  Kerns  of  a  large  sum  of  money,  to  wit,  the  sum  of 
twenty-four  thousand  dollars,  by  means  of  falsely  and 
fraudulently  representing  to  the  said  Thomas  F.  Kerns 
that  the  Miners*  Trust  Company  Bank  of  Pottsville  was 
solvent  and  able  to  pay  alt  its  liabilities,  and  thereby  in- 
ducing him  to  deposit  in  the  said  The  Miners*  Trust  Com- 
pany Bank  of  Pottsville,  the  said  sum  of  twenty-four 
thousand  dollars,  whereas  in  truth  and  in  £act  the  said 

Jacob  Huntzinger,  president,  as  aforesaid,  and  the  said 
.  Albert  Huntzinger,  cashier,  as  aforesaid,  well  knew,  at 
the  time  the  representations,  as  aforesaid,  were  made, 
that  the  said  corporation  was  wholly  insolvent  and  unable 
to  pay  its  liabilities,  to  the  great  prejudice  of  the  said 
Thomas  F.  Kerns,  contrary  to  the  form  of  the  Act,"  etc 

The  second  count  charged  that  the  defend- 
ants— 

**  did  falsely  and  maliciously  combine,  conspire,  confed- 
erate, and  agree  together  to  cheat  and  defraud  Thomas  F. 
Kerns  of  a  large  sum  of  money,  to  wit,  the  sum  of  twenty, 
four  thousand  dollars,  to  the  great  prejudice  of  the  said 
Thomas  F.  Kerns,  contrary  to  the  form  of  the  Act,"  etc. 

On  the  trial  before  Hagenman,  P.  J.,  the  de- 
fendants, in  view  of  the  Act  of  March  31,  i860, 
§  179  (Purd.  Dig.  371,  pi.  299),  which  provides, 
inter  alia,  as  follows : — 

"  On  all  convictions  for  robbery,  burglary  or  larceny  of 
any  goods,  chattels  or  other  property,  made  the  subject  of 
larceny  by  the  laws  of  this  Commonwealth,  or  for  other- 
wi«e  unlawfully  and  fraudulentlv  taking  or  obtaining  the 
same,  or  of  receiving  such  goods,  chattels,  or  other  pro- 
perty, knowing  the  same  to  be  stolen,  the  defendant  shall, 
in  addition  to  the  punishment  heretofore  prescribed  for 
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SBch  offences,  be  adjudged  to  restore  to  the  owner  the 
propertj  taken,  or  to  pay  the  value  of  the  same,  or  so 
much  thereof  as  may  not  be  restored/' 

presented  the  following  point : — 

"  That  part  of  the  sentence,  in  case  of  con- 
viction under  this  indictment,  must  be  that  the 
defendants  make  restitution  to  the  prosecutor. 
That  it  is  the  policy  of  the  law*  to  discourage 
criminal  prosecutions  to  enforce  redress  for  pri- 
tate  injuries,  but  the  true  policy  of  the  law  is  to 
require  parties  to  seek  redress  in  the  civil  courts 
for  private  wrongs."  The  record  failed  to  show 
whether  this  point  was  affirmed  or  not. 

The  Court  charged  the  jury,  inter  alia^  as  fol- 
lows:— 

«*  This  indictment  contains  two  counts.  The 
first  alleges  not  only  that  the  defendants  con- 
spired to  cheat  and  defraud  the  prosecutor,  but 
that  they  fully  executed  the  conspiracy  by  the 
false  representations  and  pretences  therein  spe- 
cially mentioned But  the  Common- 
wealth ask  for  a  conviction  upon  the  first  count 
of  the  indictment  with  a  view  to  a  judgment  of 
restitution,  if  the  defendants  are  found  guilty, 
h  order  therefore  to  find  the  defendants  guilty 
under  this  count,  the  jury  must  not  only  find 
that  the  defendants  conspired  to  cheat  and  de- 
fraud Thomas  F.  Kerns,  the  prosecutor,  but  they 
must  also  find  that  the  conspiracy  thus  formed 
was  fully  carried  out,  and  that  Kerns  was  actually 
defrauded  of  the  moneys  charged  in  the  indict- 
ment." 

Verdict,  guilty  on  both  counts.  Sentence  and 
judgment  were  subsequently  entered  as  follows : — 

"That  you,  Jacob  Huntzinger  and  J.  Albert 
Hontzinger,  pay  a  fine  of  five  hundred  dollars 
(>Soo)  to  the  Commonwealth  for  the  use  of  the 
county  of  Berks ;  that  you  restore  and  pay  to  the 
prosecutor,  Thomas  F.  Kerns,  the  property  of 
which  he  was  defrauded,  to  wit,  the  sum  of 
twenty-four  thousand  dollars  ($24,000),  unless 
you  have  already  done  so;  that  you  undergo 
imprisonment  in  the  Berks  County  jail  by  sepa- 
rate and  solitary  confinement  at  labor  for  the 
period  of  two  years  to  be  computed  from  this 
day;  that  you  pay  the  costs,  and  stand  com- 
mitted unril  this  sentence  is  complied  with." 

A  few  days  after  the  sentence,  application  was 
made  to  the  Supreme  Court  for  a  special  cUloca- 
tur  for  a  writ  of  error  to  remove  the  cause 
thither.  This  application  was  refused.  Subse- 
quently in  vacation,  however,  the  allocatur  was 
aUowed  by  Paxson,  J.  Whereupon  defendants 
took  this  writ,  assigning  for  error,  inter  alia,  that 
part  of  the  sentence  and  judgment  which  ordered 
restitution  to  be  made  to  the  prosecutor. 

G,  F.  Boer  (with  him  G,  E,  Farquhar  and 
F,  W,  Hughes)  y  for  plaintiffs  in  error. 

Prior  to  the  Act  of  i860,  sentence  of  restitu- 
tion was  confined  to  convictions  for  hoise-steal- 


ing,  simple  and  petty  larceny,  and  robbery  and 
burglary.  No  statute  authorized  it  in  cases  of 
conspiracy,  and  no  intention  to  extend  it  to  con- 
spiracy can  be  found  in  the  Act  of  i860  or  in 
the  remarks  of  the  commissioners  on  the  section 
in  question.  The  section  was  designed  to  cover 
cases  of  larceny  and  crimes  of  a  similar  nature, 
where  the  gist  of  the  offence  is  the  fraudulent 
taking  of  another's  goods.  Conspiracy  is  radi* 
cally  different  in  its  nature,  as  the  offence  which 
constitutes  it  lies  not  in  the  cheating  and  defraud- 
ing, but  the  combination  and  agreement  to  cheat. 
In  conspiracy,  the  taking  does  not  constitute  the 
offence  but  is  merely  evidence  thereof.  The  in- 
dictment clearly  charges  nothing  but  a  conspi- 
racy, and  the  jury  have  found  the  defendants 
guilty  in  manner  and  form  as  indicted.  It  has 
not  been  found  that  they  did  actually  take  the 
money.  They  were  not  indicted  for  this  offence, 
and  Kerns  is  left  to  his  civil  remedy,  if  he  has 
been  deprived  of  his  property. 

Moreover,  there  has  been  no  ascertainment  of 
the  value  of  the  property  taken ;  the  value  al- 
leged in  an  indictment  is  rarely  or  never  the  true 
value;  and  there  must  be  a  judicial  ascertain- 
ment of  the  value  in  order  to  sustain  a  decree  of 
restitution.  This  has  been  so  held  in  other 
States. 

Gilbert  v,  Steadman,  i  Root,  403. 

Locke  V,  State,  32  New  Hampshire,  106. 

Sawyer  v.  People,  8  Illinois,  53. 

Hildreth  v.  People,  32  Illinois,  36. 

A,  W,  Schalky  District  Attorney  for  Schuyl- 
kill County  (with  him  Wm,  Af,  Goodmatiy  Dis- 
trict Attorney  for  Berks  County,  Wm,  B.  Afann^ 
Lin  Bartholomew^  F.  W.  Bechtel,  H,  C.  G. 
Reber,  and  Danl.  and  Jos.  Ermentrout),  for  the 
Commonwealth. 

This  case  ,is  res  adjudicata,  as  this  Court  has 
unanimously  refused  an  allocatur.  Such  an  order 
is  a  final  disposition  of  the  case. 

It  was  perfectly  proper  to  charge  in  the  indict- 
ment both  the  conspiracy  and  its  execution,  for 
it  was  all  one  transaction.  One  charge  will  oflen 
include  another,  as  robbery  includes  assault  and 
battery,  and  rape  includes  fornication  and  assault 
and  battery. 

[Trunkey,  J.  Does  the  indictment  charge 
that  the  defendants  got  this  money  ?] 

The  language  of  an  indictment  is  to  be  under- 
stood according  to  its  natural  import. 
Comm.  V,  Wentz,  i  Ashm.  272. 
Collins  V.  Comm.,  3  S.  &  R.  221,  226. 

Accordingly,  the  plaintiffs  in  error  argued  be^* 
low  that  the  indictment  charged  an  executed 
conspiracy,  and  that  sentence  of  restitution  must 
follow  a  conviction,  and  presented  points  to  that 
effect.  After  helping  to  bring  about  this  error 
(if  it  be  one)  they  will  not  now  be  allowed  to 
complain.    The  history  of  the  legislation  on  this 
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subject  shows  that  the  remedy  prior  to  i860  was 
insufficient  in  this  class  of  cases,  and  that  that  Act 
was  meant  to  extend  it  to  all  cases  of  unlawfully 
and  fraudulently  taking  or  obtaining  or  receiv- 
ing the  property  of  another.  There  can  be  no 
difficulty  in  this  case  about  the  value  of  the  prop- 
erty taken,  as  the  indictment  alleged  it,  and  the 
proof  from  defendant's  own  books  showed  con- 
clusively that  the  amount  was  as  alleged. 

March  28,  1881.  The  Court.  The  indict- 
ment charges  that  Jacob  Huntzinger,  President, 
and  J.  Albert  Huntzinger,  Cashier  of  the. Miners' 
Trust  Company  Bank,  of  Pottsville,  a  corpora- 
tion, did  conspire  to  cheat  and  defraud  Thomas 
F.  Kerns  of  twenty  four  thousand  dollars  by 
means  of  falsely  and  fraudulently  representing  to 
said  Kerns  that  said  bank  was  solvent,  and  able 
to  pay  all  its  liabilities,  and  thereby  inducing 
him  to  deposit  in  said  bank  the  said  sum  of 
twenty-four  thousand  dollars,  whereas  the  said 
Jacob  and  J.  Albert,  president  and  cashier  as 
aforesaid,  well  knew  said  corporation  was  wholly 
insolvent,  and  unable  to  pay  its  liabilities.  Of 
this  conspiracy  the  defendants  were  convicted, 
and  sentenced  to  imprisonment,  to  pay  a  fine, 
to  pay  the  costs,  and  to  restore  or  pay  to  Thomas 
F.  Kerns  twenty-four  thousand  dollars.  The 
sole  question  is  whether  the  indictment  supports 
a  judgment  of  restitution.  It  is  not  now  and 
here  gainsaid  that  the  judgment  in  all  other 
respects  was  right. 

The  offence  of  conspiracy  was  clearly  and 
sharply  set  forth  in  each  of  the  two  counts  in  the 
indictment.  Had  Kerns  not  lost  a  dollar,  on 
proof  of  the  alleged  conspiracy  the  defendants 
could  have  been  as  well  convicted  on  the  first  as 
the  second.  In  the  first  count  only  the  means 
for  accomplishment  of  their  purpose  are  stated, 
'namely,  false  and  fraudulent  representations  to 
Kerns  respecting  the  solvency  of  a  corporate 
bank,  thereby  inducing  him  to  deposit  twenty- 
four  thousand  dollars  in  said  bank.  It  is  obvious 
that  the  Commonwealth  intended  to  state  only 
the  means  intended  to  be  used  by  the  conspira- 
tors. Direct  averment  is  not  made  that  Kerns 
did  deposit  said  money,  or  that  he  lost  the  money. 
Certainly  it  cannot  be  inferred  from  anything  in 
the  indictment  that  the  defendants  themselves 
took  or  obtained  the  money,  for  it  is  a  mere  in- 
ference from  the  means  they  devised  by  which  it 
may  be  said  that  the  corporation  got  the  money. 
If  the  part  charging  conspiracy  be  struck  out,  no 
crime  or  misdemeanor  is  stated  in  the  indictment. 

The  conspiracy  is  complete  when  the  parties 
have  made  the  unlawful  confederacy,  and,  there- 
fore, it  does  not  include  another  offence ',  as  bur- 
glary is  completed  before  other  felony,  which 
the  burglar  intended,  is  committed.  Unless  the 
crime  besides  the  conspiracy,  or  the  felony  be- 


sides the  burglary,  be  distinctly  charged,  there 
can  be  no  conviction  for  anything  but  the  alleged 
offence.  These  and  like  cases  differ  wholly  from 
those  where  the  greater  include  the  less,  or  where 
by  statute  a  person  indicted  for  felony  may  be 
convicted  of  a  misdemeanor.  The  Common- 
wealth could  have  preferred  a  count,  charging 
the  defendants  with  conspiracy,  setting  forth  the 
means  they  used,  and  averring  that  with  intent  to 
cheat  and  defraud  Kerns,  they  obtained  from 
him  twenty-four  thousand  dollars.  But  nothing 
more  than  conspiracy  by  the  Huntzingers  is 
pleaded.  They  are  not  charged  with  having 
taken  or  obtained  the  money  from  Kerns. 

The  179th  section  of  the  Crimes  Act  of  i860 
is  very  broad,  requiring  in  almost  every  criminal 
offence,  including  in  its  perpetration  the  obtain- 
ing of  money  or  other  valuable  thing,  in  ad- 
dition to  the  prescribed  punishment,  that  the 
defendant  shall  be  adjudged  to  restore  to  the 
owner  such  money  or  property,  or  pay  him  the 
value  thereof.  But  the  indictment  must  show 
that  property  was  taken  or  obtained.  It  does 
this,  of  course,  in  robbery,  larceny,  false  pre- 
tences and  other  crimes,  which  are  not  com- 
mitted unless  property  be  taken.  Forgery  is 
named  in  said  section  of  the  statute,  yet  one  may 
commit  forgery  and  not  succeed  in  obtaining 
money  or  goods  of  another.  Burglary  is  also 
named,  but  it  is  burglary  of  property,  not  bur- 
glary with  intent  to  steal  or  do  other  felony. 
Conspiracy  to  cheat  and  defraud  is  not  named, 
and  if  it  is  embraced  it  must  only  be  when  it  has 
been  executed.  In  every  case,  to  support  a  judg- 
ment of  restitution,  the  indictment  must  show 
that  the  money  or  other  thing  was  actually  ob- 
tained and  taken  by  the  defendant.  This  is  as 
essential  as  that  the  indictment  must  show  an 
offence  punishable  by  a  fine  or  imprisonment  to 
support  a  judgment  that  the  defendant  pay  a  fine 
or  undergo  imprisonment.  The  record  must  be 
self-sustaining.  A  judgment  without  indictment 
or  for  an  offence  not  charged  in  the  indictment 
must  fall.  Divers  statutes  impose  increased  pun- 
ishment on  second  conviction  for  certain  of- 
fences, but  unless  the  former  conviction  be 
staled  in  the  indictment,  the  Court  cannot  im- 
pose the  increased  punishment.  (Ranch  v.  Com- 
monwealth, 28  P.  F.  S.  490.)  In  that  case, 
Agnew,  C.  J.,  said:  *<0n  every  principle  of 
personal  security  and  the  due  administration  of 
justice,  the  fact  which  gives  rightfulness  to  the 
greater  punishment  should  appear  in  the  record. 
To  leave  a  Judge  to  determine  outside  of  the  re- 
cord is  to  subject  the  defendant  to  an  unconsti- 
tutional mode  of  trial."  And  this  language  is 
just  as  apposite,  where  judgment  of  restitution  is 
claimed,  if  the  indictment  does  not  charge  the 
taking  or  obtaining  of  the  thing  asked  to  be 
restored. 
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It  is  scarcely  necessary  to  remark  that  this 
(tasc  roust  be  determined  by  the  record.  We 
are  not  unmindful  of  the  argument  on  the  part  of 
the  Commonwealth,  but  we  fail  to  see  how  the 
points  submitted  by  the  defendants  at  the  trial, 
and  the  charge  of  the  Court  can  have  other 
effect  than  to  induce  care  in  consideration  of  the 
point  now  presented. 

Nor  is  the  narrative  of  the  conduct  of  the 
Huntjdnger  family  a  prop  to  the  judgment. 
Nor  has  there  been  a  previous  adjudication  by 
this  Court.  An  allowance  or  refusal  of  a  writ  of 
error  is  not  an  adjudication  that  error  does  or 
does  not  exist.  If  it  were,  allowance  would  be 
equivalent  to  reversal,  and  refusal  by  the  Court 
or  a  Judge  in  vacation,  would  be  an  affirmance 
without  a  hearing.  When  the  record  was  pre- 
sented, within  a  few  days  after  the  sentence, 
attention  was  directed  to  matters  that  took  place 
at  ^  trial,  claimed  by  defendants  as  cause  for 
entire  reversal  and  another  trial,  and  the  clause 
of  the  judgment  now  assigned  for  error  escaped 
consideration.  When  this  clause  was  brought  to 
the  attention  of  Justice  Paxson  in  vacation,  and 
he  was  convinced  the  question  raised  was  of  so 
much  doubt  that  it  ought  to  be  argued  before  and 
considered  by  the  Court,  he  properly  allowed  the 
writ. 

The  part  of  the  judgment  in  these  words, 
"that  you  (Jacob  Huntzinger  and  J.  Albert 
Huntzinger)  restore  and  pay  to  the  prosecutor, 
Thomas  F.  Kerns,  the  property  of  which  he  was 
defrauded,  to  wit,  the  sum  of  twenty-four  thou- 
sand dollars  ($24,000),  unless  you  have  already 
done  so,"  is  reversed. 

Opinion  by  Trunkkv,  J. 


}•«.  '80,  79.  April  I,  iS8r 

Appeals  of  Wilbur  et  al. 

Errors  and  appeals — Practice — Decree  confirm' 
ing  the  report  of  master  pro  forma — Appeal 
therefrom —  When  not  heard. 

Where  the  Court  below  has  entered  a  decree,  ptv  format 
confinsmg  the  report  of  a  master  without  hearing  the 
cttse  or  delivering  an  opinion,  an  appeal  therefrom  wUl 
not  be  entertained. 

Appeals  from  the  Common  Pleas  of  Carbon 
County. 

These  appeals  were  taken  from  a  decree  of 
Dreher,  p.  J.,  confirming,  ^^ /[^//ra,  the  de- 
cree recommended  by  the  master  (Samuel  Robb, 
E«q.)  in  the  case  of  Packer  et  al.  v.  Noble  et  al. 

The  causes  coming  on  for  argument,  Shars- 
WOOD,  C.  J.,  expressed  a  doubt  as  to  whether 
the  Court  had  power  to  hear  these  appeals,  there 
feving  been  no  consideration  of  the  cause  nor 
opinion  filed  by  the  Court  below. 


George  W,  Biddle  (Furman  Sheppard  with 
him),  for  the  appellants.  The  master's  report 
ends  with  a  decree  which  was  confirmed  by  the 
Court  below.  The  record  therefore  shows  a 
judgment  which  can  be  reviewed  here.  This 
mode  of  procedure  has  been  the  practice  at 
Nisi  Prius,  and  has  occurred  on  the  equity  side  of 
our  Common  Pleas. 

[Sharswood,  C.  J.  That  is  true,  but  it  was 
only  a  matter  of  practice  and  not  of  right.  We 
think  we  are  entitled  to  the  opinion  of  the  Court 
below.  Besides  the  New  Constitution  confines  our 
original  Jurisdiction  to  certain  specified  cases, 
and  to  take  the  present  catise  up  in  this  form 
would  be  entirely  against  the  spirit  of  its  provis- 
ions.] 

B,  H,  Brewster,  James  H,  Campbetty  and  W, 
A,  Porter,  for  the  appellees,  conciured  in  the  de- 
sire of  the  appellants  to  have  the  cause  heard. 

April  I,  1881.  The  Coukt.  The  decree, 
pro  forma,  in  the  Court  below,  is  reversed,  and 
the  record  is  remitted,  with  directions  to  the 
Court  below  to  read  and  decide  upon  the  excep- 
tions of  the  several  appellants. 

Per  Curiam. 


Common  IJIeas— 2^to. 


C.  p.  No.  2. 

Holtzner  v.  Byrne. 
Pleading — Plea  of  lis  pendens  a  plea  in  abate' 
ment  and  not  in  bar. 
Sur  rule  to  strike  off  special  plea. 
Assumpsit,  by  Holtzner  against  Byrne. 
Plaintiff  filed  his  narr.,  and  defendant  pleaded 
the  general  issue.   Afterwards,  six  weeks  fldfter  the 
filing  of  the  narr.,  defendant  filed  a  special  plea 
setting  forth  that  on  October  ist,  1877,  the  plain- 
tiff brought  suit  in  a  magistrate's  court  "  in  a  cer- 
tain plea  of  debt,  for  not  performing  the  very 
same  identical  promises"  as  those  declared  on  in 
the  present  suit ;  that  the  hearing  in  the  magis- 
trate's court  was  continued  for  one  week,  but 
that  no  further  proceedings  had  ever  been  taken. 
Henry  C,  Titus,  for  the  rule. 
A  former  action  pending  can  only  be  pleaded 
in  abatement ;  and  such  a  plea  cannot  be  filed 
after  a  plea  in  bar,  and  will  be  stricken  off  if  filed 
after  the  general  issue. 
Court  Rule,  97. 

Green  «/.  Township,  6  Sm.  1 10. 
Findlay  v,  Kleim,  12  Id.  112. 
Reimer  v.  City,  $  Weekly  Notes,  449. 
The  Court.     Rule  absolute. 
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C.  p.  No,  a.  Feb.  9. 

Dejonge  v.  Helmbold. 

Frincipal  and  surety — A  receipt  of  part  of  a 
claim  from  the  surety  only  discharges  the  prin- 
cipal pro  tanto  even  though  the  creditor 
agree  to  receive  such  payment  in  discharge  of 
iSs  claim  against  the  surety. 
Sur  rule  for  judgment  for  want  of  a  sufficient 

affidavit  ef  defence. 

Sci.  fe.  to  revive  judgment. 

The  affidavit  set  forth  that  after  judgment  had 

been  entered  against  the  defendant,  he  sued  out 

a  writ  of  error  and  entered  the  requisite  security  ; 

that  the  judgment  was  affirmed  by  the  Supreme 

Court,  and  that  he  is — 

^  Informed  and  believes,  nnd  expects  to  be  able  to  prove, 

that>the  plaintiff  saed  out  the  said  recognizance,  and  issued 

execution  against  the  said  sureties,  and  has  collected  from 

them  an  amount  which  he  has  accepted  in  liiU  of  his  claim 

against  them.'' 

Geo.  L.  Crawford,  for  the  rule. 

The  Court,  The  receipt  of  part  of  the  claim 
from  a  surety  is  a  credit  pro  tanto  but  cannot 
operate  as  a  discharge  of  the  principal.  The  affi- 
davit is  also  defective  in  not  setting  up  how 
much  the  plaintiff  received. 

Rule>absolute. 


C.  P.  No.  2. 


Uaich  16, 1881. 


Potts  V.  Potts. 


facts  set  forth  in  her  petition,  but  on  being  called 
by  counsel  against  the  application,  she  arinttted 
that  she  had  not  lived  with  her  husband  since 
1862,  and  that  in  1873  she  **  married"  Charies 
Waterhouse.  She  also  admitted  that  in  b86^  her 
late  husband  told  her  that  he  had  marrierii0gai&. 

Nichols,  for  the  rule. 

Af.  Z..  KohUr  and  Ray  W.  Jones ^  awtra. 

A  decree  of  divorce  can  only  be  set  aside 
upon  the  ground  of  fraud,  and  fraud  is  not  to  be 
presumed,  but  must  be  established  bj  dear  and 
positive  evidence. 

The  greatest  length  of  time  after  which  a 
Court  in  Pennsylvania  has  entertained  sndi  a 
petition,  is  ten  months,  and  in  that  case  there 
was  no  second  wife  whose  rights  were  to  be  con- 
sidered. 

Boyd's  Appeal,  2  Wr.  241. 

The  Court.  Whether  or  not  the  petitioner 
was  really  ignorant  of  the  decree  when  it  was 
made,  she  certainly  knew  of  it  eleven  years  be- 
fore slie  made  this  application,  and  during  that 
time,  she  had  '<  married''  anoihei  man.  She 
comes  here  now  not  for  redress  against  a  fraud, 
but  with  an  impudent  claim  for  a  share  of  the 
dead  man's  property. 

Petition  dismissed. 


Divorce — Vacating  decree — Proceedings  to  va^ 

cote  a  decree  granted  eighteen  years  before  the 

proceedings  io  contest. 

Petition  to  open  and  vacate  a  decree  of  di- 
vorce. 

Emma  Potts  presented  a  petition  to  open  and 
vacate  a  decree  of  divorce.  The  divorce  was 
decreed  April  11,  1863,  and  this  petition  was 
presented  September  25,  1880.  The  docket 
entries  showed  that  two  subpoenas  issued  and 
that  both  were  returned  <'  N.  £.  I.,'*  the  second 
one  being  returned  published  sec.  leg. 

The  petitioner  averred  that  she,  the  respondent 
in  the  suit,  was  never  served  with  any  notice 
whatever  of  the  suit.  That  she  was  induced  to 
go  to  the  West  on  **  account  of  her  health"  by 
her  husband  and  his  friends,  but  that  she  was  in 
the  city  repeatedly  during  the  years  1862  and 
1863,  and  that  she  was  frequently  visited  by  her 
husband  in  the  West.  She  further  averred  that 
she  never  knew  of  the  deqcee  of  divorce  until 
within  a  short  time  of  her  presenting  the  peti- 
tion, when  she  learned  of  it  from  the  fact  that 
Some  one  else  claimed  the  estate  of  her  now  de- 
ceased husband  as  his  widow. 

The  petitioner  was  not  called  to  testify  to  the 


C.  P.  No.  2.  Maich  rS,  rS8i. 

Jones  V.  The  Manufacturcis'  Bank. 

Foreign  attachment — Equitable  set-off — Insol- 
vents— Right  of  a  bank  to  set-off  unmatured 
paper  of  an  insolvent  depositor  against  the 
balance  due  him  on  his  deposits — Garnishee — 
IVhen  a  garnishee  is  not  chargeaHe  with  tnte- 
rest — Prcutice. 

Sur  rule  for  a  new  trial,  and  motion  for  judg- 
ment non  obstante  veredicto. 

Foreign  attachment,  in  which  William  W.  Jones 
was  plaintiff,  James  Fayer  defendant,  and  the 
Manufacturers'  Bank  garnishee.  Judgment  was 
obtained  against  the  defendant  for  1 1260.62. 
The  garnishees,  in  answer  to  the  interrogatcmes, 
averred  that  they  did  not  know  James  Fayer, 
and  had  had  no  business  dealings  with  him. 
That  they  had  an  account  with  one  **  William 
Fayer,  agent,"  and  that  on  the  date  of  the  at- 
tachment, Dec.  22,  1879,  there  was  due  him 
I913.74.  But  that  there  were  two  notes  which 
the  bank  had  discounted  for  the  said  '<  William 
Fayer,  agent,"  one  of  them  for  $255.90,  due 
Jan.  6-9,  1880,  and  the  other  for  $500.00,  due 
Feb.  5-8,  1880,  which  it  claimed  to  set  off.  Both 
of  these  notes  were  made  by  accommodation 
makers,  and  were  indorsed  "William  Fayer, 
agent." 

On  the  trial,  before  Mitchell,  J.,  it  was 
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shown  that  James  Payer  was  a  resident  of  Liver- 
pool, and  that  William  Payer,  his  son,  was  his 
agent.  The  facts  set  forth  in  the  garnishee's 
answer  were  duly  proved.  Under  the  instruction 
of  the  Court  the  jury  found  for  plaintiff,  and 
assessed  thedamages  at  ^977.70,  of  which  #913.74 
was  for  principal,  and  ^3.96  interest. 

The  jury  also  found  specially — 

First.  That  William  Payer  was  agent  for 
James  Payer,  defendant,  at  the  time  of  the  at- 
tachment, December  23,  1379. 

Second.  That  the  bank,  garnishee,  did  not 
know  for  whom  its  depositor,.  William  Payer, 
agent,  was  agent,  either  at  the  time  of  discount- 
ing notes,  or  at  the  time  of  the  attachment. 

Third.  That  William  Payer,  doing  business  as 
William  Payer,  agent,  was  insolvent  at  the  time 
of  the  attachment. 

Fourth.  That  the  set-off  of  the  bank  upon  the 
two  notes,  if  the  Court  shall  determine  that  it  is 
to  be  made,  amounts  to  |8io. 

The  Court  reserved  the  question,  *'  whether, 
under  the  facts  found,  the  bank  wa$  entitled  to 
its  set-off." 

.Counsel  for  the  bank  having,  on  a  previous 
day,  obtained  a  rule  nisi  for  a  new  trial, 

Frank  P.  Prichard{  Wm.  H.  Peace  with  him), 
now  sliowed  cause. 

The  addition  of  the  word  "agent"  to  the  de- 
podtor's  name  was  notice  that  the  depositor  was 
agent  for  some  one,  and  even  though  the  bank 
did  not  know  the  name  of  the  principal  they 
cannot  claim  any  rights  against  the  agent  other 
than  such  as  they  would  have  successfully  main- 
tained against  the  principal  if  known. 
Bank  v.  Jones,  6  Wr.  536. 

There  was  no  allegation  that  James  Payer  was 
insolvent,  and  the  finding  that  **  William  Payer, 
doing  business  as  William  Payer,  agent,"  was 
insolvent,  amounts  only  to  a  finding  that  at  the 
time  of  the  attachment  William  Payer,  agent, 
was  not  in  funds  of  his  principal  sufficient  to 
meet  his  principal's  liabilities.  William  Payer, 
agent,  was  not  the  maker,  but  was  merely  the 
indorser  of  the  notes ;  he  did  not,  therefore,  owe 
a  debt  to  the  bank  payable  in  the  future,  but  had 
merely  incurred  a  contingent  liability  as  surety 
for  the  makers  of  the  notes. 

Even  if  James  Payer  had  been  the  maker  of 
(he  notes,  and  become  insolvent,  the  bank 
would  have  had  no  lien  or  right  of  set-off  as 
against  the  attaching  creditor. 

Bower  V.  For.  &  Col.  Gas.  Co.,  22  Weekly  Rep.  740. 

Dougherty  v.  Bank,  9  Weekly  Notls,  i. 

Spanlding  v.  Backus,  122  Mass.  553. 

Parsons  v.  Root,  41  Conn.  161. 

Edwards  v.  Delaplaine,  2  Harrington,  322* 

IngaUs  V.  Dennett,  6  Greenl.  79. 

Self  V.  Kirkland,  24  Ala,  275. 

The  right  of  set-off  claimed  by  the  bank  has 
been  refused  in  analogous  cases. 


Boslerr.  Bank,  4  Barr.  32. 
Farmers'  &  Mech.'s  Bank's  App.  12  Wr.  57. 
Inasmuch  as  the  bank  has  defended  this  suit 
for  its  own  beneiit,  and  in  order  to  assert  adaim 
upon  the  fund,  it  is  chargeable  with  interest. 
Singerly  v.  Woodward,  8  Weekly  Notes,  3391 
Robert  H.  Neilson  {Henry  C.  Olmsted  with 
him),  for  the  rule  and  motion. 

Under  no  circumstances  can  an  attaching  cred- 
itor occupy  a  better  position  than  his  debtor. 

Good  V.  Grant,  26  Sm.  52-56. 
But  it  does  not  follow  that  he  may  occupy  a 
position  as  good.    James  Fayer  could  not  have 
this  balance  free  from  our  set-off,  because — 

(i)  The  right  of  our  dealing  with  an  agent 
for  a  foreign  or  undisclosed  principal  to  treat  the 
agent  as  the  principal  debtor  is  undoubted. 

Thomson  v.  Davenport,  2  Sm.   Lea.  Cas.  (7t]»  Am. 

(2)  It  is  a  custom  of  banks  in  discosnting 
notes  for  their  depositors  to  treat  the  deposit  as 
security  for  the  discount ;  and  the  jary  having 
found  that  the  deposit  of  "William  Fayer, 
agent,**  is  the  money  of  James  Fayer,  we  submit 
that  there  is  an  irresistible  presumption  that  the 
discounts,  which  passed  into  the  saoae  account, 
and  formed  part  of  the  balance  in  dispute,  are 
the  liabilities  of  James  Fayer. 

(3)  The  proposition  that  the  liability  of  aa 
indorser  is  a  contingent  liability  is  at  variance 
with  the  authorities. 

Chitty  on  Bills,  ch.  vi.  *242. 

Stephens  v.  The  Monongahela  Bank,  7  Iforris,  158- 
163 ;  s.  c,  7  Weekly  Notes,  491-494. 

Stewart  v.  Bank,  6  Weekly  Notes,  3991. 
And,  though  the  reasoning  of  Mr.  Justice 
Trunkey,  in  Dougherty  v.  Bank  {supra),  is  con- 
trary to  the  view  which  we  maintain,  the  judg- 
ment of  the  Court  is  precisely  similar  to  the  one 
for  which  we  are  seeking.  The  cases  in  this  and 
other  States,  in  which  a  contrary  conclusion  has 
been  reached,  are  either  cases  in  which  the  doc- 
trine of  mutual  credits  does  not  apply,  or  cases 
of  decedents*  estates,  lliese  latter  have  been 
distinguished  in — 

Jordan  v.  Sharlock,  3  Norris,  366. 
In  regard  to  the  charge  of  interest,  ft  must  be 
recollected  that  the  depositor  was  ''  William 
Fayer,  agent,"  and  the  defendant  in  this  suit  is 
James  Fayer ;  it  is  therefore  quite  unreasonable 
to  hold  that  we  are  in  default  until  after  a  final 
judgment  shall  have  been  entered  on  the  verdict 
in  this  case. 

C.  A.  V. 
March  22,  1881.    The  Court.    Verdict  re- 
duced to  $913.74  rbeing  the  amount  found  in 
the  garnishee's  hanos  without  interest),  and  rule 
discharged. 
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C.  p.  No.  4.  March  14,  1881. 

The  Penn  Mutual  Life  Ins.  Co.  v. 
Thackara  et  al. 

Fixtures — Distinction  between  real  and  personal 
property —  What  passes  at  sheriffs  sale  of  the 
realty —  Gas  fixtures  are  personalty  ;  the  pur- 
chaser of  realty^  whether  at  public  or  private 
saUy  acquires  no  title  to  them  in  the  absence 
of  a  special  agreement. 
Feigned  issue  between  the  Penn  Mutual  Life 
Insurance  Co.  and  Thackara,  Buck  &  Co.,  as  to 
the  ownersliip  of  certain  gas  fixtures.     The  par- 
ties agreed  upon  the  following  case  stated  : — 

**0n  May  31,  1875,  George  E.  Bliem  pur- 
chased from  one  Snyder  a  lot  of  ground  on 
Oxford  Street  above  Seventeenth,  in  the  city  of 
Philadelphia.  On  the  same  day  he  entered  into 
an  agreement  with  the  Penn  Mutual  Life  Insur- 
ance Company,  by  the  terms  of  which  it  was  to 
advance  to  him  the  sum  of  $16,000,  with  which 
to  pay  for  the  said  ground,  and  the  further  sum 
of  $34,000  to  pay  for  the  erection  of  ten  dwell- 
ing houses  on  the  said  property.  To  secure  the 
said  company  for  its  said  loan,  Bliem  executed 
apd  delivered  to  the  company  ten  advance  money 
mortgages  for  $5000  each,  under  the  provisions 
of  the  law  as  then  in  force,  with  the  usual  ac- 
companying bonds,  and  accompanying  agree- 
ment, and  covenant  by  the  company  to  make 
the  said  advances. 

^*  The  contract  was  fully  carried  out,  and  Bliem 
completed  the  houses  and  rented  the  same,  hav- 
ing first  purchased  from  Thackara,  Buck  &  Co. , 
defendants  herein,  the  necessary  gas  fixtures,  and 
placed  them  in  the  said  houses. 

**  On  April  24,  1879,  interest  not  having  been 
paid  on  the  mortgages  on  Nos.  1703,  1709,  and 
1 71 1  Oxford  Street — three  of  the  aforesaid  pro- 
perties— the  insurance  company  entered  judg- 
ment against  the  said  Bliem  on  the  three 
bonds  accompanying  the  said  three  mortgages, 
condemned  the  said  properties,  and  sold  the 
same  at  sheriffs  sale  on  September  15,  1879. 
The  company  bought  all  three  properties  at  said 
sale,  went  into  possession,  and  have  remained 
in  possession  ever  since.  The  gas  fixtures  were 
at  all  times  after  their  first  attachment  to  the 
premises  in  the  houses,  and  are  there  now,  but 
they  were  not  mentioned  in  the  mortgages,  the 
writs  of  fi.  fa.,  the  writs  of  vend,  ex.,  the  ad- 
vertisements or  handbills  of  the  sheriflPs  sale,  or 
the  sherifTs  deeds,  and  were  only  included,  if 
included  at  all,  in  the  general  term,  appurte- 
nances. 

'*  On  October  2,  1880,  Thackara,  Buck  &  Co., 
the  defendants  in  the  feigned  issue,  issued  a  writ 
of  fieri  facias  upon  a  judgment  which  had  been 
obtained  by  them  on  March  29,  1880,  against 
the  said  George  £.  Bliem  in  this  Court,  in  an 


action  for  goods  sold  and  delivered.  Under  this 
writ  the  sheriff  levied  upon  the  gas  fixtures  in 
these  properties  as  the  property  of  said  George 
£.  Bliem.  These  gas  fixtures  consisted  of  chan- 
deliers and  brackets  of  the  kind  ordinarily  used 
in  dwelling  houses.  The  Penn  Mutual  Life  In- 
surance Company  claimed  to  own  these  gas  fix- 
tures by  virtue  of  its  purchase  of  the  properties 
at  sheriffs  sale,  under  the  writs  of  vend.  ex. 
above  mentioned.  A  rule  of  interpleader  was 
granted,  and  this  feigned  issue  framed. 

*•  If  the  Court  should  be  of  opinion  that  the 
sheriffs  sale  under  the  writs  of  vend.  ex.  afore- 
said passed  the  title  to  these  gas  fixtures  to  the 
Penn  Mutual  Life  Insurance  Company,  and  that 
the  said  fixtures  were  not  subsequently  liable  to 
be  seized  in  execution  as  the  property  of  George 
R.  Bliem,  then  judgment  to  be  entered  in  favor 
of  the  plaintiff  in  the  feigned  issue. 

"  If  the  Court  should  be  of  opinion  that  the 
sheriffs  sale  under  the  writs  of  vend.  ex.  afore- 
said did  not  pass  the  title  to  these  gas  fixtures  to 
the  Penn  Mutual  Life  Insurance  Company,  bat 
that  the  said  fixtures  remained  the  property  of 
George  £.  Bliem,  liable  to  be  seized  and  sold  on 
executions  against  him,  then  judgment  to  be  en- 
tered in  favor  of  the  defendants  in  the  feigned 
issue." 

Samuel  B,  Huey  (with  whom  was  John  M. 
Williamson) y  for  the  plaintiff. 

Annexation  is  gradually  ceasing  to  be  the  cri- 
terion in  determining  what  are  and  what  are  not 
fixtures.  The  relation,  as  evidenced  by  the  in- 
tention, is  the  true  rule  to  be  applied. 

Meigs's  Appeal,  12  Sm.  28. 

Hill  t/.  Sewald,  3  Id.  271. 

Crane  v.  Brigham,  3  Stockton,  29,  35. 

Ferrar  v.  Chanffelete,  5  Denio,  527,  $31. 

Murdock  v.  Harris,  20  Barb.  407. 

Capen  v,  Peckman,  35  Conn.  88,  94. 

Hill  V.  Weniworth,  28  Vt.  428,  437. 
It  is  further  to  be  deduced  from  these  cases 
that  the  intent  to  make  the  relation  permanent 
may  be  presumed  to  be  strongest  as  between  the 
heir  and  executor  of  a  tenant  in  fee,  and  weak- 
est as  between  the  landlord  and  tenant  for  a 
short  time,  or  at  will. 

Where  realty  and  something,  which,  but  for 
its  relation  to  the  realty,  would  be  a  chattel, 
form  one  completed  thing,  an  intention  to  annex 
is  to  be  presumed. 

Voorhis  v.  Freeman,  2  W.  &  S.  116. 

Pyle  V.  Pennock,  Id.  390. 

Christian  v,  Dripps,  4  Casey,  271. 

Johnson  v,  Mehaffey,  7  Wright,  308. 

Winslow  V.  Ins.  Co.,  4  Met.  306. 

When  the  tenant,  whatever  be  his  interest, 
finally  quits  the  premises,  leaving  the  erection 
placed  thereon,  the  right  of  removal  is  gone. 
Davis  V.  Moss,  2  Wright,  346. 
Thorpp's  Appeal,  20  .Smith,  395. 
In  Vaughan  v,  Haldeman  (9  Casey,  522)  the 
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fixtures  were  put  in  by  the  owner  and  occupier 
of  the  premises,  for  his  own  personal  conve- 
nience, and  he  was  rightfully  on  the  premises 
when  legal  proceedings  raised  the  question.  In 
the  case  at  bar  the  gas  fixtures  were  attached  to 
give  value  to  the  realty. 

Frank  P,  Prichard  (with  whom  was  Albert 
B.  Guilb£rt)y  for  the  defendants. 

The  law  is  well  settled  in  Pennsylvania  that 
gas  fixtures  are  personalty,  and  do  not  pass  with 
the  realty  at  either  public  or  private  sale. 

Vaughen  v,  Haldeman,  9  C.  522. 

Jarechi  v.  Philharmonic  Soc.,  29  Sm.  403. 

Wilson  V.  Freeman,  7  Weekly  Notes,  33. 

Johnson  v.  Mchaffey,  7  Wr.  308. 

C.  A.  V. 
April  2,  1 88 1.  The  Court.  The  learned 
and  elaborate  argument  submitted  to  us  by  the 
plaintiff's  counsel  has  failed  to  convince  us  that 
this  case  differs  in  principle  from  Vaughen  v. 
Haldeman  (9  Casey,  522),  and  Jarechi  v.  Phil- 
harmonic Society  (29  Smith,  403).  All  the 
cases  in  this  State  decide  that  unless  there  is 
some  special  agreement  to  the  contrary,  gas  fix- 
tures are  mere  personal  chattels — as  much  so  as 
oil  lamps,  candlesticks,  candelabra,  or  gas  stoves. 
Vaughan  v.  Haldeman  determines  the  very  point 
upon  which  the  present  case  turns,  viz.,  that  such 
articles  are  not  fixtures  in  the  proper  sense  of 
the  term,  and  do  not  pass  by  a  sheriff's  sale  to 
the  vendee  of  the  realty.  It  can  make  no  dif- 
ference that  in  the  present  case  the  owner  had 
rented  the  premises,  and  was  not  personally  in 
possession.  The  possession  of  his  tenant  was 
the  same  as  his  possession,  and  renting  the  pro- 
perty to  a  tenant  does  not  alone  indicate  that  the 
owner  intended  to  alter  the  character  of  the  per- 
sonalty any  more  than  if  he  had  agreed  to  allow 
the  tenant  the  temporary  use  of  any  other  chat- 
tels left  in  the  house.  These  things  were  neither 
embraced  in  the  plaintiffs'  mortgage  nor  their 
levy,  and  constituted  no  part  of  the  considera- 
tion paid  for  the  property  when  sold  at  the 
sheriff's  sale.  In  Jarechi  v.  The  Philharmonic 
Society  an  effort  was  made  to  induce  the  Court 
to  reconsider  its  determination  in  Vaughan  v. 
Hakieman,  but  the  Court  adhered  to  its  decision, 
the  present  Chief  Justice  re-aflirming  in  his  opin- 
ion the  rule  laid  down  in  the  former  case,  that 
unless  there  is  a  special  agreement  on  the  part  of 
the  owner  to  the  contrary,  the  purchaser  of  the 
realty,  whether  at  private  sale  or  at  a  sheriff's 
sale,  acquires  no  title  to  the  gas  fixtures.  The 
result  reached  by  the  application  of  the  rule  in 
the  present  case  is  eminently  equitable,  for  the 
plaintiffs  have  got  the  property  which  they  relied 
upon  as  their  security,  and  the  defendants  will 
get  the  proceeds  of  the  property  which  they 
made,  but  which  was  never  paid  for. 

Judgment  for  the  defendants  on  the  case  stated. 

Opinion  by  Thayer,  P.  J. 


d^rpftans'  €ouvt. 


March  22,  1S81. 

Wharton's  Estate. 

Collateral  inheritance  tax —  When  to  be  paid  by 
tenant  for  life  and  when  by  remainderman — 
Peftaltyfor  delayed  payment — Appraisement  of 
life  tenants  interest — Acts  of  March  11,  iSjOf 
May  4r  1855,  and  April  10 y  1849, 
Sur  exceptions  to  adjudication. 
The  following  extracts  from  the  adjudication 
(before  Hanna,  P.  J.)  set  forth  the  facts  in  this 
case. 

'<  It  was  stated  at  the  hearing  that  the  collate- 
ral inheritance  tax  upon  the  legacy  or  fund  held 
by  the  accountants  had  not  been  paid,  and  tliat 
the  balance  of  income  stated  in  the  account  was 
retained  for  that  purpose,  but  the  Auditing  Judge 
is  of  opinion  that  the  tax  is  to  be  deducted  from 
the  principal  and  not  the  income. 

**  Testator  by  his  will  gave  and  bequeathed  to 
his  friend — 

*'  Mrs.  Kate  Lawrence,  the  sum  of  |20,ooo  for  the  sup- 
port of  herself  and  his  son  Edward  Whanon,  and  in  case 
of  her  death  to  be  held  in  trust  by  his  executors  thereinafter 
named,  for  the  use  and  maintenance  of  his  said  son  until 
he  arrived  at  the  nge  of  twenty-one  years,  the  principal  to 
be  paid  him  at  their  discretion." 

**  All  the  residue  of  his  estate  he  bequeathed  and 
devised  unto  his  sister,  Mrs.  Alida  G.  Mont- 
gomery. 

**  And  in  case  of  the  death  of  Mrs.  Kate  Lawrence  and 
his  son  without  said  son  leaving  any  issue,  he  directed  the 
amount  bequeathed  to  them  for  their  use  and  support,  to 
be  paid  to  his  sister,  Mrs.  Montgomery." 

*'  As  it  was  admitted  by  counsel  at  the  hearing, 
that  said  Edward  Wharton,  son  of  the  testator, 
was  not  born  in  lawful  wedlock,  it  is  evident  that 
the  fund  bequeathed  as  above,  is  subject  to  the 
collateral  inheritance  tax. 

**This  upon  the  legacy  of  $20,000  will  be 
$1000,  together  with  interest  thereon  from  May, 
14, 1875,  ^^^  *s  ^^  ^  deducted  from  the  principal 
fund  in  the  hands  of  accountants,  and  awarded 
to  the  Register  of  Wills." 

The  accountants.  The  Pennsylvania  Company 
for  Insurance  on  Lives,  etc.,  Trustees,  etc.,  filed 
exceptions  to  the  finding  that  the  interest  on  the 
$1000  awarded  as  collateral  inheritance  tax 
should  be  paid  out  of  the  principal,  and  claimed 
that  said  interest  should  be  paid  out  of  the  in- 
come, and  excepted  also  to  the  finding  that  it 
was  admitted  by  counsel  that  Edward  Wharton, 
son  of  the  testator,  was  illegitimate. 

y.  G,  Johnson,  for  exceptants. 
I     P.  T.  Ransfordy  contra.    • 
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April  2,  1880.  The  Court.  As  the  law 
stood  prior  to  the  Act  of  March  11,  1850,  §  i 
(Purd.  216,  §  7),  the  collateral  inheritance  tax 
was  due  upon  all  estates  subject  to  such  tax,  at 
the  end  of  one  year  from  the  death  of  the  dece- 
dent, a  penalty  at  the  rate  of  twelve  per  cent, 
being  added  if  not  then  paid.  (Act  of  April  10, 
1849,  §  i4>Purd.,  p.  215,  §5. 

But  by  the  Act  referred  to  (March  11,  1850), 
it  was  provided  that  in  case  of  a  remainder  or  re 
versionary  interest,  after  an  estate  for  years  or 
for  life,  the  person  entitled  might  elect  to  wait 
the  actual  coming  into  possession  of  his  estate ; 
and  in  such  case  should  give  security  to  the  Reg- 
ister for  the  payment  of  the  tax  with  interest  at 
six  per  cent,  from  the  time  it  accrued.  The  Act 
of  May  4,  1855,  §  I  (Purd.  216,  §  9),  went 
still  further,  and  provided  that  the  penalty  should 
not  be  charged  in  any  case  against  the  party  en- 
titled in  remainder,  etc.,  until  his  interest  shall 
come  into  actual  possession  and  enjoyment ;  and 
that,  "  if  such  legatees  or  devisees  shall  elect  to 
pay  said  tax  in  anticipation  of  the  same  coming 
into  actual  possession  and  enjoyment,  the  same 
shall  be  received  at  the  then  valuation  of  the 
legacy  or  devise,  deducting  the  value  of  the  life 
estate  or  term  of  years.** 

The  estates  of  the  tenant  for  life  and  of  the 
remainderman  are  thus  recognized  as  separate 
and  distinct,  and  neither  is  to  be  affected  by  the 
t^  or  interest  or  penalty  to  be  paid  by  the  other. 
The  tenant  for  life  is  entitled  to  the  enjoyment 
of  the  entire  estate  while  he  lives — he  paying 
only  the  tax  assessed  upon  the  "value  of  such 
estate**;  while  the  tenant  in  remainder,  when  he 
shall  come  into  the  possession  and  enjoyment,  is 
entitled  to  it  without  other  deduction  than  the 
tax  due  by  himself  and  such  interest  as  may  have 
accrued  thereon.  From  the  provision  giving 
him  the  privilege  to  pay  his  tax  in  anticipation, 
the  value  of  the  life  estate  being  deducted  in  es- 
timating the  amount  upon  which  the  tax  is  to  be 
paid,  it  would  seem  that  interest  from  the  death 
of  the  decedent  is  not  chargeable  against  him; 
or  if  it  is,  that  it  is  to  be  charged  only  upon  the 
valuation  of  his  interest  at  the  time  he  elects  to 
pay  the  tax.  The  tax  due  by  the  tenant  for  life 
is  payable  immediately  when  distribution  is,  or 
should  be,  made.  If  payment  is  delayed,  the 
consequences  must  fall  upon  him,  and  not  upon 
the  remainderman,  against  whom,  it  is  clear,  no 
part  of  the  interest  or  penalty  resulting  from  the 
default  of  the  former  can  be  charged. 

The  Act  of  April  10,  1849,  §  12  (Purd.,  p. 
218,  §  22),  makes  provision  for  the  appraisement 
for  the  purposes  of  collateral  taxation,  of  all  an- 
nuities and  life  estates,  *' growing  out  of**  the 
real  or  personal  estate  of  a  decedent ;  and  by 
Act  of  March  11,  1850,  §  2  (Purd.  219,  §  25),  I 


such  appraisement  is  to  be  made  by  the  official 
appraiser  appointed  by  the  Register  of  Wills. 

It  follows  that  the  only  tax  now  demandable 
in  the  case  before  us,  is  that  payable  by  the  ten- 
ant for  life  upon  such  valuation  of  her  estate  as 
may  be  made  under  the  Act  of  Assembly ;  and 
that  such  tax,  with  the  interest  or  penalty  due 
thereon,  must  be  paid  by  her  alone,  or  charged 
against  the  income  belonging  to  her.  Whether 
the  tenant  in  remainder  will  avail  himself  of  the 
privilege  of  anticipating  payment  of  his  tax  is  a 
matter  which  he  alone,  or  his  trustee  for  him, 
can  determine,  and  one  which  does  not  concern 
the  present  inquiry.  Should  he  or  the  trustee 
desire  to  do  so,  a  valuation  of  his  esti-te  will  be 
required  under  the  Act  of  May  4,  1855,  supra. 

With  regard  to  the  third  exception,  we  think 
that  the  fact  referred  to  might  have  well  been 
assumed  from  all  the  circumstances  of  the  case, 
without  reference  to  the  admissions  of  counsel. 
It  may  be  conceded  that  the  accountant's  coun- 
sel did  not  join  in  the  admission,  but  the  cestui 
que  trusty  whose  knowledge  of  the  subject  could 
not  be  questioned,  was  also  represented  by  coun- 
sel, and  no  exception  has  been  filed  on  her 
behalf  to  the  adjudication. 

The  account  is  recommitted  to  the  Auditing 
Judge  for  further  proceedings  in  conformity  with 
this  opinion. 

Opinion  by  Penrose,  J. 


March  22,  1881. 

Whitaker's  Estate. 

Probate  of  will  in  **  common  form'*  and  solemn 
form  in  England- — Probate  by  Register  in  Penn- 
sylvania is  according  to  the  common  form  ^  and 
on  an  appeal  to  the  Orphans*  Court  is  assimi- 
lated to  the  solemn  form^  and  the  judgment  is 
in  rem — Act  of  March  t^,  1832 — Quctre^  how 
far  a  party  interested  who  has  not  been  notified y 
is  estopped  from  contesting  a  will  which  has 
been  admitted  to  probate y  by  the  plea  of  res  ad- 
judicata. 

Sur  motion  to  dissolve  injunction  and  to  strike 
off  appeal. 

In  July,  1879,  the  will  of  Mary  G.  Whitaker 
was  presented  before  the  Register  for  probate.  It 
was  contested  by  one  Samuel  Whitton,  who  al- 
leged himself  to  be  the  son  of  a  deceased  brother 
of  testatrix  and  her  only  next  of  kin,  on  the 
ground  that  the  instrument  had  been  Acecuted 
by  testatrix  under  undue  influence  and  while 
she  was  non  compos  mentis.  Evidence  was  ad- 
duced before  the  Register  and  the  will  admitted 
by  him  to  probate  on  Tuly  16,  1879.  The  con- 
testant appealed  to   the  Orphans*  Court,  and 
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prayed  for  an  issue  to  test  the  validity  of  the  will. 
An  examiner  was  appointed  and  testimony  was 
adduced  before  him,  but  all  touching  the  legiti- 
macy of  the  contestant  and  his  consequent  right 
to  a  standing  in  Court.  No  testimony  was  ad- 
duced bearing  upon  the  validity  of  the  instru- 
ment. 

In  November,  1879,  on  motion  of  the  execu- 
tors named  in  the  will,  the  Orphans'  Court 
ordered  Whitton,  being  a  non  resident,  to  enter 
security  for  costs.  This  order  he  failed  satisfac- 
torily to  comply  with,  and  accordingly  on  May 
8,  1880,  the  Orphans'  Court,  after  argument, 
entered  a  decree  in  consequence  of  this  default 
and  in  view  of  the  evidence  taken,  refusing  the 
issue  prayed  for  and  affirming  the  decree  of  the 
Register  admitting  the  will  to  probate.  The  ex- 
ecutors on  Sept.  16,  1880,  duly  filed  their  ac- 
count, the  same  was  audited  and  the  adjudica- 
tion thereon  filed  Nov.  23,  1880. 

On  December  22,  1880,  one  John  G.  Lyle, 
alleging  himself  to  be  next  of  kin  to  testatrix, 
and  who  had  been  notified  of  none  of  the  former 
proceedings,  although  he  had  had  knowledge  of 
them,  made  application  to  the  Register  to  annul 
and  vacate  the  probate  of  the  will  on  the  ground 
that  testatrix  was  non  compos  mentis y  and  under 
undue  influence  at  the  time  of  its  execution. 
The  Register  refused  this  application,  wKereupon 
Lyle  appealed  to  the  Orphans'  Court  and  pre- 
sented a  petition  praying  for  a  citation  to  the 
executors  and  all  other  persons  interested  as 
legatees,  etc.,  to  show  cause  why  an  issue  dofis- 
avit  vel  non  should  not  be  granted,  and  for  a 
citation  to  show  cause  why  the  adjudication  upon 
the  account  should  not  be  reviewed. 

Citations  were  awarded  as  prayed  for  and  the 
executors  filed  answers  to  the  petition. 

On  December  31,  1880,  tiie  Court  awarded 
an  injunction  restraining  the  executors  from  pay- 
ing out  any  of  the  sums  of  money  as  decreed 
by  the  adjudication. 

This  motion  was  then  made  by  the  executors 
to  dissolve  the  injunction  and  strike  off  the 
appeal. 

/.  Edward  Ackley^  George  Biddie,  George  W. 
Thorn,  and  George  W.  Biddle,  for  petitioners. 

The  probate  of  a  will  is  governed  by  the  Act 
of  March  15,  1832.  The  admission  of  the  will 
to  probate  by  the  Register  of  Wills  is  a  judicial 
act. 

HolHday  v.  Ward,  7  Harris,  485. 
Lovettv.  Mathews,  12  Ibid.  330. 
Shina  v.  Holmes,  i  Casey,  142. 

The  admission  of  the  will  to  probate  is  a  judg- 
ment in  rem, 

Woodraff  V.  Taylor,  20  Vermont,  6$. 

Nocll  r.  Wells,  I  Lev.  235. 

Allen  V.  Dundas,  3  Term  Reports,  125. 

Plume  V.  Beale,  I  P.  Williams,  388. 

Allen  V.  Mcpherson,  I  House  of  Lords  Cases,  191. 


Laughton  v,  Atkins,  I  Pickering,  535. 
Vanderpoel  v.  Van  Valkenburgh,  2  Selden,  19a 

It,  being  a  judgment  in  rem,  is  binding  not 
only  on  the  parties  to  the  suit  and  their  privies, 
but  is  binding  upon  the  whole  world. 

The  probate  is  conclusive  and  cannot  be  ques- 
tioned collaterally. 

Wilson  v.  Gaston,  38  Leg.  Int.,  43. 

This  Court  will  not  go  back  of  the  record  of 
the  judgment  and  examine  the  character  of  the 
testimony  on  which  that  judgment  is  founded. 

Samuel  Whitton  has  app^ed  once  from  the 
Register's  decision,  and  after  testimony  taken 
and  argument,  the  Court  dismissed  his  appeal 
and  refused  his  petition  for  an  issue.  This  is  a 
final  decree  on  the  merits  of  the  case.  To  de- 
cide that  any  one  can  again  take  an  appeal  from 
the  Register,  is  to  decide  that  each  one  of  the 
relatives  of  the  decedent  in  turn  can  take  an 
appeal  and  exhaust  the  estate  in  continued  litiga- 
tion. 

Upon  an  appeal  to  the  Supreme  Court,  the 
former  decree  may  be  set  aside,  and  then,  if  this 
appeal  is  allowed,  there  would  be  two  separate 
contests  upon  the  same  subject  matter,  and  per- 
haps opposing  judgments. 

Alfred  H,  Jones  and  George  Z.  Crawford^ 
for  respondents. 

In  Pennsylvania  the  probate  before  the  Register 
is  ordinarily  without  notice,  and  in  common  form. 
When  an  appeal  is  taken,  it  becomes  in  solemn 
form,  but  all  parties  interested  must  be  notified 
in  order  to  make  it  a  binding  judgment  in  rem. 
The  authorities  cited  as  to  judgments  in  rem  are 
not  applicable  to  this  case,  as  they  refer  to  pro- 
bates in  solemn  form. 

We  do  not  claim  that  each  one  of  the  relatives 
of  the  decedent  in  turn  can  have  an  appeal,  but 
we  propose  to  bring  them  all  in  by  citation  in 
this  appeal,  and  they  will  all  be  bound  by  the  re- 
sult. The  decision  in  the  former  appeal  was  not 
on  the  merits  and  did  not  touch  the  questions  at 
issue,  which  were  the  mental  unsoundness  of  the 
decedent  and  undue  influence,  but  that  appeal 
was  dismissed  on  the  ground  of  the  illegitimacy 
of  the  appellant  and  want  of  interest.  Lyle  is 
not  bound  by  that  judgment  and  is  entitled  to 
this  appeal. 

April  2,  1881.  The  Court.  The  proceed- 
ing to  admit  a  will  to  probate  is  recognized  by 
the  English  cases  as  a  proceeding  in  rem,  the 
judgment  in  which  is  conclusive  as  to  the  whole 
world.  (Noell  v.  Wells,  i  Lev.  235 ;  Allen  v. 
Dundas,  3  T.  R.  125  ;  Plume  f^.  Beale,  i  P.  Wms. 
lZ^\  Allen  V.  McPherson,  i  H.  of  L.  Cas.  191:) 
It  is  distinguishable  from  a  proceeding  in  perso- 
nam,  which  binds  only  parties  to  the  suit,  in  the 
fact  that  it  fixes  the  status  of  the  instrument  and 
not  of  the  party.     Like  any  other  proceeding  in 
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rem,  it  cannot,  in  a  suit  concerning  personalty, 
be  attacked  collaterally,  nor,  by  a  late  decision 
in  Pennsylvania,  even  in  an  action  of  ejectment. 
(Wilson  V.  Gaston,  38  Leg.  Int.  43.)  But  it 
differs  from  proceedings  purely  in  rem  in  this, 
that  before  it  can  receive  the  impress  of  this 
binding  character,  notice  of  its  pendency  must 
have  been  conveyed  to  all  parties  in  interest.  A 
glance  at  the  procedure  which  prevails  in  Eng- 
land will  prove  this.  According  to  Jarman 
(Treatise  on  Wills,  ed.  1849,  vol.  i,  p.  215)  a 
will  is  proved  in  common  form  when  the  execu- 
tor presents  it  before  the  Judge,  and  in  the  ab- 
sence of  and  without  citing  the  parties  interested, 
produces  witnesses  to  prove  the  same.  This 
probate  may  be  re-examined  at  any  time  within 
thirty  years  from  its  date.  A  probate  in  solemn 
form,  or  by  form  of  law,  as  it  is  sometimes  called, 
is  a  probate  made  by  the  Judge  after  all  the  per- 
sons whose  interests  are  affected  by  the  will  have 
been  duly  notified  and  have  had  an  opportunity 
to  be  heard.  The  persons  so  cited  appear  to  be 
the  next  of  kin  and  **  all  others  pretending  in- 
terest in  general."  (i  Williams  on  Executors, 
335.)  After  the  will  has  been  proved  in  this 
form  and  admitted  to  record,  the  probate  is  held 
generally  to  be  forever  binding,  (i  Jar.  217  ;  i 
Williams  on  Executors,  7th  ed.  335  ;  2  Greenl. 
Ev.  §  692.)  In  our  own  State,  the  probate  of  wills 
before  the  Register  is  ordinarily  without  notice, 
and  therefore  according  to  the  common  form. 
It  is  only  upon  appeals  to  the  Register's  Court, 
whose  functions  in  this  county  are  exercised  by 
the  Orphans*  Court,  that  such  notice  is  required 
by  the  Act  of  15th  March,  1832,  and  the  pro- 
ceedings are  assimilated  to  those  by  solemn  form. 
We  are  not  now  called  upon  to  decide  how  far  a 
party  who  is  manifestly  interested  in  the  will, 
but  who  is  shown  by  the  record  not  to  hj^ve  been 
notified,  would  be  estopped  from  a  separate  ap- 
peal by  the  plea  of  res  adjudicata.  The  present 
appellant  admits  that  he  had  knowledge  of  the 
former  appeal.  But  he  urges  against  the  conclu- 
siveness of  the  judgment  on  that  appeal,  that  it 
was  founded  upon  the  petition  of  a  party  who 
was  shown  to  have  no  legal  standing  in  court. 
Laches  cannot  with  fairness  be  charged  upon  his 
inaction  in  that  proceeding,  because  the  illegiti- 
macy of  the  former  appellant  was  unknown  to 
him  at  the  time,  and  the  alleged  kinship  to  the 
testator  was  of  a  degree  which  would  exclude  the 
present  contestant  from  any  share  in  the  estate. 
But  he  urged  as  a  second  and  stronger  reason, 
that  the  judgment  in  the  first  appeal  did  not 
touch  the  questions  upon  which  an  issue  was  then 
and  still  is  demanded,  the  questions  of  undue  in- 


fluence and  of  mental  imsoundness.  The  Court 
may  not  shut  its  eyes  to  its  own  records,  which, 
in  this  instance,  show  that  no  evidence  touching 
the  validity  of  the  will  was  submitted,  and  that 
the  prayer  for  an  issue  was  refused  on  the  sole 
ground  that  the  petitioner  was  a  volunteer. 
The  net  result  of  the  proceeding  was  the  deter- 
mination of  an  inquiry  iQto  the  interest  of  the 
party  contesting.  Such  an  inquiry,  however, 
was  a  mere  preliminary  to  the  contest,  and  formed 
no  part  of  the  contest  itself;  and  it  was,  more- 
over an  inquiry  which  the  proponents  of  the  will 
had  a  clear  right  to  institute  before  the  contest 
could  be  begun.  (Hingeston  v.  Tucker,  2  Sw. 
&  Tr.  596.)  If  they  failed  to  exercise  the  right 
at  an  earlier  stage  in  the  case  than  they  did, 
they  cannot  set  up  the  present  shape  of  the  re- 
cords as  a  bar  to  any  subsequent  proceedings  by 
genuine  parties.  The  argument  ab  inconvenientt 
was  strongly  pressed  at  the  hearing  by  counsel 
for  the  petitioners.  But  it  is  apparent  that  any 
embarrassment  which  may  be  caused  by  the  form 
which  the  record  has  assumed,  will  be  the  result 
of  the  proponents'  own  act.  By  interjecting 
into  an  investigation  respecting  the  validity  of  the 
will,  a  question  which  properly  should  have  pre- 
ceded it,  they  gave  to  a  decree  which  was  really 
interlocutory  the  appearance  of  a  final  judgment.. 
If  substance  must  in  any  case  give  way  to  form, 
the  reason  for  the  sacrifice  should  be  at  least 
something  more  than  illusory.  It  is  just  within 
the  limits  of  possibility  that  upon  an  appeal  to 
the  Supreme  Court  the  former  decree  in  this  case 
might  be  set  aside,  and  the  original  appellant  be 
reinstated  as  a  party.  The  incongruity  would 
then  be  presented  of  two  separate  contests  upon 
the  same  subject  matter,  the  judgments  in  which, 
both  in  this  Court  and  in  the  Common  Pleas, 
might  be  opposed  to  each  other.  When  this  con- 
tingency with  a  double  aspect  shall  have  arisen, 
however,  it  will  be  perhaps  time  to  deal  with  it. 
It  would  not  be  wholly  without  precedent.  In 
The  Goods  of  Langley,  2  Robertson,  407,  adminis- 
tration was  granted  to  the  lawful  widow  of  a  de- 
cedent, although  a  prior  administration  was  out- 
standing in  a  woman  who  had  falsely  represented 
herself  to  be  the  widow.  Even  the  technical 
difficulty  which  has  been  suggested  might,  per- 
haps, be  avoided  by  opening  the  decree  upon 
the  former  appeal,  so  far  as  to  allow  the  respond- 
ent to  appear  as  a  party  to  that  record,  and  to 
prosecute  the  proceeding  with  effect.  But  we 
are  of  opinion  that  he  is  entitled  to  his  independ- 
ent remedy,  and  for  that  reason  we  dismiss  the 
present  petition. 
Opinion  by  Ashman,  J. 
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Ruchizky  v.  De  Haven  et  al. 

Infants —  Contract — Stock  gambling — Margins 
— Right  of  infant  to  recover  back  cash  and 
value  *of  stock  deposited  with  broker  for  mar- 
gins— Case  stated — Inferences  to  be  drawn 
from. 

Where  an  infiant  enters  into  transactions  in  stocks  bjr 
waj  of  mai^ins,  without  any  intention  to  receive  or  de- 
liver  the  stock  bought  or  sold  by  his  order,  and  in  the 
coarse  of  such  transactions  from  time  to  time  makes  ad-, 
vancements  to  his  brokers,  to  be  held  or  used  by  them  as 
collateral  security  to  them,  by  or  on  account  of  purchases 
or  sales  made  by  them  for  him,  and  the  whole  amount  so 
deposited  is  lost  in  the  aforesaid  transactions : 

Held,  that  such  a  contract  is  condemned  by  public 
policy  and  void  ah  initio,  and  that,  upon  electing  to  re- 
scind it,  the  infant  may  recover  from  his  brokers  the  whole 
amount  advanced  by  him  to  them  as  collateral  security. 

In  such  a  case  it  is  error  to  regard  the  brokers  as  the 
agents  of  their  customer,  as  the  hand  or  medium  through 
which  he  acted  in  transactions  with  other  parties.  The 
customer  is  dealing  with  them  as  principals. 

Per  Gordon,  J.  The  doctrine  that  where  an  infant 
has  executed  a  contract,  and  has  enjoyed  the  benefit  of  it, 
and  afterwards,  on  coming  of  age,  seeks  to  avoid  it,  he  must 
first  restore  the  consideration  which  he  has  received,  that 
be  cannot  have  the  benefit  of  the  one  side  without  restoring 
the  equivalent  on  the  other,  may  and  certainly  does  apply 
m  certain  cases,  but,  as  a  general  rule,  is  unsound. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia Coimty. 

Assumpsit^  by  Joseph  Ruchizky,  a  minor,  by 
his  father  and  next  friend,  Joseph  Ruchizky, 
against  Alexander  H.  De  Haven,  Hugh  De  Ha- 
ven, S.  L.  De  Haven,  and  Henry  L.  Townsend, 
trading  as  De  Haven  &  Townsend. 

The  plaintiff  afterwards  died  and  by  sugges- 
tion filed  of  record  his  administrator,  Conrad  Au- 
waerter,  was  substituted  in  his  place. 

The  following  facts  appeared  from  a  case  stated, 
which  was,  by  agreement  of  the  parties,  submitted 
to  the  Court : — 

"Joseph  Ruchizky,  the  plaintiff  decedent,  at 
the  time  of  bringing  this  suit  was  an  infant  under 
twenty-one  years  of  age,  and  only  attained  his 
majority  on  August  12,  1877. 

**  The  defendants  are  and  were  since  January 
I,  1875,  ^^^  before  that,  stock  brokers,  having 


their  place  of  business  on  Third  Street,  Philadel- 
phia.    The  plaintiff  decedent  was  on  January  i, 

1875,  ^^^  before  that,  a  clerk  in  the  banking- 
house  of  the  Northern  Savings  Fund,  in  Phila- 
delphia, and  so  continued  until  September  of 

1876.  In  January,  1875,  ^^  began  dealing  in 
corporation-stocks,  on  margins,  through  the  de- 
fendants, who  acted  as  his  brokers,  not  knowing 
him  to  be  an  infant.  These  transactions  con- 
tinued from  time  to  time  until  some  time  in  Au- 
gust, 1876.  The  value  of  stocks  purchased  by 
the  defendants  for  the  decedent  on  his  order 
during  this  time,  at  the  price  paid  for  the  same, 
was  $472,419.55. 

"The  plaintiff  decedent,  while  these  transac- 
tions were  being  carried  on,  transferred  certain 
corporate  stocks  to  the  defendants  and  paid  to 
them  certain  sums  of  money, 'all  to  be  held  and 
used  by  defendants  as  collateral  security  to  them 
against  loss  by  or  on  accoimt  of  purchases  or 
sales  made  by  them  for  him." 

Said  stocks  so  deposited  at  various  times  con- 
sisted of  40  shares  Phila.  &Erie  R.  R.  Co.,  14 
shares  Phila.  &  Reading  Railroad  Co.,  100  shares 
Oil  Creek  and  Allegheny  Valley  R.  R.  Co.,  20 
shares  Keystone  National  Bank,  and  40  shares 
Northern  Savings  Fund  S.  D.  &  T.  Co. 

"  The  full  amount  thus  paid  and  transferred  to 
the  defendants  by  the  decedent,  from  Jan.  22, 

1875,  to  June  26,  1876,  estimating  the  stocks 
as  cash  at  the  prices  at  which  they  were  sold  by 
the  defendants,  is  $7024.96.  In  addition  to  that 
they  took  20  shares  Keystone  Bank  in  the  final 
settlement  at  $900 ;  but  it  would  not  bring  that 
amount  then,  or  at  any  time  since,  and  has  not 
been  sold. 

"  The  defendants  from  time  to  time  repaid  to 
the  plaintiff  various  sums  of  money,  amounting  to 
I2695.92. 

"  These  transactions,  taking  them  as  a  whole, 
resulted  in  a  heavy  loss  to  the  plaintiff  decedent, 
and  on  the  second  day  of  August,  1876,  the  de- 
fendants sold  the  last  of  the  stocks  held  by  them 
for  plaintiff  decedent,  and  closed  the  account, 
which  showed  an  indebtedness  from  said  dece- 
dent to  defendants. 

**  Except  the  sum  of  $26*95.92,  repaid  to  plain- 
tiff decedent  by  defendants,  as  aforesaid,  he 
never  received  anything  from  defendants  on  ac- 
count of  such  transactions,  and  none  of  the  stock 
purchased  by  defendants  on  his  order  was  ever 
actually  delivered  to  him,  except  on  January  3, 

1876.  Five  shares  of  Pennsylvania  Railroad 
Company  stock  were  transferred  to  J.  A.  Landis, 
and  cost  of  same  charged  to  plaintitf  decedent ; 
but  all  other  stocks  were  retained  by  defendants 
as  security  for  the  purchase-money  paid  therefor, 
and  all  of  the  said  stocks  were  sold  by  the  order 
of  said  decedent  during,  on,  or  before  August, 
1876 
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«*  The  decedent  was  a  clerk  at  a  salary  of  five 
hundred  dollars  a  year,  and  had  no  estate  or  prop- 
erty, except  that,  at  the  commencement  of  his 
operations  with  defendants,  he  left,  as  collateral 
security  for  his  transactions.  40  shares  of  the 
Philadelphia  &  Erie  R.  R.,  standing  in  his  name, 
of  the  value  of  ^759.37,  and  fourteen  (14)  shares 
of  the  capital  stock  of  the  Philadelphia  &  Read- 
ing R.  R.  Co.,  standing  in  his  name,  of  the  value 
of  I785.75.  Said  stock  was  sold  by  defendants, 
and  the  proceeds  lost  in  the  aforesaid  transac- 
tions, and  at  the  time  this  suit  was  brought  the 
decedent  had  no  means  out  of  which  he  could 
pay  to  defendants  the  money  which  they  had 
paid  him  from  time  to  time,  nor  did  he  acquire 
any  means  until  the  day  of  his  death. 

«*  The  20  shares  of  Keystone  Bank  that  plain- 
tiff decedent  left  as  collateral  was  in  his  own 
name.  The  100  shares  Oil  Creek  Railroad  and 
the  40  shares  Northern  Saving  Fund  S.  D.  &  T. 
Co.  were  both  in  the  name  of  P.  K.  Landis,"  in 
trust  for  whom  plaintiff  decedent  for  some  time 
during  his  transactions  with  defendants  kept  his 
account.  Said  Landis,  however,  for  the  pur- 
poses of  this  case,  disclaimed  all  knowledge  of  or 
interest  in  said  transactions. 

On  August  4,  1876,  plaintiff  decedent  made 
a  settlement  with  defendants,  and  acknowledged 
himself  to  be  indebted  to  them  in  the  sum  of 
*6s5.29. 

**  If  the  Court  be  of  the  opinion  that,  on  the 
above  facts,  their  judgment  should  be  for  the 
plaintiff,  then  judgment  is  to  be  entered  for 
plaintiff  for  I5 229.04,  and  interest  from  August 
I,  1876,  but  on  the  delivery  to  said  plainti^  of 
20  shares  Keystone  National  Bank  (formerly 
Keystone  Bank)  together  with  all  dividends  that 
have  or  may  have  been  declared  on  the  same 
between  May  14,  1875,  and  the  time  when  said 
stock  shall  be  returned,  the  said  judgment  is  to 
be  reduced  to  I4329.04,  with  interest  from 
above  date ;  but  if  not,  then  judgment  to  be  en- 
tered for  the  defendants,  the  costs  to  follow  the 
judgment,  and  either  party  reserving  the  right  to 
sue  out  a  writ  of  error  thereon." 

The  Court  entered  judgment  for  the  plaintiff 
on  the  case  stated  for  I900,  with  interest  from 
August,  1876,  with  the  right  on  the  part  of  the 
defendants  to  pay  it  by  the  delivery  of  20  shares 
of  the  stock  of  the  Keystone  National  Bank,  to- 
gether with  any  dividends  that  might  have  been 
received  therefrom  between  May  14,  1875,  ^^^ 
the  tkaae  of  delivery.  (See  report,  in  the  Court 
below, .and  opinion  by  Mitchell,  J.,  Anwalter, 
.  Administiaitor,  v.  De  Haven,  7  Weekly  Notes, 

Plaintiff  took  this  wnt,  assigning  for  error  the 
judgment  entered  on  the  case  stated. 

Rudolph  M,  Shick  and  Benjamin  Harris 
BravstiKy  Jfor  plaintiff  in  error. 


The  defendants  were,  as  regards  the  cash  and 
securities  deposited  with  them,  in  no  sense  plain- 
tiffs agents  to  contract  for  him  with  others  un- 
known to  him.  As  far  as  concerned  said  deposits 
for  margins  the  contract  was  solely  one  between 
plaintiff  and  defendants  as  principals.  They 
were  not  to  do  anything  with  the  property  so 
pledged,  but  were  merely  to  hold  it  and  reimburse 
themselves  if  loss  occurred  to  them  in  filling 
plaintifTs  orders. 

If  application  had  been  made  to  a  Court  to 
order  collaterals  so  deposited  to  be  sold,  they 
would  have  refused  the  order,  because  the  pledgor 
was  a  minor,  and  would  have  held  it  a  case  of 
executory  liability  on  his  part  which  the  Court 
would  not  enforce  against  him. 

Smith  V,  Eisenlord,  2  Phila.  353. 

Edwards  on  Bailments  (2ded.),  189. 
The  defendants  therefore  had  no  power,  by 
appropriating  or  selling  the  collaterals  for  mar- 
gins, to  make  the  contract  anything  but  execu- 
tory as  against  the  minor. 

Vent  V,  Osgood,  19  Pick.  572. 
Even  if  the  contract  be  held  to  be  executed, 
the  minor  may  nevertheless  elect  to  avoid  the 
contract  and  recover  his  property.  In  this  case 
the  minor  received  nothing  from  defendants, 
and  has  therefore  nothing  to  tender  back  to 
them,  and  the  great  weight  of  authority  is  to  the 
effect  that  even  where  a  minor  has  received 
something  valuable  in  consequence  of  an  exe- 
cuted contract,  he  may  elect  to  disaffirm  the 
contract  and  recover  back  his  property  without 
tendering  that  which  has  been  received  by  him. 

Shaw  V.  Boyd,  C  S.  &  R.  309. 

Stoolfoos  V,  Jenkins,  12  S.  &  R.  399. 

Corpe  V,  Overton,  10  Bing.  252. 

Price  V.  Furman,  27  Vt.  268. 

Eweirs  L.  C.  Infancy,  126. 

I  American  L.  C.  320. 

Urban  v.  Grimes,  2  Grant  Cas.  96. 

Williams  et  aL  v.  Baker,  21  Smith,  476. 

Lenhart  v.  Ream,  24  Smith,  59. 

Schrader  v.  Decker,  9  Barr,  14. 

Abell  V,  Warren,  4  Vt.  149. 

Gibson  v,  Soper,  6  Gray,  279. 

Chandler  v,  Simmons,  97  Mass.  508. 

Walsh  V,  Young,  no  Mass.  396. 

Carpenter  v.  Carpenter,  45  Ind.  142. 

Mustard  v.  Wohlford's  Heirs,  15  Gratt  329. 

We  submit  that  it  is  eminently  proper,  in  view 
of  the  fact  that  such  transactions  are  opposed  to 
public  policy  and  simply  a  form  of  gambling, 
for  the  Court  to  declare  that  this  contract  is  ab- 
solutely void,  and  so  entitle  the  minor  unques- 
tionably to  recover  back  the  full  amount  de- 
posited by  him  as  security  for  margins. 

Tucker  v.  Moreland,  10  Peters,  59. 

Penrose  v,  Curren,  3  Rawie,  354. 

Samuel  Dickson,  for  defendants  in  error. 

In  transactions  such  as  the  case  stated  de- 
scribes the  course  of  business  is  for  brokers  like 
defendants,  in  pursuance  of  their  customers' 
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orders,  to  enter  into  contracts  for  the  purchase 
or  sale  of  stock  in  their  own  names,  though  for 
undiscovered  principals.  They  become,  there- 
fore, according  to  general  law  and  the  rules  of 
the  Board  of  Brokers,  personally  liable  to  the 
parties  with  whom  they  contract.  It  is  to  guard 
them  against  losses  which  they  may  thus  suffer  in 
entering  into  such  contracts  in  behalf  of  their 
customers,  that  they  require  a  margin  to  be 
placed  in  their  hands  by  him  as  collateral  secu- 
rity. But  when  losses  do  occur,  as  they  ha\Pie 
here,  the  brokers  with  whom  such  collateral  is 
deposited  do  not  retain  it  themselves,  but  pay  it 
over  to  the  other  principal  or  his  broker  to  make 
good  the  contract  of  sale  or  purchase,  The  de- 
fendants have  paid  over  all  plaintiff's  deposits  of 
collateral  in  this  way.  They  were  merely  his 
agents  to  pay  over  differences  to  those  with 
whom  he  was  really  contracting.  They  are 
stakeholders  who  have  paid  the  wager  over  before 
notice.  The  plaintiff,  therefore,  cannot  re- 
cover. 

Even  if  the  minor  plaintiff  had  brought  his 
action  against  the  right  parties,  he  could  not 
have  recovered,  because  the  contract  was  exe- 
cuted. 

Ex  parte  Taylor,  8  De  G.  M.  &  G.  258. 
.    2  Kent's  Comm.  p.  ^240. 

Reeres  on  Domestic  Relations,  p.  244. 

I  Parsons  on  Contracts,  pp.  ♦320,  *322. 

Bartholomew  v.  Fennemore,  17  Barb.  428. 

Gray  v.  Lessington,  2  Bosworth,  257. 

Strain  v.  Wright,  7  Geo.  568. 

Lock  V.  Smith.  41  N.  H.  346. 

Bailey  v,  Bamberger,  13  D.  Monroe,  113. 

Cummings  v,  Powell,  8  Texas,  80. 

Smith  V,  Evans,  5  Humphrey,  70. 

Weed  V,  Becbe,  21  Vt  498. 

Williams  v,  Norris,  2  Littell,  157. 

Hill  V.  Anderson,  5  Sm.  &  M.  216. 

Edgenon  v.  Wolf,  6  Gray,  453. 

February  28,  1881.  The  Court.  When, 
under  the  case  stated,  the  Court  below  assumed 
the  defendants  must  be  regarded  as  the  agents  of 
Ruchizky  in  the  bu3ring  and  selling  of  stocks,  in 
other  words,  as  the  mere  hand  or  medium 
through  which  he  acted  in  transactions  with 
other  parties,  it  committed  an  error.  An  as- 
sumption of  this  kind  is  in  the  very  face  6f  the 
statement  before  us;  the  parties  were  dealing, 
not  in  stocks,  but  margins,  and  Ruchizky  knew 
no  principals  but  De  Haven  &  Townsend.  It 
was  with  them  and  no  one  else  he  was  dealing, 
and  with  them  alone  he  had  to  account.  If  any 
shares  were  bought,  they  were  bought  without 
the  remotest  intention  of  passing  them  to  Ru- 
chizky. The  idleness  of  a  supposition  such  as 
this,  is  made  manifest  by  the  fact  that  the  pre- 
tended stock  purchases  amounted  to  the  sum  of 
1472,419.55,  on  an  advancement  of  $7024.96; 
nor  could  the  credit  of  the  decedent  in   this 


transaction  have  amounted  to  anything ;  for  to 
start  with,  he  was  an  infant,  and  therefore  had 
no  credit  which  could  be  made  available  in  the 
money  market ;  then  again  he  was  but  a  clerk 
on  a  salary  of  five  hundred  dollars  a  year,  and 
had  no  property  of  any  kind,  except  that  which, 
in  the  shape  of  money  or  stocks,  went  into  the 
coffers  of  the  defendants.  But  the  case  stated 
itself  settles  this  matter,  for  by  it  we  are  in- 
formed that  the  several  advancements  made  by 
the  decedent  were  to  be  **  held  and  used  by  the 
defendants  as  collateral  security  to  them,  against 
loss  by  or  on  account  of  purchases  or  sales  made 
by  them  for  him." 

It  is  therefore  certain  that  the  money  paid  by 
Ruchizky  was  not  merely  passed  by  them,  for 
him,  to  some  third  party  with  whom  he  was 
dealing,  but  was  retained  by  them  from  first  to 
last ;  first  as  collateral  security,  and  last  as  mar- 
gins, percentage,  shaves,  etc.,  which  fell  to 
Uiem.  Admittedly,  then,  this  was  a  gambling 
contract,  and,  as  has  been  ruled  over  and  over 
again,  twice  so  late  as  8  Norris,  in  the  cases  of  Fa- 
reira  r.  Gabell  and  North  v.  Phillips,  transactions 
in  stocks  by  way  of  margins,  settlement  of  differ- 
ences, and  payment  of  the  gain  and  loss,  without 
the  intention  to  deliver  the  stocks,  are  mere 
wagers,  and  cannot  and  will  not  be  sustained. 
Now,  if  the  parties  had  been  sui  juris ^  the  con- 
tract having  been  fully  executed,  we  would  not 
interfere  to  help  either  party.  But  such  is  not 
the  case ;  for,  as  we  have  said,  Ruchizky  was  a 
minor,  and  hence  was  entitled  to  legal  protection 
and  guardianship.  It  is  said  they  knew  not  that 
he  was  a  minor;  but  what  does  that  matter? 
He  was,  nevertheless,  an  infant,  and  their  want 
of  knowledge  did  not  make  him  sui  juris. 
Moreover,  they  did  not  know,  because  they  did 
not  choose  to  inquire.  They  were  getting  his 
money,  and  like  all  other  persons  engaged  in 
unlawful  callings,  they  cared  not  whether  that 
money  came  from  man,  woman,  or  child;  whe- 
ther their  victim  was  young  or  old,  sane  or  in- 
sane. The  defendants  have  endeavored  to  inter- 
pose for  their  protection  the  doctrine  that  where 
an  infant  has  executed  a  contract,  and  has  en- 
joyed the  benefit  of  it,  and  afterwards  on  coming 
of  age  seeks  to  avoid  it,  he  must  first  restore  the 
consideration  which  he  received;  that  he  can- 
not have  the  benefit  of  the  one  side  without  re- 
storing the  equivalent  on  the  other.  This  rule 
may,  and  certainly  does,  apply  in  certain  cases, 
but,  as  a  general  rule,  it  is  unsound.  Its  appli- 
cation was  refused  in  Shaw  v.  Boyd  (5  S.  &  R. 
309),  and,  as  was  said  by  Mr.  Justice  Bailies,  in 
Abell  V,  Warren  (4  Vermont,  149) :  *'  If  this  be 
true,  then  the  privilege  of  infants  is  not  worth 
possessing."  But  all  this  is  foreign  to  the  case 
in  hand,  for  we  have  here  a  contract  condemned 
by  public  policy — a  contract  that  is  not  merely 


Digitized  by 


Google 


112 


WEEKLY  NOTES  OF  CASES. 


voidable  but  void  ab  initio.  It  follows  that 
nothing  can  be  imposed  upon  the  infant  as  a 
condition  of  rescission  ;  that  is  a  result  produced 
by  legal  policy,  and  nothing  remains  but  to  re- 
store to  the  infant  that  which  was  unlawfully 
taken  from  him. 

But  more  than  this.  Ruchizky  got  nothing 
from  the  defendants,  either  in  the  way  of  stocks 
or  money ;  hence  there  was  nothing  to  be  re- 
stored ;  to  him  it  was  all  loss  and  no  gain ;  the 
defendants  retained  both  stocks  and  money.  It 
is  therefore  idle  to  talk  about  the  refunding 
either  by  Ruchizky  or  his  estate  of  that  which  he 
never  had.  His  money  was  paid,  not  for  any 
species  of  property,  but  for  a  mere  chance  in  the 
stock  lottery.  We  repeat,  therefore,  there  is 
nothing  to  be  returned  to  the  defendants ;  they 
lost  nothing  in  this  transaction,  and  hence  can 
the  more  easily  return  to  the  plaintiffs  estate 
that  which  belongs  to  it. 

The  judgment  is  now  reversed,  and  it  is  or- 
dered that  judgment  be  entered  for  the  plaintiff 
in  the  sum  of  $5229.04,  with  interest  from  Au- 
gust I,  1876,  but  on  return  forthwith,  as  pro- 
vided in  the  case  stated,  to  the  plaintiff  of  twenty 
shares  of  the  Keystone  National  Bank,  said  judg- 
ment shall  be  reduced  to  the  sum  of  $4329.04, 
with  interest  as  aforesaid,  and  costs  of  suit. 

Opinion  by  Gordon,  J. 

Samuel  Dickson,  for  defendants  in  error,  sub- 
sequently filed  a  petition  for  a  re-argument,  on 
the  following  grounds: — 

It  is  manifest  from  the  language  used  by  the 
learned  Justice  who  delivered  the  opinion  of  the 
Court,  that  he  failed  to  correctly  understand  the 
facts  of  the  case,  and  the  judgment  of  the  Court 
is  founded  on  supposed  facts  which  never  in 
truth  existed. 

It  was  a  fact  found  by  the  case  stated  that  the 
defendants  were  the  agents  of  Ruchizky  in  the 
buying  and  selling  of  stocks,  and  that  they 
**  acted  as  his  brokers."  A  broker  is,  as  defined 
by  Worcester,  **one  who  transacts  business  or 
makes  bargains  for  another,'*  and  by  Story  on 
Agency,  s.  28,  as  follows :  **  The  true  definition 
of  a  broker  seems  to  be  that  he  is  an  agent  em- 
ployed to  make  bargains  and  contracts  between 
other  persons  in  matters  of  trade  ...  for  a 
compensation."  The  case  stated  further  agreed 
that  the  purchases  or  sales  were  **  made  by  them 
(defendants)  for  him  (plaintiff),"  and  that  the 
stock  was  ''  purchased  by  defendants  on  his 
(plaintifTs)  order."  Therefore  when  the  learned 
Judge  asserts  that  Ruchizky  **  knew  no  principals 
but  De  Haven  &  Townsend,"  he  makes  a  state- 
ment which  was  not  correct  in  point  of  actual 
truth,  which  was  never  asserted  on  the  part  of 
the  plaintiff,  nor  conceded  by  the  defendants, 
and  which  was  in  direct  contradiction  of  the  case 
stated. 


The  learned  Judge  is  also  mistaken  in  assert- 
ing that  *•  if  any  shares  were  bought  it  was  with- 
out the  remotest  intention  of  passing  them  to 
Ruchizky."  No  warrant  is  contained  in  the  case 
stated  for  this  allegation.  The  shares  mentioned 
in  the  accounts  were  bought  and  sold  on  Ru- 
chizky's  account,  and  though  it  may  be  possible 
that  he  did  not  intend  to  tsJce  up  and  pay  for  the 
stocks  so  bought,  this  would  not  make  the  con- 
tract void  where  the  defendants  had  bought  and 
were  ready  to  redeliver,  and,  as  it  is  not  agreed 
to  as  a  fact  that  these  dealings  were  gambling 
contracts,  the  Court  has  no  power  or  right  to 
infer  that  they  were  so. 

Thayer  v.  Society  of  United  Brethren,  8  Harris,  60. 

Pius.,  Ft.  W.,  &  C.  R.  JR.  V.  Evans,  3  Smith,  250. 

Loew  V,  Stocker,  1 1  Smith,  347. 

Winchester  v.  Bennett,  4  Smith,  510. 

Wilde  V,  Trainer,  9  Smith,  439. 

Ferguson  v,  Wright,  1 1  Smith,  258. 

P.  &  R.  R.  R.  Co.  V.  Waterman,  4  Smith,  337. 

Berks  Co.  v.  Pile,  6  Harris,  493. 

Diehl  V,  Ihrie,  3  Whart.  143. 
A  jury  alone  is  competent  to  decide  whether 
a  stock  transaction  clothed  in  the  form  of  a  sale 
is  really  a  gambling  contract  or  not. 

Kirkpatrick  v.  Bonsall,  22  Smith,  155. 

Grizewood  v,  Blane,  1 1  C.  B.  526. 

Lewis  on  Law  of  Stocks,  etc.  103,  104. 


March  14,  1881. 
reargument  refused. 
Per  Curiam. 
[See  next  case.] 


The  Court.    Motion  for 


Jan.  '81, 108. 

Dickson's  Executor  v. 


Feb.  24,  1881. 

Thomas. 


Contract-^  Illegal  consideration — Stock  gambling 
^'Broker — Stock  exchange. 

A.  directed  B.,  a  stock  broker,  to  sell  "  short'*  for  him 
five  hundred  shares  of  stock,  it  being  understood  between 
them  that  there  was  to  be  no  actual  delivery  of  the  stock 
by  either  of  them  to  the  other,  but  that  A.  was  to  protect 
B.  from  loss  if  the  market  value  of  the  stock  advanced, 
and  was  to  receive  the  difference  from  B.  if  it  declined. 
There  was  no  agreement  between  them  that  B.  should  not 
make  actual  delivery  of  the  stock  he  was  directed  to  sell. 
The  price  of  the  stock  rose.  B.  borrowed  from  a  fellow 
broker  the  five  hundred  shares  and  delivered  them  to  the 
buyer',  and  subsequently,  the  price  still  risine,  purchased 
five  hundred  shares  by  defendant's  order  with  which  to 
make  good  his  loan.  The  deliveries  were  all  nuide 
through  the  clearing  house,  no  actual  certificates  ever 
being  in  B.*s  hands,  but  B.  settling  the  differences  ap- 
pearing on  the  clearing  house  sheets.  In  an  action  by 
B.  against  A.  to  recover  the  amount  expended  for  A.'s 
use  it  these  transactions : 

Heldt  That  the  evidence  disclosed  the  fact  that  the  con- 
tract was  a  mere  gambling  contract  between  the  plaintiff 
and  defendant,  and  that  the  former  was  not  therefore  en- 
titled to  recover. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 
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Assumpsit,  by  John  J.  Thomas  against  John 
B.  Dickson,  to  recover  ;?3i 76.54  with  interest, 
being  the  amount  lost  by  plaintiff  on  defendant's 
account  in  an  alleged  transaction  in  stocks  made 
by  defendant's  order.  Defendant  having  died 
after  suit  was  brought,  his  executor  was  substi- 
tuted, it  being  agreed  beforehand,  in  view  of  de- 
fendant's approaching  death,  that  plaintiff  should 
be  permitted  to  testify  at  the  trial,  and  that  de- 
fendant's deposition  should  be  read. 

At  the  trial  before  Briggs,  J.,  plaintiff  testi- 
fied, that  in  1874  he  was  a  stock  broker,  that  on 
June  1 7  of  that  year,  he  received  at  the  Phila- 
delphia Club — a  social  club — a  verbal  order  from 
defendant  to  sell  short  for  his  account  five  hun- 
dred shares  of  Pennsylvania  Railroad  stock.  That 
he  accordingly,  on  June  i8th,  sold  400  shares  at 
$4S}i  and  100  shares  at  J49,  seller's  option,  15 
days,  and  delivered  the  stock  at  the  end  of  the 
fifteen  days ;  that  inasmuch  as  the  market  value 
of  the  stock  had  advanced  in  the  mean  time,  he 
borrowed  the  stock  with  which  ,to  make  good  his 
delivery  ;  that,  contrary  to  his  expectations,  the 
market  value  continued  to  advance  from  that 
time  until  the  6ih  of  November,  when,  by  de- 
fendant's order,  he  purchased  five  hundred  shares 
^^$$^^9  in  order  to  return  the  loan  and  close 
the  transaction.  That  in  addition  to  the  dif- 
ference between  the  market  value  in  June  and 
November,  he  was  compelled  to  pay  the  sum  of 
1 1 250,  being  the  amount  of  a  dividend  which 
had  been  declared  during  the  interval.  That  in 
point  of  fact  no  certificates  of  stock  ever  passed 
through  his  hands  in  this  transaction,  nor  did 
he  pay  or  receive  the  full  sums  due  and  payable 
on  the  purchase  and  sale,  all  this  being  done 
through  the  agency  of  the  clearing  house,  plain- 
tiff only  settling  for  the  differences  which  ap- 
peared against  him  on  his  clearing  house  sheet. 
Plaintiff  further  testified  that  at  the  time  defend- 
ant directed  him  to  sell  the  stock,  it  was  under- 
stood between  them  that  there  was  to  be  no  de- 
livery of  the  stock  by  plaintiff  to  defendant,  nor  by 
defendant  to  plaintiff,  but  that  defendant  was  to 
protect  plaintiff  from  loss  if  the  stock  advanced 
in  value,  and  was  to  receive  the  difference  in 
final  settlement  if  it  declined ;  but  that  there 
was  no  agreement  between  them  that  there 
should  be  no  delivery  of  the  stock  to  third  per- 
sons. Plaintiff  then  offered  in  evidence  a  book 
of  purchase  and  sale,  such  as  is  in  use  among 
brokers,  containing  a  record  of  the  sale  of  June  1 8, 
and  proved  the  sale  by  his  clerk,  in  whose  hand- 
writing this  particular  transaction  was  recorded. 

The  deposition  of  defendant's  decedent  was 
then  read,  wherein  he  denied  having  ever  author- 
ized plaintiff  to  buy  or  sell  any  stock  on  his  ac- 
count. 

Defendant  asked  the  Court  to  charge  : — 

I.  The   evidence  of  plaintiff,  showing  as  it 


does,  that  he  acted  as  agent  for  defendant  in 
the  transaction  sued  on,  and  that  the  understand- 
ing between  them  was  that  there  was  to  be  no 
delivery  of  the  stock  sold,  but  merely  a  settle- 
ment of  differences,  there  can  be  no  recovery  in 
this  suit. 

2.  Under  the  evidence  the  verdict  must  be  for 
defendant. 

These  points  were  refused.  The  Court  in- 
structed the  jury  that  if  they  believed  the  deposi- 
tion of  defendant,  they  should  find  for  the  de- 
fendant, but  if  not,  then  he  instructed  them, 
int^r  alic^  as  follows ; — 

**  If  the  clearing  house  settlement  was  ratified 
by  plaintiff  by  practical  performance  in  accord- 
ance with  the  rules  and  regulations  established 
by  the  clearing  house  of  which  he  was  a  member, 
then  the  delivery  is  just  as  effectual  as  though  the 
stock  had  been  delivered  in  bulk,  or  the  certifi- 
cates had  been  received  and  then  handed  over. 
.  .  .  Therefore,  if  you  find  in  this  case  that 
this  sale  was  made  in  good  faith,  and  the  de- 
livery made  by  plaintiff  in  accordance  with  clear- 
ing house  regulations,  you  may  assume  that  the 
deliveries  were  according  to  law.  ...  A 
sale  of  stock  on  time,  made  in  good  faith,  with 
intent  to  deliver  it,  whether  the  seller  has  the 
stock  in  his  possession  or  not,  is  a  legal  sale. 
.  .  .  Therefore,  if  you  find  that  Mr.  Dick- 
son authorized  Mr.  Thomas  to  sell  this  stock  for 
his  account,  seller's  option  fifteen,  without  in- 
forming him  that  it  was  to  be  settled  for  in  dif- 
ferences, and  without  informing  him  that  it  was 
merely  a  matter  of  gambling  speculation,  the 
plaintiff  may  recover.  If,  however,  he  commu- 
nicated to  him  at  the  time,  or  it  was  known  to 
him  at  the  time,  and  if  the  evidence  satisfies 
you  that  Mr.  Thomas  knew  it  was  a  stock  gam- 
bling operation,  that  no  stock  was  to  be  delivered 
to  him,  but  the  whole  transaction,  at  the  end  of 
the  time,  or  whenever  it  was  closed,  was  to  be 
settled  in  differences,  it  not  being  indicated  at 
the  time  that  any  stock  was  to  be  delivered  by 
him,  or  any  stock  was  to  be  delivered  by  the 
broker  who  made  this  short  sale,  then  it  is  what 
the  law  stamps  as  a  gambling  transaction,  and 
the  defendant  would  be  entitled  to  your  verdict. 
This  is  the  law  of  the  case.  There  was  a  distinc- 
tion supposed  by  my  brother.  Judge  Thayer, 
the  President  of  this.  Court,  that  where  the  party 
was  simply  the  agent  or  broker,  and  even  if  he 
knew  that  the  transaction  was  one  of  a  gambling 
character  or  nature,  yet,  if  he  advanced  the 
money  for  the  principal,  he  might,  notwith- 
standing, recover.  That  was  his  view  at  the 
time,  and  I  am  not  sure  that  after  all  it  will  not 
be  declared  to  be  the  law,  for  the  case  that  went 
to  the  Supreme  Court  was  very  obscure. 

It  was  the  thought  of  the  profession  up  to  that 
time,  and  it  is  still  the  law  of  England,  from 
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which  we  draw  the  present  law  that  is  administered 
in  this  country.     I  say,  at  the  time  this  case  was 
tried  before,  the  learned  President  of  this  Court 
was  under  the  impression  that  there  might  be  a 
recovery,  if  Mr.  Thomas  was  acting  in  the  ca- 
pacity of  agent  and  advanced  his  money  for  the 
account  of  the  principal.    I  refer  to  this,  be- 
cause the  learned  counsel  have  repeated  it  in 
your  presence.     .     .     .     And  while  the  motion 
for  a  new  trial  was  still  pending,  the  Supreme 
Court  passed  upon  a  case  of  similar  nature  and 
made  this  decision.     And,  gentlemen,  we  are 
always  bound  to  take  the  decisions  qf  the  Su- 
preme Court.    I  take  its  decision  personally  and 
judicially,  and  swallow  it  without  a  grimace  or 
question.     I  do  not  pretend  to  say  that  that  tri- 
bunal is  wrong,  as  some  Judges  seem  to  think. 
I  believe  they  are  not  wrong,  and  I  have  no 
fault  to  find  with  them.    There  must  be  a  point 
where  all  contentions  and  controversies  shall  be 
settled  and  determined,  for  public  peace  and 
policy  demand  it,  and  that  is  the  place  for  such 
determination.    However,  I  take  their  decisions 
whether  right  or  wrong,  although  the  presump- 
tion is  they  are  right ;  and  in  this  case  to  which 
I  have  referred,  and  which  they  decided  while  a 
motion  for  a  new  trial  was  pending  in  this  par- 
ticular issue,  they  laid  down  this  doctrine,  that 
where  perhaps  one  man  loans  money  to  another 
to  go  into  a  gambling  operation,  if  he  hands  the 
money  over  to  the  receiver  or  operator,  and 
does  nothing  more,  he  may  recover  the  money 
back,  because  he  is  not  an  agent  in  the  transac 
tion;   but  where  the  man  becomes  an  active 
party  in  executing  the  illegal  transaction,  as,  for 
instance,  if  he  advances  the  money,  and  plays 
with  it  for  the  account  of  the  lender,  and  loses 
it,  then  he  becomes  so  identified  and  mixed  up 
with  the  transaction   that  he  cannot  then  call 
upon  the  party  to  pay,  because  he  executes  the 
gambling  contract.    Now  the  analogies  between 
that  aspect  of  that  case  and  this  are,  that  Mr. 
Thomas  must  have  known  this  was  a  gambling 
venture  because,  first,  he  not  only  lost  his  money, 
but  second,  he  was  the  very  party  to  carry  into 
effect  this  transaction,  and  he  himself  was  the 
very  party  who  executed  it. 

Therefore,  according  to  this  very  decision  of 
the  Supreme  Court,  you  must,  if  you  believe 
this  is  a  gambling  transaction,  find  a  verdict  for 
the  defendant,  l^cause  Mr.  Thomas  is  directly 
within  its  range  and  principle  and  decision,  be- 
cause he  was  the  man  that  absolutely  executed 
the  alleged  gambling  transaction  or  contract  or 
venture.     ..." 

Verdict  for  plaintiff  for  the  full  amount  claimed, 
and  judgment  thereon. 

Defendant  took  this  writ,  assigning  for  error, 
inter  alia,  the  action  of  the  Court  in  declining  to 
affirm  defendant's  points,  and  in  charging  the 
jury  as  above  quoted. 


Benjamin  Harris  Brewster^  for  plaintiff  in 
error. 

If  it  was  the  understanding  between  plaintiff 
and  defendant  that  there  was  to  be  no  actual 
transaction  in  real  stock,  but  the  undertaking 
was  to  be  carried  on  by  the  settlement  of  differ- 
ences, there  can  be  no  recovery. 
Brua*s  Appeal,  5  Sm.  294. 
.  Smith  V,  Bouvier,  20  Sm.  325. 
Farcira  v.  Gabell,  8  Norris,  89. 
Sawyer  v,  Taggart,  14  W.  P.  D.  Bush,  727. 
John  O,  Bowman  (with  whom  was  Thomas  J^. 
Diehi),  for  defendant  in  error. 
A  sale  short  is  not  necessarily  a  wager. 

Maxton  v,  Gheen,  25  Sm.  168. 
It  cannot  be  said  that  because  the  brokers 
pass  the  sales  through  the  clearing  house  for  con- 
venience sake,  the  commodities  so  dealt  with 
have  never  been  delivered. 

Whether  the  transactions  were  bona  fide^  or 
were  merely  in  a  form  to  cover  gambling  trans- 
actions, is  for  the  jury. 

Wynkoop  v.  Seal,  14  Sm.  36a 
Smith  V,  Bouvier,  20  Sm.  325. 
The  jury  found  them  in  this  case  to  have  been 
bona  fide  sales  and  purchases  of  stock,  and  the 
verdict  should  therefore  not  be  disturbed. 

March  7 , 1 88 1 .  The  Court.  An  inspection 
of  the  evidence  of  the  plaintiff  will,  of  itself, 
reveal  the  fact  that  there  was  a  mistrial  of  this 
case  in  the  Court  below. 

Thomas  swears  that  he  sold  for  Dickson  five 
hundred  shares  of  Pennsylvania  Railroad  stock, 
short,  fifteen  days,  buyer's  option.  This  means, 
of  course,  that  Dickson  had  no  such  stock,  and 
so  Thomas  further  on  explains,  by  saying  that 
at  the  time  he  professed  to  sell  this  stock,  he  had 
no  such  stock  in  his  hands  to  sell.  Nevertheless, 
he  says,  when  he  sold  these  five  hundred  shares, 
he  delivered  them.  This  anomalous  kind  of 
testimony  he  explains  by  saying  that  this  de- 
livery was  made  on  the  clearing  house  sheet, 
which  means  a  mere  settlement  of  differences. 
It  appears  also,  from  this  same  testimony,  that, 
in  order  properly  to  keep  up  appearances,  when 
the  time  came  for  delivery,  he  had  to  borrow 
five  hundred  shares  of  stock  from  somebody 
whose  name  does  not  appear,  and  of  these  there 
was  no  actual  delivery,  but,  as  the  witness  says, 
it  came  through  the  clearing  house  sheet.  All 
this  means>  in  common  parlance,  that  Thomas 
sold  for  Dickson  five  hundred  shares  of  stock, 
which  Dickson  at  that  time  neither  had  nor  in- 
tended to  have,  and  that  under  the  pretence  of 
meeting  this  contract  when  it  fell  due,  Thomas 
pretended  to  borrow  five  hundred  shares,  which 
were  not  delivered  to  him ;  that  this  altogether 
fictitious  transaction  was  accomplished  through 
the  agency  of  the  clearing  house,  and  was  one 
in  which  no  other    parties  were   known   but 
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Thomas  and  Dickson,  who  were  to  account  to 
each  other  for  differences  only. 

In  order  to  show  that  in  this  we  are  not  mis- 
taken,  and  that  the  confirmation  may  proceed 
from  the  plaintiffs  own  mouth,  we  subjoin  the 
following  evidence,  to  wit : — 

<<  Q.  Did  not  you  upon  a  former  trial  in  this 
case  say,  and  have  you  not  said  it  twice,  we  only 
pay  the  difference  or  receive  the  difference,  we 
do  not  actually  deliver  the  stock?  Ans.  That 
is  for  our  clearing  house  certificate  balances  we 
only  pay  the  difference  or  receive  the  difference. 
If  we  have  something  coming  on  one  side  that 
is  going  out  on  the  other,,  of  course  we  merely 
pay  the  difference. 

"  Q.  Did  you  act  as  a  broker  for  Mr.  Dickson 
in  that  sense  ?  Ans.  Did  I  act  as  broker  ?  Yes, 
sir. 

"  Q.  When  you  and  the  defendant,  Mr.  Dick- 
son, had  this  understanding  as  you  have  ex- 
plained it,  was  it  not  understood  by  you  and  the 
defendant  that  ttiere  would  be  no  actual  de- 
livery of  the  stock  by  you  to  him  or  by  him  to 
you,  but  that  he  was  to  receive  the  difference 
from  you  in  case  the  price  of  stock  went  down, 
or  was  to  pay  the  difference  to  you  in  case  the 
price  went  up  ?    Ans.  Yes,  sir. 

"  Q.  That  is,  if  there  were  any  loss  he  was  to 
pay?     Ans.  Yes,  sir. 

"  Q.  And  if  there  was  any  profit  you  were 
to  hand  it  over  to  him?    Ans.  Yes,  sir." 

Again,  further  on. 

"Q.  Have  not  you  testified  that  at  the  time 
Mr.  Dickson  directed  you  to  sell  this  stock,  that 
it  was  understood  between  you  and  him  that 
there  was  to  be  no  actual  delivery  of  the  stock 
by  you  to  him,  or  by  him  to  you,  but  that  he 
was  to  protect  you  from  loss  if  the  stock  went 
up,  and  that  he  was  to  receive  the  difference 
from  you  in  final  settlement,  if  the  stock  went 
down ;  did  you  not  say  that  ?  Ans.  That  cer- 
tainly was  the  understanding.'* 

Confessedly,  then,  this  was  a  dealing  in  differ- 
ences or  margins,  a  wagering  contract,  and  there- 
fore utterly  void.  There  was  here  no  question 
as  to  a  bona  fide  time  contract,  upon  which  the 
jury  was  called  to  pass,  neither  does  it  involve, 
as  the  Court  below  erroneously  imagined,  the 
question  of  agency,  for  there  were  but  two  par- 
ties who  were  mutually  engaged  in  stock  jobbing, 
and  who  were  to  settle  with  each  other  and  not 
with  some  third  party. 

Moreover,  we  are  somewhat  surprised  that  the 
learned  Judge  who  tried  this  case,  should  have 
regarded  the  recent  decisions  of  this  Court  upon 
this  subject  as  not  only  novel  but  doubtful. 

We  can  assure  him  that  they  are  obnoxious  to 
neither  of  these  charges.  As  early  as  Pritchet 
r.  The  Insurance  Co.  of  North  America  (3 
Yeates,  458),  it  was  ruled,  that  whilst  the  British 


Statute  of  19  Geo.  3  c.  37,  did  not  bind  us, 
propria  vigore^  yet  that  the  system  of  national 
policy  which  aimed  at  the  suppression  of  wager- 
ing policies,  had  even  at  that  period  been  adopted 
by  our  Courts,  and  in  Edgell  v.  McLaughlin 
(6  Wharton,  176),  it  was  said  by  Mr.  Justice 
Sergeant,  that  it  was  fortunate  for  Pennsylvania, 
that  there  was  in  its  highest  tribunals  no  decision 
favorable  to  the  recovery  of  a  wager,  and  that 
the  only  decision  then  existing  upon  the  subject 
was  expressly  in  point  to  the  contrary. 

Between  this  case  and  that  of  Brua's  Appeal 
(S  P.  F.  S.  299),  we  have  very  many  decisions 
condemnatory  of  wagering  contracts  in  the  way 
of  betting  on  horse  races,  elections,  etc.  Brua's 
Appeal  is  in  point,  however,  upon  the  very 
matter  in  controversy.  It  was  there  held  that  a 
contract  to  purchase  shares  of  stock,  without  the 
intention  to  deliver  or  receive  them,  was  a  gam- 
ing contract.  Mr.  Justice  Thobipson,  who  de- 
livered the  opinion  in  that  case,  made  use  of  the 
following  language:  ''It  is  said  the  form  in 
which  this  contract  appears  enters  largely  into 
the  business  of  stock  brokerage.  This  is  a  mis- 
take, the  bona  fide  purchase  of  stocks  no  doubt 
can  be  conducted  in  a  legitimate  way,  and  is  so 
generally,  without  trenching  in  the  least  on  the 
gambler's  province.  If  this  be  impossible,  how- 
ever, the  fewer  licenses  that  are  issued  for  such 
a  business  the  better.  Anything  which  induces 
men  to  risk  their  money  or  property  without  any 
other  hope  of  return  than  to  get  for  nothing  any 
given  amount  from  another,  is  gambling,  and 
demoralizing  to  the  community,  no  matter  by 
what  name  it  may  be  called." 

Then  we  have  Smith  v.  Bouvier  (20  P.  F. 
Smith,  325),  in  which  Bma's  Appeal  is  approved, 
and  the  distinction  noted  between  bona  fide  ^mt 
contracts  and  those  of  a  purely  wagering  charac- 
ter. Next  in  order  comes  Fareira  v.  Gabell  (8 
Norris,  89),  in  which  we  have  a  per  curiam 
opinion  adopting  the  very  clear  and  satisfactory 
opinion  of  Judge  Hare  of  the  Court  below,  and 
approving  Smith  v,  Bouvier  and  Brua's  Appeal. 
Then  comes  North  v,  Phillips  (8  Norris,  250), 
Gheen,  Morgan,  &  Co.  v,  Johnson  (9  Norris, 
38),  and  last  of  all  Ruchiiky  v,  De  Haven  but 
recently  delivered.     {Antey  p.  109.] 

It  is  thus  manifest,  that  contrary  to  what  the 
learned  Judge  supposed,  this  doctrine  is  neither 
doubtful  nor  new ;  on  the  other  hand,  it  is  both 
old  and  well  established. 

Furthermore,  he  is  entirely  mistaken  in  his 
supposition  that  on  this  subject,  there  is  a  want 
of  harmony  between  our  Courts  and  those  of 
Great  Britain.  This  very  same  doctrine  was 
held  in  Grizewood  v,  Blane  (2  J.  Scott,  n  Com. 
B.  526),  a  case  which  exhibits  the  ready  dis- 
position of  the  British  Courts  to  follow  the  lead- 
ings of  their  own  statute,  8  &  9  Vict.  c.  109. 
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Upon  this  subject,  Jarvis,  C.  J.,  left  theiquestion 
to  the  jury  to  say,  **  whether  either  party  meant 
to  purchase  or  sell  the  shares  in  question,"  tell 
ing  them  that  if  they  did  not,  the  contract  was 
in  his  opinion  a  gambling  transaction  and  void. 
On  a  motion  afterwards  for  a  new  trial,  the  opin- 
ion of  the  Chief  Justice  was  sustained.  Justice 
Cresswell,  among  other  of  the  Judges,  saying : 
**  As  to  the  evidence,  I  think  it  abundantly  war- 
ranted the  jury  in  coming  to  the  conclusion  that 
there  was  no  real  contract  of  sale,  but  that  the 
whole  thing  was  to  be  settled  by  the  payment  of 
differences;  it  clearly  was  a  gambling  transac 
tion  within  the  meaning  of  the  statute." 

Now  the  only  real  difference  between  this 
case  and  the  one  in  hand  is  this,  that  in  the  case 
cited  there  was  something  to  submit  to  a  jury, 
whilst  in  the  one  now  under  consideration,  there 
was  nothing  so  to  submit ;  the  plaintiff  himself 
by  his  own  testimony  having  stamped  the  trans- 
action with  the  brand  of  illegality. 

Of  the  remaining  exceptions  it  is  unnecessary 
for  us  to  speak,  since  what  has  already  been  said 
effectually  disposes  of  this  case. 

The  judgment  is  reversed. 

Opinion  by  Gordon,  J. 

A  motion  for  a  reargument  was  subsequentiy 
made  in  this  case. 

April  I,  1 88 1.  The  Court.  Motion  for 
reargument  refused. 

Per  Curiam. 

[See  preceding  case.  ] 


Jan.  '8a  March  14,  1881. 

Merkel  and  Smith's  Appeal. 

Mortgage — Deed  with  parol  defeasance^  when  a 
mortgage — Purchase-money  mortgage — Lien  of 
judgment  against  mortgagor  in  a  mortgage  by 
deed  absolute  with  parol  defeasance^  as  against 
mortgages^  made  by  former  mortgagor  after 
acquiring  legal  title, 

F.,  being  the  owner  of  a  tract  of  land,  made  a  contract 
with  M.  for  the  erectionof  a  house  upon  a  portion  thereof, 
in  consideration  for  which  he  agreed  to  convey  to  M.  one- 
half  the  tract.  After  the  house  was  completed,  F.  declined 
to  convey  the  land  on  the  ground  that  the  work  and  ma- 
terials were  not  paid  for;  M.,  thereupon,  procured  one  D. 
to  indorse  notes  for  him  to  pay  these  debt<i,  and  to  secure 
D.  he  procured  on  Jan.  1 1,  1872,  a  conveyance  of  his  half 
-of  the  land  to  him.  There  was  no  testimony  to  show 
that  this  conveyance  was  ever  regarded  by  the  parties 
•other  than  as  security  for  the  notes.  On  April  28,  1876, 
S.  recovered  judgment  against  M.  On  May  12, 1876,  D. 
l(having  previously  conveyed  several  portions  of  the  land 
according  to  M.'s  direction)  conveyed  the  balance  of  the 
land  to  M.,  who  immediately  executed  two  mortgages,  one 
to  D.  and  the  other  to  L,,  Uie  holder  of  one  of  the  notes. 


In  a  proceeding  to  distribute  the  fund  arising  from  a 
sheriffs  sale  of  the  land  under  L.'s  mortgage : 

Held  (reversing  the  Court  below),  that  M.  had  an 
equitable  title  under  the  agreement  of  F.  to  convey  to 
him,  that  the  deed  from  F.  to  D.  as  security  for  the  notes 
constituted  a  mortgage,  and  that  consequently  the  judg- 
ment of  L.  was  a  lien  upon  the  equitable  interest  of  M. 
from  the  date  of  its  entry,  and  bound  the  legal  title  the  in- 
stant it  was  conveyed  to  him  in  priority  to  the  mortgages 
executed  on  that  day. 

Appeal  of  D.  Merkel  and  Joshua  Smith  from 
a  decree  of  the  Common  Pleas  of  Berks  County, 
distributing  the  proceeds  of  a  sheriffs  sale  of  the 
real  estate  of  Michael  H.  Miller. 

From  the  depositions  taken  in  the  cause  the 
following  facts  appeared  :  Henry  Fritch,  being 
the  owner  of  a  certain  lot  of  ground  in  Topton, 
Berks  Co.,  agreed  with  Michael  H.  Miller  that 
in  consideration  of  the  erection  of  a  certain  house 
on  a  part  of  said  lot,  he  would  convey  one-half 
said  lot  to  Miller.  The  house  was  erected,  but 
Miller  being  unable  to  discharge  all  the  clainis 
for  work  and  materials,  Fritch  refused  to  convey 
one-half  the  lot  to  Miller,  in  accordance  with 
the  terms  of  the  contract.  In  order  to  raise  the 
money  to  pay  these  claims.  Miller  induced  one 
Peter  S.  Diener  to  become  indorser  on  one  of 
his  (Miller's)  notes,  and  to  become  siu-ety  on 
another,  and  to  secure  Diener,  Miller  procured 
a  deed  to  be  made  by  Fritch  to  Diener  for  his 
(Miller's)  share  of  the  land.  This  deed  was  ex- 
ecuted and  delivered  on  Jan.  11,  1872,  and  was 
duly  recorded. 

As  to  this  transaction  Diener  testified :  "  The 
deed  was  made  to  me  instead  of  to  him  (Miller) 
as  collateral  security.  I  got  the  deed  from  Fritch 
and  had  it  recorded.  I  had  no  interest  in  the 
property  except  as  collateral  security.  .  . 
I  kept  the  property  to  hold  it  as  my  own  until 
the  notes  were  paid." 

While  the  title  was  thus  in  Diener,  Miller  sold 
some  of  the  land  in  lots  to  various  purchasers ; 
and  Diener  after  each  sale  made  a  deed  to  Miller, 
and  Miller  made  a  deed  to  the  purchaser.  On 
April  28,  1876,  Merkel  and  Smith  recovered 
judgment  against  Miller  for  J450. 

(5n  May  12,  1876,  Diener  conveyed  the  re- 
mainder of  the  lot  to  Miller,  and  the  deed  was 
duly  recorded.  On  the  same  day  Miller  exe- 
cuted two  mortgages,  one  to  Dr.  Long,  the  holder 
of  the  note  upon  which  Diener  was  surety,  for 
the  amount  of  that  note,  viz.,  J500,  and  one  to 
Diener  for  the  amount  of  the  note  upon  which 
he  was  indorser,  viz.,  ^400.  These  mortgages 
were  recorded,  the  first  May  12,  1876,  the  latter 
May  13,  1876. 

Default  being  afterwards  made  in  the  payment 
of  interest  on  Long's  mortgage,  he  instituted  suit 
thereon,  and  exposed  the  premises  at  sherififs 
sale.  The  purchase-money  thereof,  viz. ,  I5  39. 25 , 
was  paid  into  Court  and  constituted  the  fund  in 
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litigation.  Long  claimed  the  whole  amount  on 
the  ground  that  his  mortgage  was  a  first  lien  upon 
the  premises,  and  distribution  was  accordingly 
so  decreed  by  the  Court. 

Afterwards,  on  application  of  Merkel  and 
Smith,  a  rule  was  granted  to  show  cause  why  the 
decree  should  not  be  stricken  off,  and  the  amount 
of  Merkel  and  Smith's  judgment  first  awarded  to 
them  out  of  the  fund.  This  rule  was,  after  argu- 
ment, discharged  by  the  Court,  in  an  opinion  by 
Sassaican,  J.  Merkel  and  Smith  thereupon 
took  this  appeal,  assigning  for  error  the  action 
of  the  Court  in  discharging  the  above  rule. 

A,  G.  Green  (  Wanner  with  him),  for  appel- 
lants. 

Miller  had  an  equitable  title  under  the  agree- 
ment of  Fritch  to  convey.  The  deed  to  Diener 
was  nothing  more  than  a  mortgage. 

Friedley  v.  Hamilton,  17  S.  &  R.  70. 

Manuf.  Bank  v.  Bank  of  Penna.,  7  W.  &  S.  335. 

Kerr  v,  GJlmore,  6  W.  405. 

Kelly  V.  Thompson,  7  Id.  401. 

Corpman  v.  Baccastow,  3  N.  363. 

Now,  while  of  course  Diener  held  his  mort- 
gage as  the  first  lien,  yet  it  needs  no  argument 
to  show  that  the  instant  he  satisfied  it  by  con- 
veying the  land  to  Miller,  whatever  subsisting 
liens  there  were,  were  instantly  let  in,  in  the  order 
of  their  priority. 
/.  H,  Jacobs f  for  appellee. 
Conceding  that  the  deed  from  Fritch  to 
Diener  constituted  a  mortgage  of  Miller's  equit- 
able interest,  it  was  a  mortgage  to  secure  the 
consideration  of  the  conveyance  between  Fritch 
and  Miller,  viz.,  the  cost  of  the  construction  of 
the  house.  On  May  12,  1876,  Long  was  not 
paid  the  amount  of  this  purchase-money,  and, 
inasmuch  as  the  deed  to  Miller  and  the  mortgage 
to  Long  were  executed  and  recorded  the  same 
day,  the  proceedings  constituted  a  single  transac- 
tion, and  preserved  to  Long  the  priority  of  his 
lien  for  purchase-money.  It  mattered  not  that 
the  vendor  had  been  paid  and  that  Long  was  a 
stranger  to  the  transaction. 

Fessler's  Appeal,  25  Smith,  4S3. 

Harper*s  Appeal,  14  Smith,  318. 

Cake's  Appeal,  11  H.  186. 

Wrldon  v.  Gibbon,  2  Phita.  176. 

Deitzler  v.  Mishler,  I  Wright,  82. 

March  14,  i88i.  The  Court.  It  cannot  be 
doubted  that,  under  the  contract  between  Fritch 
and  Miller,  the  latter  acquired  an  equitable  title 
to  the  land,  which  was  to  be  conveyed  to  him  in 
consideration  of  building  the  house.  Subse- 
quently a  portion  of  the  land  was  sold  by  the 
sheriff  as  Miller's  property,  and  thus  the  fund 
in  Court  was  realized.  When  the  building  was 
completed,  bills  for  which  the  holders  thereof 
were  entitled  to  file  liens,  were  outstanding 
against  the  contractor^  Miller ;  and  for  the  pur- 


pose of  raising  money  to  pay  these,  Diener  lent 
his  name  as  indorser  and  surety  on  Miller's  notes, 
with  the  understanding  that  he  should  be  pro- 
tected by  a  conveyance  of  the  land.  Accord- 
ingly, in  January,  1872,  Fritch,  by  direction  of 
Miller,  conveyed  the  land  in  fee  to  Diener ;  but 
while  the  deed  to  Diener  was  absolute  on  its 
face,  it  was  distinctly  understood  between  him 
and  Miller  that  it  was  to  be  held  only  as  security 
for  his  contingent  liability  on  the  notes  by  which 
Miller  raised  the  money  to  pay  the  building 
debts.  The  testimony  on  this  subject  is  clear 
and  explicit.  Diener  says,  the  deed  was  to  be 
made  '*  to  me,  instead  of  to  himself,  as  collate- 
ral security.  I  got  the  deed  from  Fritch  and  had 
it  recorded.  I  had  no  interest  in  that  property 
except  as  collateral  security."  It  was  further 
shown  that  a  few  years  afterwards.  Miller  con- 
tracted to  sell  a  portion  of  the  land  in  lots ;  and 
for  the  purpose  of  enabling  him  to  make  deeds 
to  the  purchasers,  Diener  conveyed  the  lots  to 
him.  Afterwards  on  May  12,  1876,  he  conveyed 
the  residue  of  the  land  in  fee  to  Miller,  who  on 
that  day  executed  two  mortgages  thereof,  one  to 
Dr.  Long  for  $500,  and  the  other  to  Diener  for 
$400,  to  secure  notes  on  which  Diener  was  in- 
dorser and  surety.  Dr.  Long's  mortgage  was 
recorded  the  same  day,  and  Diener*s  on  the  day 
following.  It  is  not  pretended  that  these  mort- 
gages were  for  purchase-money ;  but  inas- 
much as  they  are  the  first  liens  in  order  after  the 
conveyance  of  the  legal  title  to  Miller,  the  con- 
tention is,  that  they  are  entitled  to  the  proceeds 
of  the  sheriffs  sale,  in  preference  to  the  judgment 
of  appellants,  entered  against  Miller  on  April 
28,  1876,  two  weeks  before  the  legal  title  was 
conveyed  and  the  mortgages  executed.  This 
would  undoubtedly  be  so,  if  at  the  date  of  the 
judgment  Miller  had  no  equitable  title  on  which 
it  could  become  a  lien ;  but,  unfortunately  for 
the  mortgagees.  Miller  had  such  title,  and  the 
judgment  became  and  continued  to  be  the  first 
lien,  not  only  in  consequence  of  the  character  of 
the  security  which  Diener  held,  but  also  because 
he  surrendered  that,  and  took  new  security  after 
the  judgment  was  entered.  It  is  perfectly  clear 
from  the  undisputed  testimony  in  the  case,  that 
the  legal  relation  between  Miller  and  Diener, 
growing  out  of  the  conveyance  in  January,  1872, 
in  connection  with  their  contemporaneous  under- 
standing or  agreement,  as  to  the  purpose  for 
which  the  deed  was  made,  was  that  of  mortgagor 
and  mortgagee.  The  deed  in  Diener*s  hands, 
coupled  with  the  parol  defeasance,  was  in  legal 
contemplation  nothing  more  than  an  unrecorded 
mortgage.  The  equity  of  redemption  was  in 
Miller,  and  upon  payment  of  the  notes  on  which 
Diener  was  indorser  and  surety,  he  had  a  right 
at  any  time  to  demand  a  conveyance  of  the 
land. 
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The  legal  principles  applicable  to  such  a  state 
of  facts  as  the  undisputed  testimony  in  this  case 
clearly  establishes,  have  been  too  often  recog- 
nized and  enforced  to  be  now  questioned.  In 
their  various  phases,  they  may  be  found  in  the 
following  cases :  Kellum  et  aL  v.  Smith  (9  Casey, 
158);  Friedley  t^.  Hamilton  (17  S.  &  R.  70); 
Jacques  v.  Weeks  (7  Watts,  261) ;  The  M.  &  M. 
Bank  v.  Bank  of  Penna.  (7  W.  &  S.  335) ;  Kerr  v. 
Gilmore  (6  Watts,  405);  Kelly  v.  Thompson  (7 
Watts,  401);  Wilson  v.  Shoenberger  (7  Casey, 
295) ;  Corpman  v,  Baccastow  (3  Norris,  363) ; 
McClintock  v.  McClintock  (3  Brewst.  76). 

While  Miller  thus  occupied  the  position  of 
mortgagor  and  owner  of  the  equity  of  redemption 
and  Diener  that  of  mortgagee  holding  an  unre- 
corded mortgage,  appellant  on  April  28,  1876, 
obtained  judgment  against  the  former,  and  thus 
acquired  the  first  lien  against  his  interest  in  the 
land. 

Subsequently  th6  legal  and  equitable  titles  both 
united  in  him,  but  in  such  way  as  not  to  impair 
their  security.  They  continued  to  hold  the  first 
lien  on  the  land,  and  were  entitled  to  be  first  paid 
out  of  the  fund  realized  by  the  sale. 

Decree  reversed  at  costs  of  the  appellees,  and 
it  is  ordered  that  the  record  be  remitted  to  the 
Court  of  Common  Pleas  with  instructions  to 
distribute  the  fund  in  accordance  with  the  fore- 
going opinion. 

Opinion  by  Sterrett,  J. 


July,  '79, 6.  March  18,  1881. 

Quigley  v.  Molineaux. 

Landlord  and  tenant —  Ground-rent — Apportion- 
ment— Sale  of  land  by  sheriff  in  parts,  in  action 
of  covenant  for  ground-rent ,  does  not  effect  ap- 
portionment of  rent, 

A  covenantee  in  a  ground-rent  deed  brought  an  action 
of  covenant  for  arrears  of  rent,  recovered  judgment,  and 
in  1861  exposed  the  premises  out  of  which  the  rent  issued 
at  sheriffs  sale,  selling  them  in  four  different  lots.  These 
lots  were  sold  to  different  purchasers,  and  the  successive 
owners  of  the  rent  continued  to  receive  one-fourth  part 
thereof  from  the  purchasers  of  one-fourth  of  the  premises, 
giving  receipts  *<in  fiiU*'  therefor.  In  an  action  insti- 
tuted by  the  owner  of  the  rent  in  1875  to  recover  all  the 
arrears  thereof,  wherein  the  owners  of  the  last-mentioned 
fourth  part  of  the  premises  were  named  as  terre-tenants : 

Ileidt  that  the  above  evidence  was  insufficient  to  estab- 
lish an  apportionment  of  the  rent  as  against  the  original 
covenantee  and  his  assignees. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Covenant  for  arrears  of  ground- rent,  by  Elias 
J.  Molineaux,  assignee  of  Mary  Loxley,  against 
Charles  C.  Hughes,  administrator,  etc.,  defend- 
ant, and  Patrick  Quigley,  terre-tenant.    Quig- 


ley, the  defendant,  offered  to  prove  that  Mary 
Loxley,  the  original  covenantee  of  the  rent, 
brought  in  1861  an  action  of  covenant  for  ar- 
rears thereof,  in  which  action  she  recovered 
judgment,  and  directed  the  sheriff  to  expose  the 
said  premises  to  sale  in  four  several  parts;  that 
said  premises  were  accordingly  so  sold,  and  that 
at  the  sale  defendant's  grantor  became  the  pur- 
chaser of  one-fourth  part  thereof,  and  further, 
that  during  the  occupancy  of  defendant  and  his 
said  grantor  of  said  one-fourth  of  the  premises, 
one-fourth  of  the  rent  had  been  duly  paid  by 
them,  and  receipts  therefor  "in  full"  given  by 
the  respective  owners  of  the  rent — this  to  prove 
an  apportionment  of  the  rent  by  reason  of  which 
defendant  claimed  to  be  liable  for  only  one- 
fourth  part  thereof. 

Objected  to.  Objection  sustained.  Excep- 
tion. 

Verdict  and  judgment  for  plaintiff.  Defend- 
ant took  this  writ,  assigning  for  error,  inter  aHa, 
as  follows:  "The  learned  Judge  of  the  Court 
below  erred  in  overruling  plaintiffs  general  offer 
in  defence  at  the  trial." 

John  Dolman,  for  plaintiff  in  error. 

The  acts  of  the  parties  are  competent  evidence 
to  show  a  grant  or  an  apportionment.  If  con- 
tinued for  twenty-one  years  they  create  a  grant 
(jf  apportionment,  as  the  case  may  be,  as  matter 
of  law :  but  whether  a  continuance  of  such  acts 
for  a  less  time  than  twenty-one  years  are  suffi- 
cient to  raise  a  presumption  of  a  grant,  is  a  fact 
for  a  jury. 

McElroy  v.  R.  R.  Co.,  7  Barr,  536. 
Newman  v.  Rutter,  8  Watu,  51. 

E,  C,  Quin,  for  defendant  in  error,  presented 
no  paper-book. 

February  28, 1 88 1 .  The  Court.  The  fourth 
assignment  is  not  sec,  reg, ;  but  admitting  it,  we 
see  nothing  in  the  offer  of  evidence  like  a  legal 
apportionment  of  the  ground-rent.  The  mere 
fact  that  the  covenantee,  in  selling  under  the 
judgment  in  her  action  for  the  arrears,  divided 
the  land  into  four  lots  and  sold  it  at  sheriffs  sale, 
would  be  neither  an  apportionment  nor  evidence 
of  it.  The  offer  was  therefore  rightly  refused. 
There  is  nothing  in  the  remaining  assignments. 

Judgment  affirmed. 

Per  Curiam. 


Jan.  '80,217. 


Squire's  Appeal. 


Jan.  13,  1881. 


Conversion — Act  of  Feb,  24, 1834,  §  33 y  relative 
to  distribution  of  surplus  of  sheriff^  s  sales  of 
real  estate  of  decedent — Construction  of — De- 
scent, 

The  provisions  of  the  Act  of  February  24,  1834,  \  33 
(Purd.  Dig.  425,  pi.  101),  that  the  surplus  proceccU  of 
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the  land  of  a  decedent  sold  at  sherifiPs  sale  shsdl  be  paid 
to  his  executor  or  administrator,  and  by  him  be  distribu- 
ted as  the  real  estate  from  which  they  arise  would  have 
been,  is  simply  an  application  of  the  general  rule  in  equity 
with  regard  to  conversion.  The  operation  of  this  rule  is 
confined  to  the  first  transmission,  and  the  money,  having 
once  vested  in  the  person  entitled,  is  no  longer  to  be  treated 
as  real  esute. 

Where  land  descended  to  a  minor  from  his  fiiUher  was 
stAd  by  the  sheriff  under  a  mortgage  created  by  a  former 
owner,  and  the  surplus  proceeds  paid  to  the  guardian  of 
the  minor,  by  whom  they  were  held  when  the  minor  sub- 
sequently died ;  in  the  distribution  of  the  minor's  estate : 

IfeU,  that  the  mother  of  the  minor  was  entitled  to  the 
whole  fund  as  personalty  to  the  exclusion  of  the  minor's 
h^its  ex  ^arte  ^iUema, 

Appeal  of  Henry  John  Squire  from  a  decree  of 
the  Orphans'  Court  of  Philadelphia  County, 
awarding  a  certain  fund  of  I3500,  belonging  to 
the  estate  of  Marselis  Squire,  a  minor,  to  his 
mother. 

The  facts  of  the  case  as  they  appeared  before 
the  Auditing  Judge  on  the  audit  of  the  account 
of  Robert  K.  Neff,  the  minor's  guardian,  were  as 
follows:  William  H.  Squire,  father  of  Marselis 
Squire,  died  in  December,  1865,  seised  of  a 
certain  piece  of  real  estate  which  was  subject  to 
a  mortgage  given  by  a  former  owner.  By  his 
will  Squire  devised  his  property  equally  to  his 
father  and  widow.  A  posthumous  child,  Mar- 
selis, the  present  decedent,  was  born  June  8, 
1866,  whereby  the  will  of  William  H.  Squire 
was  revoked  pro  tanto.  The  maternal  grand- 
father of  Marselis  in  October,  1866,  purchased 
the  mortgage  upon  the  land  whereof  William  H. 
Squire  died  seised,  instituted  suit  thereon  and 
exposed  the  premises  at  sheriffs  sale.  The  sum 
of  I3500,  surplus  after  payment  of  the  mortgage, 
was  paid  by  the  sheriff  to  Robert  K.  Neff,  guar- 
dian of  Marselis  Squire,  as  the  minor's  share  in 
said  real  estate.  Marselis,  the  minor,  died  Feb- 
ruary 20,  1874.  Thissum  of  $3500  wasclaimed 
by  tne  minor's  mother  as  persondty,  and  also  by 
Henry  John  Squire  and  Charlotte  E.  Fried,  his 
paternal  uncle  and  aunt,  on  the  ground  that  the 
fnnd  was,  in  contemplation  of  law,  realty,  and 
should  pass  to  them  as  the  minor's  heirs  ex  parte 
paterna. 

The  Auditing  Judge  awarded  the  fund  to  the 
minor's  mother  for  life,  and  after  her  death 
directed  that  it  should  go  to  his  heirs  ex  parte 
fiUema, 

Exceptions  were  filed  on  behalf  of  the  mother, 
which  the  Court,  in  an  opinion  by  Penrose,  J., 
reported  in  8  Weekly  Notes,  220,  sustained  and 
entered  a  decree  awarding  the  fund  in  contro- 
versy to  the  minor's  mother  absolutely.  There- 
upon Henry  John  Squire  took  this  appeal,  assign- 
ing for  error  the  decree  of  the  Coiurt  as  above. 

Rodney t  for  appellant. 

The  alleged  conversion  was  effected  by  a  piece 


of  legerdemain  on  the  maternal  grandfather's 
part,  clearly  contrary  to  the  letter  and  spirit  of 
the  Act  of  1833.  The  Act  of  February  24,  1834, 
provides  that  where  real  estate  of  a  decedent  is 
sold  upon  execution  and  more  money  is  raised 
than  is  sufficient  to  pay  off  liens  of  record,  the 
executor  or  administrator  shall  distribute  such 
surplus  as  the  real  estate  of  which  it  is  the  pro- 
ceeds would  have  been.  If  the  heirs  ex  parte 
paterna  had  paid  off  this  mortgage  no  power  to 
convert  would  have  existed. 

The  mother  has  no  more  than  a  life  estate,  and 
the  surplus  goes  to  the  heirs  ex  parte  paterna, 

Bloomfield  v,  Budden,  I  Yeates,  189. 

Diller  v.  Young,  2  lb.  261. 

Comm.  V.  Rahm,  2  S.  &  R.  375. 
Waiter  Z.  C.  Biddle  and  Charles  Hart,  for 
the  appellee. 

It  is  very  clear  from  the  authorities  that  the 
fund  should  be  deemed  realty  only  for  the  pur- 
poses of  the  first  transmission,  and  that,  having 
once  reached  the  hands  of  the  minor  by  his 
guardian,  it  is  thenceforward  to  be  considered  in 
every  respect  as  personalty. 

Dyer  v.  Cornell,  4  Barr,  359. 

Penneirs  Appeal,  8  Harris,  515. 

Spangler's  Appeal,  12  Harris,  424. 

Hay's  Appeal,  2  Sm.  449. 

Large's  Appeal,  4  Sm.  383. 

McCune's  Appeal,  15  Sm.  450. 

Sayer's  Appeal,  29  Sm.  428. 

January  24,  1881.  The  Court.  This  de- 
cree is  affirmed  upon  the  opinion  of  the  learned 
Judge  of  the  Court  below. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 


€omittOtt  llleas— lEquitg. 


C.  P.  No.  4.  April  16,  1881. 

Fallon  V.  Remington  et  al. 

Equity — Injunction — Policy  of  non-interference 
with  co-ordinate  tribunals — Powers  of  courts 
of  equity  over  person  without  regard  to  situs 
of  property  in  dispute — Injunction  against  is- 
suing process  out  of  Court  of  co-ordincUe  juris- 
diction possessing  equal  equity  powers, 
Sur  motion  for  special  injunction. 
Bill  in  equity  between  John  Fallon,  trustee, 

complainant,   and    Beekman    Remington    and 

Samuel  Simes,  defendants. 
The  bill  averred  that  in  1877  the  defendant 

Remington  was  seised  of  axertain  tract  of  land 
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in  Montgomery  County,  which  he  held  upon 
certain  trusts  for  the  benefit  of  himself  and  other 
parties.  That  in  the  spring  of  that  year,  disputes 
having  arisen  among  the  parties  interested,  they 
had  all  consented  to  submit  the  matters  in  con- 
troversy to  the  complainant  as  referee,  agreeing 
that  his  award  should  be  made  a  rule  of  Court, 
and  that,  further,  all  said  parties  had  joined  in  a 
conveyance  of  the  real  estate  in  question  to  the 
complainant  in  trust  to  sell  the  same  discharged 
of  all  trusts,  and  to  distribute  the  proceeds  among 
such  parties  and  in  such  proportions  as  in  his 
opinion  would  best  accord  with  the  rights  and 
equities  of  the  several  parties  respectively. 

That  in  June,  1880,  complainant  accordingly 
filed  his  award  in  Court  of  Common  Pleas  No. 
4,  of  Philadelphia  County,  to  which  no  excep- 
tions were  filed,  and  upon  which  accordingly 
judgment  was  entered  by  the  Court. 

That  on  February  17,  1881,  defendant  Rem- 
ington and  defendant  Simes  agreed  that  Rem- 
ington should  confess  judgment  in  a  large  sum 
to  said  Simes,  which  agreement  was  accordingly 
carried  into  effect  on  the  day  following,  the 
judgment  being  entered  in  Montgome.y  County, 
said  Simes  having,  as  was  averred,  full  knowl- 
edge of  all  the  facts  and  circumstances  hereinbe- 
fore set  forth. 

That  on  February  19,  188 1,  said  Simes  issued 
execution  upon  said  judgment  and  levied  upon 
the  property  conveyed  in  trust  to  complainant, 
as  the  property  of  Remington,  and  further,  that 
Remington  had  simultaneously  with  the  issuing 
of  this  execution,  instituted  an  action  of  eject- 
ment against  the  complainant  to  recover  said 
premises. 

The  bill  then  charged  that  the  confession  of 
judgment,  issuing  of  execution,  and  action  of 
ejectment  were  designed  and  intended  by  defen- 
dants Remington  and  Simes  to  obstruct  the  com- 
plainant in  the  execution  of  his  trust,  and  to 
extort  money  from  him,  and  that  the  existence  of 
the  levy  and  ejectment  constituted  a  clog  on  the 
complainant's  title,  so  as  to  endanger  the  value 
of  the  real  estate,  and  obstruct  him  in  the  execu- 
tion of  his  trust  relative  thereto.  The  bill  there- 
fore prayed  that  the  defendants  might  be  enjoined 
from  proceeding  with  the  levy  and  ejectment. 

Numerous  affidavits  were  read  on  either  side 
in  support  and  in  denial  of  these  allegations. 

David  W,  Sellers ^  for  the  complainant. 

The  award  of  the  referee  is  a  judgment  of  this 
Court,  and  has  never  been  disturbed.  It  can- 
not be  questioned  by  one  of  those  interested  in 
it  by  suit  in  another  county. 

James  Boyd^  for  Remington. 

The  process  of  another  Court  cannot  be  en- 
joined. We  have  a  right  to  our  action  of  eject- 
ment. 

North  Peim  Coal  Co.  v.  Snowden,  6  Wright,  488. 


Tillmes  v.  Marsh,  17  Smith,  507. 
Com*th  V,  Naile,  7  Nom»,  429. 

Henry  Af.  Dechert^  with  him  ChcUn  ^  Swarts, 
for  Simes. 

If  the  trust  deed  be  fraudulent,  ejectment  is  the 
only  way  to  question  it. 

Unless  the  Court  be  satisfied  of  the  existence 
of  a  conspiracy,  there  can  be  no  injunction. 
Schlechi's  Appeal,  10  Smith,  172. 
Winch's  Appeal,  1 1  Id.  424. 
Wiser's  Appeal,  9  Weekly  Notes,  508. 

C.  A.  V. 

April  30,  1 88 1.  The  Court.  The  objects 
sought  to  be  accomplished  by  the  plaintiffs  bill 
and  by  the  present  motion  are,  first,  to  enjoin 
the  defendant  Samuel  Simes  from  proceeding 
with  an  execution  issued  by  him  out  of  the  Court 
of  Common  Pleas  of  Montgomery  County,  upon 
a  judgment  charged  to  have  been  fraudulently 
confessed  by  the  other  defendant,  Beekman 
Remington,  in  favor  of  said  Simes,  in  pursuance 
of  an  alleged  conspiracy  entered  into  between 
them,  which  judgment  was  entered  up  in  the 
Court  of  Common  Pleas  of  Montgomery  County; 
and  secondly,  to  enjoin  the  said  Beekman  Rem- 
ington from  proceeding  with  an  action  of  eject- 
ment simultaneously  commenced  by  him  against 
the  plaintiff  in  the  Court  of  Common  Pleas  of 
Montgomery  County,  for  the  purpose  of  ob- 
structing the  plaintiff  in  the  execution  of  his  trust, 
it  being  charged  that  both  the  execution  and  the 
writ  of  ejectment  were  fraudulently  issued,  in  pur- 
suance of  a  common  design  entered  into  between 
the  two  defendants  to  harass  the  plaintiff  in  the 
execution  of  his  trust  and  to  extort  money  from 
him.  Upon  the  argument  of  the  present  motion 
a  number  of  affidavits  were  read  on  either  side 
in  support  and  denial  of  these  allegations.  It  is 
not  necessary  to  enter  into  these,  or  to  say 
whether  the  case  presented  by  the  plaintiff  and 
the  equities  arising  out  of  it  are  sufficiently  an- 
swered by  the  affidavits  read  by  the  defendants, 
because  we  are  of  the  opinion  that  inasmuch  as 
the  process  and  the  suit  as  to  which  the  defen- 
dants are  sought  to  be  enjoined  were  issued  out  of 
and  are  pending  in  another  Court  of  co-ordinate 
jurisdiction,  having  as  large  equity  powers  as 
those  which  this  Court  possesses,  it  would  be  con- 
trary to  public  policy  and  the  well  settled  rule 
of  Courts  of  Equity  under  such  circumstances  to 
grant  the  present  application.  The  fact  that  the 
property  lies  in  another  jurisdiction  would  of 
itself  be  no  obstacle  to  the  plaintifTs  success  here, 
for  the  powers  of  a  Court  of  Equity  may  always 
be  brought  into  requisition  wherever  it  can  obtain 
jurisdiction  of  the  defendant's  person,  whatever 
may  be  the  si/us  of  the  property,  and  whether  it 
be  real  or  personal  estate.  Aequitas  agit  in  per* 
sonanty  and  it  makes  no  difference  that  the  sub- 
ject of  the  controversy  is  situated  in  another 
county,  or  even  in  another  State,  or  another 
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country.  It  is  entirely  competent  for  Courts  of 
Equity  having  jurisdiction  of  the  person  of  the 
defendant  to  make  decrees  relative  to  the  con- 
veyance or  other  disposition  of  real  estate  which 
lies  beyond  the  ordinary  common  law  jurisdic- 
tion of  the  Courts.  (Munson  v,  Tryon,  6  Phila. 
^-  395)-  **I^  is  argued,"  said  Judge  Strong, 
in  that  case,  *•  that  even  if  there  is  jurisdiction 
over  the  parties  there  is  none  over  the  cause.  I 
am  moved  to  enjoin  againTst  the  commission  of 
acts  in  the  nature  of  waste  upon  lands  outside  of 
this  county.  But  if  I  have  jurisdiction  of  the 
persons  of  the  defendants  it  cani^ot  matter  that 
the  lands  are  located  in  another  county.  My 
order  and  decree  affects  the  defendants  person- 
ally. It  is  only  indirectly  and  through  the  de- 
fendants that  it  affects  the  land.  It  has  often 
been  decided  that  when  a  Chancellor  obtains 
jurisdiction  over  a  party  he  may  make  a  decree 
that  affects  land  even  in  a  foreign  country,"  and 
the  injunction  was  granted.  The  principle  is  too 
well  settled  in  Courts  of  Equity  to  require  further 
argument  or  authority.  A  familiar  and  con- 
spicuous illustration  of  it  is  the  case  of  Penn  v. 
Lord  Baltimore  (i  Ves.  444),  in  which  Lord 
Hardwicke  held  that  the  specific  performance  of 
a  contract  respecting  the  boundaries  of  Penn- 
sylvania and  Maryland  entered  into  by  the  pro- 
prietaries, might  be  decreed  by  the  Court  of 
Chancery  in  England. 

Neither  do  we  entertain  any  doubt  that  where 
a  Court  of  Equity  has  jurisdiction  of  the  defen- 
dant's person,  and  has  authority  to  enjoin  pro- 
ceedings at  law,  the  writ  of  injunction  may  be 
used  to  prevent  the  commencement  of  oppres- 
sive and  unjust  litigation  before  other  tribunals. 
But  it  is  equally  well  settled  that  where  suits 
have  actually  been  begun,  and  are  pending  be- 
fore another  tribunal  having  full  power  to  grant 
equitable  relief,  there  no  other  Court  can  pro- 
perly interfere  by  injunction  with  the  prosecu- 
tion of  such  suits,  for  to  do  so  would  produce 
endless  confusion,  disorder,  and  conflict  of  au- 
thority. Lorenz  v,  Wightman  (8  Wright,  27), 
and  Loomis  v,  Loomis  (3  Casey,  233),  were  de- 
termined upon  this  principle.  In  the  former  case 
a  bill  was  filed  in  the  Supreme  Court  to  avoid 
an  assignment  where  the  assignee  had  filed  his 
account  in  the  Court  of  Common  Pleas  of  Alle- 
gheny County,  which  account  had  been  referred 
loan  auditor  appointed  by  that  Court.  The  bill 
was  dismissed  by  the  Supreme  Court,  the  Court 
saying :  *•  The  Court  of  Common  Pleas  of  Alle- 
gheny Coimty  has  the  whole  matter  in  hand. 
The  assignee  has  filed  his  account  in  that  Court, 
and  the  whole  fund  was  there  to  be  marshalled 
before  this  bill  was  filed.  That  Court  has  equity 
powers  as  large  as  our  own.  It  can  decree  the 
fund  to  whomsoever  it  belongs  in  equity.  What- 
ever rights  the  complainants  have  may  be  asserted 


there  as  efficaciously  as  they  can  be  ^ere.  As 
the  jurisdiction  of  that  Court  over  the  property 
in  controversy  had  attached  before  the  present 
bill  was  filed,  there  is  no  propriety  in  our  inter- 
ference." In  Loomis  v.  Ix>omis  the  Common 
Pleas  of  Erie  County  enjoined  a  defendant  from 
prosecuting  certain  proceedings  then  pending  in 
the  Orphans'  Court.  The  Supreme  Court  re- 
versed the  decree,  not  only  upon  the  ground 
that  the  Orphans'  Court -had  exclusive  jurisdic- 
tion of  the  proceedings,  but  upon  the  further 
ground  that  the  Orphans'  Court  being  itself  a 
Court  of  Equity,  there  was  no  necessity  for  the 
intervention  of  another  Court  of  Equity.  The 
same  rule  prevails  in  New  York,  and  would  seem 
now  to  be  universally  recognized.  In  Grant  v. 
Quick  (5  Sandford's  R.  612),  a  bill  was  filed  in 
the  Superior  Court  to  enjoin  a  defendant  from 
proceeding  with  a  suit  already  comnnenced  in 
the  Common  Pleas.  Judge  Duer,  holding  that 
no  Court  in  that  State  could  rightfully  enjoin  a 
defendant  from  proceeding  with  a  suit  already 
commenced  in  another  Court  of  that  State  hav- 
ing equal  power  to  grant  the  relief  sought  by  the 
complainant,  dissolved  the  injunction,  and  the 
reporter  adds:  ''At  a  joint  meeting  of  the 
Judges  of  the  Supreme  Court,  of  the  Court  of 
Common  Pleas,  and  of  the  Superior  Court,  which 
was  held  shortly'after  the  above  decision,  it  was 
communicated  by  Duer,  J.,  and  unanimously 
approved."  To  the  same  effect  are  Bicknell  v. 
Field  (8  Paige,  440) ;  Bennett  v,  Leroy  (6  Duer, 
683);  Saxton  V.  Wycoff  (6  Paige,  182).  In 
like  manner  in  Mead  v,  Merritt  (2  Paige  Ch.  R. 
402)  it  was  determined  by  the  Court  of  Chan- 
cery of  the  same  State  that  although  where  a 
party  is  within  the  jurisdiction  of  the  Court,  and 
the  Coiut  acquires  jurisdiction  of  his  person,  it 
may  by  injunction  compel  him  to  desist  from 
commencing  a  suit  either  in  that  State  or  in  any 
foreign  juri^iction,  it  will  not  by  injunction  re- 
strain him  from  prosecuting  a  suit  previously 
commenced  in  a  Court  of  a  sister  State,  or  in  any 
of  the  Federal  Courts.  The  same  point  was  ruled 
in  Burgess  z^.  Smith  (2  Barb.  Ch.  276) ;  Williams 
V,  Ayrault  (31  Barb.  364);  Schuyler  v,  Pelissier 
(3  Edw.  Ch.  191) ;  and  in  Kittredge  v,  Emerson 
(15  N.  Hamp.  227).  And  this  principle  has 
been  adopted  by  the  Supreme  Court  of  the  U. 
S.  (Diggs  V,  Wolcott,  4  Cranch,  1 79  ;  McKim 
V.  Voorhies,  7  Id.  279;  Peckz^.  Jenness,  7  How- 
ard, 512.)  See  also  Bank  of  Bellows  Falls  v» 
The  R.  &  B.  R.  R.  (2  Williams,  471);  Dead- 
erick  v.  Smith  (6  Humphreys,  138);  Rickette^. 
Johnson  (8  Cal.  34) ;  Anthony  v,  Dunlap  (lb. 
26) ;  Uhlfelder  v.  Levy  (9  Id.  607) ;  Gorham  v. 
Toomey  (9  Id.  77).  In  the  very  elaborate  note 
to  the  Earl  of  Oxford's  Case  (2  White  &  Tudor's 
Lead.  Cases  in  Equity,  1389),  the  learned 
American  editor,  after  traversing  the  whole  field 
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of  authority  upon  this  subject,  sums  up  the  whole 
discussion  by  sa3nng  that  the  better  opinion  is 
that  where  the  Court  in  which  the  suit  is  pending 
has  both  legal  and  equitable  jurisdiction,  and 
can  exercise  the  powers  of  a  chancellor  on  one 
side  and  that  of  a  court  of  common  law  on  the 
other,  the  principle  of  non-interference  ought  to 
be  maintained,  and  this  opinion  is  sustained  by 
ample  authority. 

We  are  of  opinion  that  we  ought  to  adhere  to 
this  principle  in  the  present  case  and  in  all  simi- 
lar cases.  To  refuse  to  do  so  would  be  to  put 
in  jeopardy  the  harmony  of  our  judicial  system, 
and  possibly  to  bring  about  that  most  unseemly 
of  all  controversies — a  conflict  between  different 
courts.  If  the  plaintiff  had  filed  his  accounts  as 
trustee  in  this  Court,  and  they  were  in  process 
of  settlement  here,  and  if  this  Court  had  thus 
acquired  complete  jurisdiction  of  all  matters  re- 
lating to  the  execution  of  the  trust,  possibly  he 
would  then  have  been  entitled  to  protection 
against  the  assertion  of  claims  in  other  tribunals 
over  matters  of  which  this  Court  would  thus  have 
acquired  exclusive  jurisdiction,  in  accordance 
with  the  principle  asserted  in  Burke's  Estate  (i 
Parsons,  470),  and  Weber  v,  Samuel  (7  Barr, 
500).  But  we  cannot  regard  the  filing  of  the 
award  made  by  the  trustee  under  the  agreement 
of  June  9th,  1877,  as  having  an  equivalent  effect, 
or  as  giving  us  exclusive  jurisdiction  of  all  matters 
in  controversy  between  the  parties  to  this  suit, 
particularly  as  the  defendant  Simes  was  not  a 
party  to  that  submission  and  was  not  bound  by 
the  award. 

Motion  refused. 

Opinion  by  Thayer,  P.  J. 


©rpftans'  Court. 


March  23,  1881. 

Lippincott's  Estate. 
Widow* s  claim  for  alimony  out  of  husbands  es- 
tate— In  order  to  entitle  her  to  recover  alimony 
it  is  necessary  for  her  to  shotv  that  the  sepa- 
ration from  her  husband  was  not  caused  by 
her  own  fault  or  misconduct — Evidence — 
Laches, 

Sur  exceptions  to  supplemental  report  of 
auditor. 

This  was  a  petition  by  the  widow  of  Wallace 
Lippincott  for  an  allowance  for  alimony  out  of 
his  estate  from  1853,  ^^^i^  ^  separation  took 


place,  until  decedent's  death  in  1870.  This  pe- 
tition was  filed  in  1878. 

The  matter  was  referred  to  an  auditor,  who 
reported  in  favor  of  the  allowance,  and  awarded 
the  petitioner  $1560.  To  this  finding  exceptions 
were  filed.  Other  facts  in  the  case  are  set  forth 
in  the  opinion  of  the  Court. 

Joseph  J,  Broadhurstf  for  the  exceptions. 

J.  IV,  Jermon,  for  the  widow. 

April  2, 1 881 .  The  Court.  This  matter  was 
before  us  nearly  three  years  ago,  and  we  were 
then  of  opinion  (Leg.  Intell.  1878,  p.  374)  that, 
before  the  claimant  could  recover,  it  was  neces- 
sary to  show  that  the  separation  from  her  hus- 
band, the  decedent,  was  not  caused  by  her  own 
act  or  misconduct ;  and  that  it  was  incumbent 
upon  her  also  to  explain  why,  with  a  proceeding 
instituted  in  the  proper  Court,  and  pending  for 
many  years  during  his  lifetime,  she  had  failed  to 
establish  her  right  to  alimony. 

The  auditor  has  appended  to  his  supplemental 
report  a  vast  mass  of  testimony,  as  to  which  his 
only  finding  is,  that  after  **a  careful  perusal"  of 
it,  he  <'  is  of  opinion  that  the  said  claim  has  been 
sufficiently  proved." 

It  is  to  be  regretted  that  he  failed  to  read  the 
terms  of  our  order  of  re-reference,  which  was  for 
the  purpose  of  having  the  facts  reported ;  and 
that,  by  reason  of  his  overlooking  the  distinction 
between  the  functions  of  an  auditor  and  those  of 
a  mere  examiner,  he  has  cast  the  burden  of  per- 
forming his  duties  upon  the  Court.  We  have 
examined  the  evidence  with  care,  and  have  found 
nothing  in  it  from  which  we  could  reach  the 
conclusion  of  the  learned  auditor. 

The  separation  took  place  in  1853.  In  that 
year  a  libel  for  divorce  a  mensa  et  thoro  and 
for  alimony  was  filed  by  the  claimant,  and  in 
the  following  year,  one  by  decedent  for  divorce 
a  vinculo. 

At  every  stage  of  the  proceedings  the  claimant 
was  unsuccessful  in  her  efforts  to  obtain  an  order 
for  alimony.  Her  petition  for  this  purpose  was 
referred  to  an  examiner,  who,  after  two  years, 
made  his  report.  That  it  was  not  favorable  to 
her  may  well  be  inferred,  from  the  fact  that  no 
order  for  an  allowance  was  obtained,  and  that 
the  Court  directed  that  the  parties,  both  of  whom 
had  taken  testimony,  should  pay  the  costs  of  the 
reference  equally.  And  from  that  date,  Novem- 
ber 24,  i860,  though  the  decedent's  death  did 
not  take  place  until  February,  1870,  there  was 
no  renewal  of  her  application. 

It  would  further  appear  that  the  decedent's 
proceeding  for  divorce  a  vinculo  resulted  in  a 
verdict  in  his  favor,  but  that  a  new  trial  was 
granted  in  June,  1 856.  Afterwards,  viz. ,  Septem- 
ber 17,  i860,  a  rule  was  taken  to  compel  him  to 
pay  the  cost  of  taking  the  respondent's  depositions. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


123 


This  was  made  absolute  October  15,  i860,  appa- 
rently in  the  absence  of  libellant's  counsel,  for 
application  having  been  made  on  the  following 
Saturday  for  a  rescission  of  the  order,  it  was  va- 
cated November  3,  i860. 

Having  thus  signally  failed  to  establish  her 
claim  while  the  person  sought  to  be  charged  was 
living  and  capable  of  making  defence,  it  would 
require  evidence  of  the  most  convincing  charac- 
ter to  justify  its  allowance  after  his  death. 

There  was  no  such  evidence.  Two  witnesses 
testified  that  at  a  date  which  was  not  fixed,  but 
whidi  was  at  least  ten  years  before  the  deced- 
ent's death,  the  claimant  had  been  refused  ad- 
mission to  his  house,  and  that  on  one  or  more 
occasions  water  had  been  thrown  upon  her  from 
an  upper  window  while  she  was  standing  on  his 
doorstep.  What  the  reasons  for  thus  excluding 
her  were,  the  evidence  does  not  show ;  but  that 
they  were  not  insufficient,  is  to  be  presumed 
from  the  fact  that  during  the  years  which  after* 
wards  elapsed  before  the  decedent's  death,  it  was 
not  thought  worth  while  to  offer  the  testimony  now 
produced  to  the  Court  in  which  the  proceedings 
for  alimony  were  then  pending ;  or,  if  it  was  so 
offered,  that  it  was  not  regarded  by  that  Court  as 
sufficient  to  establish  the  claim. 

No  explanation  whatever  has  been  given  of  the 
£ulure  to  proceed  after  the  action  of  the  Court 
in  November,  i860. 

We  are  compelled  to  sustain  the  exceptions  to 
the  supplemental  report,  and  to  disaJlow  the 
claim  of  Mary  A.  Lippincott,  the  costs  of  the  re- 
reference  to  be  paid  by  her.  Let  a  decree  be 
prepared  accordingly. 

Opinion  by  Penrose,  J. 


ffil.  S)»  ©iteult  €ourt— 
Hah). 


April  20,  1881. 

The  Farmers'  and  Mechanics'  National 

Bank  of  Mercer  v.  Hoagland. 
National  banks — Usury^Renewal  notes — Set- 
off ^Rev.  Stat.    U.  S.,  sections  jip/   and 

Sur  demurrer  to  plea. 

Assumpsit,  by  the  Farmers'  and  Mechanics' 


National  Bank  of  Mercer  against  Seth  Hoagland, 
upon  a  guaranty  indorsed  by  defendant  upon  two 
promissory  notes  made  by  the  officers  of  the 
Mercer  County  Mutual  Fire  Insurance  Company 
for  said  Insurance  Company,  in  favor  of  plaintiff. 

The  defence  was  that  the  notes  were  renewals 
of  original  notes  discounted  by  the  bank  at  usu- 
rious interest  and  from  time  to  time  renewed, 
part  of  the  time  at  usurious  interest,  which  inte- 
rest was  sometimes  paid  and  sometimes  included 
in  the  renewal  notes.  Defendant  claimed  a  for- 
feiture of  all  interest,  and  also  claimed  the  right 
to  set  off  the  usurious  interest  already  paid.  The 
facts  are  fully  stated  in  the  opinion  of  the 
Court. 

N.  W.  Shafer,  for  plaintiff. 

S,  If.  Miller f  for  defendant. 

May  10,  1881.  The  Court.  This  is  a  suit 
to  recover  the  amount  of  two  promissory  notes^ 
payable  to  the  plaintiff  or  order  ninety  days  after 
date,  one  dated  July  24,  1880,  for  I3618,  the 
other  dated  August  25,  1880,  for  I3740.50. 
The  defendant  is  one  of  the  makers,  and  by  a 
written  agreement  indorsed  thereon  is  the  indi- 
vidual guarantor  of  each  of  the  notes.  The 
declaration  is  upon  the  guaranty  with  the  com- 
mon counts  added.  The  case  came  before  the 
Court,  and  was  argued  upon  a  demurrer  to  the 
defendant's  plea;  but  the  parties  have  filed  a 
written  stipulation  that  the  Court  shall  enter  a 
final  judgment,  conformably  to  the  disposition 
which  may  be  made  of  the  demurrer. 

The  facts  as  disclosed  by  the  record  are  as  fol- 
lows :  The  notes  in  suit  are  respectively  the  last 
renewals  of  two  series  of  notes,  the  originals  of 
which  bore  date  October  27, 1875,  were  each  for 
$3000,  one  at  sixty  and  one  at  ninety  days,  and 
were  discounted  by  the  plaintiff,  a  national 
bank,  at  the  rate  of  ten  per  centum,  which  was 
then  paid  to  the  bank.  Those  notes  were  each 
renewed  nineteen  times,  at  intervals  of  ninety 
days,  the  parties  to  the  several  notes  being  in  all 
instances  the  same.  The  interest  charged  at  the 
several  renewals  down  to  that  of  April  6,  1877, 
inclusive,  in  the  case  of  one  of  the  series,  and 
down  to  that  of  May  5,  1877,  inclusive,  of  the 
other  series,  was  at  the  rate  of  ten  per  centum, 
and  it  was  paid  to  the  bank,  except  that  in  three 
instances  the  discount,  in  whole  or  in  part,  was 
included  in  the  new  notes  as  part  of  the  principal. 
The  interest  charged  at  the  several  subsequent 
renewals  down  until  that  of  April  18,  1879,  J"^- 
c^sive,  of  the  one  series,  and  that  on  February 
15,  1879,  inclusive,  of  the  other  series  (with  a 
single  exception  where  six  per  centum  was  paid), 
was  at  the  rate  of  nine  per  centum,  which  was 
sometimes  paid  to  the  bank  and  sometimes  added 
into  the  new  notes  as  principal.  At  the  renewals 
on  July  19, 1879,  of  the  one  series,  and  on  May 
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19,  1S79,  of  the  other  series,  and  at  all  renewals 
thereafter  made,  the  interest  charged  was  at  the 
rate  of  six  per  centum — the  rate  authorized  by 
the  Pennsylvania  Act  regulating  interest — and 
on  each  occasion  was  included  in  the  new  note 
as  part  of  its  principal. 

The  demurrer  admits  that  upon  the  discount 
of  the  original  notes  the  bank  charged  and  re- 
ceived usurious  interest,  and  that  at  the  several 
renewals  down  until  those  of  May  19  and  July 
19,  1879,  the  bank  charged  more  than  legal  in- 
terest, part  of  which,  as  already  mentioned,  was 
paid  to  the  bank  and  part  included  in  the  notes 
given  in  renewal. 

The  controversy  relates  to  the  amount  recov- 
erable by  the  bank,  in  view  of  the  provisions  of 
sections  5197  and  5198  of  the  Revised  Statutes. 
The  former  section  limits  the  rate  of  interest 
chargeable  by  a  national  bank  to  that  allowed 
by  the  local  law,  and  the  latter  declares  that 
**  the  taking,  receiving,  reserving,  or  charging  a 
rate  of  interest  greater  than  is  allowed  by  the 
preceding  section,  when  knowingly  done,  shall 
be  deemed  a  forfeiture  of  the  entire  interest 
which  the  note,  bill,  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to  be 
paid  thereon,''  and  in  case  the  unlawful  rate  has 
been  paid,  a  penalty  of  twice  the  amount  thereof 
is  inflicted.  The  pleadings  suggest  three  ques- 
tions for  solution. 

1.  Can  the  defendant  set  off  against  the  plain- 
tiffs claim  the  usurious  interest  paid  to  the  bank  ? 
That  he  cannot  do  so  is  settled  by  the  case  of 
Bamet  v.  The  National  Bank  (98  U.  S.  555), 
which  decides  that  interest  in  excess  of  the  legal 
rate  received  by  a  national  bank,  although  taken 
in  the  renewals  of  a  series  of  bills,  cannot  be 
applied  by  way  of  set-off  or  payment  in  a  suit 
upon  the  last  of  a  series ;  the  only  remedy  open 
to  the  party  aggrieved  being  the  penal  suit  given 
by  the  statute. 

2.  Can  the  plaintiff  recover  the  interest  charged 
at  the  earlier  renewals  at  rates  in  excess  of  the 
legal  rate,  and  included  as  part  of  the  principal 
in  the  notes  in  suit?'  We  are  clearly  of  the 
opinion  that  he  can  recover  no  portion  of  such  in- 
terest. By  the  terms  of  the  Act  of  Congress  the 
charging  of  such  rates  of  interest  worked  a  for- 
feiture of  the  entire  interest  which  the  several 
notes  carried  with  them.  Now  such  forfeiture 
was  not  waived  by  the  giving  of  the  subsequent 
notes,  although  as  respects  them  the  agreed  rate 
of  interest  was  a  legal  rate.  They  were  mere 
renewals,  anct  given  without  any  new  considera- 
tion. Nor  did  the  new  notes  operate  as  pay- 
ment of  the  debts  for  which  they  were  given. 
(Peter  v,  Beverly,  10  Pet.  533;  llie  Kimball, 
^  Wall.  37.)  In  so  far,  then,  as  the  notes  in 
suit  embrace  the  forfeited  interest,  they  are  with- 
out consideration.    Moreover,  it  is  an  established 


principle  that  if  there  be  usury  in  the  original 
transaction,  it  affects  all  consecutive  securities, 
however  remote,  growing  out  of  it.  (Walker  v. 
The  Bank  of  Washington,  3  How.  62 ;  Qunp- 
bell  V.  Sloan,  12  Sm.  481.)  And  neither  the 
renewal  of  an  old  nor  the  substitution  of  a  new 
security  between  the  same  parties  can  efface  the 
usury.     (Ibid.) 

3.  Can  there  be  any  recovery  for  interest  from 
the  dates  at  which  the  bank  reduced  its  charge 
to  a  legal  rate  ?  We  have  already  seen,  from  the 
authorities  cited,  that  the  notes  in  suit  did  not 
operate  as  payment,  and  that  the  taint  of  usury 
inheres  in  them.  When  the  rate  of  interest  was 
reduced  to  a  legal  standard,  instead  of  purging 
the  new  notes  then  taken  of  all  illegality,  the 
bank  then  incorporated  in  them  usurious  interest 
previously  charged  as  part  of  the  new  principal, 
and  this  illegal  consideration  pervaded  the  whole 
subsequent  series  of  notes.  Furthermore,  upon 
every  fresh  renewal,  interest  was  charged  upon 
the  usurious  interest  which  had  entered  into  the 
prior  notes  as  principal.  Thus  the  rate  was  but 
nominally  reduced  to  six  per  centum,  for,  with 
reference  to  the  amount  legally  due,  the  rate  was 
in  excess  thereof.  It  appears,  therefore,  from 
the  admissions  upon  this  record  that  the  bank 
from  first  to  last  persisted  in  its  usurious 
charges. 

In  Bamet  v.  The  National  Bank,  supra,  it  was 
declared  that  where  illegal  interest  has  been 
knowingly  stipulated  for,  but  not  paid,  there 
only  the  sum  lent  without  interest  can  be  recov- 
ered. And  in  the  First  National  Bank  of  Union- 
town  V,  Stauffer  (i  Fed.  Rep.  187),  it  was  held 
by  this  Court  that  where  an  usurious  rate  of  inte- 
rest has  been  paid  a  national  bank  upon  the  dis- 
count of  a  note,  no  interest  accruing  after  the 
maturity  of  the  note  could  be  recovered,  but 
only  its  face  amount.  Judge  McKennan  there 
says :  "By  the  operation  of  the  Act,  a  usurious 
contract  is  inherently  vicious,  so  that  it  cannot 
carry  any  interest  with  it.'*  The  authorities, 
therefore,  are  decisive  against  the  right  of  the 
plaintiff  here  to  recover  any  interest  whatsoever 
upon  the  usurious  transactions. 

It  is  to  be  added,  however,  that  one  of  the 
notes  in  suit  includes  an  item  of  indebtedness  of 
$102,  growing  out  of  an  independent  matter. 

Upon  the  demurrer,  and  under  the  stipulation 
of  the  parties,  let  final  judgment  be  entered  for 
the  plaintiff;  the  judgment  to  include  first,  the 
face  amount  of  the  original  notes,  to  wit,  $6000, 
without  interest ;  and  second,  the  sum  of  $102, 
with  interest  on  the  latter  sum,  to  be  computed 
by  the  clerk. 

Opinion  by  Acheson,  J. 

See  National  Bank  of  Fayette  0>unty  v,  Dushane,  9 
Weekly  Nqtes,  472;  First  Nat.  Bank  of  ClarioD  v. 
Gruber,  8  WEEKLY  Notes,  119. 
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Vou  X.]      THURSDA  Y,  JUNE  j>,  t88i.       [No.  8. 


Supreme  Court* 


Jan.  '80,  115.  March  i8,  1881. 

Phila.  and  Reading  R.  R.  Co.  v«  Schertle. 

Negligence — Railroads ^^When  no  evidence  of 
negligence y  question  must  not  be  submitted  to 
jury. 

Wlien  in  an  action  to  recover  damages  for  the  death  of 
another,  alleged  to  have  been  caused  by  the  negligence 
of  defendant  or  of  hb  servants  or  agents,  there  b  no  evi- 
dence of  such  negligence,  or  at  most  a  scintilhi  only,  it  is 
the  doty  of  the  Court  to  give  the  jury  binding  instruc- 
tiotts  to  find  for  the  defencUint. 

A.,  a  brakeman  on  a  railroad  train,  was  engaged  in 
ooapUng  and  uncoupling  cars.  It  became  hb  duty,  in 
order  to  couple  a  car  to  an  engine,  to  take  hb  stand  on 
the  back  of  the  tank  as  the  engine  approached  the  car. 
Toit  before  the  engine  began  backing  towards  the  car,  A. 
ramped  from  the  step  where  he  had  been  standing  on  the 
rack  of  the  tank,  and  which  was  hb  customary  and 
appropriate  place  to  effect  the  coupling  at  the  proper  mo- 
ment, and  crossed  the  track.  A  moment  after  the  engine 
bq;an  backing.  A.  was  heard  to  cry  out,  and  seen  to  spring 
bade  from  the  tank.  The  ^^heels  passed  over  him  and  he 
was  killed.  No  one  saw  the  accident,  or  could  tell  whether 
A  was  endeavoring  to  climb  on  the  tank  or  not  when  he 
ielL  There  was  evidence  that  the  steps  of  the  tank 
were  imperfect  in  number  and  construction,  although  A., 
who  had  been  employed  on  the  engine  a  long  time,  had 
never  complained  of  them  or  desired  to  have  them  altered, 
as  it  was  tne  company's  habit  to  have  done  on  the  request 
of  employ^ ;  abo  that  that  part  of  the  road-bed  where 
the  accident  occurred  was  rough  from  recent  repairs.  In 
an  action  by  A.'s  widow  and  children  against  the  railroad 
company  to  recover  damages  for  A.'s  death,  alleged  to 
kave  been  caused  while  he  was  stepping  on  the  tank,  by 
reason  of  hb  missing  hb  footing  in  consequence  of  the 
negligence  of  defendant  in  provicSng  insufficient  steps  and 
a  rough  road-bed : 

tleU^  that  there  was  no  evidence  of  negligence  to  go  to 
a  jnry,  and  that  the  0>urt  should  have  given  binding  in- 
ttznctions  to  find  for  defendant. 

Pn  Paxson,  J.  There  b  no  duty  on  the  part  of  a 
railroad  company  to  ballast  its  track  for  the  safety  of  its 
em^y^s,  and  except,  perhaps,  at  a  crossing,  it  owes  no 
ndi  duty  to  the  public. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Case  by  Sarah  Schertle  et  al,^  widow  and 
minor  children  of  George  Schertle,  against  the 
Philadelphia  and  Reading  Railroad  Company, 
to  recover  damages  for  the  death  of  said  George 
Schertle,  alleged  to  have  been  caused  by  the 
negligence  of  defendants. 


The  declaration  averred,  inter  alia^ 
"  That  the  said  George  Schertle  (now  deceased)  lost 
hb  life  .  .  through  the  negligence  and  defective  ma- 
chinery of  the  said  defendants,  viz.,  the  said  George 
Schertle,  .  .  .  while  acting  in  the  capacity  of  brake- 
man,  upon  a  freight  train  of  the  said  defendants,  and  on 
their  road,  .  .  .  was,  then  and  there,  in  the  dis- 
charge of  hb  duty  as  aforesaid,  engaged  in  shifting  freight 
and  freight  cars,  and  as  he  was  about  passing  to  the  rear 
of  the  tank  of  the  locomotive  engine  attached  to  said 
train,  he  missed  his  footing,  owing  to  the  defective  and 
unskillful  construction  of  the  steps  attached  to  said  tank ; 
and  then  and  there  dropped  to  the  bed  of  the  railroad, 
but  the  said  railroad  was  not  filled  up,  but  pitted,  and  had 
wide  and  deep  holes  between  the  silb  and  cross-ties,  and 
alongside  of  the  same,  whereby  the  said  deceased  was 
thrown  under  the  said  tank  and  the  said  train,  and  hb 
legs  were  then  caught  by  the  wheeb  and  crushed,  in  con- 
sequence of  which  injury  the  said  George  Schertle  in- 
stantly died." 

Plea,  not  guilty. 

On  the  trial  the  following  facts  appeared : — 

George  Schertle,  husband  and  father  of  plain- 
tiffs, was,  and  had  been  for  six  years  prior  to  the 
accident  which  caused  his  death,  a  brakenun  on 
the  road  of  the  company  defendimt.  On  the  night 
of  September  25, 1874,  he  was  employed  at  Port 
Clinton,  on  the  line  of  the  road  of  said  com- 
pany, in  coupling  and  uncoupling  cars.  Early 
in  the  morning,  between  two  and  three  o'clock, 
it  became  necessary  to  detach  from  an  engine 
and  leave  upon  a  branch  road  at  this  point  a 
certain  freight  car.  In  order  to  accomplish  this, 
the  engine  and  car  were  backed  towards  the 
branch  road,  and  Schertle,  stepping  on  the  back 
step  of  the  tank  of  the  engine,  uncoupled  the 
car  at  the  moment  he  thought  the  necessary  im- 
petus given  to  it.  The  engine  almost  immedi- 
diately  stopped,  Schertle  remaining  standing  on 
the  step  of  the  tank.  The  car  moved  on  some 
little  distance,  but,  owing  to  a  misplaced  switch, 
did  not  run  upon  the  branch  road  as  intended. 
In  order  to  accomplish  this,  it  became  necessary 
to  re-couple  the  engine  and  car.  This  it  was 
Schertle*s  duty  to  perform.  In  order  to  effect  it, 
it  was  necessary  for  him  to  be  standing  upon  the 
back  of  the  tank  at  the  time  the  car  and  engine 
should  come  together.  For  some  imexplained 
reason,  however,  he  jumped  off  the  step  where 
he  was  standing  and  eroded  the  road,  although 
it  was  in  evidence  that  his  custom  was  upon  like 
occasions  to  retain  his  position  on  the  step,  and 
although  that  was  a  fit  and  proper  position  in 
which  to  effect  the  coupling  at  the  proper  mo- 
ment. 

The  engine  was  immediately  afterwards  slowly 
backed  towards  the  car.  Suddenly  Scherde  was 
heard  to  cry  out  and  spring  back  from  the  rear 
of  the  tank  on  the  side  of  the  road  where  he  had 
gone,  and  immediately  after,  the  wheels  of  the 
tank  were  felt  to  pass  over  his  body.  He  was  so 
crushed  and  mangled,  that  in  the  course  of  the 
same  day  he  died  of  his  injuries. 
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Tht  night  was  dark  and  foggy,  and  no  one 
saw  or  knew  any  more  of  the  accident  than  is 
stated  above ;  no  one  could  tell  how  Schertle 
came  to  fall  under  the  wheels,  whether  he  slipped 
in  trying  to  climb  on  the  tank  or  not. 

The  evidence  was  contradictory  as  to  whether 
the  tank  of  the  engine  in  question  was  furnished 
with  steps  on  both  sides,  as  was  customary,  or 
whether  there  was  only  a  step  upon  one  side. 
Those  witnesses  who  testified  that  it  had  but  one 
step,  were  confident  that  that  was  not  on  the 
side  where  Schertle  was  killed.  The  testimony 
was  clear  that  the  step  or  steps  on  the  tank  in 
question  were  inside  the  wheel  and  parallel  with 
the  track,  being  constructed  in  the  old  fashion 
and  not  as  on  dl  the  newer  engines  of  the  com- 
pany extending  beyond  the  wheels  and  at  right 
angles  with  the  track.  As  to  the  comparative 
safety  of  the  old  and  new  styles  of  steps,  the 
witnesses  differed,  some  expressing  strong  opin- 
ions one  way  and  some  another.  The  evidence 
showed,  however,  that  it  was  a  standing  custom 
of  the  company  always  to  alter  the  style  of  the 
steps  if  requested  by  the  employ^  on  or  about 
an  engine,  and  further,  that  Schertle  had  been 
employed  upon  and  about  the  engine  in  ques- 
tion for  more  than  a  year,  and  had  never  made 
any  complaint  of  it  or  expressed  a  desire  to  have 
it  altered. 

It  also  appeared  in  evidence  that  the  day  be- 
fore the  accident  happened,  a  gang  of  workmen 
had  been  employed  in  raising  the  track  upon  the 
part  of  the  road  where  the  accident  happened, 
in  order  to  elevate  the  grade  and  accommodate 
it  to  that  of  a  new  bridge  which  had  lately  been 
constructed,  and  that  diese  workmen  had  not 
completed  the  job,  but  had  lefl  the  spaces  be- 
tween the  ties  and  sills  unfilled,  so  that  the  road- 
bed was  rough  and  uneven,  and  full  of  pits  and 
holes. 

The  defendant  requested  the  Court  to  instruct 
the  jury  as,  follows : — 

"9.  Under  all  the  evidence  in  this  case,  the 
plaintiffs  cannot  recover."  Answer,  "This 
would  be  taking  the  case  from  you,  and  we  de- 
cline to  so  instruct  you.  We  leave  the  facts  for 
your  consideration."  (Seventh  assignment  of 
error.) 

The  Court,  in  its  charge  to  the  jury  said,  inter 
aHa :  '*  If  you  find  that  the  company  was  negli- 
gent, as  charged  by  plaintiffs,  and  that  that  neg- 
ligence was  the  cause  of  Schertle's  death,  his 
representatives  here  would  have  a  right  to  re- 
cover." 

Verdict  and  judgment  for  the  plaintiffs  in  the 
sum  of  $4000.  Defendant  took  this  writ,  as- 
signing for  error,  inter  alia,  the  refusal  of  the 
Court  to  affirm  the  ninth  point  presented  by  de- 
fendants as  above. 

James  Ellis  and  James  E,  Gowen^  for  the 
plaintiff  in  error. 


The  case  ^as  clearly  one  in  which  the  dece- 
dent should  be  held  to  have  assumed  the  dangers 
of  the  employment  he  engaged  in.  This  isxX 
will  preclude  plaintiffs  from  recovering. 

Mansfield  Coal  &  Coke  Co.  v.  McEnery,  8  Weekly 

Notes,  81. 
Frazier  v,  Penna.  R.  R.  Co.,  2  Wright,  104. 
Ryan  v,  Cumberland  Valley  R.  R.  Co.,  1 1  Harris, 

384. 

Sullivan  v,  India  Mfg.  Co.,  113  Mass.  396. 

Priestley  v.  Fowler,  3  M.  &  W.  i. 

Clarke  v.  Holmes,  7  H.  &  R.  937. 
There  was  no  evidence  of  negligence  on  the 
part  of  the  company.     It  was,  therefore,  error 
to  submit  the  question  of  negligence  to  the  jury. 

Weger  v,  Pennsylvania  Railroad  Co.,  5  Smith,  460. 

Howard  Express  Co.  v.  Wile,  14  Smith,  201. 

Ryan  v»  Cumberland  Valley  Railroad  Co.,  1 1  Harris, 

384. 
Lehigh  Valley  Coat  Co. ,  v,  Jones,  5  Norris,  432. 
Mansfield   Coal  and  Coke  Co.  v,  Mary  McEnery 

et  aL^  8  Weekly  Notes,  81. 
Pennsylvania  Railroad  Co.  t/.  Fries,  6  Norris,  234 
Boldt  V.  New  York  Central  Raihroad  Co.,  18  N.  Y. 

432. 
Dynen  v.  Leach,  26  Law  Jour.  Exch.  221. 
Waller  v.  Southeastern  Railway  Co.,  32  Law  Jour. 
Exch.  205. 
Hughes  and    Farquhar^   for  defendants    in 
error. 

Schertle  clearly  lost  his  life  while  in  the  per- 
formance of  his  duty  in  getting  upon  the  tank 
for  the  purpose  of  coupling  the  engine  to  the 
car. 

There  was  evidence  of  the  company's  negli- 
gence to  submit  to  a  jury : — 

1.  The  insufficient  number  of  steps  and  the 
improper  character  of  their  construction. 

2.  The  roughness  of  the  road-bed,  caused  by 
the  elevating  of  the  track. 

May  2,  1 88 1.  The  Court.  This  was  an 
action  brought  by  the  widow  and  minor  children 
of  George  Schertle,  deceased,  to  recover  damages 
for  injuries  resulting  in  his  death.  The  declara- 
tion alleges  that  said  injuries  were  occasioned  by 
the  negligence  of  the  Philadelphia  and  Reading 
Railroad  Company,  defendants  below.  The  jury 
having  found  the  negligence,  the  cause  has  been 
removed  to  this  Court,  and  several  errors  have 
been  assigned  to  the  rulings  of  the  Court  below. 
As  the  seventh  and  last  assignment,  if  well  taken, 
renders  a  discussion  of  the  others  unnecessary, 
we  will  consider  it  here. 

By  the  defendant's  ninth  point,  the  Court 
was  called  upon  to  pass  upon  the  sufficiency  of 
the  evidence,  the  point  being,  **  that  under  all  the 
evidence  in  this  case  the  plaintiffs  cannot  re- 
cover.** The  learned  Judge  declined  to  so  in- 
struct the  jury,  upon  die  ground  that  it  would 
withdraw  the  case  from  their  consideration .  This 
was  the  object  of  the  point.  It  was  not  error  to 
refuse  it  if  there  was  sufficient  evidence  of  the 
negligence  of   the  defendant  company  to  sub- 
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mit  to  the  jury.  On  the  other  hand,  it  is  equally 
clear  that  if  there  was  no  evidence,  or  at  most 
a  scintilla,  it  was  the  duty  of  the  Court  to  with- 
draw the  case  from  the  jury  and  give  a  binding 
instruction  to  find  for  the  defendant.  The  au- 
thorities upon  this  point  are  numerous,  it  is 
sufficient  to  refer  to  a  few  of  the  later  ones. 
Howard  Express  Company  v.  Wile  (14  P.  F.  S. 
201) ;  Hoag  V.  The  Railroad  Co.  (4Norris,  293) ; 
Penn.  Railroad  Company  v.  Fries  (6  Norris, 
234) ;  and  Mansfield  Cod  and  Coke  Company 
r.  M'Enery  (8  Weekly  Notes,  81). 

I  have  looked  in  vain  through  this  record  for 
any  evidence  of  negligence  on  the  part  of  the 
defendant  company.  There  is  not  even  a  scin- 
tilla. The  deceased  was  at  the  time  of  the  acci- 
dent, and  had  been  for  years  prior  thereto,  a 
brakeman  in  the  employ  of  the  company.  On 
the  night  of  the  injury,  which  unfortunately  re- 
salted  in  his  death,  he  was  engaged  in  coupling 
and  uncoupling  the  cars  of  a  freight  train.  While 
so  engaged,  in  some  manner  unexplained  to  the 
jury,  he  fell  under  the  wheels  of  the  tank  or 
tender  of  the  locomotive,  which  passed  over 
one  of  his  legs,  producing  the  injuries  com- 
plained of.  As  to  how  he  fell,  or  the  cause  of 
his  foiling,  there  is  not  a  word  of  evidence.  The 
theory  of  the  plaintiffs  was  that  his  fall  was  oc- 
casioned either  by  reason  of  the  roughness  or 
inequalities  of  the  track,  or  in  an  attempt  to 
get  on  the  tank ;  the  allegation  being  that  the 
step  was  defective,  and  that  he  missed  his  foot- 
ing because  of  such  defect.  It  appears  from  the 
evidence  that  the  track  at  the  particular  point 
where  the  accident  occurred,  was  in  the  course 
of  being  repaired;  that  it  had  been  raised  a  few 
inches,  and  that  the  space  between  the  ties  had 
not  been  ballasted  or  filled  in ;  that  as  regards 
the  step,  it  was  not  defective  in  its  construction, 
but  as  plaintifis  alleged,  was  not  in  the  position 
it  should  have  been  to  insure  the  greatest  amount 
of  safety.  Yet,  even  as  to  this  point,  the  plain- 
tiffs' own  evidence  was  evenly  balanced,  in  which 
it  was  not  denied  that  the  deceased  had  used  the 
step  for  a  year  without  complaint  to  the  com- 
pany, and  that  if  he  had  made  objection  to  it, 
the  rule  or  practice  of  the  company  required  it 
to  be  changed  to  suit  the  crew  operating  the  en- 
gine, of  which  the  deceased  was  one. 

Had  there  been  evidence  to  show  that  the 
deceased  came  to  his  death  by  reason  of  the 
condition  of  the  track  or  of  the  step,  it  would, 
notwithstanding,  have  been  too  weak  and  incon- 
clusive to  establish  negligence  on  the  part  of  the 
defendant  company  and  to  base  a  verdict  for 
damages  upon.  There  certainly  was  no  duty  to 
ballast  the  track  for  the  safety  of  its  employ^, 
and  except  perhaps  at  a  crossing,  no  such  duty 
to  the  public.  Besides  the  inequalities  were  oc- 
casion^ by  necessary  repairs  to  the  track,  of 


which  repairs,  the  deceased,  as  an  employ^  of  the 
company,  must  be  presumed  to  have  had  knowl- 
edge. 

There  was  not,  however,  as  before  stated,  a 
particle  of  proof  that  either  the  track  or  the  step 
had  anything  to  do  with  his  death.  For  aught 
that  appeared,  he  may  have  fallen  in  a  fit,  or  for 
some  cause  wholly  disconnected  with  either. 
The  case  was  submitted  to  the  jury  without  evi- 
dence, and  the  verdict  has  no  better  foundation 
than  a  guess,  or  almost  mere  possibilities.  This 
will  not  do.  The  practical  effect  of  the  judg- 
ment below  is  to  take  the  property  of  the  de- 
fendants and  give  it  to  the  plaintiffs.  This  is 
not  allowable,  even  in  the  case  of  a  corporation. 

Judgment  reversed. 

Opinion  by  Paxson,  J. 


Jan.  '81,  24.  March  15, 1881. 

Hepler  v.  The  Mount  Carmel  Savings 
Bank. 

Evidence — Testimony  of  former  evidence  of  a  de- 
ceased person —  What  recollection  necessary  to 
qualify  witness — Biiis  and  notes — Indorser — 
Filling  up  of  blank  date  not  such  alteration  as 
will  discharge  indorser. 

Although  any  material  alteration  in  a  note  after  in-' 
dorsement  will  discharge  the  indorser,  yet  if,  at  the  time 
of  the  indorsement,  the  date  be  blank  and  he  subsequentl^r 
filled  in  by  the  maker,  the  law  necessarily  presumes  Iha^ 
the  indorser  authorixed  such  filling  up,  and  will  mok  dis^ 
charge  him  from  liability. 

When  a  witness  is  called  to  testify  to  the  evidence  for* 
merly  given  by  a  witness  since  deceased,  be  may,  if  he 
cannot  recollect  the  very  words  of  the  deceased  witness,, 
state,  in  his  own  lan|;uage,  the  facts  as  detailed  by  that 
witness,  as  they  were  impressed  on  his  mind  at  the  time. 
All  that  is  required  is  that  the  recollection  of  the  witness 
should  be  reasonably  clear  as  to  the  facts  testified  to,  and 
how,  if  at  all,  such  testimony  was  afiected  by  the  cross* 
examination. 

Cornell  v.  Green,  10  S.  &  R.  14,  and  Wolf  v.  Wyeth» 
II  S.  &R.  148,  followed. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Assumpsit,  by  the  Mount  Carmel  Savings 
Bank  against  Daniel  M.  Hepler,  upon  a  promis- 
sory note  given  to  plaintiff  by  Nathan  Bolich^  on 
which  defendant  was  indorser. 

On  the  trial  before  Walker,  A.  L.  J.,  plain- 
tiff ofifered  the  note  in  evidence,  duly  protested,, 
etc.  Defendant  objected  on  the  ground  that  the 
note  showed  upon  its  face  an  alteration,  the 
word  "  April"  being  erased  from  its  date,  and  the 
word  **  May"  being  substituted. 

Plaintiff,  in  order  to  explain  the  alteration,, 
then  offered  to  show  that  when  Bolich  presented 
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the  note  at  the  plaintiflPs  place  of  business  it  was 
duly  indorsed,  but  without  date.  That  Bolich, 
having  his  attention  called  to  the  fact,  inserted  a 
date,  viz.,  April  4,  and  that  plaintiffs  officers, 
subsequently  discovering  that  this  date  was  erro- 
neous, wrote  to  Bolich,  who  called  and  corrected 
his  error,  by  erasing  the  word  *'  April,"  and  sub- 
stituting the  word  **  May."  Objected  to ;  objec- 
tion overruled.  Evidence  admitted.  Exception. 
(First  assignment  of  error.) 

The  plaintiff  then  offered  one  Montelius  to 
testify  as  to  the  testimony  of  one  H.  D.  Rother- 
mel  relative  to  these  same  facts  before  a  board  of 
arbitrators,  to  whom  the  case  had  been  submitted, 
the  said  Rothermel  having  since  died.  The  wit- 
ness, on  his  preliminary  examination,  testified: 
"I  can  recollect  testimony  of  Rothermel  on 
some  points.  I  cannot  give  words.  Can  give 
substance  on  some  points,  on  the  date  and  con- 
dition of  the  note.  I  think  I  can.  I  think  my 
recollection  is  clear."  In  response  to  prelimi- 
nary cross-examination,  he  said:  ''I  can't  call 
any  of  the  cross-examination  to  recollection. 
.  .  .  The  evidence  was  the  same  on  the 
cross-examination  as  it  was  on  the  examination 
in  chief,  relating  to  the  date  of  the  note  and  the 
attendant  circumstances.  .  .  .  Only  one 
point  I  have  recollection  of,  and  that  was  in  re- 
gard to  the  date  of  note  and  the  circumstances 
relating  to  it.  He  (Rothermel)  did  not  contra- 
dict himself  in  cross-examination." 

The  testimony  of  the  witness  was  objected  to ; 
objection  overruled.  Evidence  admitted.  Ex- 
ception.    (Second  assignment  of  error.) 

The  note,  as  protested,  was  then  admitted  in 
evidence. 

Bolich,  being  called  by  defendant,  testified 
that  the  note  was  dated  April  4,  when  endorsed 
and  presented  by  him  at  plaintiff's  place  of 
business,  and  that  he  subsequently  erased  the 
word  "April,"  and  inserted  the  word  "May." 

The  Court  charged  the  jury,  inter  alia:  "If 
the  note  was  in  blank  when  indorsed,  and  so 
presented  to  the  bank,  then  Bolich  had  a  right 
to  fill  up  the  date,  and  the  indorser  would  still 
be  liable.  If,  however,  the  note  was  dated 
*  April  4,'  and  changed  afterwards  by  Bolich 
to  May  4,  then  it  would  be  such  a  material  alter- 
ation of  the  obligation  under  all  the  authorities 
as  would  neiieve  the  indorser  from  liability  if  he 
had  no  knowledge  of  the  change,  and  did  not 
consent  to  it.** 

Verdict  and  judgment  for  plaintiff.  The  de- 
fendant took  tiiis  writ,  assigning  for  error  the 
admission  of  plaintiff's  testimony  as  above. 

Wm,  A,  Marr^  for  plaintiff  in  error. 

The  note,  having  been  altered  after  its  in- 
dorsement, was  not  admissible  in  evidence  in  a 
.  suit  against  the  indorser. 

Oaik  v..Eckfiti99,j|0  Hairifi,  507. 


Paine  v,  Edsell,  7  Harris,  178. 

Simpson  v,  Stackhouse,  9  Barr,  186. 
In  admitting  the  testimony  of  a  witness  as  to 
the  testimony  of  a  deceased  witness  taken  at  a 
former  trial,  it  has  been  held  that  the  very  words 
of  the  deceased  witness  must  be  given. 

Com'th  V,  Richards,  18  Pick.  434. 

Warren  v.  Nichols,  6  Mete.  261. 
In  Pennsylvania  the  rule,  though  it  has  been 
somewhat  relaxed,  demands  that  great  strictness 
as  to  the  accuracy  of  the  witness's  recollection  be 
required. 

Foster  v.  Shaw,  7  S.  &  R.  163. 

Watson  V,  Gilday,  1 1  Id.  337. 
J9.  C*.  ffemingj  for  defendant  in  error. 
If  an  indorser  indorse  a  note  without  date,  he 
is  not  discharged  if  a  date  be  subsequently  in* 
serted. 

As  to  the  competency  of  Montelius's  testimony 
as  to  the  evidence  given  by  the  deceased  witness^ 
it  cannot  successfully  be  shown  that  the  Court 
was  in  error ;  the  strictness  of  the  English  rule 
has  been  relaxed  in  Pennsylvania. 

Wolf  V.  Wyedi,  ii  S.  &  R.  150. 

Chess  V,  Chess,  17  Id.  411. 

Cox  V,  Norton,  I  P.  &  W.  412. 

Ins.  Co.  V,  Johnson,  11  Harris,  72. 

March  28, 1881.  The  Court.  The  promis- 
sory note,  the  subject  of  this  suit,  was  drawn  by 
Nathan  Bolich,  to  the  order  of  Daniel  M.  Hep- 
ler,  in  the  sum  of  $2500,  payable  sixty  days 
afler  date,  at  the  Mount  Carmel  Savings  Bank. 
By  Hepler  it  was  indorsed  for  the  accommoda- 
tion of  Bolich,  and  by  him,  Bolich,  transferred 
to  the  bank.  When  this  note  was  presented  on 
the  trial  of  this  case,  it  was  discovered  that  the 
date  had  been  altered  by  striking  out  the  word 
** April,"  and  substituting  the  word  "May"  in 
its  place.  On  objection,  by  the  defendant,  Hep- 
ler, the  Court  below  properly  refused  to  admit 
the  note  in  evidence  until  the  alteration  was  ex- 
plained. The  bank  then  offered  proof  to  show 
that  when  Bolich  presented  the  note  for  discount 
it  was  altogether  without  date,  and  that  Bolich 
afterwards  had,  himself,  filled  in  the  date  "April 
4,"  and  immediately  on  his  attention  being 
called  to  the  mistake,  had  stricken  out  the  word 
"April,"  and  inserted  "May."  We  think  the 
admission  of  this  evidence,  and  its  submission  to 
the  jury  was  proper.  Whilst  it  is  admitted  that 
any  material  alteration  in  a  note,  after  its  in- 
dorsement, will  invalidate  it,  as  to  the  indorser, 
yet  when  it  is  indorsed  without  date,  the  pre- 
sumption necessarily  is  that  the  drawer  or  in- 
dorser is  authorized  to  fill  in  the  date.  This  is 
undoubtedly  the  rule  where  the  sum  is  left  blank 
(Worrall  v,  Gheen,  3  Wr.  396),  and  no  good 
reason  can  be  urged  why  the  same  rule  should 
not  apply  to  the  date.  This  note  was  drawn  for 
the  renewal  of  a  former  one,  and  as  the  parties 
may  not  have  known  the  exact  time  when  the 
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former  fell  due,  the  reason  for  its  being  indorsed 
without  date  would,  in  that  event,  be  obvious. 

We  think  then,  that,  under  the  circumstances, 
.this  testimony  was  rightly  admitted ;  hence  the 
first  exception  of  the  plaintiff  in  error  is  dis- 


The  second  exception  relates  to  the  admis- 
sion of  the  evidence  of  H.  D.  Rothermel,  a 
deceased  witness,  given  at  a  previous  trial  of 
this  same  case,  before  a  board  of  arbitrators. 
To  prove  what  the  evidence  had  been,  a  Mr. 
Montelius  was  called,  who,  on  preliminary  ex- 
amination, said  he  could  not  give  the  words 
that  had  been  used  by  the  witness,  but  could 
give  the  substance  of  his  evidence  on  some 
points,  and  those  points  were  as  to  the  date  and 
condition  of  the  note  when  presented  for  dis- 
count. On  cross-examination,  he  said  he  could 
not  recall  to  recollection  any  of  the  cross-exami- 
nation of  Rothermel,  except  that,  as  to  the  date 
of  the  note  and  circumstances  attending  it,  he 
did  not  contradict  himself.  Under  such  a  want 
of  recollection  of  what  the  dead  witness  had 
sworn  on  cross-examination  this  testimony 
would  not  be  admissible,  for  there  ought  to 
have  been  such  a  recollection  of  the  cross-exami- 
nation, that  the  witness  could  give,  at  least,  the 
substance  of  it,  otherwise,  as  was  said  in  Wolf  v, 
Wyeth  (II  S.  &  R.  150),  "to  give  what  he 
swore  on  his  examination  in  chief,  and  omit  his 
cross-examination,  would  be  to  deprive  the  oppo- 
site party  of  his  cross-examination." 

Such  testimony  would  be  altogether  one-sided, 
and  for  that  reason  inadmissible.  Montelius, 
however,  upon  further  interrogation,  says,  "the 
evidence  was  the  same  on  the  cross-examination, 
as  it  was  on  the  examination  in  chief,  relating  to 
the  date  of  the  note  and  the  attendant  circum- 
stances." From  this  we  must  understand  that 
his  recollection  of  the  cross-examination  was 
substantially  the  same  as  that  of  the  examination 
in  chief;  that  is,  he  had  the  same  general  recol- 
lection of  the  one  as  of  the  other,  but  no  special, 
verbal  recollection  of  either.  But  we  are  inclined 
to  think  that,  under  our  own  authorities,  this 
general,  or,  as  it  is  sometimes  called,  substantial 
recollection  of  what  the  deceased  witness  said, 
was  sufficient  to  warrant  its  reception. 

It  is  true,  the  contrary  is  held  by  English  au- 
thorities, and  these  authorities  have  been  fol- 
lowed by  Chief  Justice  Shaw,  in  Warren  v. 
Nichols  (6  Met.  261);  but,  on  the  other  hand, 
Mr.  Greenleaf  favors  the  more  liberal  rule  as 
adopted  in  Pennsylvania,  and  we,  whatever  our 
private  opinions  might  be,  must  be  governed  by 
the  cases  of  Cornell  v.  Green  (10  S.  &  R.  14), 
and  Wolf  t^.  Wyeth  (supra). 

Furthermore,  by  attention  to  the  language  of 
Chief  Justice  Gibson,  in  the  case  of  Cornell  v. 
Green,  we  may  readily  formulate  the  rule  gov- 


erning cases  of  this  kind.  "  I  take  it,"  he  says, 
'*  that  wherever  the  facts  from  which  a  witness 
received  an  impr^ion  are  too  evanescent  in 
their  nature  to  be  recollected,  or  are  too  com- 
plicated to  be  separately  and  distinctly  narrated, 
his  impressions  from  these  facts  be<::ome  evidence, 
and  this  on  the  ground  that  it  is  the  best  evidence 
of  which  the  nature  of  the  case  is  susceptible. 
.  .  .  I  cannot,  therefore,  see  why  the  same 
necessity,  which  opens  the  way  for  secondary 
evidence  of  the  very  words  of  a  deceased  witness, 
should  not  also  open  the  way  for  the  substance  of 
his  testimony  when  his  very  words  cannot  be 
recollected,  or  discover  the  policy  of  a  rule 
which  would  shut  out  the  little  light  that  is  left 
merely  because  it  may  not  be  sufficient  to  remove 
everything  like  obscurity." 

From  this  I  take  the  rule  to  be,  where  the 
witness  on  the  stand  cannot  recollect  the  very 
words  of  the  deceased  witness,  he  may  state,  in 
his  own  language,  the  facts  as  detailed  by  that 
witness,  as  they  were  impressed  on  his  mind  at 
the  time ;  and  this  applies  as  well  to  the  cross- 
examination  as  to  the  examination  in  chief.  All 
that  is  required  is,  that  the  recollection  of  the 
witness  be  reasonably  clear  as  to  the  fact  testified 
to,  and  how,  if  at  all,  such  testimony  was  affected 
by  the  cross-examination.  As  a  rule,  this  is  all 
that  can  be  required  of  ordinary  witnesses,  and 
the  adoption  of  a  greater  degree  of  strictness, 
would  result  in  the  total  exclusion  of  such  evi- 
dence, for  the  exception  is  rare  where  a  consci- 
entious witness  will  undertake  to  do  more  than 
this.  Judging  by  this  rule,  we  think  the  evidence 
complained  of  in  this  case  was  well  admitted. 

The  judgment  is  affirmed. 

Opinion  by  Gordon,  J. 


Jan.  '81,  164.  March  17,  1881. 

Farmers'  Mutual  Fire  Ins.  Co.  v.  Meyer. 

/7>^  insurance — Proof  of  loss  and  waiver  of  no- 
tice—  When  what  constitutes  such  waiver  is  a 
question  for  the  jury —  Valued  and  open  policies 
— Portable  engine — Whether  its  use  was  an 
increase  of  risk  properly  left  to  the  jury — 
Special  clauses  of  by-laws  and  policy  construed. 

Where  a  building  and  its  contents  were  destroyed  by 
fire,  and  the  officers  of  the  insurance  company  wherein 
the  same  were  insured  were  at  once  informally  notified  of 
the  loss,  and  thereupon  summoned  a  meeting  of  the  board 
of  directors,  who  passed  a  formal  resolution  not  to  pay  the 
amount  of  the  loss ;  in  an  action  subsequently  brought  by 
the  insured  against  the  company  to  recover  the  amount  of 
said  loss : 

Held^  that  the  question  was  properly  submitted  to  the 
jury,  whether  the  company  had  not,  by  its  action,  wahred 
a  right  to  demand  that  formal  proof  of  loss,  which  was, 
by  its  charter,  made  a  condition  precedent  to  any  claim 
against  it. 
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Where  the  owner  of  a  barn  temporarily  places  a  port- 
able steam-threshing  machine  in  the  neighborhood  thereof 
for  immediate  use,  and  in  consequence  of  the  explosion  of 
such  machine  the  bam  is  destroyed  by  fire;  in  an  action 
by  him  against  the  insurance  company,  wherein  said  bam 
was  insured,  to  recover  his  loss : 

Held^  that  the  use  of  such  machine  not  being  expressly 
prohibited  by  the  charter  and  by-laws  of  said  company, 
nor  by  the  provisions  of  the  policy,  the  plaintiff  was  enti- 
tled to  recover,  unless  the  use  of  said  machine  materially 
increased  the  risk  of  the  company,  and  that  whether  said 
risk  was  so  materially  increased  or  not  was  properly  left 
to  the  jury. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Covenant,  on  a  policy  of  fire  insurance  by 
George  K.  Moyer  against  the  Farmers'  Mutual 
Fire  Insurance  Company  of  Schuylkill  County. 

The  following  facts  appeared  on  the  trial  of 
the  case  before  Pershing,  P.  J. : — 

On  the  5th  of  April,  1869,  Gedrge  K.  Moyer 
obtained  a  policy  of  insurance  from  the  company 
defendant  covering  his  bam  and  its  contents. 
The  building  was  insured  in  the  sum  of  fifteen 
hundred  dolkrs,  and  its  contents  in  the  sum  of 
one  thousand  dollars.  On  the  20th  day  of  No- 
vember, 1875,  it  and  all  its  contents  were  de- 
stroyed by  a  fire,  caused  by  the  explosion  of  the 
boiler  of  a  portable  engine,  which  had,  the  morn- 
ing or  the  evening  before,  been  stationed  within 
some  thirty-two  feet  of  the  barn,  for  the  tempo- 
rary purpose  of  threshing  grain  on  the  barn-floor, 
and  which  was  connected  by  a  strap  with  the 
threshing  machinery. 

The  charter  of  the  company  defendant  pro- 
vided, inter  alia,  as  follows: — 

*'  Section  8.  Suits  at  law  may  be  prosecuted  and  main- 
tained by  any  member  against  the  said  company,  for  losses 
and  damages  bv  fire,  if  payment  be  withheld  or  refused 
for  more  than  three  months  after  the  company  shall  have 
bdbn  notified  of  such  losses." 

Articles  26  and  34  of  the  by-laws  of  the  com- 
pany defendant  were  as  follows : — 

.26.  •*  The  following  property  can,  under  no  circum- 
stances, .be  insured  by  the  company,  viz. :  All  buildings 
situate  within  fifty  yards  of  a  railrc^ul  on  which  steam- 
power  is  employed,  as  forges,  foundries,  furnaces,  rolling- 
mills,  powder-milk,  paper-  and  oil-mills,  cotton  factories, 
or,  in  general,  any  mills,  or  factories,  or  machineries  driven 
by  steam-power. " 

34.  «  If  the  owner  of  an  insured  building  should  con- 
vert it  to  some  other  purpose,  or  should  carry  on  therein 
any  of  the  trades  specified  in  article  26,  the  policy  of  such 
insured  building  shall  not  be  considered  valid  or  binding 
:upon  this  company  for  such  length  of  time  as  it  shall  be 
appropriated  to  such  purposes." 

Moyer's  policy  contained,  inter  alia,  the  fol- 
lowing clause : — 

*' The  said  loss  or  damage  to  be  estimated  according  to 
the  true  and  actual  value  of  the  said  property,  at  the  time 
the  same  shall  happen,  and  to  be  paid  within  three  months 
after  date,  and  proof  thereof  made  by  the  insured,  in  con- 
formity to  the  charter  and  by-laws." 


On  November  23,  1875,  three  days  after  the 
fire,  and  more  than  three  months  before  suit 
brought,  Moyer  sent  a  preliminary  notice  to 
the  president  and  secretary  of  the  company  de- 
fendant of  the  destruction  of  his  barn  and  its 
contents.  On  November  27  the  board  of  direc- 
tors of  the  company  met.  Moyer  appeared  be- 
fore them  and  swore  to  the  fact  of  his  loss.  They 
then  resolved  not  to  pay  the  loss  unless  com- 
pelled  by  law,  on  the  ground  that  the  fire  had 
occurred  in  consequence  of  the  use  of  the  steam- 
engine  for  the  threshing  of  grain. 

On  December  7  Moyer  presented  to  the  com- 
pany formal  proof  of  loss  in  accordance  with  the 
charter  and  by-laws,  and  the  amount  of  said  loss 
not  being  paid,  on  February  26,  1876,  brought 
this  suit. 

On  the  trial  the  defendant  submitted,  inter 
alia,  the  following  point:  (i)  '*That  under 
the  uncontradicted  evidence  in  this  case,  no 
proof  of  loss  was  furnished  to  the  company,  by 
Moyer,  till  the  7th  day  of  December,  1875,  ^md 
as  by  the  terms  of  the  policy  the  insurance  was 
not  payable  till  three  months  after  such  proof 
was  furnished,  and  the  suit  in  this  case  was  insti- 
tuted on  the  26th  of  February,  1876,  the  verdict 
of  the  jury  must  be  for  defendant,  the  suit  having 
been  brought  prematurely." 

Answer.  "The  construction  we  put  upon  the 
clause  of  the  policy  referred  to  in  this  point  is 
that  the  evidence  of  the  loss  must  be  furnished 
three  months  before  the  suit  is  brought,  unless 
the  company  did  something  to  waive  it.  The 
facts  here  are  uncontradicted.  The  bam  was  a 
total  loss,  and  the  company  had  notice  of  the 
loss  three  months  before  suit  was  brought.  .  .  . 
Notice,  in  detail,  of  the  contents  of  the  bam,  was 
not  sent  to  the  company  until  December  7,  which 
would  be  less  than  three  months  before  the  bring- 
ing of  this  suit,  and  would  prevent  a  recovery  so 
far  as  the  contents  of  the  bam  are  Concerned, 
unless  the  company  did  something  to  waive  the 
production  of  notice  at  an  earlier  date,  or  the 
production  of  any  notice  whatever.  We  think 
this  is  a  question  for  the  jury.  The  directors 
met  on  the  27th  of  November,  took  into  consid- 
eration a  notice  which  they  had  received  from 
Moyer  of  the  loss  of  his  property,  and  they  then 
adopted  a  resolution  not  to  pay  him  anything. 
When  they  said  they  would  pay  nothing,  and 
denied  any  liability,  was  it  not  a  waiver  of  any 
notice  as  to  the  contents  of  the  bam  ?  It  is  for 
the  jury  to  determine  whether  or  not  there  was  a 
waiver  of  notice  on  the  part  of  the  company." 

Defendant  also  submitted  the  following  point : 
*'  (8)  That  the  true  construction  of  the  charter, 
policy,  and  by-laws  in  evidence,  prohibits  the  in- 
surance of  any  building  or  barn  which  is  located 
within  fifty  yards  of  any  steam-engine,  or  within 
which  any  steam-engine  is  used." 
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Answer.  '*  We  will  answer  this  in  the  nega- 
tive in  view  of  the  language  employed  in  the  by- 
law." 

The  Court,  inter  alia^  in  its  general  charge, 
instructed  the  jury,  as  follows:  "As  we  look  at 
the  law  upon  this  subject,  we  think  that  if  this 
plaintiff,  by  the  introduction  of  this  threshing 
machine  upon  his  premises,  increased  the  risk  of 
the  destruction  of  the  building,  that  he  could  not 
recover  here.  It  is  said  in  one  of  the  authorities 
cited,  that  where  there  is  a  material  increase  of 
the  risk  there  can  be  no  recovery.  A  number  of 
our  own  cases  say  that  if  there  is  any  increase  of 
the  risk  by  the  conduct  of  the  party  insured,  and 
that  caused  the  destruction  of  the  property,  the 
plaintifif  cannot  recover.  It  is  for  you  to  say 
whether  by  the  plaintiffs  conduct  there  was  an 
increase  of  the  risk  that  the  company  assumed  at 
the  time  they  insured  him,  and  whether  the  de- 
struction was  caused  by  that  increased  risk." 

Verdict  and  judgment  for  plaintiff  for  $2492.47. 

The  defendants  took  this  writ,  assigning  for 
error,  inter  alia,  the  answers  of  the  Court  to  the 
defendant's  points  above  cited. 

F,  W.  Bechtol  and  George  R,  Kaercher^  for 
plaintiff  in  error. 

This  being  a  mutual  company,  the  insured  was 
affected  with  knowledge  of  the  rules  and  regula- 
tions of  the  company. 

Mitchell  V,  Lycoming  Matual  Ins.  Co.,  i  Sm.  402. 

There  is  a  broad  distinction  between  notice 
of  fire  or  loss,  and  proof  of  loss.  There  is  a  dis- 
tinction between  the  kind  of  notice  necessary  in 
the  case  of  a  valued  policy  and  an  open  one. 

The  policy  in  hand  is  not  a  valued  one  as  in 
Schreffler's  Appeal,  8  Wr.  269,  and  proof  of 
k)ss  should  have  been  given,  according  to  the  by- 
.  laws  of  the  company. 

Where,  by  the  charter  and  by-laws  of  a 
mutual  insurance  company  the  subjects  of  in- 
surstnce  are  divided  into  risks  that  the  com- 
pany will  assume,  and  those  which  it  will  not 
assume,  and  the  property,  at  the  time  of  insur- 
ance, is  within  the  class  imurabley  and  the 
assured  afterwards  voluntarily  puts  it  in  the  class 
non-insurabUy  he  thereby  suspends  the  opera- 
tion of  his  policy  for  the  time  being,  and,  if  a 
loss  by  fire  occurs  by  reason  of  what  the  assured 
has  done,  he  loses  his  indemnity,  and  cannot  re  • 
cover. 

Diehl  V,  Ins.  Co.,  8  Smith,  443. 
Franklin  Fire  Ins.  Co.  v.  Brock,  7  Id.  74. 
Flanders  on  Fire  Insurance,  335  and  515. 

Hughes  and  Farquhar^  for  defendant  in 
error. 

The  words  in  a  deed  or  covenant  must  always 
be  construed  most  strictly  against  the  party  mak- 
ing or  using  the  words.  The  same  rule  applies 
to  a  policy  of  insurance. 

White  V.  Smith  et  aL,^  Casey,  186. 

Fire  Ins.  Co.  v.  Brock,  7  Smith,  74.  | 


When  an  insurance  company  acts  upon  any 
proof  or  notice  of  loss,  without  objecting  to  its 
sufficiency,  the  company  is  estopped  from  deny- 
ing its  sufficiency  in  an  action  upon  the  policy 
to  recover  such  loss. 

Ins.  Co.  V.  Schreffler,  8  Wr.  269. 

Ins.  Co.  V.  Updegraff,  7  Id.  350^ 

Ins.  Co.  V.  Taylor,  23  Smith,  342. 

Ins.  Co.  V,  Schreffler,  8  Wright,  259. 

Buckley  v,  Garrett,  1 1  Wright,  205. 
It  is  very  clear  that  the  prohibition  against 
insuring  certain  classes  of  buildings  does  not 
apply  to  the  present  case  where  the  use  of  the 
engine  near  the  barn  was  merely  temporary. 
The  question  whether  the  risk  was  or  was  not 
materially  increased  was  properly  left  to  the 
jury. 

April  I,  1 88 1.  The  Court.  On  the  5th  of 
April,  1869,  George  K.  Moyer,  the  plaintiff 
below,  obtained  a  policy  of  insurance  from  the 
defendant  company,  covering  his  barn  and  its 
contents.  The  building  was  insured  in  the  sum 
of  fifteen  hundred  dollars,  and  its  contents  in 
the  sum  of  one  thousand  dollars.  On  the  20th 
of  November,  1875,  it,  and  all  it  contained,  were 
destroyed  by  fire.  The  fire  which  produced  this 
destruction  seems  from  the  evidence  to  have  origi- 
nated from  the  explosion  of  the  boiler  of  a  port- 
able steam  engine,  which  had  that  morning,  or 
the  evening  before,  been  stationed  within  sr^me 
thirty-two  feet  of  the  barn,  for  the  temporary 
purpose  of  threshing  grain  on  the  bam  floor, 
a  strap  being  used  to  connect  the  engine  with 
the  threshing  machinery.  The  assignments  of 
error,  though  numerically  four,  are  substantially 
two,  and  are  raised  by  the  defendant's  first  and 
eighth  points ;  they  are  as  follows :  (i )  "  That  as 
under  the  uncontradicted  evidence  in  this  case, 
no  proof  of  loss  was  furnished  to  the  company 
by  Moyer  till  the  7th  of  December,  1875,  ^"^  ^ 
by  the  terms  of  the  policy,  the  insurance  was  not 
payable  till  three  months  after  such  proof  was 
furnished^  and  the  suit  in  this  case  was  instituted 
on  February  26, 1876,  the  verdict  of  the  jury  must 
be  for  the  defendant,  the  suit  having  been 
brought  prematurely.**  (2)  ' *  That  the  true  con- 
struction of  the  charter,  policy,  and  by-laws  in 
evidence,  prohibits  the  insurance  of  any  building 
or  bam  which  is  located  within  fifty  yards  of  any 
steam  engine,  or  within  which  any  steam  engine 
is  used.** 

As  to  the  first  of  these  points,  if  indeed  the 
''uncontradicted  evidence**  supported  it,  there 
would  have  been  an  end  to  the  case ;  the  plain- 
tiff could  not  have  recovered.  But  unfortunately 
for  the  defendant,  such  was  not  the  case.  In 
the  first  place,  there  was  the  preliminary  notice 
of  the  total  loss  of  the  bam  and  its  contents ;  that 
this  was  in  time  was  admitted ;  and  in  the  second 
place,  there  was  the  question  of  waiver,  which 
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the  Court  submitted  to  the  jury.  As  to  the  first 
of  these,  the  learned  Judge  held,  that  the  pre- 
liminary notice,  so  far  as  the  bam  itself  was  con- 
cerned, the  loss  being  total,  was  sufficient  with- 
out the  more  formal  proofs. 

In  this  he  was  undoubtedly  correct,  if  the 
case  of  the  Lycoming  County  Mutual  Insurance 
Co.  V,  Schreffler  (8  Wr.  269),  is  law,  for  it  is 
exactly  in  point.  The  counsel  for  the  plaintiff 
in  error  attempts  a  distinction,  which  it  seems 
the  Court  below  was  unable  tp  comprehend,  and 
we  must  confess  to  a  similar  want  of  intelligence. 
He  insists  that  while  the  policy  in  the  case  cited 
was  a  valued  one,  that,  in  the  case  in  hand,  it  is 
not  a  valued  one.  Of  course  this  distinction,  if 
it  exists  at  all,  must  be  found  in  some  substantial 
difference  of  the  wording  of  the  two  policies. 
Let  us  compare  them;  Schollenberger's  policy 
covered  a  coal  breaker,  including  a  steam  engine, 
shute,  screens,  machinery,  and  trestle  work  in  a 
sum  not  exceeding  $2500,  for  the  term  of  five 
years.  Moyer's  insurance  is,  inter  alia,  upon 
''  one  bank  bam  of  frame  70  feet  by  36  feet  for 
J1500,"  and  for  the  term  of  ten  years.  Now  as 
the  word  '*  for"  in  the  quotation  means  '*  in  a 
sum  not  exceeding,"  "  to  the  amount  of,"  it  is 
impossible  for  us  to  discover  the  difference  be- 
tween the  two  policies,  or  why  if  the  one  is  a 
valued  policy,  the  other  should  not  be. 

As  to  the  contents  of  the  bam,  the  Court  held 
that  special  notice  of  loss  was  necessary,  and  if 
it  were  not  given  until  December,  the  suit  was 
premature,  and  as  to  them  it  must  abate,  unless 
there  was  some  act  of  the  company  which  was 
equivalent  to  a  waiver  of  such  notice. 

On  this  point  the  leamed  Judge  held,  that  if 
at  the  meeting  of  the  board  of  directors  on  the 
27th  of  November,  determination  was  had  not 
to  pay  Moyer,  or  to  recognize  any  liability  what- 
ever, on  the  ground  that  he  ought  not  to  have 
allowed  the  steam  engine  to  have  been  brought 
upon  the  premises,  and  that  he  thereby  forfeited 
his  policy,  and  not  upon  the  ground  of  want  of  the 
proofs  of  loss,  the  jury  might  regard  such  action 
of  the  company  as  evidence  of  a  waiver  of  such 
proofs. 

This  was  a  correct  ruling.  Insurers  undoubt- 
edly have  the  power  to  waive  the  performance 
of  a  condition  introduced  into  a  policy  for  their 
own  benefit,  and  it  is  not  necessary  that  such 
waiver  be  express ;  it  may  be  inferred  from  their 
acts,  and  among  others  of  such  acts,  is  a  denial 
of  the  obligation  exclusively  for  some  other  rea- 
son than  that  of  a  breach  of  the  condition. 
(Inland  Insurance  Co.  v  Stauffer,  9  Casey,  397 ; 
State  Insurance  Co.  v.  Todd,  2  Norris,  272.) 

As  to  the  answer  of  the  Court  to  the  defen- 
dant's eighth  point,  and  the  charge  relative  to 
the  subject  matter  covered  by  that  point,  we 
think,  if  in  them  there  is  any  error,  it  is  one  of 


which  the  plaintiff  had  reason  to  complain  rather 
than  the  defendant.  It  was  held  that  the  plain- 
tifif  could  not  recover  if  the  use  of  the  engine 
increased  the  risk ;  in  other  words,  the  jury  were 
left  at  liberty  to  find  a  forfeiture  on  the  ground 
stated ;  but,  neither  in  the  policy,  by-laws,  nor 
constitution  of  the  company  is  the  temporary  use 
of  a  portable  engine  for  grain  threshing  or  other 
economic  use,  prohibited. 

The  26th  Article  of  the  by-laws  prohibits  the 
insuring  of  any  building  <*  situated  within  fifty 
yards  of  a  railroad  on  which  steam  power  is  em- 
ployed, or  of  any  forges,  foundries,  furnaces, 
rolling-mills,  powder-mills,  paper-  and  oil-mills, 
cotton-mills,  or  in  general  any  mills,  factories, 
or  machineries  driven  by  steam  power."  But 
the  property  in  the  case  in  hand  b  embraced  by 
neither  the  letter  nor  spirit  of  this  prohibition. 

Again,  Article  34  provides :  '*  If  the  owner  of 
an  insured  building  should  convert  it  to  some 
other  purpose,  or  should  carry  on  therein  any 
of  the  trades  specified  in  Article  26,  the  policy 
of  such  insured  building  shall  not  be  considered 
valid  or  binding  upon  this  company  for  such 
length  of  time  as  it  shall  be  appropriated  to  such 
purpose." 

Neither  is  the  plaintiffs  case  taken  up  by  this 
provision ;  for  this  contemplates  the  conversion 
of  the  building  to  a  purpose  other  than  that  for 
which  it  was  used  at  the  time  of  its  insurance ; 
an  adaptation  of  it  to  some  one  of  the  occupations 
or  trades  mentioned  in  Article  26.  But  the  plain- 
tiffs bam  was  converted  to  no  such  purpose,  it 
was  insured  as  a  bam,  and  as  a  barn  it  was 
bumed. 

These,  however,  seem  to  be  all  the  regulations 
of  this  company  which  have  even  a  remote  bear- 
ing upon  this  subject.  But  it  is  only  by  a  strained 
inference  that  either  of  them  can  be  made  to 
bear  on  the  plaintiffs  case,  and  it  certainly  would 
bt  out  of  all  character  to  allow  a  forfeiture  to  be 
worked  in  favor  of  the  company  through  the 
operation  of  a  mere  inference. 

There  being  therefore  no  express  prohibition 
found  in  the  policy  or  rules  of  the  company, 
against  the  use  of  a  machine  of  this  kind  in  the 
vicinity  of  the  bam,  the  question  was  at  most 
one  of  increase  of  risk,  and  that  was  properly 
left  to  the  jury. 

There  is  not  much  doubt  but  that  the  imme- 
diate occasion  of  the  fire  was  the  explosion  of 
the  boiler,  by  which  the  machine  was  driven ; 
but  this  was  one  of  those  pure  accidents  that  is 
not  to  be  considered  any  more  than  the  acci- 
dental breaking  of  a  glass  lantern,  had  that  been 
the  occasion  of  the  fire. 

Accidents  will  happen  more  frequently,  per- 
haps, with  steam  engines  than  some  other  ma- 
chines ;  nevertheless  they  are  accidents,  and  as 
such,  are  beyond  human  forecast,  and  if  insurance 
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companies  desire  to  prohibit  even  the  temporary 
use  of  steam  on  or  near  the  premises  they  insure, 
they  should  provide  against  such  use  in  their 
policies,  but  it  will  not  do  for  them  to  attempt 
to  make  rules  and  regulations,  intended  for  a  very 
different  condition  of  things,  cover  an  emergency 
not  previously  contemplated. 

The  judgment  is  affirmed. 

Opinion  by  Gordon,  J. 


Jan.  '81,  27a 


Wilbur's  Appeal. 


March  31,  1881. 


Mortgage — Release  by  prior  encumbrancer  of  part 
of  mortgaged  premises  to  the  injury  of  security 
of  second  encumbrancer —  What  notice  to  first 
encumbrancer  of  second  encumbrancer*  s  rights 
not  sufficient  to  make  such  release  wrongful — 
Actual  notice  and  direction  not  to  release  ne- 
cessary— Sale  by  mortgagor  of  part  of  mort- 
gaged premises —  When  residue  not  primarily 
liable  for  mortgage  debt — Equity, 

Where  a  junior  encumbrancer  seeks  to  claim  an  equity 
at  the  hanck  of  a  prior  encumbrancer,  he  must  give  the 
latter  express  notice  of  his  intention  to  claim  such  equity, 
and  warn  him  to  deal  with  his  security  so  as  not  to  preju- 
dice the  second  encumbrance. 

Where  a  mortgagor  conveys  part  of  the  mortgaged 
premises,  the  genend  rule  is  that  the  part  remaining  in 
his  hands  is  primarily  liable  for  the  mortgage  debt ;  but 
this  rule  will  not  apply  where  the  conveyance  of  the  part 
is  made  expressly  subject  to  the  mortgage. 

A.  mortgaged  a  large  tract  to  B.,  and  divided  it  into 
lots.  Subsequently  A.  mortgaged  two  of  the  lots  to  C, 
and  conveyed  the  lots  so  mortgaged  to  D.,  subject  to  the 
above-named  mortgages.  Of  this  conveyance  B.  had 
knowledge.  Subsequently  B.  for  a  nominal  consideration 
released  from  the  lien  of  his  mortgage  all  the  large  lot  of 
ground  except  that  portion  owned  by  D.  The  portion  of 
the  lot  so  released  was  sufficient  to  pay  in  full  B.'s  mort- 
gage. B.  was  not  personally  notified  by  C.  of  the  latter's 
subsequent  encumbrance,  the  only  knowledge  he  had  of 
it  being  through  knowledge  <»f  the  conveyance  to  D. 
The  land  conveyed  to  D.  being  sold  at  sherifi's  sale  under. 
B.'s  mortgage,  and  the  proceeds  referred  to  a  commissioner 
for  distrilration : 

Heid  (affirming  the  judgment  of  the  Court  below),  that 
B.  was  entitled  to  claim  from  the  fund  the  full  amount 
of  his  oBortgage,  to  the  exclusion  of  C. 

Appeal  of  E.  P.  Wilbur  from  a  decree  of  the 
Common  Pleas  of  Northampton  County,  dismiss- 
ing the  exceptions  to  and  confirming  the  report 
of  the  commissioner  ap{>ointed  to  distribute  the 
proceeds  of  a  sheriffs  sale  of  certain  real  estate 
under  a  levari  facias  issued  on  a  judgment  ob- 
tained on  a  mortgage  executed  by  one  Abraham 
Yost  to  Charles  Hacker,  in  which  suit  John 
White  had  been  joined  as  terre-tenant. 

The  following  facts  appeared  from  the  report 
of  the  commissioner  appointed  to  distribute  the 


fund :  On  March  5,  1872,  Charles  Hacker  con- 
veyed to  Abraham  Yost  a  certain  tract  of  land 
in  the  borough  of  South  Bethlehem,  Northamp- 
ton County.  On  the  same  day,  Yost  executed  to 
Hacker  a  mortgage  for  $5000  upon  the  whole  of 
said  lot,  which  mortgage  was  the  same  day  duly 
recorded.  By  agreement  of  even  date  with  the 
mortgage  Hacker  further  contracted  that  within 
five  years  from  the  date  of  the  agreement,  he 
would  release  any  part  or  parts  of  the  lot  from 
the  lien  of  the  mortgage  on  receiving  from  the 
mortgagor  a  sum  not  less  than  I500,  at  the  rate 
of  one  foot  of  said  lot  in  frontage  for  every  ^12 
received. 

Abraham  Yost  afterwards  divided  this  tract 
into  separate  lots.  On  these  he  erected  various 
buildings.  Two  of  them  had  erected  upon  them 
an  opera  house  and  a  building  known  as  the 
"comer  store." 

On  April  10,  1876,  Abraham  Yost  executed  a 
mortgage  for  1 10,000  on  the  opera  house  lot, 
and  on  February  19,  1876,  one  for  I5000  on  the 
"comer  store*'  lot  to  D.  H.  Yost.  Both  of 
these  mortgages  were,  on  April  10,  1876,  as- 
signed by  D.  H.  Yost  to  E.  P.  Wilbur,  and  duly 
recorded  June  5,  1876.  Wilbur  at  the  time  of 
this  assignment  had  full  knowledge  of  the  agree- 
ment between  Hacker  and  Abraham  Yost  rela- 
tive to  the  release  of  portions  of  the  large  lot  of 
ground  from  the  lien  of  Hacker's  mortgage. 

Meantime  Hacker,  in  accordance  with  this 
agreement,  had  released  a  portion  of  the  lot  on 
April  I,  1873,  for  a  valuable  consideration.  On 
November  16, 1876,  he  released  another  portion 
for  a  nominal  consideration.  Both  these  por- 
tions so  released  were  afterwards  conveyed  to 
third  parties  by  Abraham  Yost.  By  these  re- 
leases the  lien  of  the  mortgage  became  restricted 
to  the  opera  house  lot,  the  "corner  store"  lot, 
and  to  four  other  lots  numbered  respectively  7, 
8,  9,  and  10. 

On  July  24,  1877,  Abraham  Yost  conveyed 
the  opera  house  and  "corner  store"  lots  to  John 
White,  the  deed  expressly  stating  that  the  con- 
veyance was  subject  to  the  Hacker  and  D.  H. 
Yost  mortgages.  By  this  conveyance  Abraham 
Yost  divested  himself  of  all  title  to  the  original 
lot  of  ground,  except  as  to  the  above  lots  num- 
bered 7,  8,  9,  and  10  respectively.  On  March 
13,  1878,  Hacker  for  a  nominal  consideration 
released  said  four  lots  from  the  lien  of  his  mort- 
gage. At  the  time  of  said  release,  Hacker  knew 
of  the  conveyance  to  White.  The  value  of  the 
four  lots  so  released  by  Hacker  was  amply  suffi- 
cient to  pay  his  mortgage. 

Subsequently,  the  interest  upon  Hacker's 
mortgage  being  in  arrear,  a  scire  facias  was  is- 
sued thereon,  with  notice  to  White  as  terre-ten- 
ant; judgment  was  obtained,  a  levari  facias  is- 
sued, and  the  opera  house  and  "comer  store" 
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lots  exposed  at  sheriffs  sale,  and  sold  for  I8130, 
which  sum,  less  the  amount  of  the  sheriffs  costs, 
was  paid  into  Court,  and  constituted  the  fund 
for  distribution  in  this  case. 

Before  the  commissioner  it  was  claimed,  on 
the  one  hand,  that  Hacker  was  entitled  to  re- 
ceive from  the  fund  the  whole  amount  of  his 
mortgage,  with  interest  thereon.  On  the  other 
hand,  it  was  contended  on  behalf  of  E.  P.  Wilbur 
&  Co,:  (i)  that  Abraham  Yost  having  sold  to 
White  the  opera  house  and  corner  store  lots  be- 
fore March  13,  1878,  that  fact,  in  the  interest  of 
subsequent  purchasers  and  encumbrancers,  made 
that  portion  of  the  original  tract  covered  by  the 
Hacker  mortgage  still  owned  by  Abraham  Yost 
primarily  liable  for  the  whole  of  his  mortgage, 
and  that  portion  sold  to  White  secondarily  lia- 
ble ;  in  other  words,  that  still  owned  by  Abra- 
ham Yost  was  the  principal  debtor,  that  sold  to 
White  was  the  surety  debtor,  and  Hacker  having 
released  the  former,  with  knowledge  of  the  sale 
to  White,  released  the  latter;  and  (2)  that 
Hacker  knowing,  at  the  time  of  the  said  re- 
lease, of  the  sale  of,  and  deed  of  conveyance  for, 
the  opera  house  and  comer  store  lots,  by  Abra- 
ham Yost  to  White,  was  charged  with  knowledge 
of  the  contents  of  that  conveyance,  which  in- 
formed him  of  the  existence  of  the  Wilbur  mort- 
gages upon  them,  and  that  knowledge  was  equiv- 
alent to  notice  from  Wilbur ;  that  therefore  he 
was  not  justified  in  releasing  any  portion  of  the 
lot  to  the  detriment  of  the  subsequent  encum- 
brance, and  having  released  sufficient  to  pay  his 
mortgage  in  full,  must  be  held  to  have  lost  the 
lien  of  his  mortgage  upon  the  remainder  of  the 
lot,  and  should  therefore  be  debarred  from  par- 
ticipation in  the  fund. 

The  commissioner  reported,  inter  alia,  as  fol- 
lows : — 

"  A  mere  knowledge  of  the  existence  of  a 
junior  encumbrance  upon  a  portion  of  the  prem- 
ises without  actual  notice  of  the  equity  claimed 
by  the  encumbrancer  is  not  sufficient  to  impair 
the  lien  of  a  senior  encumbrancer.     .     .     . 

'*  The  testimony  shows  that  Wilbur  at  the  time 
of  taking  the  assignment  of  the  mortgages  from 
D.  H.  Yost,  had  knowledge  of  the  agreement 
entered  into  between  Hacker  and  Yost  at  the 
time  of  the  execution  of  the  deed  by  the  former 
to  the  latter,  which  stipulated  the  terms  upon 
which  Hacker  would  release  portions  of  the 
mortgaged  premises,  and  he  must  have  known 
that  the  release  of  April,  1873,  had  been  exe- 
cuted. Having  this  knowledge,  he  should  have 
been  on  the  alert  as  to  the  security  of  his  encum- 
brance, and  should  have  notified  and  cautioned 
Hacker  not  to  release  any  portion  of  the  prem- 
ises not  covered  by  his  mortgages.  Had  he 
done  this,  he  would  now  be  in  a  position  to 
claim  an  equity  in  this  du>tribution  of  the  fund 


in  Court ;  but  having  failed  to  do  it,  the  loss  of 
his  lien  must  be  charged  entirely  to  his  own 
negligence.  It  is  true  Wilbur  may  have  sup- 
posed that  the  terms  of  the  agreement  between 
Hacker  and  Yost  would  be  complied  with  by  the 
latter  paying  to  the  former  twelve  dollars  per 
foot  front,  on  account  of  the  principal  sum  of  his 
mortgage,  whenever  he  should  obtain  a  release 
of  any  portion  of  the  mortgaged  premises,  and 
for  that  reason  interposed  no  objection  to  Hack- 
er's releasing;  but  he  should  not  have  relied 
upon  such  payments  being  made.  The  only  par- 
ties to  the  agreement  were  Hacker  and  Yost, 
and  they  could  mutually  agree,  as  they  did,  to 
change  its  terms  to  suit  themselves,  unless  dis- 
tinctly notified  not  to  do  so  by  some  person 
whose  rights  might  be  affected  by  the  change. 

.  .  .  *'  The  rule  of  law  in  this  State  un- 
doubtedly is,  that  when  a  portion  of  land  encum- 
bered by  a  lien  is  aliened  by  the  debtor,  that 
portion  to  which  he  still  holds  title  is  primarily 
liable,  in  equity,  to  discharge  the  encumbrance, 
and  the  portion  aliened  secondarily  liable. 
(Brighlly's  T.  &  H.  vol.  i.  §  1440;  Nailer  v. 
Stanley,  10  S.  &  R.  450 ;  Lloyd  etai.  v.  Galbraith 
et  aL^  8  Casey,  108;  Lowry  to  the  ase  of  Mc- 
Kinney  v,  McKinney,  18  P.  F.  Smith,  294.) 
'*If  White  had  received  an  orditiary  deed  for 
the  premises  he  purchased  of  Yost,  subject  to  no 
encumbrances,  it  is  probable  that  he  could  have 
resisted,  successfully,  any  attempt  on  the  part  of 
Hacker  to  collect  his  mortgage  by  resorting  to 
his  land ;  but  his  deed  contains  a  clause  reciting 
that  the  conveyance  is  subject  to  the  whole 
amount  of  Hacker's  lien.  He  therefore  was  not 
injured  by  the  release  of  March  13,  1878,  and 
if  he  could  claim  no  equity  by  reason  of  the  re- 
lease, it  is  difficult  to  understand  how  Wilbur, 
who  was  and  is  the  mortgagee  of  White's  grants, 
can  claim  an  equity  on  account  of  the  convey- 
ance to  White  by  Yost.  The  status  of  his  lien 
was  in  no  way  changed  by  that  conveyance,  and 
if  White  was  not  in  a  position  to  claim  that  his 
purchase  was  discharged  from  the  lien  of  the 
Hacker  mortgage  because  of  the  release  of  the 
land  still  held  by  Yost  after  the  sale  to  him,  cer- 
tainly Wilbur  was  not,  unless  he  had  given  notice 
not  to  release — and  no  such  notice  was  givtn." 

The  commissioner  accordingly  awarded  to 
Hacker  the  full  amount  of  his  mortgage  with  in- 
terest.    Wilbur  thereupon  filed  exceptions. 

The  Court  (Meyers,  P.  J.)  subsequently  dis- 
missed these  exceptions,  and  confirmed  the  re- 
port, saying,  inter  alia:  **  As  to  the  exceptions 
filed  by  E.  P.  Wilbur,  we  are  of  the  opinion 
that  the  commissioner  committed  no  error  in  his 
finding  of  facts  and  conclusions  of  law ;  that  on 
the  facts  found  by  him,  the  question  of  the  right 
of  Charles  Hacker  or  E.  P.  Wilbur  to  participate 
in  the  fund  for  distribution  is  ruled  by  Taylor's 
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Ex'rs  V.  Maris  (5  R.  51),  and  Mcllvain  v.  Mu- 
tual Assurance  Co.  (8  Weekly  Notes,  260). 
The  case  of  Amanda  Martin's  Appeal  (9  Weekly 
Notes,  485),  has  not  altered  the  rule  as  to  the 
equity  of  a  second  mortgagee,  where  the  first 
mortgagee  has  released  part  of  the  mortgaged 
premises  not  bound  by  the  second  mortgage,  in 
the  absence  of  proof  that  notice  was  given  by 
the  second  mortgagee  to  the  first  mortgagee  not 
to  release." 

Wilbur  thereupon  took  this  appeal,  assigning 
for  error  the  decree  of  the  Court  awarding 
Hacker  the  full  amount  of  his  mortgage,  with 
interest. 
IF.  D,  Luckenbach,  for  appellant. 
When  a  mortgagor  sells  part  of  the  mortgaged 
•premises,  the  portion  remaining  to  him  is  pri- 
marily liable  for  the  amount  of  the  mortgage, 
and  the  portion  sold  is  only  secondarily  liable  as 
surety;  the  first  must  be  exhausted  before  re- 
course can  be  had  to  the  second. 

Pkxton  V.  Harrier,  I  Jones,  315. 

Lowry  v.  McKinley,  18  Sm  295. 

Martin's  Appeal,  9  Weekly  Notes,  486. 

Mevey's  Appeal,  4  Barr,  80. 

The  fund  here  was  produced  by  the  sale  of 
part  of  a  larger  lot  of  ground,  which  part  had 
been  conveyed  away  by  the  mortgagor,  while 
the  title  to  the  other  parts  sufficient  to  pay  the 
debt  was  still  in  him ;  the  case,  therefore,  falls 
exactly  within  the  rule,  and  recourse  cannot  be 
had  by  the  mortgagee  to  the  fund  until  he  has 
exhausted  his  remedies  against  that  portion  of 
the  land  which  remained  the  mortgagor's,  after 
he  had  parted  with  the  title  to  the  premises  from 
the  sale  of  which  this  fund  was  produced.  It  is, 
moreover,  found  by  the  commissioner  that 
Hacker  knew  of  the  conveyance  of  the  land 
here  concerned,  so  that  the  case  is  brought  fully 
within  the  rule. 

If  a  prior  mortgagee  releases  from  the  lien  of 
his  mortgage  a  portion  of  the  land  on  which  he 
ak)ne  has  a  lien  sufficient  to  discharge  his  en- 
cumbrance, and  so  casts  the  lien  of  his  mort- 
gage altogether  on  another  part,  and  thereby 
cuts  out  a  second  encumbrancer  who  he  knows 
has  a  lien  only  on  such  second  part,  such  release 
will  ot)erate  to  release  also  the  second  lot.  The 
only  question  is  as  to  knowledge  and  notice; 
and  here  Hacker  knew  of  the  conveyance,  which 
made  express  mention  of  the  subsequent  mort- 
gage, and  this  was  enough  to  put  him  on  inquiry. 
The  authorities  on  which  the  Court  below  decided 
the  case  are  different,  for  here  the  mortgagee  had 
knowledge  of  the  subsequent  mortgage  from  the 
deed,  so  that  there  was  no  necessity  for  actual 
notice  \  the  knowledge  he  had  was  sufficient  to 
«how  him  that  he  would  injure  the  grantee  by 
executing  the  release,  and  all  the  cases  show  that 
actual  knowledge  is  what  the  law  requires. 


Mcllvain  V  Insurance  Co., 8  Weekly  Notes, 260. 

Taylor's  Ex'rs  v.  Maris,  5  Rawle,  51. 

Cogswell  V,  Stout,  loth  Reporter,  569. 

I  Jones  on  Mortgages.  {I  722,  725,  727,  728. 

Jaques  v.  Weeks,  7  W.  267. 

Guion  V,  Knapp,  6  Paige,  41. 

Hoy  V,  BramhalJ,  4  C.  E.  Green,  563. 
R.  E,  Wright  df'  Son,  for  appellee. 
The  commissioner  expressly  found  that  Hacker 
had  not  personal  knowledge  of  the  subsequent 
mortgage  owned  by  appellants.  The  only  no- 
tice we  could  have  had  was  the  record  of  the 
subsequent  mortgage,  and  it  has  been  repeatedly 
ruled  that  that  is  not  sufficient  notice  to  a  prior 
encumbrancer.  Actual  notice  of  the  subsequent 
encumbrancer's  interest  and  a  direction  not  to 
release  are  what  the  law  demands. 

Taylor  t/.  Maris,  5  Rawle,  51. 

Mcllvain  v.  Insurance  Co.,  8  Weekly  Notes,  260. 
Moreover,  the  deed  expressly  conveyed  the 
property  subject  to  our  mortgage,  and  therefore 
it  remains  primarily  liable  for  it. 

Lloyd  V.  Galbraith,  8  Casey,  109. 

Beddow  v.  Dewitt,  7  Wr.  326. 

April  I,  1 88 1.  The  Court.  Decree  af- 
firmed and  appeal  dismissed  at  the  costs  of  the 
appellant. 

Per  Curiam.  Green,  J.,  did  not  sit,  having 
been  of  coimsel. 


July,  '80,  74.  Jan.  5,  1881. 

Moore  v.  Coxe  et  \ix. 

Constitutional  law  —  Search  warrant  —  Suffi- 
ciency of — Rights  of  search — Constitution  of 
United  States ,  fourth  amendment — Constitu* 
tion  of  Pennsyhaniay  Art,  /.  Sec,  8. 

A  search  warrant  for  stolen  articles,  describing  them 
as  **  jewelry  and  other  personal  effects,'*  is  a  sufficient 
compliance  with  Art.  i.  sec.  8,  of  the  Constitution  of 
Penna.,  requiring  that  no  search  warrant  shall  issue,  un- 
less the  goods  are  described  as  near  as  may  be. 

The  provision  of  ihe  Fourth  Amendment  of  the  Con- 
stitution of  the  United  States,  requiring  greater  particularity 
of  desciiption,  relates  only  to  Federal  legislation  or  pro- 


Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Trespass  vi  et  armisy  by  Edward  Moore  against 
Edwin  T.  Coxe  and  wife,  to  recover  damages  for 
a  trespass  of  the  said  wife,  committed  in  assisting 
to  make  a  search  for  stolen  goods  upon  plaintiffs 
premises  without  asufficient  search  warrant.  Plea, 
not  guilty.  The  testimony  on  behalf  of  the  plaintiff 
showed  that  on  Mafch  22,  1879,  ^^^  policemen 
appeared  at  plaintiffs  residence  and  produced  a 
search  warrant.  The  warrant,  which  was  put  in 
evidence,  described  the  goods  to  be  searched  for 
only  as  "aquantity  of  jewelry  and  other  personal 
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effects,  lately  by  some  one  feloniously  taken, 
stolen,  etc."  The  policemen  said  that  they 
would  wait  for  Mrs.  Coxe,  and  she  made  her 
appearance  in  a  few  minutes  thereafter,  when, 
the  warrant  having  been  read,  they  proceeded 
to  search  the  house,  Mrs.  Coxe  accompanying 
them  to  identify  the  stolen  goods,  if  any  should 
be  found.  * 

Upon  motion  of  defendant's  counsel,  the 
Court  entered  a  compulsory  nonsuit,  and  sub- 
sequently refused  to  take  ofiT  the  same. 

Plaintiff  took  this  writ,  assigning  for  error  the 
entry  of  the  judgment  of  nonsuit  and  the  refusal 
to  take  off  the  same. 

J*".  F.  Brightly,  for  plaintiff  in  error. 

The  warrant  was  bad  upon  its  face  in  merely 

describing  the  goods  to  be  searched  for  as  **  a 

quantity  of  jewelry  and  other  personal  effects." 

Amendments  to  Constitution  of  the  United  States, 

Art.  IV. 
Constitution  of  Pennsylvania,  Art.  I.  {  8. 
Sanford  v,  Nichols,  13  Mas^s.  286. 
Johnson  v.  Comstock,  14  Hun.  238. 

The  warrant  having  been  issued  in  violation 
of  the  Constitution,  was  null  and  void  to  all 
intents  and  purposes ;  and  not  only  are  the  offi- 
cers who  executed  it  trespassers,  but  also  all 
who  co-operated  in  or  encouraged  the  commission 
of  the  act. 

iohnson  v,  Tompkins,  Baldwin,  571. 
)eal  V,  Bogue,  5  Harris,  228. 
McMurtrie  v.  Stewart,  9  Id.  322. 
Smith  V,  Felt,  50  Barb.  612. 
Elder  v,  Morrison,  10  Wend.  128. 
Berry  v.  Fletcher,  I  Dill.  67. 
The  process  being  illegal  upon  its  face,  tres- 
pass, and  not  case,  is  the  proper  remedy. 
Maher  v.  Ashmead,  6  Casey,  344. 
Baird  v.  Householder,  8  Id.  168. 
Kramer  v.  Lott,  14  Wright,  496. 

J,  D,  Yocum,  for  defendant  in  error. 
The  Constitution  of  Pennsylvania  only  re- 
quires a  description  of  the  goods  ''  as  near  as 
may  be."    The  description  here  was  sufficient. 
Downing  v.  Porter,  8  Gray,  541. 
DwinneU  v,  Boynton,  3  Allen,  310. 

January  17,  1881.  The  Court.  We  see  no 
ground  upon  which  the  search  warrant  produced 
as  the  justification  of  the  officers  can  be  pro- 
nounced invalid.  The  Constitution  of  this  State, 
Art.  I.  sec.  8,  declares,  that  no  search  warrant 
shall  issue  for  things  *'  without  describing  them  as 
nearly  as  may  be,  nor  without  probable  cause, 
supported  by  oath  or  affirmation,  subscribed  to 
by  the  affiant."  This  does  not  render  necessary 
such  a  particular  description  as  is  required  in 
Art.  IV.  of  the  Amendments  to  the  Constitution 
of  the  United  States,  but  those  amendments 
only  apply  to  Federal  legislation  or  process.  In 
the  Constitution  of  this  State,  all  that  is  pro- 
vided is  that  the  things  searched  for  should  be 


described  as  near  as  may  be.  We  cannot  say 
that  the  description  in  the  warrant  in  evidence 
is  so  insufficient  as  to  render  the  process  void. 
Sandford  v.  Nichols  {13  Mass.  286)  was  decided 
under  the  Amendment  to  the  Constitution  of  the 
United  States,  having  been  a  warrant  issued  to 
seize  goods  which  had  been  libelled  and  con- 
demned in  the  District  Court  of  the  United  States 
for  a  violation  of  the  embargo  laws.  In  the 
case  before  us,  *' jewelry  and  personal  effects" 
sufficiently  indicated  the  general  character  of  the 
goods  sought  for. 
Per  Curiam.    Judgment  affirmed. 


^sjmKism  Pleas— 2aio. 


C.  P.  No.  2.  March  16,  1881. 

Whiteside  v.  Boardman  et  ux. 

Married  woman — Suit  against  married  woman 

on  contract  made  before  coverture — Haw  the 

Court  will  regulate  the  execution, 

Sur  motion  for  judgment  on  special  verdict. 

Assumpsit,  by  John  Whiteside  against  John 
Boardman  and  Jane  his  wife,  formerly  Jane 
Vickers.  The  evidence  on  the  trial  showed  that 
the  said  Jane,  while  still  a  feme  sole,  being  in- 
debted to  Whiteside  for  goods  sold,  gave  him  the 
promissory  notes  in  suit,  and  that  the  said  Jane 
afterwards  married  John  Boardman. 

The  jury  found  specially  for  the  plaintiff*, 
'<  that  the  defendant  Jane  Boardman  is  indebted 
to  the  plaintiff  in  the  sum  of  1 1016.79,  for 
goods  sold  and  delivered  to  her  prior  to  her  mar- 
riage with  defendant,  John  Boardman." 

Plaintiff's  counsel  subsequentiy  moved  for 
judgment  on  the  verdict. 

^ecui  6r*  Pettit^  for  the  motion. 

The  Court  made  the  following  order :  "  Judg- 
ment for  the  plaintiff  on  the  verdict,  to  beievi«i 
only  on  the  property  of  said  Jane  Boardman." 


C.  P.  No.  3.  April  30,  1881. 

Girard  Life  Insurance  Co.  to  use,  etc,  v. 

The  Mutual  Life  Insurance  Co.  of  N.  Y. 

Evidence —  Order  directing  attendance  of  witness 

at  trial^^  When  not  granted, 

Sur  rule  obtained  by  defendant  to  show  cause 

why  an  order  should  not  be  made  directing  the 

attendance  of  Mrs.  Sarah  R.  Burbridge  on  the 
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trial  of  the  above-mentioned  case,  whenever  the 
same  should  come  up  for  trial,  for  examination 
as  a  witness ;  and  that,  if,  at  any  time,  she  should 
be  found  unable,  from  any  cause,  to  attend,  no- 
tice of  such  inability  should  be  given  in  writing 
lo  the  defendant's  counsel,  five  days  before  any 
day  thereafter  assigned  for  the  trial  of  the  said 
case,  and  that  the  case  should  not  be  tried,  un- 
less she  should  be  present  in  Court,  to  be  exam- 
ined as  a  witness. 

Assumpsit,  to  the  use  of  Sarah  R.  Burbridge 
upon  a  policy  of  insurance  on  the  life  of  Edwin 
Magarge,  her  former  husband.  The  affidavit  on 
which  the  rule  was  obtained  set  forth  that  on 
one  or  more  occasions  a  subpoena  had  been  taken 
out  for  Mrs.  Burbridge  and  placed  in  the  hands 
of  a  clerk  or  agent,  that  she  might  be  produced 
in  Court  to  be  examined  as  a  witness  on  behalf  of 
the  defendant;  that  the  effort  thus  made  had 
failed,  as  she  was  not  within  the  jurisdiction  of 
Uie  Court  so  far  as  coukl  be  ascertained ;  that 
her  attendance  had  been  requested  so  that  she 
might  be  examined,  but  that  she  had  not  been 
produced;  that  on  one  occasion  the  case  was 
continued  in  consequence  of  her  absence ;  that 
the  defendant  had  thus  been  put  to  serious  in- 
convenience and  expense  in  subpoenaing  a  large 
number  of  other  witnesses  for  the  trial  which 
could  not  be  had  by  reason  of  her  absence ;  that 
defendant  could  not  safely  go  to  trial  without 
the  testimony  of  Mrs.  Burbrxige ;  that  the  case 
turned  largely  on  the  habits  and  health  of  her 
late  husband,  the  insured ;  that  the  health  of  the 
insured  had  been  affected  by  habits  of  intemper- 
ance, which  tended  to  shorten  his  life ;  and  that 
these  habits  were  believed  to  be  well  known  to 
his  wife. 

H.J.  McCarthy  y  for  the  rule. 

Upon  the  foots  set  forth  in  above  affidavit  such 
a  rule  should  be  granted,  otherwise  defendant 
•might  be  seriously  injured  by  the  absence  of  the 
use  plaintiff. 

Daiil  Dougherty^  against  the  rule. 

This  is  a  most  extraordinary  application.  The 
endeavor  to  serve  the  subpoena  appears  to  have 
been  very  slight  Mrs.  Burbridge  has  been  in 
Court.  This  case  has  been  on  the  trial  list  since 
1872;  has  twice  been  in  the  Supreme  Court, 
once  tried  before  a  jury,  and  always  resulted 
&vorably  to  the  plaintiff.  The  address  of  Mrs. 
Burbridge  in  Wa^ington  was  given  counsel  in 
1878,  but  no  effort  was  made  to  take  her  testimony 
by  commission ;  nor  was  any  application  made 
to  the  Court  to  take  her  deposition.  The  right  of 
trial  by  jury  is  a  constitutional  right  and  cannot 
be  limited  by  the  Court  in  this  way;  the  au- 
thority to  procure  evidence  of  witnesses,  if  at 
liberty,  is  by  subpoena,  commission,  or  letters 
rogatory;  and  if  confined,  by  habeas  corpus 
ad  testificandum. 


iVm.  A.  Porter^  in  reply. 

It  may  be  admitted  that  there  is  no  authority 
for  this  rule,  but  the  Court  is  asked  to  establish 
a  preceden  t  founded  upon  justice.  If  this  plaintiff 
be  entitled  to  recover  she  should  appear  in  Court 
to  testify.  If  she  remain  out  of  the  jurisdiction, 
a  subpoena  is  useless,  and  she  tnay  change  her 
residence  from  State  to  State  so  as  to  frustrate 
any  other  method  of  examination. 

May  7,  1 88 1.     Rule  discharged. 


C.  P.  No.  3.  April  2, 1881. 

Howard  Building  and  Loan  Association  v* 

Wisner,  defendant,  and  the  Phila.  & 

Reading  R.  R.  Co.,  garnishees. 
Attachment  execution — Claim  of  defendant  for 

exemption  under  the  Act  of  184^ —  When  it  may 

be  mcuie. 

Rule  to  show  cause  why  claim  for  exemption 
should  not  be  stricken  off. 

On  October  21,1 880,  plaintiff  caused  an  attach- 
ment  sur  judgment  to  issue  against  the  defendant 
and  the  Phila.  and  Reading  Eailroad  Company  as 
garnishees,  which  was  returned  on  the  first  Mon- 
day of  November,  1 880,  *  *  attached  as  commanded 
and  made  known  to  garnishees,  ni?ul  habet  as  to 
defendant."  On  March  5, 1881,  defendant  filed 
his  claim  for  the  benefit  of  the  Act  of  April  9, 
1849,  exempting  property  to  the  amount  of  I300 
from  execution,  etc.  On  March  26,  1881,  the 
present  rule  was  taken. 

J.  C.  Longstreth^  for  the  rule. 

The  claim  for  exemption  is  too  late. 

Morris  ei  al.  v.  Shafer,  8  Weekly  Notes,  480. 
Geo.  Junkin^  contra. 

C.  A.  V. 

April  9, 1 88 1.    Rule  discharged. 


C.  P.  No.  3.  April  2,  i88i. 

Bank  v.  Chaney. 

Bills  and  notes — Suit  against  indorser  of  a  check 
— Acceptance  of  notCy  not  yet  due  y  as  collateral ^ 
does  not  preclude  holder  of  a  cluck  from  re- 
covery. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit,  on  a  check  for  I850,  drawn  by  one 
Thiery  to  the  order  of  defendant,  and  by  him 
indorsed  to  plaintiff.  The  check  was  dishonored 
on  presentment,  the  drawer  not  being  in  funds. 

The  affidavit  of  defence  set  forth  that,  after 
learning  of  the  dishonor  of  the  check,  "defend- 
ant gave  to  the  plaintiff,  as  collateral  security  for 
the  payment  of  said  check,  a  promissory  note  for 
^940,  made  by  Adolph  Thiery,  and  indorsed  by 
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J.  P.  Wilkinson's  Sons,  C.  H.  Wolf,  and  defend- 
ant, which  said  note  is  not  yet  due.  That  the 
plaintiff  accepted  said  note  as  collateral  security, 
and  has  not  tendered  the  same  to  defendant  up 
to  the  present  time.  All  of  which  defendant 
expects  to  be  able  to  prove  on  the  trial  of  the 
cause." 

^.  C,  Daley  for  the  rule,  cited — 
Weakly  v.  Bell,  9  W.  273. 

Joseph  Hanson,  contra. 

The  Court.    Rule  absolute. 


C  P.  No.  3. 


Seidel  v.  Clark. 


April  2,  1881. 


Mortgage —  Collateral  security — Failure  of  holder 
of  mortgage  to  comply  with  agreement  made 
with  assignor — How  far  this  may  be  set  up  as 
defence  by  the  mortgagor  or  terre-tenant. 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence.  . 

Scire  facias  sur  mortgage,  by  Seidel,  assignee 
of  Corles,  against  Clark,  mortgagor,  and  Pullen, 
terre-tenant.  The  mortgage  contained  the  usual 
clause,  that  a  scire  facias  might  issue  on  default 
of  payment  of  interest  for  thirty  days.  Aver- 
ment of  such  default  was  filed  with  the  praecipe. 
The  terre-tenant  filed  an  affidavit  of  defence 
made  by  Corles,  which  averred,  inter  alia,  that 
**  Deponent  .  .  .  gave  his  note  to  plaintiff, 
dated  June,  1880,  at  six  months,  for  six  hundred 
dollars,  for  money  to  be  loaned  by  said  plaintiff 
to  deponent,  and  assigned  this  mortgage  to  plain- 
tiff as  a  collateral  security  for  said  note.  Depo- 
nent only  received  on  account  of  said  amount 
agreed  upon,  the  sum  of  about  four  hundred  and 
sixty  dollars,  and  liens  against  the  property 
amounting  to  about  one  hundred  and  thirty  dol- 
lars, now  held  back,  which  plaintiff  failed  to  set- 
tle and  discharge  as  agreed  upon  prior  to  the 
maturity  of  said  note.  Deponent,  therefore, 
submits  that  the  interest-money  on  said  mortgage 
cannot  be,  and  is  not,  in  default  of  payment,  as 
plaintiff  has  actually  in  her  hands  a  sufficient 
amount  to  the  credit  of  deponent  in  this  agree- 
ment to  meet  and  satisfy  the  interest  claimed ; 
and  the  whole  principal  debt  of  eight  hundred 
dollars  is  not  become  due  and  justly  payable  as 
set  forth  in  plaintiff's  statement.*' 
J.  P,  KlingeSf  for  the  rule. 
A  creditor,  holding  several  securities  for  the 
same  debt,  has  a  right  to  avail  himself  of  any 
one  of  them  until  his  whole  debt  is  paid. 
Taylor's  Appeal,  3  Weekly  Notes,  75. 
Security  transferred  as  an  indemnity  against  a 
particular  event  cannot  be  used  for  any  other 
purpose. 

Shroder  V.  Hatz*s  Executors,  11  Wr.  528. 
O.  P.  Cornmany  contra. 

The  Court.    Rule  absolute. 


C.  P.  No.  4.  May  14, 1881. 

Burke  v.  Allen. 
Practice — How  case  improperly  on  trial  list  is  to 
be  stricken  off. 

Rule  to  strike  case  from  the  trial  list. 

Tull,  for  the  rule. 

Counsel  opposed  to  the  rule  instructs  me  to 
say  that  he  has  not  had  forty-eight  hours'  notice 
of  the  rule.  This  was  impossible,  for  the  trial 
list  has  just  been  printed,  and  there  was  no  time 
to  wait.    The  case  is  improperly  on  the  list. 

The  Court.  We  will  not  dispose  of  such  ap- 
plications in  banc.  Make  your  objection  to  the 
sitting  Judge. 

Rule  withdrawn. 


C.  P.  No.  4.  May  21, 1881. 

Myer  v.  Vemer. 
Docket — Records — The  Court  will  not  order  the 

record  spread  upon  the  docket  for  the  purpose 

of  showing  a  title, 

Sur  rule  on  the  prothonotary  to  note  upon  the 
record  the  dates  and  records  of  certain  instru- 
ments of  writing,  and  also  the  date  and  record 
of  the  will  of  Isaac  Myer,  as  set  forth  in  plaintiff's 
narr. 

The  docket  entries  were  as  follows : — 

Sums.  Govt.  Ex.  Sept.  26,  '76.    Ret.  i  Mon.  Oct  187a 
Served  Edward  0*Donnell,  terre-tenant.     Nihil  habet 
as  to  Chittick  Vemer. 
Oct.  4,  '76,  Copy  of  Ground-rent  deed  filed. 
Eo  die,     Narr.  &  pl'a*s  claim  filed. 

Daly,  for  the  rule. 

There  is  nothing  on  the  record  to  show  title 
in  the  plaintiff. 

The  Court.  I  see  no  reason  why  we  should 
annotate  the  docket.  The  real  record  is  the  narr. 
and  the  papers  on  file,  the  docket  is  a  mere 
minute  book. 

Rule  discharged. 


C.  P.  No.  4.  May  21,  1881. 

In  re  Nathan's  Estate. 

Practice — Auditor's  reports — Exceptions — An 
auditor^  s  report  should  befiiedy  and  exceptions 
thereto  heard  by  the  Court  in  the  first  in- 
stance, 

Sur  motion  for  leave  to  file  an  auditor's  report. 
The  auditor  having  completed  his  report,  was 

notified  by  the  parties  of  their  intention  to  file 

exceptions  to  his  findings,  whereupon  he  asked 

leave  to  file  his  report. 
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W,  Herbert  Washingtony  for  the  motion. 

It  is  the  duty  of  the  auditor,  when  his  report  is 
complete,  to  file  it.  Exceptions  thereto  should 
be  heard  in  the  first  instance  by  the  Court,  and 
not  by  the  auditor. 

The  Court.    Motion  allowed. 


®rpljanj5'€ourt 


April  18, 1881. 
Whitaker's  BsUte. 
Decedents^  estates — Issue  of  devisavit  vel  non — 
//  is  not  incumbent  upon  the  proponents  of  the 
will  to  produce  the  subscribing  witnesses  for 
examination  before  the  examiner  if  they  have 
been  already  examined  by  the  register — Ex» 
ecutors  not  compelled  to  produce  witnesses  for 
Cross-examination — I^actice. 
Sur  rule  upon  executors  to  take  testimony  and 
close  the  same  within  sixty  days,  and  rule  upon 
contestants  to  close  testimony  within  the  same 
period. 

The  will  of  Mary  G.  Whitaker  was,  on  July 
15,  1879,  ^^y  admitted  to  probate  by  the  Regis- 
ter after  the  testimony  of  two  out  of  the  three 
subscribing  witnesses  thereto  had  been  taken. 
John  G.  Lyle,  as  heir  and  next  of  kin  of  de- 
cedent, afterwards  appealed  from  the  decision 
of  the  Register  admitting  the  will  to  probate, 
on  the  ground  that  testatrix  was  non  compos 
mentis  and  under  undue  influence  at  the  time  of 
the  execution  thereof.  (See  ante^  page  106,  etc.) 
An  examiner  was  appointed  by  the  Court  to 
t^e  testimony  on  the  question  whether  a  feigned 
issue  should  be  granted  or  not.  Both  sides  de- 
clined to  take  any  testimony,  the  executors 
claiming  that  the  contestants  must  show  by  com- 
petent witnesses  that  there  were  disputable  and 
difficult  matters  in  controversy,  before  the  Court 
could  sustain  the  appeal  or  grant  a  feigned  issue ; 
the  appellant  contending  that  the  executors  were 
bound  in  the  first  instance  to  call  the  subscribing 
witnesses  to  the  will,  and  re-prove  the  whole  in- 
strument, and  that  if  they  failed  to  do  this,  then 
the  Court  was  obliged,  without  hearing  any  tes- 
timony, to  grant  a  feigned  issue  and  send  it  to 
the  Common  Pleas  for  trial.  In  order  to  have 
the  question  decided  by  the  Court  each  party 
took  a  rule  upon  the  other  to  close  their  testi- 
mony before  the  examiner  in  sixty  days. 


George  L,  Crawford  {Abram  H.Jones  and 
Benjamin  Harris  Brewster  with  him),  for  the 
contestant. 

The  alleged  will  was  admitted  to  probate,  and 
letters  testamentary  granted  thereon  without 
notice  to  or  the  knowledge  of  the  appellant,  and 
upon  only  the  formal  proof  of  two  of  the  three 
subscribing  witnesses  to  the  alleged  will  without 
cross-examination,  and  without  producing  the 
other  subscribing  witness.  It  is  our  right  to  have 
all  the  witnesses  produced  before  the  examiner 
and  fully  examined. 

George  Biddle  (with  him  George  W.  Thorn 
and  George  W,  Biddie),  for  the  proponents. 

The  register  is  a  judge,  and  the  admission  of 
a  will  to  probate  is  a  judicial  decision. 

Holliday  v.  Ward,  7  Harris,  485. 
The  register  can  only  appoint  a  register's 
court  for  the  decision  of  any  disputable  or  diffi- 
cult matter  "at  the  request  of  any  person  inte- 
rested.*' 

Andrade's  Will,  7  Phila.  251. 
When  any  disputable  matter  arises,  it  must 
appear  on  the  face  of  the  testimony  taken  in  the 
case  upon  which  the  Court  is  asked  to  decide  the 
disputed  fact;  otherwise  it  is  impossible  for  a 
Court  having  jurisdiction  of  the  cause  by  appeal^ 
to  **  affirm,  reverse,  alter,  or  modify  the  decree 
of  the  register's  court,  and  the  proceeding  before 
the  register's  court  is  coram  nonjudice,  and  irre- 
gular." 

Cozzen's  Will,  11  Smith,  196. 
The  dispute  upon  a  matter  of  fact,  when  it 
arises  in  a  register's  court,  must  be  shown  by  com- 
petent evidence  to  be  an  actual  dispute.  It  is 
not  sufficient  simply  to  allege  that  a  disputed 
state  of  facts  exists. 

Knight's  Appeal,  7  Harris,  493. 

Wickeisham's  Appeal,  35  Smith,  334. 

South's  Estate,  2  Weekly  Notes,  212. 

Naylor*s  Estate,  32  Leg.  Int.  91. 

April  30, 1881 .  The  Court.  It  Is  clear  that 
we  must  discharge  the  rule  upon  the  executors 
to  close  testimony.  Until  a  prima  facie  case 
against  the  will  has  been  made  out  by  the  con- 
testant, they  may  rest  upon  the  proof  before  the 
register,  whose  decree  admitting  the  will  to  pro- 
bate stands  until  duly  reversed.  The  contestant 
must  proceed  in  the  first  instance,  and  we  will 
therefore  make  absolute  the  rule  upon  him  to 
close  in  sixty  days,  with  leave,  upon  proper 
cause  shown,  to  apply  for  an  extension  of  time. 

Nor  can  the  executors  be  compelled  to  pro- 
duce the  attesting  witnesses  for  cross-examina- 
tion. After  witnesses  have  been  permitted  to 
depart,  the  party  calling  them  in  chief  cannot  be 
required  to  bring  them  back  again  (Daniell's  Ch. 
Pract.  922). 

Whether  the  contestant  may  not  compel  them 
to  attend  for  cross-examination  without  losing 
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the  right  to  impeach  their  general  character  for 
veracity  is  a  question  not  now  before  us.  At- 
testing witnesses  are  regarded  rather  as  the  wit- 
nesses of  the  Court  than  of  the  party.  (Bow- 
man V.  Bowman,  2  M.  &  Rob.  501 ;  Bootle  v, 
Blundell,  19  Vesey,  494,  500).  And  it  would 
seem  proper  that  their  attendance  should  be  en- 
forced without  prejudice  to  any  right  which  the 
contestant,  to  whom  their  cross-examination  may 
be  a  matter  of  vital  importance,  might  otherwise 
have. 

The  method  of  compelling  attendance  for 
cross-examination  is  pointed  out  in  DanieU's  Ch. 
Prac.  (edition  of  1865),  922 ;  see  also  lb.  891 ; 
Hook's  Estate  (9  Weekly  Notes,  320)  ;  Camp- 
bell r-  Scougal  (19  Ves.  552).  Without,  how- 
ever, now  deciding  these  questions,  we  may  say, 
that  the  refusal  of  the  attesting  witnesses  to 
attend  upon  request  for  cross-examination,  would 
so  obviously  tend  to  discredit  their  testimony, 
that  in  a  case  at  all  doubtful,  this  circumstance 
alone  would  probably  determine  the  Court  in 
granting  an  issue,  and  thus  compel  the  pro- 
ponent to  establish  the  will  de  novo  before  a  tri- 
bunal where  the  proof  without  cross-examina- 
tion would  be  impossible.  See  Gresley's  Eq. 
Ev.  *i88. 

Rule  upon  executors  discharged. 

Rule  upon  contestant  made  absolute  with  leave, 
etc. 

Opinion  by  Penrose,  J. 

Dissenting  opinion  by  Hanna,  P.  J. 

*With  the  disposition  made  of  the  rules  taken 
by  the  parties  to  this  contest  I  concur,  and  also 
in  the  main  with  the  views  expressed  by  the 
Court,  but  I  cannot  coincide  with  the  suggestion, 
that  the  subscribing  witnesses  may  be  requested 
to  attend  before  the  examiner  for  examination  by 
the  contestant  in  the  first  instance,  and  that  their 
neglect  or  refusal  would  either  tend  to  discredit 
their  testimony  before  the  register,  or  furnish  suf 
iicient  reason  to  grant  an  issue  to  determine  the 
validity  of  the  will.  If  the  contestant  desires  to 
call  the  subscribing  witnesses  in  his  behalf  he 
must  subpoena  them  as  other  witnesses,  if  they 
will  not  voluntarily  attend.  If  he  cannot  safely 
make  them  his  own  witnesses,  then  he  should 
wait  and  examine  them  when  called  by  the  pro- 
ponents of  the  will.  If  they  are  not  examined 
in  support  of  the  will,  the  contestant  has  simply 
met  with  one  of  the  frequent  disappointments  to 
which  a  litigant  is  subjected.  His  opponent  has 
not  called  the  witnesses  it  was  expected  he  relied 
upon.  And  the  contestant  is  consequently  ob- 
liged to  rely  upon  the  other  testimony  submitted 
by  him  in  support  of  his  demand  for  an  issue. 


Should  the  issue  be  refused,  it  is  his  misfortune 
perhaps,  but  if  granted,  it  will  rarely  happen  that 
the  proponents  fail  to  produce  the  subiscribing 
witnesses,  when  he  will  have  every  opportunity, 
not  only  to  cross-examine,  but  to  discredit  their 
testimony.  The  proposed  practice  is  contrary  to 
the  experience  of  the  past,  and  unsupported  by 
precedent  or  authority. 


Hook's  Estate. 


May  5,  1881. 


Act  of  May  6,  1844,  §  2 — Construction  of--^ 

Legacy — Death  of  legatee  before  execution  of 

will^Freservation  of  such  legacy  from  lapse 

by  statute — To  whom  it  is  payable. 

Sur  audit  of  the  final  account  of  the  executors 
of  the  estate  of  Henry  W.  Hook,  deceased. 

The  facts,  amicably  admitted  upon  the  audit, 
were  as  follows :  The  decedent  died  in  Phila- 
delphia, without  issue,  in  1879,  leaving  a  will, 
executed  about  a  month  before  his  death,  where- 
by he  bequeathed  a  certain  legacy  to  Cuniberland 
C.  Hook,  the  son  of  his  deceased  brother.  Cum- 
berland C.  Hook  had  died  in  Maryland  in  1875, 
leaving  to  survive  him  a  widow  and  four  minor 
children.  The  question  was  as  to  whom  the 
legacy  was  payable. 

Wm.  Herbert  Washington  (with  whom  was 
Wm.  IV,  Wiltbank),  for  the  guardian  of  the 
minor  children  of  (Cumberland  C.  Hook,  de- 
ceased. 

The  legacy  is  not  due  to  the  representative  of 
Cumberland  C.  Hook's  estate,  for  at  the  time  of 
his  death  he  had  no  possible  interest  in  it.  But 
the  legacy  to  him,  being  a  nephew,  was  preserved 
to  his  issue  by  the  Act  of  May  6, 1844,  §  2  (Purd. 
Dig.  1476) ;  and  the  fact  of  his  having  died  be- 
fore the  execution  of  the  will  does  not  impair  the 
preserving  power  of  the  Act 
Minter's  Appeal,  4  Wr.  ill. 

The  legacy,  therefore,  is  payable  to  the  guar- 
dian of  the  children,  and  not  to  the  representa- 
tives of  their  father's  estate. 

Daniel  M.  Fox  (Henry  K,  Fox  with  him)^ 
for  the  executors,  submitted  the  matter  to  the 
judgment  of  the  Court. 

The  Court.  Under  these  facts,  and  the  Act 
of  6th  of  May,  1844,  as  construed  by  Minter's 
Appeal,  the  legacy  will  be  awarded  to  the  guar- 
dian of  the  minor  children  of  Cumberland  C 
Hook,  deceased,  and  payment  made  to  her  upon 
her  compliance  with  the  law  relating  to  foreign 
guardians. 

Opinion  by  Hanna,  P.  J. 
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M*y,  '81,  190.  May  5,  1881. 

Heidelbaugh  v.  Thomas. 

Act  of  March  14^  i8j6  (P.  Z.  7),  authoriting 
the  Court  to  order  judgments  which  have  been 
paid  to  be  marked  satisfied  of  record —  Who 
may  apply  for  such  satisfaction-^Judgment 
creditors  of  the  defendant  whose  liens  are  sub- 
sequent to  that  of  the  judgment  alleged  to  be 
paidf  cannot  apply  to  have  it  marked  satisfied. 

The  Act  of  March  14,  1876,  sect,  r  (P.  L.  7),proTides 
that  upon  application  of  **  the  defendant  or  defendants 
m  a  judgmenty  or  his»  her,  or  their  legal  representatives, 
or  other  person  or  persons  concerned  in  interest  therein*' 
setting  forth  that  the  same  has  been  fully  paid  with  costs, 
the  Court  may,  if  it  appears  to  their  satisfaction  that  such 
is  the  case,  direct  the  prothonotary  to  mark  such  judgment 
satisfied  of  record : 

Heldy  that  subsequent  judgment  creditors  of  the  defend- 
ant are  not  **  persons  concerned  in  interest  therein** 
within  the  meaning  of  the  Acr,  and  have  no  standing  to 
make  such  application. 

Per  Stbrrett,  J.  "  It  may  be  fairly  inferred  that  the 
persons  described  as  concerned  in  interest  therein  are 
those  only  whose  relation  to  the  judgment  is  similar  to 
that  of  the  defendant,  a  relation  of  liability  either  in  per- 
son or  estate." 

SewikU^  that  a  terre-tenant  of  land  bound  by  the  judg- 
ment, or  sureties  of  defendant  who  had  entered  bail  for 
ttay  of  execution  under  the  judgment,  would  be  within  the 
porview  of  the  Act. 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

Milton  Heidelbaugh  held  to  his  use  a  judg 
ment  in  the  Common  Pleas  of  Lancaster  County 
against  Arthur  Thomas,  which  was  revived  by 
amicable  sci.  fa.  to  January  Term,  1877,  No. 
174.  On  August  23,  1879,  George  M.  Stein- 
man  &  Co.,  judgment  creditors  of  Arthur 
Thomas,  whose  judgments  were  subsequent  to 
that  of  Heidelbaugh,  presented  to  the  Court  an 
affidavit  and  petition,  setting  forth  that  the  above 
judgment  of  Heidelbaugh  had  been  fully  paid, 
with  interest  and  costs,  and  obtained  a  rule  to 
show  cause  why  the  same  should  not  be  marked 
satisfied  of  record  by  the  prothonotary  under 
the  provisions  of  the  Act  of  March  14,  1876, 
§  I  (P.  L.  7).    This  Act  is  as  follows : — 

"  That  in  all  cases  where  a  judgment  has  been  or  may 
hereafter  be  entered  in  any  court  of  record  Iq  this  Com- 


monwealth, whether  originally  or  by  transfer  from  any 
other  Court,  the  Court  having  jurisdiction  shall,  upon  ap- 
plication by  the  defendant  or  defendants  in  the  said  judg- 
ment, or  of  his,  her,  or  their  legal  representatives,  or 
other  person  or  persons  concerned  in  interest  therein ,  set- 
ting forth  under  oath  that  the  same,  with  all  legal  costs 
accrued  thereon  has  been  fully  paid,  grant  a  rule  on  the 
plaintiff  or  plaintiffs  to  show  cause  why  the  said  judgment 
should  not  be  marked  satisfied  of  record  at  his,  her,  or 
their  costs ;  and  upon  the  hearing  of  such  rule,  should  it 
appear  to  the  satisfaction  of  the  Court  that  said  judgment 
has  been  fully  paid,  as  set  forth  in  the  application  of  the 
defendants,  the  said  Court  shall  then  direct  the  prothono* 
tary  to  mark  such  judgment  satisfied  of  record,  and  shall 
also  enter  a  decree  requiring  the  plaintiff  or  plainti&  to 
pay  all  costs  incurred  ii^  the  premises." 

The  defendant,  Thomas,  had  previously  ob- 
tained a  similar  rule,  under  which  depositions 
had  been  taken,  but  before  hearing  he  withdrew 
his  petition,  and  at  his  request  filed  in  writing, 
the  Court  discharged  the  said  rule.  By  agree- 
ment of  counsel  filed,  the  depositions  taken  under 
the  Thomas  rule  were  considered  as  if  taken 
under  the  Steinman  rule,  and  the  case  was  sub- 
mitted to  the  Court  upon  the  record  and  deposi- 
tions without  argument.  On  April  3,  1880,  the 
Court  ^Livingston,  P.  J.)  filed  an  opinion  and 
entered  the  following  decree:  **It,  therefore, 
appearing  to  the  satisfaction  of  the  Court,  that 
said  judgment  has  been  fully  paid,  as  set  forth 
in  the  petition  or  application  presented  to  the 
Court,  the  Court  doth  now,  April  3,  1880, 
order  and  direct  the  prothonotary  to  mark  said 
judgment  satisfied  of  record ;  and  doth  further 
order,  direct,  and  decree,  that  Milton  Heidel- 
baugh, the  plaintiff,  shall  pay  all  costs  incurred 
in  and  by  these  proceedings  on  this  application 
to  have  satisfaction  entered  of  record." 

Heidelbaugh  thereupon  took  this  writ,  assign- 
ing for  error  the  granting  of  the  rule  to  show 
cause  at,  the  instance  of  Steinman  &  Co.,  and 
the  said  decree  making  the  rule  absolute. 

Philip  D.  Baker,  for  the  plaintiff  in  error. 

Subsequent  judgment  creditors  are  not  "per- 
sons concerned  in  interest*'  within  the  purview 
of  the  Act  of  March  14,  1876.  So  long  as  a 
judgment  stands  against  a  defendant  of  record, 
his  subsequent  judgment  creditors  cannot  attack 
it  in  this  summary  and  collateral  proceeding. 

There  is  no  evidence  of  collusion  or  conspi- 
racy between  Thomas  and  Heidelbaugh  to  de- 
fraud Steinman  &  Co.  When  the  fund  comes 
in  for  distribution  then  these  subsequent  judg- 
ment creditors  will  have  their  status,  and  an 
opportunity  to  show,  if  they  can,  that  our  prior 
judgment  has  been  paid. 

Appeal  of.  Second  Nat.  Bank  of  Titusville,  4  Nor. 

Thvmpson's  Appeal,  7  Sm.  178. 

Dougherty's  Estate,  9  W.  &  S.  196. 
H,  M.  North  (with  whom  was -^«//rrt«^y.  Stein- 
man\  for  Steinman  &  Co. 
The  depositions  showed  to  the  satbfaction  ot 
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the  Court  that  Heidelbangh's  judgment  had  been 
actually  paid  in  full.  If  that  judgment  stands 
and  takes  the  fund  produced  by  a  sale  of  Thomas's 
real  estate  we  will  get  nothiitg.  Are  we  not 
therefore  '*  concemwi  in  interest  therein  ?"  If 
not,  what  persons  are  referred  to  in  the  Act 
under  that  designation? 

If  the  prior  judgment  has  been  in  fact  paid,  it 
should  not  be  kept  alive,  by  the  consent  of  the 
defendant,  to  defeat  the  collection  of  an  ac- 
knowledged debt  next  in  priority  of  lien.  Even 
before  the  Act  of  1876,  the  creditors  might,  if  the 
defendant  refused  to  act,  use  his  name  to  apply 
to  have  a  judgment  opened,  and  an  issue 
granted,  where  they  allege  it  is  kept  unsatisfied 
of  record  to  defraud  them. 

Lewis  V,  Rogers,  4  Harris,  21. 
Clark  V,  Douglass,  12  Sm.  408. 
Claason's  Appeal,  10  Harris,  365. 
Knabb's  Appeal,  10  Bair,  186. 

May  23,  1 881.  The  Court.  The  proceed- 
ings which  resulted  in  the  order  of  Court,  direct- 
ing the  judgment  of  plaintiff  in  error  against 
Arthur  Thomas  to  be  marked  "  satisfied  of  rec- 
ord," were  based  on  the  petition  of  George  M. 
Steinman  &  Co.,  subsequent  judgment  cred- 
itors of  said  Thomas,  presented  under  the  Act 
of  March  14,  1876;  and  the  only  question  is, 
whether,  under  the  provisions  of  the  Act,  the 
petitioners  had  a  right  to  commence  and  prose- 
cute such  proceedings. 

That  Act  provides  that  any  court  of  record, 
having  jurisdiction  of  a  judgment  entered  therein 
originally  or  by  transfer  from  any  other  Court, 
'<  shall,  u{>on  application  by  the  defendant  or 
defendants  in  the  said  judgment,  or  his  or  their 
representatives,  or  other  person  or  persons  con- 
cerned in  interest  therein,"  setting  forth  that  the 
same  has  been  fully  paid,  grant  a  rule  to  show 
cause  why  the  judgment  should  not  be  marked 
satisfied  of  record ;  and,  if  it  shall  appear  to  the 
satisfaction  of  the  Court  that  the  judgment  has 
been  fully  paid,  '*  as  set  forth  in  the  application 
of  the  defendant  or  defendants,  the  Court  shall 
then  direct  the  prothonotary  to  mark  such  judg- 
ment satisfied  of  record,"  etc.  (P.  L.  7.)  If 
within  the  true  intent  and  meaning  of  the  Act, 
the  petitioners  are  **  persons  concerned  in  inte- 
rest" in  the  judgment,  the  application  was  rightly 
entertained  by  the  Court ;  and  inasmuch  as  the 
evidence  was  sufficient  to  justify  the  order  of  sat- 
isfaction, it  would  follow  that  the  same  was  prop- 
erly made. 

But  we  are  of  opinion  that  the  clto  of  persons 
described  as  "concerned  in  interest"  in  the 
judgment,  does  not  include  subsequent  judgment 
creditors  of  the  defendant,  and  therefore  the 
petitioners  had  no  standing  in  Court. 


The  summary  power,  conferred  by  the  Act,  is 
in  derogation  of  the  common  law,  and  virtually 
a  denial  of  the  right  of  trial  of  jury.  It  should, 
therefore,  be  strictly  construed,  as  was  held  in 
Gifford's  Appeal  (9  Weekly  Notes,  246). 
Perhaps,  in  an  enlarged  sense  of  the  phrase,  it 
may  be  said  that  a  subsequent  judgment  cred- 
itor is  "concerned  in  interest"  in  prior  judg- 
ments against  his  debtor,  in  that  the  value  of 
his  security  may  be  more  or  less  affected  by 
such  antecedent  liens,  but  his  interest  is  not  of 
the  direct  nature  that  is  contemplated  by  the 
Act.  It  differs  from  that  of  the  defendant  in  the 
judgment  or  his  legal  representatives,  who  are 
expressly  named  in  the  Act.  The  interest  of  a 
terre-tenant  of  land  bound  by  the  judgment,  or 
of  bail  for  stay  of  execution,  is  also  different  from 
that  of  a  subsequent  judgment  creditor.  The 
latter  is  not  responsible,  either  in  person  or 
estate,  for  the  payment  of  the  judgment,  but  the 
others  are ;  and,  in  that  respect,  their  position 
is  akin  to  that  of  the  defendant.  It  may  be  fairly 
inferred  that  the  persons  described  as « •  concerned 
in  interest  therein,"  are  those  only  whose  rela- 
tion to  the  judgment  is  similar  to  that  of  the  de- 
fendant— a  relation  of  liability  either  in  person 
or  estate.  By  limiting  the  operation  of  the  Act 
to  the  defendant,  his  legal  representatives,  and 
others  who  are  personally  responsible  for  the 
judgment,  or  whose  property  is  exposed  to  ex- 
ecution in  satisfaction  thereof,  full  force  and 
effect  is  given  to  the  language  of  the  statute,  and 
the  legislative  intent  will  be  carried  out.  If  the 
Legislature  had  intended  to  include  creditors 
they  would  have  said  so  in  express  terms. 

The  phrase  "persons  concerned  in  interest 
therein,"  appears  to  have  been  borrowed  from 
the  14th  section  of  the  original  Act  relating  to 
the  satisfaction  of  judgments,  passed  in  1791. 
(Purdon,  824,  pi.  26.)  It  has  never  been 
claimed  that  sut^equent  judgment  creditors  are 
within  the  provisions  of  that  Act.  Nor  is  there 
any  reason  why  they  should  be  considered  as  in- 
cluded in  the  Act  of  1876.  Ample  provision 
for  their  protection  exists  in  proceedings  for  dis- 
tribution. All  questions  touching  the  payment 
of  prior  judgments  may  be  there  raised  and 
determined. 

The  order  and  decree  of  the  Court  of  Common 
Pleas  is  reversed,  and  the  petition  of  George  M. 
Steinman  &  Co.  is  dismissed,  with  costs. 

Opinion  by  Sterrett,  J. 
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Jan.  '81,  73.  April  I,  1881. 

Wirebach's  Executor  v.  Bank  of  Easton. 

Bills  and  notes — Lunatic — Accommodation  in- 
dorsement by  —  When  lunatic  not  liable  — 
Knowledge  of  the  lunacy  on  the  part  of  a  bona 
fide  holder — Jury — Challenges  propter  af- 
fectum— Challenges  to  the  favor — Triors — 
Errors  and  appeals. 

A  lunatic  who  is  an  accommodation  indorser  without 
consideration  upon  a  promissory  note,  and  who  has  de- 
rired  no  advantage  from  his  indorsement,  either  to  him- 
self or  his  estate,  is  not  liable  to  a  bona  fide  holder, 
although  the  latter  had  no  knowledge  of  the  lunacy. 

The  fact  that  a  person  drawn  as  a  jmror  is  the  second 
cousin  of  the  husband  of  a  daughter  and  legatee  of  defend- 
ant's decedent  constitutes  good  ground  for  principal  chal- 
lenge by  the  plaintiff.  But  if  the  plaintiff  challenge  said 
JQior  to  the  favor,  and  the  question  be  by  agreement  of 
the  parties  submitted  to  the  Court  in  place  of  triors,  its 
decision  rests  upon  the  conscience  and  discretion  of  the 
Court,  and  is  not  reviewable. 

Error  to  the  Common  Pleas  of  Northampton 
County. 

Assumpsit,  by  the  First  National  Bank  of  Eas- 
ton against  Uranus  Wirebach,  executor  of  Jacob 
C.  Wirebach,  upon  a  promissory  note  drawn  by 
Richard  Christman  to  the  order  of  Jacob  C. 
Wirebach,  and  indorsed  by  the  latter.  Plea, 
Non  assumpsit. 

When  the  cause  was  called  for  trial,  before 
Meyers,  P.  J.,  Daniel  E.  Richards  being  drawn 
as  at  juror  was  challenged  for  favor  by  the  plain- 
tiff. Richards,  being  sworn  on  his  voir  dire,  testi- 
fied that  he  was  the  second  cousin  of  the  husband 
of  a  daughter  and  legatee  of  Jacob  C.  Wirebach. 
The  Court  sustained  the  challenge.  Exception 
by  defendant 

Upon  the  trial  the  following  facts  appeared : 
In  January,  1876,  Jacob  C.  Wirebach  indorsed 
a  note  of  I4000  jointly  with  Joseph  Richards  and 
Charles  Christman  for  the  accommodation  of  W. 
U.  Stocker  &  Co.,  a  firm  doing  business  in  South 
Easton,  which  note  was  discounted  by  the  First 
National  Bank  of  Easton.  Besides  this  note  of 
$4000,  the  bank  held  at  the  time  ten  other  notes 
of  W.  U.  Stocker  &  Co.,  upon  which  Wirebach 
was  not  an  indorser,  but  upon  which  Richards  and 
Christman  were  indorsers,  and  these  notes  were 
carried  along  from  time  to  time,  in  different 
amounts,  and  maturing  at  different  dates.  In 
the  beginning  of  December,  1876,  after  one  of 
the  notes  fell  due  and  went  to  protest,  Charles 
Christman  had  an  interview  with  Forman,  the 
president  of  the  bank.  It  was  then  arranged 
that  the  said  notes,  eleven  in  number,  should  be 
replaced  by  one  note,  and  that  Christman  should 
procure  Jacob  C.  Wirebach  to  become  indorser 
on  the  said  note,  and  that  Joseph  Richards  and 


Charles  Christman  should  be  the  drawers.  W, 
U.  Stocker  &  Co.  were  not  to  be  parties  to  the 
new  note. 

In  piursuance  of  this  agreement,  Christman,  on 
December  7,  1876,  met  Wirebach  by  appoint- 
ment, and  went  with  him  to  the  bank,  where,  in 
the  presence  of  Forman,  who  had  prepared  a 
calculation  of  the  total  amount  of  the  eleven 
notes,  the  note  in  suit  was  duly  executed  for 
110,075. 

The  defendant  set  up  that  both  before  and  at 
the  time  of  the  execution  of  the  original  note  and 
the  renewal,  Wirebach,  by  reason  of  several 
attacks  of  paralysis,  was  unsound  in  mind,  and 
incapable  of  contracting,  and  that  the  bargain 
was  unconscionable,  and  had  been  obtained  by 
imdue  influence  and  fraud.  The  testimony  as 
to  the  insanity  of  Wirebach  was  conflicting,  but 
there  was  no  direct  testimony  on  the  part  of  the 
defendant  that  the  officers  of  the  bank  knew  of 
Wirebach's  condition  except  in  so  far  as  they 
might  have  inferred  it  from  his  actions  while  the 
transaction  was  being  carried  on. 

The  defendant  presented,  inter  alia,  the  foU 
lowing  points :  "If  the  jury  believe  that  at  the 
time  of  the  execution  of  the  indorsement  in  suit 
Jacob  C.  Wirebach  was  a  man  of  unsound  mind, 
and  by  reason  of  mental  unsoundness  was  unflt 
to  transact  business  or  make  a  contract,  the  ver- 
dict must  be  for  the  defendant."    Refused, 

"  If  the  jury  believe  that  at  the  time  of  the 
execution  of  the  indorsement  in  suit  Jacob  C. 
Wirebach  was  a  man  of  unsound  mind,  and  by 
reason  of  mental  unsoundness  was  unflt  to  trans- 
act business  or  make  a  contract,  and  such  men- 
tal unsoundness  was  not  only  easily  detected,  but 
was  plainly  apparent  from  his  appearance  and 
conversation,  and  that  the  president  of  the  bank 
saw  the  decedent  at  and  immediately  before  the 
time  of  the  execution  of  the  indorsement,  and 
could,  by  the  exercise  of  due  diligence,  have 
ascertained  his  mental  condition,  the  verdict 
must  be  for  the  defendant." 

Answer,  **  If  the  jury  find,  from  all  the  evidence 
in  the  case,  that  the  mental  unsoundness  of  Wire- 
bach, referred  to  in  the  point,  was  plainly  appa- 
rent from  his  appearance  and  conversation,  to 
all  persons  with  whom  he  came  in  contact,  and 
by  them  easily  detected,  then,  subject  to  this 
qualification,  the  point  is  affirmed.  If,  however, 
the  jury  find  that  Wirebach's  mental  unsound- 
ness was  not  plainly  apparent  from  his  appear- 
ance and  conversation,  or  was  not  apparent  at 
all  to  every  person  with  whom  he  came  in  con- 
tact, then  the  president  of  the  bank  was  under 
no  obligation  at  the  time  of  the  indorsement  of 
the  note  by  Wirebach  to  exercise  any  diligence 
for  the  purpose  of  ascertaining  his  mental  con- 
dition at  that  time,  unless  the  jury  find  that 
Wirebach's  mental  unsoundness  was  in  fact  from 
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his  appearance  and  conversation  plainly  apparent 
to  the  president  of  the  bank." 

The  Court  charged  the  jury,  inter  aiia,  as  fol- 
lows :  "To  entitle  the  defendant  to  a  verdict  in 
this  case  he  must  establish  by  satisfactory  evi- 
dence that  Wirebach  was  of  unsound  mind  on 
the  7th  of  December,  1876,  and  that  the  bank 
had  notice  or  knowledge  of  such  unsoundness  of 
mind.  .  .  .  We  therefore  charge  you,  as 
the  law  of  this  case,  that  it  is  not  sufficient  for 
the  defendant  to  relieve  himself  from  the  respon- 
sibility of  paying  the  note  by  merely  proving  that 
at  the  time  when  the  note  was  indorsed  by  Wire- 
bach  he  was  of  unsound  mind,  but  he  must  fur- 
ther prove  that  the  bank  had  notice  or  knowledge 
of  such  unsoundness." 

The  Court  further  charged  that  there  was  no 
evidence  of  undue  influence  or  fraud  having  been 
exercised  upon  the  defendant.  Verdict  and  judg- 
ment for  the  plaintiff. 

The  defendant  took  this  writ,  assigning  for 
error,  inter  alia,  the  sustaining  the  challenge  to 
the  juror,  the  answers  to  the  several  points  of 
defendant  cited,  and  those  portions  of  the 
charge  of  the  Court  above  quoted. 

Edward/.  Fox  (  W.  S.  Kirkpatrick  with  him), 
for  the  plaintiff  in  error. 

The  Court  should  have  affirmed  the  first  point. 
The  old  proposition  that  **  a  man  cannot  be  per- 
mitted to  stultify  himself*  by  pleading  his  in- 
sanity, has  long  since  been  exploded. 

Mitchell  V,  Kingman,  5  Pick.  431. 

Taylor  v,  Dudley,  5  Dana,  310. 

Thornton  v.  Appleton,  29  Maine,  298. 

Webster  v.  Woodford,  3  Day,  100. 

Grant  v,  Thompson,  4  Conn.  204. 

Morris  v.  Clay,  8  Jones,  216. 

Lazell  V,  Pinnick  &  Matson,  I  Tyler,  247. 

Seaverv.  Phelps,  1 1  Pick.  304. 

Bank  v,  Moore,  28  Sm.  407. 
The  facts  here  are  totally  different  from  those 
cases  where  the  lunatic  has  been  held  liable,  for 
the  basis  of  those  decisions  has  invariably  been 
that  either  the  lunatic  or  his  estate  has  derived 
benefit  and  full  consideration  from  the  transac- 
tion .  Here  Wi  rebach  was  purel  y  an  accommoda- 
tion indorser  without  any  consideration  whatever, 
and  this  is  an  adequate  defence  to  a  note  drawn 
by  one  whose  mind  is  gone. 

Moore  v.  Hershey,  7  Weekly  Notes,  478, 

Snyder  v.  Laubach,  7  Weekly  Notes,  466. 
The  challenge  of  the  juror  was  practically  for 
principal  cause.  The  triors  being  withdrawn,  the 
question  was  left  to  the  Court  to  decide,  and  the 
bare  fact  of  such  remote  relationship  by  marriage 
only,  was  not  sufficient  to  sustain  the  challenge 
for  fevor. 

W.  W,  Schuyler  (  William  Afutchler  with  him), 
for  the  defendant  in  error. 

The  true  rule  governing  cases  similar  to  this  has 
but  recently  been  laid  down  in  Moore  v,  Hershey, 
supra,  viz..  That  whilst  a  bona  fide  purchaser  is 


affected  by  the  status  of  the  maker  of  a  note,  he 
may  recover  against  a  lunatic,  provided  he  had 
no  knowledge  of  the  lunacy,  and  the  note  was 
obtained  without  fraud,  and  upon  a  proper  con- 
sideration. This  is  by  no  means  a  new  rule,  but 
has  the  support  of  many  authorities. 

La  Rue  v.  Gilkyson,  4  Barr,  375. 

Beah  r.  See,  10  Barr,  56. 

Bank  v.  Moore,  28  Sm.  407. 

Snyder  v,  Laubach,  supra. 

Molton  V,  Camroux,  2  Exch.  487. 

Elliot  V.  Ince,  7  DcG.  M.  &  G.  487. 

Wflder  V.  Weakley,  34  Ind.  181. 

Benjamin  on  Sales,  {  29, 1  Am.  Ed. 
The  juror  was  properly  challenged  for  favor. 

Rank  v,  Shewey,  4  W.  218. 

Harrisburg  Bank  r.  Forster,  8  W.  304. 

May  2, 1 88 1.  The  Court.  Where  a  person 
fairly  and  in  good  faith,  sells  property  or  loans 
money  to  a  lunatic  who  appears  to  be  sane  and 
is  not  known  by  the  vendor  or  lender  to  be  in- 
sane, and  who  has  not  been  found  to  be  a  lunatic 
by  judicial  proceedings,  and  the  lunatic  receives 
and  uses  the  same,  whereby  the  contract  becomes 
so  far  executed  that  the  parties  cannot  be  placed 
in  statu  quo,  such  a  contract  cannot  afterwards 
be  set  aside,  or  payment  refused  by  the  lunatic 
or  his  representatives  (La  Rue  v,  Gilkyson,  4 
Barr,  375  ;  Beals  v.  Sec,  10  Barr,  56 ;  Lancaster 
County  Bank  v.  Moore,  28  P.  F.  S.  407 ;  Wilder 
V,  Weakley,  34  Ind.  181 ;  Elliott  v.  Ince,  7  DeG. 
M.  &  G.  475,  4^7)'  ^^  Elliott  v,  Ince  it  is  re- 
marked that  "the  result  of  the  authorities  seems 
to  be  that  dealings  of  sale  and  purchase  by  a  per- 
son apparently  sane,  though  subsequently  found 
to  be  insane,  will  not  be  set  aside  against  those 
who  have  dealt  with  him  on  the  faith  of  his  being 
a  person  of  competent  understanding."  Chief 
Justice  Gibson  based  the  lunatic's  liability  in 
such  cases  on  the  principle  that  where  a  loss 
must  be  borne  by  one  of  two  innocent  persons, 
it  shall  be  borne  by  him  who  occasioned  it ;  he 
is  liable  to  bear  the  consequences  of  his  infirmity, 
as  he  is  liable  to  bear  his  misfortunes. 

There  can  be  no  binding  executory  agreement 
where  one  of  the  parties  is  bereft  of  reason :  a 
capacity  to  contract  is  absolutely  necessary.  An 
ipsane  person  is  incapable  of  committing  a  crime 
or  making  a  contract,  yet  it  is  common  to  speak 
of  his  torts  and  his  contracts,  and  on  many  of 
them  he  is  liable  in  a  civil  action.  One  who 
knowingly  sells  goods  to  an  insane  person,  ne- 
cessary for  his  use,  may  recover  their  value,  on 
the  same  principle  that  an  infant  is  liable  for 
necessaries  he  purchases.  His  liability  for  neces- 
saries and  suitable  articles,  is  deemed  rather  a 
benefit  than  a  disadvantage  to  him. 

It  is  noticeable  that  in  this  Commonwealth, 
where  the  lunatic  has  been  held  liable,  there  was 
neither  imposition  nor  want  of  full  consideration 
for  the  amount  of  liability,  and  when  not  for 
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necessaries,  the  opposite  party  had  no  knowledge 
of  the  lunacy.  Thus  in  Lancaster  County  Bank 
V.  Moore,  supra,  stress  was  put  on  the  fact  that 
the  bank  had  no  knowledge  of  Moore's  insanity, 
and  in  good  faith  loaned  the  money  which  was 
placed  to  his  credit  and  checked  out  by  him.  It 
was  held  to  be  within  the  doctrine  of  Beals  v. 
See,  that  the  contract  was  executed  so  far  as  the 
consideration  was  concerned  and  that  the  rule 
which  prevents  insane  persons  obtaining  the 
property  of  innocent  parties  and  retaining  both 
property  and  price,  required  payment  of  the 
note.  Snyder  ».  Laubach  (7  Weekly  Notes, 
464)  is  where  York's  indorsement  of  the  note 
was  merely  a  renewal  of  an  indorsement  made 
when  he  was  unquestionably  of  sound  mind ;  and 
it  was  held  that  he  was  clearly  liable  on  the  note 
of  which  the  note  in  suit  was  a  renewal,  there 
was  full  consideration  and  the  case  was  within 
the  decision  in  Lancaster  County  Bank  v,  Moore. 
The  consideration  was  a  debt  for  the  amount  of 
the  renewal  note.  So  in  Kneedler's  Appeal  (37 
Leg.  Intell.  504)  a  judgment  entered  on  a  bond 
by  virtue  of  a  warrant  of  attorney  was  allowed  to 
stand  because  the  lunatic,  acting  by  advice  of 
counsel,  received  the  full  consideration  which  he 
prudently  applied  in  payment  of  his  undisputed 
debts,  and  the  plaintiflf  had  no  knowledge  of  the 
insanity  when  the  money  was  loaned.  Of  like 
purport  are  every  one  of  the  cases  decided  else- 
where, which  are  cited  and  relied  on  by  the  de- 
fendant in  error.  In  most  if  not  all  cases  where 
an  insane  person  has  been  held  answerable,  as  if 
his  contract  were  binding,  he  received  and  en- 
joyed an  actual  benefit  from  the  contract. 

The  question  now  presented  is :  Will  an  action 
lie  on  the  accommodation  indorsement  of  a  pro- 
missory note  by  a  lunatic?  If  the  determination 
of  this  was  not  made,  it  was  very  clearly  indi- 
cated in  Moore  v,  Hershey  (9  Nor.  196).  There 
the  action  was  by  an  indorsee  against  the  maker 
of  a  promissory  note,  and  evidence  was  offered 
to  prove  that  the  maker  had  received  no  con- 
sideration for  the  note,  which  fact  the  plaintiff 
had  admitted  in  conversation,  proof  having  been 
made  that  the  maker  was  insane,  but  the  offer 
was  rejected,  the  Court  below  ruling  that  as  the 
note  in  suit  was  commercial  paper  and  the  plain- 
tiff a  holder  for  value,  the  consideration  could 
not  be  inquired  into.  This  was  held  to  be  error. 
Paxson,  J.,  said,  **  We  place  our  ruling  upon 
the  broad  ground  that  the  principle  of  commer- 
cial law  above  referred  to  does  not  apply  to  com- 
mercial paper  made  by  madmen.  .  .  The 
true  rule  applicable  to  such  cases  is,  that  while 
the  purchaser  of  a  promissory  note  is  not  bound 
to  inquire  into  its  consideration,  he  is  affected 
by  the  status  of  the  maker,  as  in  the  case  of  a 
married  woman  or  a  minor.  In  neither  of  these 
cases  can  he  recover  against  the  maker.    In  the 


case  of  a  lunatic,  however,  he  may  recover  pro- 
vided he  had  no  knowledge  of  the  lunacy,  and 
the  note  was  obtained  without  fraud,  and  upon  a 
proper  consideration." 

**  There  must  be  a  limit  to  the  civil  responsi- 
bility of  persons  of  unsound  mind,  otherwise 
their  property  would  be  at  the  mercy  of  unscru- 
pulous and  designing  men.'* 

If  the  holder  could  recover  against  one  who 
was  insane  when  he  indorsed  or  made  the  note 
without  consideration  therefor,  no  wider  door 
could  be  opened  for  the  swindler  to  despoil  such 
helpless  persons  of  their  estates.  An  infant  who 
niakes  or  indorses  a  note  may  by  his  representa- 
tive plead  his  infancy  as  a  complete  defence.  In 
like  manner  a  lunatic  may  plead  insanity  and 
want  of  consideration.  The  consideration  re- 
spects himself,  not  the  holder  who  may  have 
given  value  to  his  indorser.  If  the  fact  that  the 
holder  had  paid  value  were  enough,  the  lunatic 
could  not  defend  for  fraud  upon  him  or  for  want 
of  consideration.  Then  an  innocent  holder 
could  recover,  though  the  judgment  would  sweep 
away  the  lunatic's  entire  estate,  and  he  had  not 
been  benefited  a  farthing.  Nor  would  a  nominal 
sum  be  sufficient.  It  is  said  that  the  law  protects 
those  who  cannot  protect  themselves,  but  it 
would  be  sorry  protection,  if  one  holding  a  valid 
note  against  a  helpless  man  for  four  thousand 
dollars,  could  get  it  renewed  for  ten  thousand 
dollars,  and  recover'  the  full  amount  of  the  re- 
newal note.  The  consideration  must  be  fair  and 
conscionable,  and  then  it  is  proper.  When  it  is 
a  pre-existing  debt,  or  money  loaned,  its  measure 
is  certain,  and  the  insane  man  is  liable  for  00 
more  than  the  amount  of  such  debt  or  loan.  The 
holder  of  a  madman's  note  stands  in  no  better 
position  than  the  payee.  An  accommodation 
maker  or  indorser,  in  fact,  is  a  surety  for  the 
principal  debtor,  and  when  he  is  an  infant  or  an 
insane  person,  he  or  his  representative  may  de- 
fend as  in  other  forms  of  contract.  We  are  not 
persuaded  that  commercial  or  public  interests 
require  an  adjudication  that  a  lunatic  who  signs 
a  contract  as  surety,  or  as  accommodation  maker 
or  endorser,  is  liable  for  the  debt  of  another 
man. 

This  action  is  upon  a  note  for  ^10,075. 92, 
which  was  given  to  the  bank  to  take  up  notes  of 
Stocker  &  Co.,  which  were  indorsed  by  Richards 
and  Christman.  J.  C.  Wirebach  was  accommo- 
dation indorser,  and  this  was  known  to  the  bank. 
He  was  an  indorser  on  one  of  the  former  notes 
for  I4000.  It  is  alleged  by  the  defence  that 
Wirebach  was  incapable  of  making  a  contract  by 
reason  of  insanity,  not  only  at  the  date  of  the 
note  in  suit,  but  also  at  the  date  of  said  former 
note.  If  this  fact  were  established,  the  verdict 
should  have  been  for  defendant.  And  if  he  were 
sane  when  he  indorsed  the  prior  note,  and  insane 
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at  the  time  he  indorsed  the  note  in  suit,  he  is  not 
liable  for  the  one  In  suit,  as  it  is  not  a  mere  re- 
newal note.  The  learned  Judge  of  the  Common 
Pleas  instructed  the  jury  that  **  to  entitle  the  de- 
fendant to  a  verdict  in  this  case,  he  must  establish 
by  satisfactory  evidence  that  Wirebach  was  of 
unsound  mind  on  the  7th  of  December,  1876, 
and  that  the  bank  had  notice  or  knowledge  of 
such  unsoundness.**  We  are  of  opinion  that  it 
was  error  to  rule  that  the  defence  failed  unless  the 
bank  had  such  notice  or  knowledge.  This  ruling 
pervaded  the  charge  and  answers  to  points  of  de- 
fendant ;  there  is  no  occasion  for  special  remark 
on  each  of  the  first  nine  specifications  of  error. 
We  are  not  satisfied  that  the  Court  erred  in  charg- 
ing that  there  was  no  evidence  of  fraud,  misrep- 
resentation, or  undue  influence  on  the  part  of 
the  bank,  or  of  fraudulent  practices  by  Christ- 
man  on  Wirebach  to  authorize  submission  to 
these  questions.  Fraud  is  not  to  be  presumed 
from  the  mere  fact  of  indorsement,  even  by  a 
man  feeble  in  mind  and  body.  It  is  common 
for  one  friend,  though  possessed  of  strong  mind, 
to  ruin  himself  financially  by  indorsing  for  an- 
other, and  while  it  is  very  imprudent  if  not  rash, 
it  has  never  been  considered  unconscionable,  ex- 
cept when  procured  by  some  artifice  or  fraud,  of 
which  there  must  be  some  evidence.  Were  the 
indorser  weak  minded,  less  evidence  would  be 
required  to  establish  the  fraud. 

Daniel  E.  Richards,  one  of  the  jurors,  was 
challenged  to  the  favor.  It  appeared  that  he  was 
second  cousin  to  the  husband  of  a  daughter  and 
legatee  of  J.  C.  Wirebach,  deceased.  This  was 
cause  of  principal  challenge,  which  may  be  to  a 
juror  of  the  blood  or  kindred  of  either  party 
within  the  ninth  degree  (3  Black.  Com.  363). 
**And  how  far  remote  soever  he  is  of  kindred, 
yet  the  challenge  is  good.  .  .  Affinity  or  al- 
liance by  marriage  is  a  principal  challenge,  and 
equivalent  to  consanguinity  where  it  is  between 
either  of  the  parties,  as  if  the  plaintiff  or  defend- 
ant marry  the  daughter  or  cousin  of  the  juror,  or 
the  juror  marry  the  daughter  or  cousin  of  the 
plaintiff  or  defendant,  and  the  same  continues 
or  issue  be  had.  But  if  the  son  of  the  juror 
hath  married  the  daughter  of  the  plaintiff,  this 
is  no  principal  challenge,  but  to  the  favor ;  be- 
cause it  is  not  between  the  parties.  .  .  Chal- 
lenge concluding  to  the  favor  is,  when  either 
party  cannot  take  any  principal  challenge,  but 
sheweth  cause  of  favor,  which  must  be  left  to  the 
conscience  and  discretion  of  the  triors  upon 
hearing  their  evidence,  to  find  him  favorable  or 
not  favorable.'*  (Coke  upon  Litt.  157,  b,)  The 
challenge  was  expressly  to  the  favor,  and  the 
fact  submitted  to  the  Court  instead  of  the  triors. 
This  mode  of  determining  the  fact  was  assented 
to  by  both  parties,  neither  objected.  It  was  a 
question  of  fact  to  be  decided  on  the  conscience 


and  discretion  of  the  Court,  acting  in  place  of 
triors,  and  the  decision  is  not  reviewable.  Cum- 
mings  V,  Gann  (2  P.  F.  S.  484)  is  not  in  point, 
for  in  that  case  the  jurors  were  challenged /r^^ 
ter  affectum,* 

None  of  the  assignments  relative  to  the  offers 
of  testimony  by  the  defendant  are  sustained.  One 
is  to  the  effect  that  the  defendant  was  prevented 
from  proving  by  Mr.  Scott  that  Wirebach  was  a 
shrewd,  intelligent  business  man  prior  to  1875. 
Why  the  Court  overruled  the  direct  question  is 
not  stated,  but  the  witness  was  properly  examined, 
and  testified  that  Wirebach*s  manner  of  conver- 
sation was  good,  that  he  was  a  fluent  talker,  in- 
telligent, had  a  good  memory,  and  was  an  intel- 
ligent business  man.  All  of  the  witnesses  were 
allowed  to  testify,  so  far  as  they  knew,  as  to  his 
appearance,  manner,  conversation,  and  acts,  be- 
fore and  after  the  commencement  of  his  alleged 
unsoundness  of  mind.  Nor  do  we  think  that  the 
insolvency  of  Richards  and  Christman,  or  the 
value  of  Wirebach*s  property  at  the  date  of  the 
indorsement,  or  that  Wirebach  once  took  an  in- 
terest in,  and  was  well  informed  on  political 
matters,  were  facts  so  strictly  pertinent  that  it 
was  error  to  reject  them.  The  admissibility  of 
such  fects  depends  much  on  other  testimony  in 
the  cause,  and  most  generally  safely  rests  in  the 
judgment  of  the  Court  where  the  cause  is  tried. 

The  learned  Judge  seems  to  have  carefully 
considered  his  rulings,  and  to  have  fairly  sub- 
mitted to  the  jury  to  determine  as  to  the  alleged 
insanity  of  Wirebach  at  the  time  of  the  indorse- 
ment. But  for  the  single  error  relative  to  notice 
to,  or  knowledge  by  the  bank  of  the  insanity  of 
Wirebach,  the  case  must  go  back  for  another 
trial. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Trunkey,  J. 


July  *8o,  III.  February  18,  1881. 

Waters'  Appeal. 

Official  bonds — Terms  of,  in  excess  of  statutory 
requirements —  When  not  invalid. 

The  statute  creating  the  office  of  Receiver  of  Taxes  for 
the  Twenty  third  Ward  of  the  city  of  Philadelphia  pro- 
vides inter  alia,  that  said  Ward  Receiver  shall  give  bond 
to  the  city  with  good  and  sufficient  security,  but  makes  no 
specific  provisions  as  to  the  character  or  terms  of  said 
bond. 

A  Receiver  was  elected  for  three  successive  terms,  for 
each  of  which  he  gave  bonds  with  sureties,  upon  which 

*  Challenges  propter  affectum  are  said  by  the  authori- 
ties to  include  principal  challenges  and  challenges  to  the 
favor.  3  Bl.  Com.  363;  Co.  Litt.  157,*.  The  term, 
however,  seems  to  be  employed  in  the  above  opinion  to 
designate  principal  challenges  only. 
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judgmeuts  were  duly  entered  up  by  the  city.  By  these 
bonds  the  Receiver  and  bb  sureties  bound  themselves  to 
be  liable  for  any  dereliction  of  duty  on  the  part  of  the 
Receiver  for  the  official  term  for  which  he  was  elected  or 
for  any  term  or  terms  for  which  he  might  thereafter  be  re- 
elected to  said  office,  so  long  as  he  continued  in  said 
office  during  said  original  or  any  subsequent  term  or 
terms. 

The  Receiver  defaulted  during  his  third  term,  and  his 
sureties  for  that  term,  having  paid  the  judgment,  claimed 
to  be  subrogated  to  the  rights  of  the  city,  and  sold  their 
principal's  property.  In  a  contest  for  the  fund  realized 
by  the  sale  between  the  city,  who  claimed  by  virtue  of 
their  judgment  on  the  bond  given  for  the  second  term, 
and  the  sureties : 

Held^  that  no  partiailar  form  of  bond  being  prescribed 
by  the  statute  creating  the  office,  the  provision  binding 
the  principal  and  sureties  for  subsequent  terms  was  valid, 
and  that  the  judgment  of  the  city  being  a  first  lien,  it  was 
entitled  to  the  fund. 

Appeal  from  the  Common  Pleas  No.  2,  of 
Philadelphia  County. 

Appeal  of  Charles  Waters  and  George  M. 
Shallcross  from  a  decree  sustaining  the  excep- 
tions filed  by  the  city  of  Philadelphia  to  the 
report  of  an  auditor  appointed  to  distribute  a 
fund  arising  from  a  sheriffs  sale  of  the  real  estate 
of  Benjamin  Shallcross  upon  an  execution  issued 
by  Waters  and  Geo.  M.  Shallcross  on  a  judgment 
obtained  by  the  city  of  Philadelphia  against  Ben- 
jamin Shallcross. 

From  the  report  of  the  auditor  the  following 
fects  appeared  :  Benjamin  Shallcross  was  duly 
appointed  Receiver  of  Taxes  for  the  Twenty-third 
Ward  of  the  city  of  Philadelphia  for  three  suc- 
cessive terms,  to  wit:  First,  from  January  27, 
i873>  ^o  January  24,  1875.  Second,  from  Janu- 
ary 25,  1875,  to  January  28,  1877.  Third,  from 
January  29,  1877,  to  January  27,  1879.  For 
the  first  term  he  gave  his  official  bond  in  the 
sum  of  ^10,000,  with  Charles  Waters  and  George 
M.  Shallcross  as  sureties.  Judgment  was  entered 
on  said  bond,  but  its  lien  long  since  expired. 
For  the  second,  a  bond  in  like  amount,  with 
Robert  W.  Shallcross  and  Peter  Castor  as  sure- 
ties, upon  which  judgment  was  entered  March 
io>  1875.  ^^^  ^^^  ^^  \^\x^  term  a  bond  in 
like  amount,  with  Charles  Waters  and  George 
M.  Shallcross  as  sureties,  on  which  judgment 
was  entered  February  23,  1877;  this  last  judg- 
ment being  the  one  under  which  these  pro- 
ceedings were  taken.  On  or  about  February 
19,  1878,  during  his  third  term  of  office,  he  be- 
came a  defaulter  in  an  amount,  as  far  as  could 
be  ascertained,  of  ^20,000.  The  evidence  did 
not  establish  that  he  was  a  defaulter  other  than 
during  his  third  term.  On  April  21,  1879,  ^^ 
City  Solicitor  filed  a  **  suggestion  and  proofs  of 
default"  according  to  the  condition  of  the  bond 
for  the  third  term,  upon  which  judgment  had 
been  entered  up  and  issued  execution.  Subse- 
quently Waters  and  Shallcross,  sureties  upon  the 
bond,  paid  the  amoimt  of  the  judgment  and 


costs,  and  although  they  took  no  formal  assign- 
ment of  the  judgment,  claimed  to  be  subrogated 
to  all  the  rights  of  the  city  by  operation  of  law, 
and  accordingly  issued  execution,  and  sold  the 
property  of  Benjamin  Shallcross  for  ^12,000, 
which  sum,  less  a  prior  undisputed  judgment, 
formed  the  fund  for  distribution.  It  was  claimed 
on  the  one  hand  by  the  sureties,  and  on  the  other 
by  the  city  of  Philadelphia,  by  virtue  of  the 
judgment  duly  entered  up  upon  the  second  bond, 
the  basis  of  its  claim  being  the  following  clause 
contained  in  all  the  bonds ; — 

•'  ....  that  if  the  above  bounden  Ben- 
jamin Shallcross  shall  and  will  faithfully  perform 
the  duties  of  the  office  of  Receiver  of  Taxes, 
Twenty-third  Ward,  to  which  he  was  appointed 
by  the  Receiver  of  Taxes  of  Philadelphia,  on  the 
twenty-seventh  day  of  January,  1877,  as  the 
same  are  defined  by  law,  or  the  ordinances  of 
Councils  of  Philadelphia,  or  otherwise,  or  as  the 
same  may  be  hereafter  defined,  for  die  official 
term  for  which  he  was  elected  as  aforesaid,  or 
for  any  term  or  terms  for  which  he  may  here- 
after be  re-elected  to  said  office,  so  long  as  he 
continues  in  said  office  during  said  original  or 
any  subsequent  term  or  terms,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force 
and  virtue." 

The  Act  of  Assembly  creating  the  office,  pro- 
vides no  special  form  of  bond  other  than  that 
it  should  be  given  with  good  and  sufficient  se- 
curity "  for  the  faithful  collecting  and  paying 
over  to  the  general  Receiver  of  Taxes,  all  moneys 
received,  accompanied  by  a  list  of  the  parties  so 
paying,  the  amount  of  valuation  with  the  amount 
of  city  and  State  taxes  so  paid  opposite  to  each 
name,  once  in  every  week  during  the  current 
year  for  which  said  tax  shall  have  been  levied." 

The  auditor  (Silas  W.  Pettit,  Esq.),  was  of 
opinion,  ^rx/,  that  the  sureties  had  a  right  to  be 
subrogated  to  all  the  rights  of  the  city,  although 
they  took  no  formal  assignment  of  the  judgment, 
and  secondly^  that  although  the  cases  were  con- 
flicting, the  weight  of  authority  was  in  favor  of  con- 
fining official  bonds  to  the  requirements  of  the 
statute  creating  them,  and  as  the  provision  in  the 
bond  for  the  second  term  making  the  sureties 
liable  for  defaults  in  subsequent  terms,  was  in 
excess  of  the  statutory  requirements,  that  the 
bond  and  the  judgment  in  favor  of  the  city  en- 
tered under  it  were  invalid  as  regards  a  default 
occurring  in  a  subsequent  term  of  office.  He 
therefore  awarded  the  fund  to  the  sureties.  The 
city  filed  exceptions  to  this  report  on  the  ground, 
inter  alia^  that  the  auditor  erred  in  awarding  the 
fund  as  above.  The  Court  sustained  the  excep- 
tions, and  awarded  the  fund  to  the  city  of  Phila- 
delphia. The  sureties  took  this  appeal,  assigning 
for  error  the  decree  of  the  Court  sustaining  the 
exceptions  ut  supra. 
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Lewis  Stover^  for  the  appellants. 
The  liability  imposed  upon  the  obligors  in 
this  bond  is  more  onerous  than  the  statute  re- 
quired. A  statutory  bond  not  drawn  in  con- 
formity with  the  statute,  is  wholly  void,  and 
although  the  valid  portions  of  a  bond  may  be 
separated  from  the  invalid,  if  the  city  recover  in 
the  present  bond,  it  must  be  upon  a  condition 
unauthorized  and  void. 

U.  S.  V.  Morgan,  3  W.  C.  C.  R.  10. 

Com*th  V.  Lumb,  i  W.  &  S.  261. 

U.  S.  V,  Brown,  Gilpin,  155. 

Armstrong  v.  U.  S.,  Pet.  C.  C.  R.  46. 

Where  a  bond  is  given  for  the  faithful  perform- 
ance of  the  duties  of  an  office,  the  term  of  which 
is  clearly  hmited  in  time,  the  bond  will  be  lim- 
ited to  the  term  of  the  office,  notwithstanding 
such  expressions  in  the  bond  as,  "  so  long  as  he 
shall  continue  in  office,"  or  **  for  present  and  sub- 
sequent times,'*  etc. 

Lord  Arlinglon  r.  Merrick,  2  Saunders,  41 1« 

Liverpool  W.  Co.  v.  Harpley,  6  East,  507. 

Loan  Co.  v.  O.  F.  Hall,  12  Wr.  448. 

Com'th  v.  West,  I  R.  29. 

Com*th  V.  Baynton,  4  Dal.  282. 

Moore  v.  Potter,  12  A.  L.  R.  764. 
Where  an  officer  has  been  reappointed  and 
qualifies  by  giving  bond,  the  new  bond  super- 
sedes the  old  one,  and  all  liability  on  it  ceases. 

U.  S.  V.  Kirkpatrick,  9  Wheaton,  720. 

U.  S.  V,  Eckford,  I  Howard,  250. 

Sparks  v.  Fanners'  Bank,  9  A.  L.  R.  365. 

Com*thv.  West,  i  R.  31-33. 

U.  S.  V.  Wardwell,  5  Mason,  82. 

U.  S.  r.  Maurice,  2  Brock,  96. 

C.  E.  Morgan,  Assistant  City  Solicitor,  and 
W,  N.  West,  City  Solicitor,  for  the  appellees. 

Where  a  bond  is  voluntary,  and  the  intention 
to  become  bound  in  a  manner  or  for  a  period  in 
excess  of  the  statutory  requirements  is  plain  and 
unmistakable,  the  obligation  will  be  enforced  to 
the  full  extent  of  its  terms  against  both  principal 
and  surety.  Nothing  less  than  a  positive  statu- 
tory prohibition  will  relieve  either  of  said  obli- 
gors therefrom. 

Chelmsford  Co.  v,  Demarest,  7  Gray,  4. 

Hassell  v.  Long,  2  M.  &  S.  363. 

Dover  r.  Twombly,  42  N.  H.  67. 

Hoboken  v.  Harrison,  i  Vroom,  79. 

Angero  v.  Keen,  i  Meeson  &  Welsby,  390. 

Bank  v.  Cresson,  12  S.  &  R.  306. 

Bank  v.  Boyer,  16  S.  &  R.  50. 

Wolverton  r.  Commonwealth,  7  S.  &  R.  278. 

Shrunk  v.  Miller,  5  Barr,  253. 

Commonwealth  v.  West,  I  R.  29. 

M.  &  M.  Savings  Fund  Association  v.  Odd.  F.  H. 
Association,  12  Wr.  446. 

Armstrong  et  aL  v,  U.  S.,  i  Peters  C.  C.  46, 
cited  by  the  auditor  as  conclusive  in  favor  of  the 
appellants,  is  overruled  by  U.  S.  v.  Hodson,  10 
Wallace,  395. 

February  28, 1881 .  The  Court.  The  condi- 
tion of  the  bond  on  which  the  judgment  of  March 


10,  1875,  was  entered,  and  which  was  the  prior 
lien  on  the  property  of  the  principal,  the  pro- 
ceeds of  which  were  before  the  Court  for  distri- 
bution, certainly  included  by  its  words  not  only 
the  official  term  for  which  that  bond  was  given, 
but  also  any  term  or  terms  for  which  he  might 
thereafter  be  elected.  The  statute  prescribed  no 
form  of  bond.  There  certainly  was  nothing  un- 
lawful in"  this  condition.  We  think,  therefore, 
the  decree  below  entirely  right. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellants. 

Per  Curiam. 


Jan.  '81,  14.  February  21  &  22,  1881. 

City  of  Philadelphia  v.  Linnard. 

Errors  and  appeals —  What  subject  of  ^-Referees 
— Acts  of  April  22, 1874,  ami  May  14, 1874--' 
Measure  of  damages — Eminent  domain — Es- 
toppef—City  of  Philadelphia  — Widening  of 
Chestnut  Street— Act  of  April  28,  1870. 

The  Courts  of  Common  Pleas  have  no  jurisdiction  to 
pass  upon  exceptions  filed  to  the  report  of  a  referee  under 
the  Act  of  May  14,  1874.  Such  report  can  only  be  re- 
viewed directly  by  the  Supreme  Court  upon  a  writ  of  error 
taken  to  the  referee's  report  when  filed. 

The  findings  of  a  referee  upon  a  question  of  fact  are  as 
conclusive  as  the  verdict  of  a  jury. 

Tlie  owner  of  premises  on  the  south  side  of  Chestnut 
Street,  in  the  city  of  Philadelphia,  in  making  alterations, 
was  compelled,  under  the  provisions  of  the  Act  of  April 
28, 1870,  to  recede  five  feet  from  the  former  building  line. 
The  adjoining  buildings  not  being  altered,  remained  upon 
the  old  line,  thus  placing  the  altered  building  in  a  recess: 

Held^  that  the  measure  of  damages  was  the  difference 
between  the  market  value  of  the  property  as  it  stood  be> 
fore  the  alieraiion,  and  its  market  value  as  affected  bv  the 
alteration,  and  that  inconvenience  to  occupants  of  the 
property  caused  by  the  recession  of  the  front,  and  the  dif- 
ficulty of  procuring  tenants,  are  both  to  be  considered  as 
elements  of  damage;  but  that  if  the  building  as  set  back 
be  of  greater  value  than  the  building  as  it  stood  upon  the 
old  line,  no  dama(>es  are  recoverable : 

Held  further^  that  the  damage  is  to  be  estimated  as  of 
the  date  when  the  injury  was  complete  and  compensation 
was  due : 

Held  further^  that  in  determining  the  market  value  of 
the  property  after  the  recession,  the  possibility  that  the 
adjoining  houses  would  be  set  back  at  some  future  period 
should  l^  considered  as  an  element  of  the  present  value. 

The  fact  that  the  owner  of  a  house  on  the  south  side  of 
Chestnut  Street,  in  the  city  of  Philadelphia,  voluntarily 
tears  down  the  old  front  for  the  purpose  of  erecting  a  new 
front,  with  the  knowledge  that  under  the  Act  of  April  28, 
1870,  he  must  recede  five  feet  from  the  old  building  line, 
does  not  deprive  such  owner  of  his  right  to  damages  for 
the  land  he  is  thus  deprived  of. 

Newville  Road  Case,  8  Watts,  172,  followed.  P.  &  V. 
C.  R.  R.  Co.  V.  Rose,  24  Sm.  362,  and  Watson  v,  BL  R. 
Co.,  I  Wr.  469,  distinguished. 
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Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Emily  L.  Linnard  appealed  from  an  award  of 
a  jury  appointed  by  the  Court  of  Quarter  Ses- 
sions of  Philadelphia  County  to  view  premises 
No.  131 2  Chestnut  Street,  in  the  city  of  Phila- 
delphia, and  to  assess  the  damages  occasioned  to 
her  as  the  owner  of  these  premises  by  reason  of 
her  being  compelled  to  set  back  the  front  wall  of 
the  same  five  feet  to  the  new  south  line  of  Chest- 
nut Street,  as  established  by  the  Act  of  April  28, 
1870.  This  Act  provides,  inter  alia,  as  follows : — 

"  The  south  line  of  Chestnut  Street,  between  the  rivers 
Delaware  and  SchuyUcill,  shall  be  at  the  distance  of  539 
feet  southward  of  the  south  side  of  Market  Street ;  fro- 
vided,  that  this  Act  shall  not  interfere  with  any  buildings 
now  erected  on  the  south  side  of  Chestnut  Street.'' 

The  case  was  submitted  by  the  parties  to  C. 
Stuart  Patterson,  Esq.,  as  referee,  under  the 
provisions  of  the  Act  of  May  14,  1874,  who 
found,  in  substance,  as  follows:  Mrs.  Linnard, 
in  1875,  contracted  with  a  builder  to  tear  down 
the  firont  building  then  on  her  lot,  and  rebuild  a 
four-story  brick  building  on  the  old  line  of 
Chestnut  Street,  but  the  city  authorities  inter- 
fering, she  was  obliged  to  recede  five  feet  from 
the  old  line,  and  to  erect  her  new  front  upon  the 
line  as  established  by  the  Act  of  April  28,  1870. 
The  properties  adjoining  the  premises  of  Mrs. 
Linnsuti,  both  upon  the  east  and  west,  are  still 
out  upon  the  old  line  of  the  street,  so  that  the 
plaintiflPs  property  is  in  a  recess  of  five  feet  be- 
tween these  buildings.  Neither  the  plaintiff  nor 
the  city  can,  under  existing  legislation,  compel 
the  owners  to  pull  these  buildings  down  and  to 
retire  to  the  new  line,  and  there  is  no  possible 
way  of  determining  when  they  will  voluntarily 
conform  to  the  new  line,  or  when  fire  or  other 
accident  will  compel  them  to  rebuild. 

After  an  elaborate  review  of  the  authorities, 
the  referee  reported  "  that  the  compensation  to 
be  awarded  to  the  plaintiff  was  the  pecuniary 
equivalent  of  the  diminution  in  value  of  prem- 
ises No.  131 2  Chestnut  Street  directly  and  neces- 
sarily resulting  from  the  appropriation  to  public 
uses  of  the  ground  taken,  also  considering  as  ele- 
ments of  damage  the  inconvenience  to  occupants 
of  the  property  caused  by  the  recession  of  its 
front  between  the  adjoining  houses,  and  the 
consequent  difficulty  of  procuring  constant 
tenants,  but  not  reg^urding  the  conjectural  ap- 
preciation in  value  by  reason  of  a  possible  reces- 
sion of  either  or  both  the  adjoining  buildings  at 
some  indefinite  time  in  the  future. 

"That  it  also  followed  that  the  diminution 
in  value,  thus  defined,  must  be  determined  in 
amount  by  the  opinion  of  competent  witnesses, 
and  not  by  a  capitalization  of  the  rental  for  any 
given  time,  because  the  rent  of  a  property  de- 
pends upon  conditions  which  necessarily  fluc- 


tuate from  time  to  time,  and  which  cannot  be 
predicted  with  even  approximate  accuracy." 

Applying  these  principles,  therefore,  ^o  the 
testimony  in  the  case,  the  referee  awarded  to 
the  plaintiff  as  her  damages  J7500,  with  interest, 
and  entered  judgment  accordingly.  Exceptions 
were  filed  to  this  report. 

When  the  cause  came  on  to  be  heard  in  the 
Court  of  Common  Pleas  No.  i,  upon  said  excep- 
tions, the  Court,  after  hearing  argument  on  the 
question  of  its  jurisdiction,  made  the  following 
minute : — 

**June  2 1  St,  1880.  The  Court  declined  to 
hear  the  exceptions  in  this  case,  for  the  reason 
that  the  Supreme  Court  having  taken  jurisdiction 
in  another  case  upon  an  appeal  from  the  decision 
of  a  referee  to  the  Supreme  Court,  we  hold  that 
such  action  is  binding  upon  us,  and  for  this  rea- 
son decline  to  entertain  the  question  raised  by 
the  exceptions." 

The  exceptions  were  then  considered  by  the 
referee,  and  discharged  by  him.  The  city  of 
Philadelphia  thereupon  took  this  writ,  assigning 
for  error :  ist.  That  the  referee  erred  in  finding 
'*  that  the  compensation  to  be  awarded  to  the 
plaintiff  is  the  pecuniary  equivalent  of  the  dimi- 
nution in  value  of  No.  131 2  Chestnut  Street,  di- 
rectly and  necessarily  resulting  from  the  appro- 
priation to  public  uses  of  the  ground  taken,  also 
considering  as  elements  of  damage  the  incon- 
venience to  occupants  of  the  property,  caused  by 
the  recession  of  its  front  between  the  adjoining 
houses,  and  the  consequent  difficulty  of  procur- 
ing constant  tenants,  but  not  regarding  the  con- 
jectural appreciation  in  value  by  reason  of  a  pos- 
sible recession  of  either  or  both  the  adjoining 
buildings  at  some  indefinite  time  in  the  future." 

2d.  That  the  referee  erred  in  not  finding  that 
the  sole  compensation  the  plaintiff  was  entitled 
to  recover  was  the  difference  between  the  market 
value  of  the  lot  before  and  after  the  alleged  tak- 
ing of  the  said  five  feet,  without  any  reference  to 
the  character  of  the  erection  thereon,  or  of  the 
business  carried  on  therein  by  the  tenant. 

3d.  That  the  referee  erred  in  entering  judg- 
ment in  the  cause,  and  the  Court  below  erred  in 
declining  to  hear  the  exceptions  filed  in  the 
cause. 

4th.  That  the  taking  of  the  five  feet  of  ground 
was  solely  due  to  the  plaintiff's  own  action,  and 
that  therefore  she  was  not  entitled  to  recover. 

C  E,  Morgan^  Assistant  City  Solicitor  (with 
him  Wm,  Nelson  Westy  City  Solicitor),  for  the 
plaintiff  in  error. 

The  measure  of  damages  is  the  difference  in 
value  before  and  after  the  taking ;  the  increase 
in  value  of  the  piece  left  by  the  widening  of  the 
street  is  to  be  considered  in  mitigation  of  dam- 


ages 


D.,  H.,  &  W.  R.  R.  v.Gearhart,  i  Weekly  Notes, 
237. 
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McTcrren  v.  M.  A.  R.  R.,  2  Id.  4P. 

Clark  V,  City,  Ibid.  396. 

S.  &  A.  R.  R.  V.  Brahara,  29  Sm.  447. 

D.  L.  &  W.  R.  R.  V.  Burson,  11  Id.  369. 
.Schuylkill  Nav.  Co.  v.  Frccdicy,  6  Wh.  109. 
The  President,  etc.,  v,  Thoburn,  7  S.  &  R.  4tt. 
Navigation  Co.  v.  Fair,  4  W.  &  S.  362. 
Watson  V.  P.  &  C.  R.  R.,  I  Wright,  469. 
Scaric  V.  R.  R.,  9  Casey,  63. 

E,  Pa.  R.  R.  Co.  V.  Hotlenstlne,  ti  Wright,  28. 
Harvey  v.  L.  &  B.  R.  R.,  Ibid.  428. 

Bast  B.  &  \V.  R.  R.  v,  Ranck,  28  Smith,  454. 
P.  &  N.  Y.  R.  R.  V,  Bunnell,  31  Smith,  42c. 
Hornstein  v,  A.  &  O.  W.  R.  R.,  i  Smith,  87. 
In  re  Barbadoes  St.,  8  Phila.  498. 

The  Act  of  May  14,  1874,  is  to  be  explained 
by  the  Act  of  April  22,  1874;  the  two  statutes 
are  in  pari  materia.  The  Supreme  Court  can 
exercise  no  control  over  the  Court  of  Common 
Pleas  in  regard  to  a  cause  submitted  to  a  referee 
until  a  writ  of  error  or  appeal  has  brought  the 
cause  before  them.  The  cause  before  the  referee 
is  a  * '  suit  pending"  in  the  Common  Pleas.  The 
power  of  the  Yeferee  is  ended  with  the  filing  of 
his  decision ;  he  cannot  certify  the  record  to  the 
Supreme  Court  in  response  to  a  writ  of  error. 

To  deny  the  Common  Pleas  the  right  to  hear 
exceptions  to  the  referee's  report,  is  to  deprive 
it  of  its  constitutional  jurisdiction. 

Collins  V.  City,  8  Weekly  Notes,  409. 
Article  V.  §§  26  and  27  of  the  New  Constitu- 
tion prohibits  the  General  Assembly  from  creat- 
ing other  tribunals  to  exercise  the  powers  vested 
in  the  Common  Pleas. 
Samuel  B,  Huey,  for  the  defendant  in  error. 
If  the  judgment  of  the  referee  was  improper, 
there  was  nothing  to  which  a  writ  of  error  will 
lie.  No  exception  was  taken  to  the  action  of  the 
Court  below  declining  to  hear  the  case.  The  city 
then  went  on  before  the  referee.  But,  aside  from 
this,  under  the  Act  of  May  14,  1874,  the  referee 
is  clothed  with  the  full  powers  both  of  Judge  and 
jury.  Writs  directly  to  the  judgment  of  the 
referee  have  frequently  been  entertained  by  this 
Court. 

Smith  V,  Ins.  Co.,  7  Weekly  Notes,  365. 

Lee  V,  Ke3rs,  7  Norris,  175. 

McDowell  V,  Ackley,  8  Weekly  Notes,  464. 
Denial  of  authority  of  the  Common  Pleas  over 
the  judgments  of  referees  under  the  Acts  of  April 
6,  1869,  and  January  20,  1870,  was  made  in-— 

Butterfield  v.  Lathrop,  21  Sm.  225. 

Fall  Creek  Co.  v.  Smith,  Ibid.  230. 

Thornton  v.  Enterprise  Ins.  Co.,  Ibid.  234. 
The  Act  is  not  unconstitutional  because  (i) 
the  Constitution  did  not  confer  on  the  Judges 
power  to  try  questions  of  fact;  and  (2)  the  city 
by  its  consent  created  the  tribunal  herself. 

The  conclusions  of  the  referee  as  to  matters 
of  fact  are  final. 

Jamison  v.  Collins,  2  Norris,  359. 

Lee  V.  Keys,  7  Id.  175. 
So  under  the  Bradford  County  Act. 

Fall  Creek  C.  &  I.  Co.  v.  Smith,  21  Sm.  230. 


The  diminution  of  value  of  the  whole  lot  is 
to  be  considered  in  estimating  the  damages  for 
the  taking  of  a  part. 

NewviUe  Road  Case,  8  W.  172. 
Schuylkill  Nav.  Co.  v.  Thoburn,  7  S.  &  R.  411. 
Western  Pa.  R.  R.  Co.  v.  Hill,  6  Sm.  460. 
W.  &  R.  R.  R.  Co.  t/.  Stauffer,  10  Id.  374. 
So  is  the  difficulty  in  procuring  constant  ten- 
ants. 

P.  V.  &  C.  R.  R.  V,  Rose,  24  Sm.  362. 
Conjectural  value  at  a  future  day  is  not  to  be 
considered. 

Watson  V.  P.  &  C.  R.  R.,  i  Wr.  481. 
P.  V.  &  C.  R.  R.  V,  Rose,  24  Sm.  362. 
The  referee  very  properly  founds  his  decision 
upon  the  difference  in  market  value  before  and 
after  the  taking. 

May  2,  1881.  The  Court.  In  such  case 
as  this  the  rule  for  measurement  of  damages  is 
settled  by  a  uniform  current  of  decisions  tScing 
its  rise  in  Schuylkill  Nav.  Co.  v.  Thoburn  (7  S. 
&  R.  410).  The  damage  is  to  be  estimated  as  of 
the  date  when  the  injury  was  complete  and  the 
land-owner  had  a  right  to  receive  compensation ) 
the  property  to  be  valued  without  reference  to 
the  person  or  the  owner,  or  the  actual  state  of 
his  business ;  the  true  measure  of  damages  being 
the  difference  between  the  market  value  of  the 
land  as  affected  by  the  taking  of  part  for  the 
street,  and  such  value  as  unaffected.  What 
would  Mrs.  Linnard's  land  have  sold  for  at  and 
immediately  before  the  street  was  widened  at 
its  front?  What  would  it  have  then  sold  for  as 
affected  by  widening  the  street  ?  The  difference 
is  the  sum  to  which  she  is  entitled.  Many  things 
may  be  considered  as  elements  of  damage,  such  as 
inconvenience  to  occupants  of  the  property  caused 
by  recession  of  the  front,  and  the  difficulty  of 
procuring  constant  tenants.  These  aid  in  fixing 
the  value  of  the  property.  They  are  not  to  be 
considered  with  reference  to  a  particular  business, 
Though  the  property  were  ruined  for  its  former 
use,  if  worth  as  much  or  more  for  another  use^ 
the  owner  suffered  no  damage  for  which  she  can 
recover.  The  pivotal  inquiry  is  as  to  how  much 
the  property,  as  it  was  when  injured,  was  dimm- 
ished  in  value.  The  lot  with  its  improvements 
was  worth  a  certain  sum ;  to  estimate  the  loss 
by  referring  to  more  valuable  improvements  sub- 
sequently constructed  would  be  error.  For  in- 
stance, if  the  new  building  would  rent  for  more 
than  the  old,  the  new  would  be  a  false  basis 
from  which  to  estimate  rents  or  value  of  the  lot 
as  affected  by  widening  the  street. 

The  learned  referee  appears  to  have  clearly 
apprehended  the  rule  for  measuring  damages. 
We  do  not  think  he  intended  to  decide  that  any 
elements  of  damage  such  as  inconvenience  to 
occupants  and  decrease  in  rents  should  be  con- 
sidered in  other  light  than  as  bearing  on  the 
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question  of  value  of  the  land  at  the  time  of  the 
injury.    But  he  refused  to  regard  '*the  con- 
jectural appreciation  in  value  by  reason  of  a 
possible  recession  of  either  or  both  the  adjoining 
buildings  at  some  indefinite  time  in  the  future. 
For  this  refusal,  he  rested  on  Pitt.  V.  &  C.  R. 
V.  Rose  (24  P.  F.  S.  362),  and  Watson  v.  P.  & 
C.  R.  (i  Wright,  469).     In  the  former  case  the 
company  had  proposed  to  make  improvements 
by  grading,  and  improving  the  street,  uncon- 
nected with  the  finishing  of  their  railway,  and  it 
was  ruled  that  the  case  should  be  considered 
without  reference  to  the  proposal.    To  make 
such  improvement,  the  company  was  not  bound 
by  law  or  contract.    It  was  a  naked  proposition, 
worthless  in  itself,  and  to  such  as  that  the  de- 
cision relates.     In  the  other  case  the  point  was 
upon  an  offer  of  testimony  by  the  plaintiff  re- 
specting the  value  of  the  land  as  injured  and  as 
it  would  be  if  uninjured.     After  repeating  the 
rule  as  to  damages,  Strong,  J.,  said,  "  His  at- 
tempted mode  of  proof  of  the  difference  between 
the  two  values  was  entirely  inadmissible.     His 
offers  all  had  the  same  fault.    They  proposed  to 
submit  to  the  jury  the  conjecture  of  witnesses  as 
to  what  the  pjaintiffs  lanas  would  be  worth,  or 
what  their  market  value  would  be,  at  some  un- 
known future  time,  when  the  railroad  shall  have 
been  constructed.     Such  testimony  does  not  rise 
even  to  the  standard  of  an  opinion.    It  is  a 
mere  guess  with  no  substantial  foundation  upon 
which  to  rest."    A  glance  reveals  that  the  lan- 
guage applies  to  an  absurd  offer  of  evidence, 
and  does  not  mean  that  testimony  showing  in- 
creased value  of  the  land  because  of  the  railroad 
or  advantages  arising  from  it  shall  be  excluded. 
The  inquiry  was  as  to  the  effect  of  the  injury  upon 
the  value  at  the  time,  not  how  the  value  might 
be  affected  in  the  future.    Any  fact  which  affects 
the  value  of  the  land  at  the  time  of  the  injury  is 
admissible.     Thus  in  the  Newville  Road  case  (8 
Watts,    172),   the  Court    remark:    "And  the 
viewers  are  presumed  to  have  taken  into  con- 
sideration, as  it  was  their  duty  to  do,  as  well  the 
possibility  of  the  road  reverting  back  to  the  pro- 
prietors by  being  vacated  at  some  future  time, 
as  the  rights  left  to  him  imder  and  over  the  high- 
way in  subservience  to  the  public  passage." 
Upon  the  vacation,  a  possible  but  uncertain 
event,  the  road  reverts,  and  this  is  to  be  con- 
sidered in  appraising  daimages.    Under  the  ope- 
ration of  the  Act  of  April  28,  1870  (P.  L.  1291), 
it  is  reasonably  certain  that  between  the  two 
rivers  all  buildings  will  be  removed  from  Chest- 
nut Street.     When  this  shall  be  accomplished  is 
uncertain.   When  done,  the  very  inconveniences 
and  difRculdes  arising  from  the  recess  of  Mrs. 
Linnard's  property  will  cease.    How  can  the 
value  of  the  property  be  determined,  or  the 
amount  of  damages,  without  considering  the  fact 


that  all  buildings  erected  subsequent  to  the  Act 
of  1870  must  be  as  far  from  Market  Street  as  the 
one  on  the  lot  in  question  ?  The  first  specifica- 
tion of  error  is  sustained. 

An  Act  to  provide  for  the  submission  of  civil 
cases  to  the  decision  of  the  Court,  and  to  dispense 
with  trial  by  jury,  was  enacted  April  22,  1874 
(P.  L.  109).  On  the  14th  of  May  following 
(Ibid.  x66),  an  Act  was  approved,  to  provide  for 
the  submission  of  civil  cases  by  agreement  of  the 
parties  to  a  referee  learned  in  the  law,  which  can 
be  readily  understood  by  reference  to  the  prior 
Act  of  22d  April.  It  enables  the  parties  by  written 
agreement  to  submit  any  civil  case  to  the  deci- 
sion of  a  person  learned  in  the  law,  in  like  man- 
ner as  it  could  be  submitted  to  the  decision  oif 
the  Court.  The  referee  derives  his  authority 
by  said  agreement,  not  by  the  Court's  appoint- 
ment, ana  ''  so  far  as  relates  to  the  case,  and  the 
duties  he  is  to  perform  as  referee,  shall,  after 
acceptance  of  his  appointment,  be  subject  to  th^ 
same  control  by  the  Supreme  Court  as  the  Court 
below  would  be  in  regard  to  a  cause  submitted 
to  them  in  like  manner."  In  all  things  pertain- 
ing to  the  trial  and  decision  of  the  case  he  shall 
have  the  powers  and  perform  the  duties,  that 
would  belong  to  the  Court  under  a  like  submis- 
sion. 

The  decision  shall  be  filed  of  record,  "and  in 
like  manner  and  to  the  same  extent  shall  be  sub- 
ject to  exceptions  and  writ  of  error  pr  appeal," 
as  in  cases  submitted  to  the  Court.  The  judgment 
entered  upon  his  decision  shall  be  considered  the 
judgment  of  the  Court,  and  thereafter  the  referee's 
power  is  ended,  unless  the  case  be  referred  back 
to  him  by  the  Supreme  Court.  Oh  writ  of  error 
or  appesd,  the  Supreme  Cburt  may  remit  the 
case  for  further  hearing  before  the  referee,  or 
make  such  other  order  as  may  be  proper  to  pro- 
tect the  rights  of  the  parties.  For  certain  causes, 
the  Court  in  which  the  suit  is  pending,  may  set 
aside  the  agreement  of  submission ;  and  said 
Court  has  power  to  settle  the  amount  of  the  re- 
feree's costs  and  direct  its  taxation.  The  re- 
spective powers  and  duties  of  the  referee  and  of 
the  Court  where  the  cause  is  pending,  and  of  the 
Supreme  Court  are  well  defined.  No  provision 
is  made  for  hearing  of  exceptions  or  otherwise 
reviewing  or  controlling  the  decision  of  the  re- 
feree by  the  Court  of  Common  Pleas.  It  is 
plain  that  no  power  is  given  to  that  Court  over 
the  referee  or  his  decision  other  than  is  expressed. 
The  power  of  control  and  review  is  expressed  tp 
be  in  the  Supreme  Court,  Moreover,  this  stat- 
ute is  similar  to  the  prior  local  Acts  of  April  6, 
1869  (P.  L.  725),  and  January  20,  1870  (P.  L, 
85)  under  which  it  had  been  decided  that  the 
Cfommon  Pleas  had  no  power  whatever  to  re- 
examine and  pass  upon  the  report  of  the  referee. 
(Thornton  v.  Enterprise  Ins.  Co.,  21  P.  F.  S. 
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234;  Butterfield  v,  Lathrop,  Id.  225.)  The 
meaning  of  those  statutes  on  the  point  in  ques- 
tion had  been  judicially  ascertained,  and  there- 
fore, the  latter  statute  in  similar  terms,  enacted 
in  view  of  that  adjudication,  has  the  same  intend- 
ment. 

It  is  urged  that  this  statute  is  in  conflict  with 
Art.  v.,  sections  26  and  27  of  the  Constitution. 
Section  26  prohibits  the  creating  of  other  Courts 
to  exercise  the  powers  vested  in  the  Judges  of 
the  Courts  of  Common  Pleas  and  Orphans' 
Court.  A  new  Court  is  not  created.  The  stat- 
ute only  applies  to  causes  pending  in  Courts  of 
Common  Pleas  and  Orphans'  Courts,  and  civil 
suits  cannot  be  instituted  elsewhere  till  new 
Courts  are  created.  By  agreement,  the  parties  to 
a  pending  suit  waive  jury  and  trial,  and  submit 
the  matters  at  variance  between  them  to  a  referee, 
and  judgment  is  entered  on  his  decision.  This 
no  more  violates  the  constitutional  provision, 
than  would  an  agreement  by  the  parties  confess- 
ing judgment  in  vacation.  Section  27  imposes 
the  duty  upon  the  Court,  when  the  parties  file 
an  agreement  to  that  end,  to  hear  and  determine 
the  cause.  Prior  to  the  Constitution  of  1873, 
the  Legislature  could  authorize  the  parties  to 
make  an  agreement  of  submission  to  a  referee, 
and  to  that  is  now  added  the  power  to  compel 
the  Courts  to  hear  and  determine  issues  of  fact 
as  well  as  of  law,  where  the  parties  so  elect. 

In  a  writ  of  error  under  the  Act  of  May  14, 
1874,  this  Court  can  hear  and  determine  only 
questions  of  law  involved  in  the  rulings  of  the 
referee,  relating  to  the  evidence  or  the  law  of 
the  case.  Hi3  findings  of  fact  are  as  conclusive 
as  the  verdict  of  a  jury.  If  the  point  were  made 
before  him  that  there  was  no  evidence  to  war- 
rant the  plaintiff's  recovery,  or  no  evidence  to 
warrant  the  finding  of  a  disputed  fact,  its  disposi- 
tion could  be  reviewed  the  same  as  when  made 
in  a  jury  trial.     (Lee  v.  Keys,  7  Nor.  175.) 

It  is  claimed  that  *'  the  plaintiff  below  is  not 
entitled  to  recovery  because  the  injury  of  which 
she  complains,  is  due  entirely  to  her  own  action." 
This  point  is  well  answered  by  the  referee.  By 
force  of  law,  the  instant  the  old  building  was 
torn  down,  the  city  took  part  of  the  land  for 
public  use,  and  is  liable  to  make  compensation 
to  the  owner,  the  same  as  if  it  had  been  taken  in 
any  other  mode. 

None  of  the  assignments  of  error  can  be  sus- 
tained, except  the  first.  With  reference  to  the 
second,  there  was  no  request  for  the  ruling 
therein  stated.  Had  it  been  desired,  the  point 
could  have  been  made  in  like  manner  as  if  the 
trial  were  before  a  Court  and  jury.  The  referee 
may  have  acted  in  accord  with  the  principle, 
though  it  is  not  stated  in  his  opinion. 

Judgment  reversed,  and  it  is  ordered  that  the 


record  be  remitted  to  the  Court  below  for  a  re- 
hearing before  the  referee. 

Opinion  by  Trunkey,  J.    Merojr,  J.,  ab- 
sent. 


Jan.  '80.  March  21,  18S1. 

Cam  and  wife  v.  Fillmaiu 

Husband  and  wife — Married  womatCs  contract 
for  necessaries —  When  her  separate  estate  may 
be  charged  under  provisions  of  Act  of  April  11, 
1848  —  Pleading —  Amendment  —  Prcutice — 
Evidence — Admission  of  irrelevant  testimony^ 
When  not  a  ground  for  reversal. 

In  an  action  against  husband  and  wife  for  necessaries 
furnished  for  the  use  of  the  joint  family,  in  which  it  is 
sought  to  charge  the  separate  estate  of  the  wife,  it  is  neces- 
sary to  diege  in  the  declaration  that  the  debt  sued  for  was 
contracted  by  the  wife,  and  incurred  for  articles  necessary 
for  the  support  of  the  joint  family,  and  if  these  averments 
be  made  in  one  count,  it  is  sufficient,  though  the  other 
counts  may  be  defective. 

Where,  in  luch  an  action,  a  defective  narr.  is  pleaded  to 
by  the  defendants,  and  afterwards,  by  leave  of  the  Court, 
the  plaintiff  files  an  amended  narr.,  and  the  case  goes  to 
trial  without  further  pleas ; 

Held^  that  the  presumption  is  that  the  trial  was  had  on 
the  amended  narr.,  and  that  the  mere  fact  that  the  Court 
did  not  order  the  plaintiff  on  the  trial  to  elect  under  which 
narr.  he  would  try,  afforded  no  ground  for  reversal. 

Circumstances  under  which  the  Court  was  justified  in 
submitting  the  question  to  the  jury,  whether  the  plaintiff 
had  brought  his  case  within  the  terms  of  the  Act  of  April 
II,  1S48,  so  as  to  charge  the  separate  estate  of  a  married 
woman,  detailed  and  commented  upon. 

The  admission  of  evidence,  which  although  incompe- 
tent and  irrelevant  at  the  time,  afterwards  b^ame  adinis- 
sible,  and  which  certainly  did  not  deceive  or  mislead  the 
jury,  will  not  constitute  adequate  ground  for  reversal. 

Error  to  the  Common  Pleas  of  Montgomery 
County. 

Assumpsit,  by  Henry  B.  Fillman  against 
Henry  Carn  and  Mary,  his  wife,  to  recover  the 
value  of  certain  meat  alleged  to  have  been  fur- 
nished by  plaintiff,  from  time  to  time,  to  defend- 
ants, at  the  request  of  said  Mary  Fillman,  and  on 
the  credit  of  her  separate  estate,  plaintiff's  action 
being  brought  with  the  intent  to  charge  said 
separate  estate  with  the  amount  claimed  therein. 

The  narr.  alleged  that  defendants — 

«  Henry  Cam  and  Mary  Cam,  his  wife,  .... 
were  indebted  to  the  said  plaintiff  in  the  sum  of  twenty 
thousand  dollars  for  necessaries,  to  wit,  meat  furnished  by 
plaintiff  to  the  defendants  for  the  maintenance  and  sup- 
port of  the  family  of  the  defendants  under  and  in  pursu- 
ance of  an  express  contract  made  between  the  said  plain- 
tiff and  the  said  Mary  Cam,  who  is  the  lawful  wife  of  the 
other  defendant,  for  the  same,  and  that  the  said  debt  was 
to  be  paid  for  out  of  her,  the  said  Mary  Cam's,  separate 
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estate,  and  said  goods,  chattels  and  meat  was  furnished  at 
her  request,  and  in  compliance  with  said  contract. 

*'  Also  ....  for  divers  goods,  wares  and  mer> 
chandise,  by  the  said  plaintiff  to  the  said  defendants  be- 
fore that  time  sold  and  delivered  at  the  special  instance 
and  request  of  Mary  Cam,  one  of  the  defendants,  for  ne- 
cessaries furnished  for  the  defendants  at  her  request  and 
on  the  credit  of  her  separate  estate.  Also  .... 
for  work  and  labor  done  ...  in  and  about  the  busi- 
ness of  said  defendants    .     .     .     at  their  special  instance 

and  request Also  for  money  laid  out  and 

expended  ....  to  use  of  said  defendants  at  their 
instance  and  request,  etc And,  being  so  in- 
debted .  .  .  they  promised  the  said  plaintiff  to  pay. 
....  Nevertheless  the  said  defendants  not  regard- 
ing; their  said  several  promises  and  undertakings  have  not 
paid,    .     .     •     to  the  damage  of  the  plaintiff,  etc." 

Defendants  pleaded  as  to  Henry  Carn  "  Non- 
assumpsit,*' and  as  to  Mary  Carn  **  Coverture, 
Non-assumpsit,  Set  off,  and  Payment.'* 

Subsequently  plaintiff,  by  leave  of  the  Court, 
filed  an  amended  narr.,  which  alleged  that  defend- 
ants— 

"  Henry  Cam  and  Mary  Cam,  his  wife,  .... 
were  indebted  to  the  said  plaintiff  in  the  sum  of  twenty 
thousand  dollars  for  necessaries  for  the  support  of  the 
£unily  of  the  said  Mary  Cam  and  Henry  Cam  under  and 
in  pursuance  of  a  contract  made  between  the  plaintiff  and 
the  said  Mary  Cam,  who  is  the  lawful  wife  of  the  othei> 
defendant,  that  the  said  plaintiff  should  furnish  on  the 
credit  of  the  said  wife's  separate  estate,  necessaries  for  the 
support  of  the  family  of  the  said  defendants,  to  wit,  meat, 
and  the  said  plaintiff  avers  that  on  the  credit  of  said  Mary 
Cam's  contract  and  on  the  liability  of  her  estate,  he  fur- 
nished meat  to  the  value  of  one  thousand  dollars  for  the 
support  of  the  family  of  said  defendant. 

**  Also  ....  for  divers  goods,  wares  and  mer- 
chandise, by  the  said  plaintiff  to  the  said  defendants  before 
that  time  sold  and  delivered  at  the  special  instance  and 
request  of  Mary  Cam  the  wife  of  Henry  Carn,  the  other 
defendant,  for  necessaries  furnished  on  the  contract  of  the 
said  Mary  Cam  for  the  support  of  the  family  of  the  said 
defendants,  on  the  credit  of  the  separate  estate  of  the  said 
Mary  Cam.  Also  ....  for  work  and  labor  done 
about  the  business  of  the  said  defendants  at  the  special  in- 
stance and  request  of  the  said  Mary  Carn.  Also  .  . 
.  .  for  money  laid  out  and  expended  ....  to 
and  for  the  use  of  said  defendants  and  at  her  like  instance 

and  request,  etc And;  being  so  indebted, 

she  the  said  defendant  promised  the  said  plaintiff  to  pay. 
....  Nevertheless,  the  said  defendants  not  regard- 
ing the  said  several  promises  and  undertakings  of  the  ^aid 
Mary  Carn,  have  not  paid  .  .  .  to  the  damage  of  the 
said  plaintiff,  etc." 

Defendants  filed  no  further  plea. 

On  the  trial  before  Ross,  P.  J.,  plaintiff  was 
called  upon  by  defendants  to  elect  whether  he 
would  try  under  the  orginal  or  amended  narr. 
This  plaintiff  declined  to  do.  Defendants  there- 
upon called  upon  the  Court  to  order  the  plaintiff 
so  to  elect.     This  the  Court  declined  to  do. 

It  appeared  from  the  evidence  that  the  defend- 
ant, Mary  Cam,  owned  a  house  and  lot  in  White- 
marsh,  that  her  husband,  with  whom  she  lived, 
had  for  some  years  been  blind,  and  that  she  at- 
tended to  the  providing  for  the  family.  That 
for  the  necessary  support  of  the  family  she  ob- 


tained from  time  to  time  meat  from  the  plain- 
tiff, that  the  meat  was  generally  received  by  Mrs, 
Cam  personally,  but  occasionally  by  her  daughters, 
and  that  from  time  to  time  she  had  made  con- 
siderable payments  on  account  to  plaintiff  for 
the  meat  she  had  received.  As  to  the  contract 
under  which  the  meat  was  fumished  the  testi- 
mony was  directly  contradictory.  The  plaintiff 
testified:  «*Mary  Cam  ordered  the  meat  from 
me.  I  was  going  around  with  the  wagon  and 
she  told  me  to  stop,  she  wanted  to  buy  some 
meat  of  me.  First  she  paid  cash  for  it  when  she 
got  it.  Then  she  asked  me  if  I  would  not  trust 
her.  I  said  I  would  if  she  would  pay  me.  .  .  . 
I  fumished  the  goods  on  Mrs.  Cam's  credit 
alone."  Mrs.  Cam  on  the  contrary  testified  : 
*'  I  never  made  any  contract  with  Fillman  for 
meat.  He  never  sold  me  the  meat  saying  he 
trusted  me  on  my  own  credit.  He  never  asked 
me  for  money.  I  gave  it  to  him  until  towards 
the  last.  I  got  the  meat  as  I  always  got  before 
Henry  went  blind." 

During  the  cross- examination  of  Mrs.  Cam, 
she  having  been  called  for  that  purpose  by  plain- 
tiff, she  was  asked,  int^r  a/ia,  the  following 
question.  **  Since  your  husband's  blindness 
have  you  controlled  the  earnings  of  yourself  and 
family,  and  have  you  appropriated  such  earnings 
to  the  support  of  your  family,  and  the  surplus,  i# 
any,  to  your  own  use?"  Objected  to  by  de- 
fendants. The  Court.  "  This  is  received  for 
the  purpose  of  showing  that  the  defendant  is  a 
feme  sole  trader."  Witness  replied,  '*  I  always 
took  the  boys*  earnings  for  a  living  and  when  I 
wanted  to  do  any  repair  to  the  buildings  on  my 
property." 

Defendants  presented,  inter  alia,  the  follow- 
ing points : — 

1  **  The  two  declarations  filed  by  the  plaintiff 
are  incongruous  and  incompatible  and  cannot 
stand  together  as  one  narr.,  and  therefore  the 
plaintiff  cannot  recover." 

2  "Under  the  authority  of  Berger  v.  Clark 
(29  Smith,  340)  and  under  the  pleadings  in  this 
case  the  plaintiff  cannot  recover." 

3  *  *  As  the  evidence  does  not  clearly  prove 
that  the  wife  did  contract  in  her  own  behalf,  the 
verdict  must  be  for  the  defendant." 

These  points  the  Court  refused,  except  in  so 
far  as  they  were  answered  in  the  general  charge, 
in  this  charge  the  Court  said,  inter  alia : — 

"  I.  Is  the  subject  of  this  bill  what  is  termed 
a  necessary  ?  It  was  for  meat  actually  consumed 
by  the  family. 

'*  2.  Did  the  wife  solely  and  alone,  apart  from 
her  husband,  and  not  as  his  agent  or  messenger, 
procure  it  by  her  special  instance  and  request, 
intending  to  pay  for  it  out  of  her  separate  estate? 
[Here  the  Court  read  portions  of  the  testimony 
to  the  jury.]    If  you  shall  determine  that  she 
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did,  you  need  inquire  no  further,  and  find  for 
the  plaintiff  the  amount  of  his  bill  with  interest. 
In  determining  this  you  will  remember  that  a 
subsequent  promise  tg  pay  on  the  part  of  the  wife 
will  not  bind  her,  the  promises — the  contract — 
must  precede  or  be  coincident  with  the  delivery 
of  the  meat.  If  you  should,  however,  find  that 
she  did  not,  you  will  next  inquire  whether  she 
stood  in  the  sense  of  the  controlling  head  of  the 
family,  under  the  relations  the  law  defines,  and 
the  statute  provides,  so  as  to  render  her  estate 
liable  for  her  contracts.  If  she  stood  in  such 
relation,  and  it  is  for  you  to  say  so,  under  the 
evidence,  then  she  would  be  liable  for  the  meat 
purchased  by  her  for  the  use  of  the  family.  If 
she  did  not,  then  there  is  no  liability  upon  her 
part." 

Verdict  and  jud^ent  for  the  plaintiff  in  the 
sum  of  ^276.90.  Defendants  thereupon  took 
this  writ,  assigning  for  error,  inter  aiia,  the 
refusal  of  the  Court  to  order  the  plaintiff  to  elect 
to  try  under  the  original  or  amended  narr.,  the 
admission  of  the  testimony  of  Mary  Carn  objected 
to,  and  the  refusal  of  defendants'  points  above 
cited. 

George  N,  Corson^  for  plaintiffs  in  error. 
The  pleadings  should  set  forth  a  claim  on  a 
special  contract  with  the  wife  alone.    To   go 
/urther  and  state  a  contract  with  husband  and 
wife  is  fatal. 

Berger  v.  Clark,  29  Smith,  344. 
The  Court  should  have  made  an  order  on  the 
plaintiff  to  elect  under  which  narr.  he  would  try ; 
we  were  entitled  to  know  the  nature  of  his  claim. 
A  judgment  cannot  be  recovered  against  a 
married  woman  under  the  Act  of  1848,  unless 
the  pleadings  make  out  a  case  within  its  pro- 
visions. 

Hecker  v,  Haak,  7  Norris,  242. 

Kuhns  V.  Turaey,  6  Norris,  500. 

Sawtelle's  Appeal,  3  Norris,  308. 

Cleaver  v.  Scheetz,  20  Smith,  498. 
The  evidence  as  to  defendant's  being  a  feme 
sole  trader  should  have  been  rejected  as  having 
no  bearing  on  the  point  at  issue. 

Charles  Hunsicker^  for  defendant  in  error. 
The  trial  took  place  under  the  second  narr. ; 
it  nowhere  states  a  contract  with  husband  and 
wife ;  it  alleges  the  contract  of  the  wife  specifi- 
cally, and  it  is  only  necessary  that  this  shall  be 
averred  in  some  way;  the  words  used  are  imma- 
terial. 

Murray  v.  Keyes,  ii  C.  391. 

Parke  t/.  Kleeber,  I  Wr.  251. 

Berger  v,  Clark,  29  Sm.  340. 
All  that  is  requisite  to  make  her  separate  estate 
liable  is  that  the  contract  should  be  for  **  neces- 
saries for  the  support  and  maintenance  of  the 
family,"  and  insolvency  of  the  husband  is  not  a 
condition  precedent. 

Bear's  EsUte,  10  Sm.  430. 

Davidson  v,  McCandlish  &  Son,  19  Sro.  169. 


There  was  no  need  of  an  election  as  to  which 
narr.  plaintiff  would  try  his  case  under :  there 
was  but  one  before  the  Court.  An  amended  narr. 
filed  by  leave  of  Court  is  virtually  a  withdrawal 
of  the  original  one. 

The  defendant  need  not  plead  de  novo  to  an 
amended  declaration. 

Kay  V,  Fredrigal,  3  Barr,  221. 

Good  Intent  Co.  v,  Hartzell,  10  Harris,  277. 

May  2,  1881.  The  Court.  In  all  cases 
where  debts  may  be  contracted  for  necessaries 
for  the  support  of  the  family  of  any  married 
woman,  the  creditor  may  bring  suit  against  the 
husband  and  wife,  and,  after  obtaining  judgment, 
have  execution  against  the  husband  alone,  and 
if  such  execution  shall  be  returned  that  no  prop- 
erty of  his  can  be  found,  then  execution  may 
be  issued  and  levied  on  the  property  of  the  wife. 
(Act  April  II,  1848,  §  8,  P.  L.  536.)  Accordingly 
this  action  was  instituted  against  both  husband 
and  wife,  and  the  declaration  properly  charges 
that  the  defendants  are  indebted.  The  same 
section  provides,  **  That  judgment  shall  not  be 
rendered  against  the  wife  in  such  joint  action, 
unless  it  shall  have  been  proved  that  the  debt 
sued  for  in  such  action  was  contracted  by  the 
wife,  or  incurred  for  articles  necessary  for  the 
support  of  the  family  of  the  said  husband  and 
wife."  This  proviso  is  construed  as  if  "and" 
were  in  place  of  **  or."  It  is  as  essential  to  aver 
said  matter  in  the  declaration  as  to  prove  it. 
And  the  averment  is  fully  and  distinctly  made  in 
the  amended  narr.  If  the  requisite  averment 
be  made  in  one  count  it  is  sufficient,  though 
other  counts  may  be  defective. 

The  amended  narr.  cures  any  defect  in  the 
original;  if  filed  by  leave  of  Court  it  is  pre- 
sumed the  trial  was  liad  on  that,  nothing  appear- 
ing to  the  contrary  (Kay  v.  Fredrigal,  3  Barr, 
221).  That  the  Court  did  not  stop  to  order  the 
plaintiff  to  make  a  formal  election,  does  not 
repel  the  presumption.  The  defendant  need 
not  change  his  plea  after  amendment  of  the  narr. 
unless  he  choose.  But  if  the  cause  were  tried 
without  any  plea,  it  would  not  avail  either  party 
as  an  objection  in  a  court  of  error.  (Good  In- 
tent Co.  V,  Hartzell,  10  Harris,  277.)  None  of 
the  specifications  of  error  which  rest  on  alleged 
defects  in  the  pleadings  can  be  sustained. 

Fillman  and  Mary  Cam  were  wittiesses,  and 
substantially  agree  that  for  a  number  of  years 
Fillman  furnished  meat  delivered  from  his 
wagon  at  the  defendant's  house,  that  Mrs.  Cam 
in  person  bought  the  meat,  paid  from  time  to 
time  what  was  paid  for  it,  and  when  she  had  not 
the  money  to  pay  down,  she  requested  him  to 
charge  it,  promising  to  pay  as  she  would  get 
money.  They  differ  in  this,  Fillman  says: 
**  Mary  Cam  ordered  the  meat  from  me;  I  was 
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going  around  with  the  wagon  and  she  told  mt  to 
stop,  she  wanted  to  buy  some  meat.  First  she 
paid  cash  for  it  when  she  got  it.  Then  she 
asked  me  if  I  would  not  trust  her,  I  said  I  would 
if  she  would  pay  me.  ...  I  furnished  the 
goods  an  Mrs.  Cam's  credit  alone.'*  And  Mrs. 
Cam  says :  '*  I  never  made  any  contract  with 
Fillman  for  meat.  He  never  sold  me  the  meat 
saying  he  trusted  me  on  my  credit.  ...  I 
got  Ae  meat  as  I  always  got  it  before  Henry 
went  blind."  Mr.  Carn  had  been  blind  for  ten 
years  and  followed  no  kind  of  business.  It  was 
not  disputed  that  the  meat  was  necessary  for  the 
family.  If  the  children  sometimes  got  meat 
from  the  wagon,  it  was  to  the  same  effect  as  if 
the  mother  received  it  with  her  own  hand, 
whether  contracted  for  by  herself  or  by  her 
husband.  The  only  material  conflict  in  testi- 
mony was  on  the  point  as  to  Mary  Cam  being 
the  contracting  party  for  the  meat.  If  she 
promised  payment  after  it  had  been  furnished, 
the  promise  was  not  binding;  but  if  she  con- 
tracted for  it  before  it  was  furnished,  her  subse- 
quent promise  would  not  annul  the  contract.  It 
is  very  clear  that  it  was  the  duty  of  the  Court  to 
submit  the  evidence,  and  the  jury  were  warranted 
in  finding  the  facts  made  requisite  by  statute  to 
be  proved,  which  entitled  the  plaintiff  to  a  judg- 
ment against  the  wife. 

The  only  assignment  of  error  seeming  to 
require  particular  remark,  is  the  twelfth,  to  the 
allowance  of  the  followingquestion  to  Mrs.  Carn: 
"  Since  your  husband's  blindness  have  you  con- 
trolled the  earnings  of  yourself  and  family,  and 
have  you  appropriated  such  earnings  to  the  sup- 
port of  your  family  and  the  surplus  if  any  to 
your  own  use?" 

This  was  for  the  purpose  of  showing  that  she 
was  a  fem^  sole  trader.  But  she  was  not  sued 
z&2^feme  sole  trader,  and  as  the  case  stood,  it 
was  not  admissible  to  prove  her  such.  So  little 
weight  is  attached  to  this  matter,  that  what  the 
Court  said  respecting  it  in  the  charge  is  not 
assigned  for  error.  It  is  manifest  the  case  turned 
on  the  issue  presented  in  the  charge,  namely, 
were  the  goods  furnished  necessary  for  the  use 
of  Mary  Cam  and  her  family,  and  were  they 
contracted  for  by  herself,  and  not  by  her- 
self and  husband  jointly.  Not  one  of  the 
numerous  points  refers  to  the  law  relative  to 
feme  sole  traders,  or  to  the  evidence  received 
to  prove  Mrs.  Cam  was  one.  We  think  it  cer- 
tain that  the  jury  were  not  misled  by  the  remark 
that  the  evidence  was  received  for  the  purpose 
of  proving  that  Mrs.  Cam  was  a  feme  sole 
trader.  As  to  the  evidence  itself,  it  afterwards 
became  admissible  in  cross-examination  of  Mrs. 
Cam,  following  her  examination  in  chief.  She 
denied  the  alleged  contract  and  stated  facts 
which  made  it  competent  to  ask  her  about  the 


control  and  use  of  the  earnings  of  herself  and 
family.  Though  evidence  be  incompetent  when 
offered,  if  afterwards  it  becomes  competent,  its 
admission  is  no  ground  for  reversal. 

Judgment  afhrmed. 

Opinion  by  Trunkev,  J. 


Jan.  '8i,  95.  February  28,  1881. 

Weightman's  Appeal. 

Appropriation  of  payments  by  law  when  not  made 
by  either  debtor  or  creditor — Doctrine  as  to, 
not  applied  as  against  a  surety. 

The  rule  of  law  which,  in  the  absence  of  appropriation 
by  the  parties,  appropriates  payments  in  the  way  most 
advantageous  to  the  creditor,  will  not  be  applied  to  the 
prejudice  of  a  surety. 

A.  and  B.  were  partners.  A.  sold  his  interest  to  B. 
who  continued  the  business,  and  agreed  to  pay  the  debts 
of  the  old  firm.  A.  died,  then  B.  died,  insolvent.  On 
the  audit  of  the  first  account  of  A.'s  executors,  C.  pre- 
sented a  claim  against  the  firm  of  A.  &  B.,  and  received 
a  pro  rata  dividend  of  24.86  per  cent.  On  the  audit  of 
the  account  of  B.'s  executor,  C.  presented  the  same  claim, 
and  also  a  personal  claim  against  B.,  and  received  a  divi- 
dend of  45.93  per  cent.,  on  the  aggregate  of  both  claims. 
On  the  audit  of  the  second  account  of  A.'s  executors,  C. 
again  presented  his  claim  against  the  firm  of  A.  &  B. : 

Held,  that  the  amount  awarded  C.  from  B.'s  estate  was 
to  be  applied  pro  rata  to  his  claim  against  B.  personally, 
and  to  his  claim  against  the  firm  of  A.  &  B.,  and  that 
therefore  he  was  entitled  to  24.86  per  cent,  only  of  his 
claim  against  the  firm  of  A.  &  B. 

Appeal  of  William  Weightman,  surviving  part- 
ner of  the  firm  of  Powers  &  Weightman,  from  a 
decree  of  the  Orphans*  Court  of  Philadelphia 
County,  dismissing  the  exceptions  to  and  con- 
firming the  adjudication  of  the  Judge  auditing 
the  second  account  of  the  executors  of  William 
W.  Burnell. 

The  facts  of  this  case  and  the  opinion  of  the 
Court  below  are  reported  at  length  in  9  Weekly 
Notes,  334,  q.  v. 

Weightman  took  this  appeal  after  the  adjudi- 
cation had  been  recommitted  for  amendment  in 
other  respects  than  those  which  he  claimed  to 
constitute  error,  but  before  final  decree,  assign- 
ing for  error  the  actioa  of  the  Court  in  awarding 
him  but  24.86  per  cent,  of  a  claim  presented  by 
him  against  the  estate  of  decedent,  in  lieu  of 
59.34  per  cent,  thereof,  the  amount  which  he 
claimed  to  be  due  thereon. 

Subsequently  a  final  decree  was  entered  in  the 
Court  below,  whereby  Weightman  was  awarded 
24.86  per  cent,  only,  as  aforesaid. 

/.  C.  Stillwell  9iid  -ff.  /.  C,  Walker,  for  ap- 
pellants. 

It  has  been  repeatedly  held  that  where  no  ap- 
propriation is  made  by  the  debtor,  the  creditor 
can  appropriate  the  payments  to  that  portion  of 
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his  debt  which  is  least  secure.  And  in  this  case 
there  was  and  could  be  no  appropriation  by  the 
debtor,  since  he  was  deceased,  and  his  estate 
hisolvent,  and  the  assets  were  being  distributed 
by  the  Court. 

Watt  &  Co.  V,  Hoch,  I  C.  411. 

The  County  of  Schuylkill  v.  The  Commonwealth,  12 
Id.  527. 

McQuaide  v,  Stewart,  12  Wr.  199. 

Woods  V.  Sherman,  21  Sm.  100. 
Where  a  debtor  owes  more  than  one  debt  to 
the  same  creditor,  and  a  payment  is  made  gen- 
erally, the  law  makes  the  application  (Moore  v. 
KifT,  28  Sm.  97),  and  in  the  way  most  beneficial 
to  the  creditor ;  and  therefore  to  the  debt  which 
is  least  secure. 

Watt  &  Co.  V,  Hoch,  supra,  ' 

Keim's  Appeal,  3  C.  43. 

Pierce  v.  Sweet,  9  Id.  151. 

Smith  V.  Brooke,  13  Wr.  147. 

Ege  V.  Watts,  5  Sm.  321. 

Foster  v.  McGraw,  14  Id.  464. 

McKelvcy  v,  Jarvis,  6  Norris,  414. 
W,  C.  Stoever  and  J,  W,  Hunsicker^  for  ap- 
pellees. 

At  the  time  this  appeal  was  taken,  the  account 
was  in  the  hands  of  the  Auditing  Judge,  having 
been  referred  back  for  correction.  There  was 
no  final  decree,  therefore,  and  the  appeal  should 
be  quashed.  In  any  case,  the  decree  of  the 
Court  will  be  sustained,  for  Burnell,  as  to  the 
debts  of  the  firm  of  Wheeler  &  Pape,  was  only 
surety  for  Wheeler,  and  the  doctrine  of  appro- 
priation of  payments  is  not  enforced  to  the  preju- 
dice of  a  surety. 

Pierce  v.  Sweet,  9  C.  151. 

February  28, 1881.  The  Court.  WHien  this 
appeal  was  taken,  there  was  no  final  decree,  and 
it  ought  properly  to  be  quashed.  As,  however, 
such  a  decree  was  afterwards  entered,  and  the 
motion  to  quash  has  not  been  pressed,  we  think 
it  best  to  make  an  end  of  the  case  by  affirming 
the  decree,  which  we  do  upon  the  opinion  of  the 
learned  Judge  in  the  Court  below  upon  the  ex- 
ceptions to  the  adjudication. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 


May,  '80,  70.  May  2,  1881. 

Bair  v.  Black. 

Errors  and  appeals — Limitation —  When  writ  of 
error  taken  too  late, 

A  writ  of  error  issued  one  day  after  the  expiration  of 
two  years  from  the  date  of  the  judgment  in  the  Court 
below  is  too  late,  and  will  be  quashed.  The  fact  that 
the  praecipe  was  dated  and  mailed  on  the  last  day  of  the 
two  years,  but  not  received  by  the  prothonotary  until  the 
following  day,  will  not  cure  the  defect. 


Error  to  the  Common  Pleas  of  York  County, 

Ejectment,  brought  to  April  Term,  1871,  for 
a  parcel  of  land  on  the  canal  shore  of  the  Sus- 
quehanna River,  in  York  County.  The  case 
was  tried  January  25,  1877,  when  a  verdict  was 
rendered  for  the  plaintiff.  Judgment  was 
entered  on  the  verdict  November  24,  1877. 
The  plaintiff's  counsel,  who  resided  in  York, 
signed  a  praecipe  and  affidavit  for  a  writ  of  error 
November  24,  1879,  and  mailed  it  on  the  same 
day  to  the  prothonotary  of  the  Middle  District, 
at  Harrisburg,  who  received  it  on  the  next  day, 
November  25,  and  on  that  day  issued  the  writ  of 
error,  which  was  received  and  filed  in  the  Court 
below  November  26,  1879. 

When  the  case  was  called  for  argument  in  the 
Supreme  Court, 

Edward  Champneys,  for  the  defendant  in 
error,  moved  to  quash  the  writ  of  error  on  the 
ground  that  it  was  not  "commenced  .  .  . 
within  two  years  .  .  .  after  judgment 
signed  or  entered  of  record,"  as  provided  by 
the  Act  of  April  i,  1874.  (P.  L.  50;  Purd. 
Dig.  Supplement,  p.  1873,  pi.  i.) 

Thomas  E,  Cochran  (with  whom  was  Hafj^ 
for  the  plaintiff  in  error. 

May  16,  1881.  The  Court.  The  judgment 
in  this  case  in  the  Court  below  was  entered 
November  24,  1877.  The  writ  of  error  was 
issued  November  25,  1879.  The  date  of  the 
praecipe  for  the  writ  cannot  help  the  case.  The 
two  years*  limitation  had  already  expired  when 
the  writ  issued,  and  the  motion  to  quash  must 
therefore  be  granted. 

Writ  of  error  quashed. 

Per  CxjRiAM. 


Commoit  picas— Hato. 


C.  P.  of  Crawford  County. 

The  Commonwealth  ex  rel.  v.  Davis  etal. 

Constitutional  law — Constitution  of  the  United 
States — Amendments — Art.  XIV.  Sec.  i-^Act 
of  May  <9,  j8S4  (/*.  L.  621) —  Common  schools 
— Admission  of  colored  children  into — Man- 
damus. 
Mandamus,   by  the  Commonwealth  ex  rel 

Elias  H.  Allen  against  M.  P.  Davis  and  others, 

school    controllers    of   the  city  of  Meadville, 
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whereby  relator  sought  to  oblige  defendants  to 
admit  his  two  minor  children,  who  werene^roes, 
to  the  Huidekoper  Grammar  School  in  said  city. 

A  writ  of  alternative  mandamus  issued,  to 
whidi  defendants  filed  an  answer.  On  the  trial 
tbe  foHowing  special  verdict  was  rendered. 

**  The  relator  is  a  negro  and  his  minor  chil- 
dren are  negroes.  The  respondents  are  con- 
trollers of  the  school  district  of  Meadville. 
Said  school  district  was  formerly  composed  of 
two  school  districts,  and  for  the  purpose  of  elect- 
ing directors,  and  holding  and  managing  the  real 
estate  necessary  for  school  purposes,  is  still  two 
districts,  the  first  of  which  is  composed  of  the 
First  and  Secoixl  Wards  of  the  city,  and  the 
second  is  composed  of  the  Third  and  Fourth 
Wards  of  said  city. 

''The  respondents  maintain  a  school  for 
negro  and  mulatto  children  in  the  First  Ward 
on  Park  Avenue,  about  three-fourths  of  one 
mile  from  the  residence  of  the  relator,  which  fill 
negro  and  mulatto  children  in  the  city  graded 
below  the  *  H'  class  are  allowed  to  attend.  All 
the  grades  below  the  '  H'  class  are  taught  in  the 
Huidekoper  Grammar  School — a  school  main- 
tained by  the  respoiKients  in  the  Third  Ward  of 
said  city,  about  one-fourth  of  a  mile  from  the 
residence  of  the  relator,  to  which  are  admitted 
all  the  children  of  the  Third  and  Fourth  Wards, 
except  negro  and  mulatto  children,  below  the 
'H'  class,  who  desire  to  pursue  studies  taught 
in  the  district  schools  in  said  city. 

"The  relator  lives  in  the  Third  Ward  of  said 
dty,  and  on  the  fourth  day  of  September,  A.  D. 
1880,  took  his  two  minor  children  to  the  Huide- 
koper Grammar  School  and  demanded  of  the 
teacher  in  charge  of  the  proper  class  into  which 
they  were  entitled  to  enter,  which  class  was  be- 
low the  '  H*  class,  that  they  be  admitted,  and 
their  admission  was  by  direction  of  the  respond- 
ents refused,  for  the  sole  reason  that  they  were 
negroes  or  mulattoes. 

''All  negro  and  mulatto  children  in  said  city 
after  they  have  reached  the  '  H'  class  are 
allowed  to  enter  the  same  schools  as  white  chil- 
dren. 

"The  public  schools  in  said  city  are  graded  as 
follows :  Eight  grades  or  classes  are  taught  in  the 
proper  district  schools,  of  which  the  Huidekoper 
Grammar  School  is  one,  to  wit:  Classes  M ,  L,  K, 
J,  H,  G,  F,  and  E,  and  four  grades  or  classes  are 
taught  in  the  high  school,  to  wit :  D,  C,  B,  and 
A.  Each  grade  or  class  is  completed  by  the 
pupil  in  one  year.  Four  grades  or  classes  are 
taught  by  the  one  teacher  in  the  separate  school 
for  negro  and  mulatto  children,  while  in  the 
other  schools,  there  is  at  least  one  teacher  for 
each  grade.  It  is  further  found  that  there  are 
more  than  twenty  negro  and  mulatto  children  in 


said  city  of  Meadville  over  six  and  under  twenty- 
one  years  of  age. 

"  Upon  these  facts  it  is  submitted  to  the  judg- 
ment of  the  Court  whether  a  mandamus  should 
issue  against  respondents  as  prayed  for  by  re- 
lator.'' 

Subsequently  the  question  raised  upon  the  spe- 
cial verdict  was  argued. 

Thomas  Roddy ^  for  relator. 

W.  R.  BoUi  for  respondents. 

May  9,  1 88 1.  The  Court  (after  stating  the 
facts).  The  question  presented  in  this  special 
verdict  and  to  be  resolved  by  the  Court  is,  whe- 
ther the  school  controllers  of  this  city  were  and 
are  justified  in  refusing  admission  of  the  relator's 
minor  children  into  the  public  schools  of  the 
district. 

In  the  Act  of  Assembly  of  this  Commonwealth 
of  the  8th  May,  1854,  and  known  as  the  Gen- 
eral School  Law,  it  is  enacted,  inter  atta^  as  fol- 
lows : — 

Section  2  provides :  "  That  the  Board  of  Con- 
trollers .  .  .  shall  establish  a  sufficient 
number  of  common  schools  for  the  education  of 
every  individual  between  the  ages  of  six  and 
twenty-one  years  in  their  respective  districts, 
who  may  apply  for  admission  and  instruction, 
either  in  person  or  by  parent,  guardian,  or  next 
friend,  .  .  .  and  they  shall  have  power  to 
establish  schools  of  different  grades,  and  to  de- 
termine into  which  school  each  pupil  shall  be  ad- 
mitted." 

Section  24  provides  v  "  That  the  directors  and 
controllers  of  the  several  districts  of  the  State 
are  hereby  authorized  and  required  to  establish 
in  their  respective  districts,  separate  schools  for 
the  tuition  of  negro  and  mulatto  children  when- 
ever such  schools  can  be  so  located  as  to  accom- 
modate twenty  or  more  pupils ;  and  whenever 
such  separate  schools  shall  be  established  and 
kept  open  four  monihs  in  any  year,  the  directors 
and  controllers  shall  not  be  compelled  to  admit 
such  pupils  into  any  other  schools  of  the  dis- 
trict." 

It  is  to  be  noted  that  neither  in  the  respond- 
ent's answer  nor  in  the  special  verdict  does  it 
appear  that  the  separate  school  for  negro  and 
mulatto  children  has  been  and  is  established  and 
kept  open  four  months  in  the  current  year,  and 
hence  the  more  compulsory  clause  in  section  24 
cannot  be  successfully  invoked  in  favor  of  these 
respondent  school  controllers.  We  cannot  know 
from  the  record  before  us  whether  or  not  this 
separate  school,  which  is  found  by  the  verdict  to 
be  established,  has  been  and  is  maintained  dur- 
ing four  months  in  any  one  year.  If  we  apply 
the  rule  that  whatever  does  not  appear  of  record, 
and  as  a  fact  found,  provided  it  be  of  importance, 
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is  to  be  taken  as  not  existing,  we  must  assume 
that  such  four  months*  school  is  not  maintained. 
Whether  the  general  schools  of  the  city  are 
maintained  four  months  in  a  year,  is  a  matter  of 
no  moment  here,  because  in  the  section  cited 
there  is  no  mention  of  length  of  time  for  the 
maintenance  of  any  other  school  or  kind  of 
school  than  the  separate  negro  or  mulatto  school. 
The  establishment  of  this  latter  school,  then, 
need  have  no  effect  upon  the  right  of  the  relator 
to  have  his  children  admitted  into  the  general 
public  schools  of  the  city ;  or,  in  the  langtiage 
of  the  Act,  *'  the  other  schools  of  the  city."  It 
is  no  concern  of  the  relator's  how  many  separate 
schools  are  established  and  maintained,  provided 
he  has  a  right  to  send  his  children  to  the  general 
schools  of  the  district.  It  was  the  obvious  mean- 
ing of  the  Act  that  the  four  months'  mainte- 
nance of  the  separate  negro  school  was  to  be  the 
criterion  of  the  discretion  of  the  school  board  in 
this  behalf,  and  that  it  was  only  to  be  exercised 
in  that  contingency. 

Admitting,  however,  that  this  separate  negro 
school  is  maintained  four  months  or  more  in  any 
one  year,  a  much  more  important  question  than 
this  is  raised  by  this  record. 

"  The  Constitution  of  the  United  States  is  the 
supreme  law  of  the  land,  .  .  .  and  the 
Judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  Constitution  or  laws  of  any  State 
to  the  contrary  notwithstanding."  It  is  con- 
tended that  the  24th  section  of  the  Act  of  8th 
May,  1854,  above  cited,  is  repugnant  to  the 
Constitution  of  the  United  States,  and  therefore 
inoperative,  null,  and  void. 

The  first  section  of  Art.  XIV.  of  the  Amend- 
jQcients  to  that  Constitution  is  as  follows : — 

**  Ail  persons  bom  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction 
thereof^  are  citizens  of  the  United  States  and  of 
the  State  wherein  they  reside. 

'*No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States.  Nor  shall  any 
State  deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws." 

'  *  No  searching  analysis  is  necessary  to  eliminate 
the  meaning  of  this  section.  Its  language  is  in- 
telligible and  direct.  Nothing  can  be  more 
transparent.  Every  word  employed  has  an  es- 
tablished signification.  There  is  no  room  for 
construction.  There  is  nothing  to  construe. 
Elaboration  may  obscure,  but  cannot  make 
clearer  the  intent  and  purpose  sought  to  be  car- 
ried out."     (Per  SwAYNE,  J.,  16  Wall.  126.) 

The  section  recognizes  in  express  terms  and 
defines  citizenship  in  the  United  States.  It 
makes, citizenship  dependent  upon  the  place  of 


one's  birth,  or  the  fact  of  one's  adoption,  and 
not  upon  the  Constitution  or  laws  of  any  State, 
or  the  condition  of  one's  ancestry. 

The  "  privileges  and  immunities"  of  a  citizen 
of  the  United  States  include  among  other  things 
the  fundamental  rights  of  life,  liberty,  and  prop- 
erty, and  also  the  rights  which  pertain  to  him  by 
reason  of  his  membership  in  the  Union,  among 
which  may  be  included  the  right  to  acquire  and 
possess  property  of  every  kind,  and  to  pursue 
and  obtain  happiness  and  safety,  subject  only  to 
such  restraints  as  the  government  may  provide 
for  the  general  good  of  the  whole.  life,  liberty, 
and  property  are  forbidden  to  be  taken  fironi  any 
person,  whether  citizen  or  not,^"  without  due 
process  of  law,"  and  "equal  protection  of  the 
laws"  is  guaranteed  to  all.  A  citizen  of  the 
United  States  is  not  bound  to  cringe  to  any  su- 
perior, or  to  pray  for  any  act  of  grace,  as  a 
means  of  enjoying  all  the  rights  and  privileges 
enjoyed  by  other  citizens.  Citizenship  of  the 
United  States  is,  according  to  the  Constitution ,  a 
sure  and  undoubted  title  to  equal  rights  in  every 
State,  subject  to  such  regulations  as  the  Legisla- 
ture may  rightfully  prescribe.  If  a  man  be  de- 
nied full  equality  before  the  law,  he  is  denied 
one  of  the  essential  rights  of  citizenship  as  a  citi- 
zen of  the  United  States. 

This  equality  of  rights  with  exemption  from 
any  and  all  disparaging  and  partial  enactments  in 
the  lawful  pursuits  of  life,  is  the  distinguishing 
privilege  of  citizens  of  the  United  States.  To 
them  everywhere  all  pursuits,  all  professions,  all 
avocations  are  open,  without  other  restriotion 
than  such  as  are  imposed  equally  upon  all  others 
of  the  same  age,  sex,  and  condition. 

This  section  of  the  XlVth  Amendment,  after 
assuring  citizenship  to  negroes,  was  designed  to 
assure  to  them  the  enjoyment  of  all  the  civil 
rights  that  under  the  law  are  enjoyed  by  white 
persons,  and  gave  to  them  the  protection  of  the 
general  government  in  that  enjoyment  whenever 
it  should  be  denied  to  them  by  the  States*  It 
not  only  gave  citizenship  and  its  privileges  to 
persons  of  color,  but  it  denied  to  any  State  the 
power  to  withhold  from  them  the  equal  protec- 
tion of  the  laws.  When  the  amendment  ordains 
that  no  State  shall  deprive  any  person  of  life, 
liberty,  and  property  without  due  process  of 
law,  or  deny  to  any  person  the  equal  protection 
of  the  laws,  this  is  declaring  most  emphatically 
that  the  laws  in  the  States  shall  be  the  same  for 
the  black  as  for  the  white.  That  all  persons 
whether  colored  or  white  shall  stand  equal  before 
the  laws  of  the  States  and  that  in  regard  to  the 
colored  race,  no  discrimination  shall  be  made 
against  them  by  law  because  of  their  color.  (Per 
Strong,  J.,  in  10  Otto,  307.) 

This  amendment  opens  the  courts  of  the  conn- 
try  to  every  one  on  the  same  terms  for    the 
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security  of  his  person  and  property,  the  pre- 
vention and  redress  of  wrong  and  the  enforce- 
ment of  contracts.  It  assures  to  every  one  the 
same  rules  of  evidence  and  modes  of  procedure ; 
it  allows  no  impediments  to  the  acquisition  of 
property  and  the  pursuit  of  happiness  to  which 
all  are  not  subjected ;  it  suffers  no  other  .  or 
greater  burdens  or  charges  to  be  laid  upon  one 
than  such  as  are  equally  borne  by  others;  it 
secucs  to  all  persons  their  civil  rights  upon  the 
saaie  terms.  These  civil  rights  are  absolute  and 
personal,  and  are  never  to  be  withheld,  and  may 
alia3rsbe  judicially  enforced.  (Per  Field,  J.,  in 
10  Otto,  368.) 

The  privileges  and  immunities  therefore,  of 
eweiy  citizen  of  the  United  States  which  are  pro- 
hibited by  the  XlVth  Amendment  from  being 
abridged  by  the  State,  I  have  shown  to  include 
the  fondamental  rights  of  life,  liberty,  and  pro- 
per^, with  the  right  to  acquire  and  possess  the 
saaie  freely  and  equally.  This  property  is  every- 
thing which  has  an  exchangeable  value,  and  the 
rig^  of  property  includes  the  power  to  dispose  of 
it  aocoiding  to  the  will  of  the  owner.  Labor  is 
property ;  education  is  property.  It  is  entitled 
to  protection  without  abridgment.  The  right 
to  vakt  this  species  of  property  available  is  next 
in  isfx>rtance  to  the  right  of  life  and  liberty. 
It  lies  to  a  large  extent  at  the  foundation  of  most 
other  fonns  of  property  and  of  all  solid  indi- 
vidual and  national  prosperity. 

Applying  this  exposition  of  the  Constitution  of 
the  United  States  to  the  facts  of  the  case  before 
us,  to  what  result  do  we  come?  A  citizen 
of  the  United  States  and  of  this  Commonwealth 
appeals  to  the  controllers  of  the  public  schools  of 
the  district  wherein  he  resides,  that  his  minor 
chikken  be  admitted  as  pupils  to  such  school, 
dieie  to  receive  those  privileges  to  which  they 
are  entitled  by  the  Constitution  of  the  United 
States  and  of  this  State,  and  their  admission  is 
refused  (in  the  language  of  the  special  verdict), 
*'  far  the  sole  reason  that  they  were  negroes  and 
mulattoes."  The  school  wherein  he  applies  for 
admission  is  a  graded  or  classified  school,  where 
the  children  of  other  citizens  are  admitted  to  the 
respective  classes  or  grades  they  are  capable  of 
entering.  Yet  th«  citizen  in  question  is  told  that 
he  cannot  have  the  same  privileges,  but  is  referred 
to  another  school,  in  another  district,  which  is 
ungraded  and  unclassified,  and  which  is  much 
less  convenient  of  access  than  the  classified  one 
in  his  own  district ;  and  all  this  for  no  other 
reason  than  a  difference  in  the  color  of  his  skin. 
Graded  or  classified  schools  are  either  beneficial 
or  not  beneficial  to  the  scholar.  If  they  are 
beneficial  they  confer  privileges  and  immunities 
upon  the  citizens  who  are  recipients  of  them  to 
which  every  citizen  is  entitled,  and  which  the 
State  cannot  abridge  by  the  passing  or  enforcing 


of  any  law.  If  they  are  not  beneficial,  or  rather, 
if  ungraded  schools  are  the  more  beneficial,  then 
the  establishment  of  the  ungraded  school  in 
Park  Avenue  for  the  exclusive  use  of  negro  chil- 
dren, is  contrary  to  law,  because  the  controllers 
have  no  right  to  exclude  white  children  there- 
from. The  privilege  and  immunities  of  white 
citizens  are  as  much  protected  from  abridgment 
as  those  of  colored  citizens. 

Again  if  the  24th  Section  of  the  Act  of  8th 
May,  1854,  is  capable  of  enforcement,  notwith- 
standing the  Constitution,  the  controllers  could 
be  compelled  by  mandamus  to  establish  a  sepa- 
rate school  for  negro  children  whenever  the  num- 
ber of  such  children  in  any  one  district  exceeded 
twenty.  The  language  of  the  Act  is  *  *  authorized 
and  required,"  and  if  the  negro  parents  of  negro 
children  should  fancy  their  privileges  would  be 
increased  by  such  separate  school,  they  could 
invoke  this  Act  to  compel  such  establishment 
and  maintenance,  but  that  would  be  contrary  to 
this  XlVth  Amendment  as  increasing  the  privileges 
and  immunities  of  colored  citizens,  and  abridging 
those  of  white  citizens. 

Moreover,  if  this  negro  school  as  separately 
established  were  a  graded  school,  I  cannot  think 
it  would  justify  these  respondents  in  refusing 
admission  of  this  relator's  children  to  the  gram- 
mar school,  llie  relator  has  the  same  right  to 
the  benefit  of  the  proximity  of  his  residence  to 
the  grammar  school,  as  his  white  neighbor  has. 
This  is  a  privilege  which  is  abridged  by  the  turn- 
ing him  over  to  a  school  which  is  at  a  much 
greater  distance  from  his  residence  than  the 
other. 

The  XVth  Amendment  of  the  Constitution  of 
the  United  States  prohibits  the  denial  or  abridg- 
ment of  voting  to  any  citizen  of  the  United 
States,  on  account  of  race  or  color.  If  a  State 
were  to  enact  that  in  voting  all  citizens  of  color 
within  the  State  or  even  within  a  county,  should 
vote  at  one  election  poll  only,  and  that  poll 
separate  from  the  poll  where  white  citizens  were 
permitted  to  vote,  and  scores  of  miles,  it  might 
be,  distant  from  the  residence  of  the  colored 
citizen,  while  white  citizens  were  given  polls 
numerous  and  convenient,  would  it  not  be  said 
that  the  right  of  suffrage  was  abridged,  though 
the  abstract  right  of  depositing  a  ballot  remained? 
So  with  the  privilege  of  travelling  in  public  con- 
veyances, visiting  hotels,  and  attending  public 
places  of  entertainment,  and  the  like,  secured 
to  colored  citizens  by  the  constitutional  and 
legal  enactments  with  which  we  are  familiar.  It 
has  never  been  for  a  moment  supposed  that  the 
duties  imposed  by  these  enactments  could  be 
evaded  by  the  setting  apart  of  one  car,  or  one 
train,  or  one  theatre,  or  one  hotel,  or  one  dining- 
room  in  a  hotel  for  the  exclusive  use  of  colored 
people.     How  then  can  the  spirit  or  policy  of 
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these  enactments  be  evaded  by  school  direc- 
tors by  the  setting  apart  of  one  school  for  the 
exclusive  use  of  negro  children  ?  Simply  to 
state  the  proposition,  is  to  furnish  a  complete 
answer  to  it,  and  that  answer  must  be  that  such 
cannot  be  done. 

In  the  consideration  of  the  question  presented 
by  this  record,  I  have  been  almost  forced  to  be- 
lieve tW  it  need  not  be  by  any  very  strained 
construction,  that  the  acts  done  and  suffered  by 
these  respondents,  and  of  which  the  relator 
complains  are  virtually  under  the  prohibition  of 
the  Xlllth  Amendment  to  the  Constitution  of  the 
United  States. 

It  was  not  adverted  to  in  the  argument  by 
either  party,  and  I  content  myself  by  merely  re- 
ferring to  it.  In  addition  to  slavery,  involuntary 
servitude  except  as  a  punishment  for  crime,  was 
abolished  by  this  last-named  enactment.  This 
abolition  of  slavery  and  involuntary  servitude 
was  intended  to  make  every  one  born  in  this 
country  a  freeman,  and  thus  to  endow  him  with 
civil  liberty.  «*  Civil  liberty  is  the  power  of  do- 
ing whatsoever  we  will,  except  when  restrained 
by  just  and  equal  laws.**  (Sharswood's  Black- 
stone,  p.  6  in  note.)  Therefore,  when  a  law 
makes  a  discrimination  between  classes  of  per- 
sons, and  one  which  deprives  the  one  class  of  their 
freedom  or  their  property  (in  the  sense  I  have 
heretofore  used  the  word  property)  or  which  makes 
a  caste  of  them  to  subserve  the  pride  or  vanity  of 
others,  or  which  deprives  one  citizen  of  civil 
rights  which  are  secured  to  other  citizens,  it 
would  seem  to  be  an  encroachment  of  his  liberty, 
and  a  badge  of  servitude  which  is  prohibited  by 
the  Constitution. 

Since  the  Act  of  1854  was  passed  a  great  re- 
volution has  taken  place  in  this  country.  Abso- 
lute equality  before  the  law,  and  equal  protec- 
tion under  the  laws,  is  to  be  predicated  of  the 
recent  constitutional  and  legal  enactments  of 
every  State  composing  the  United  States,  and  of 
the  Federal  Government  itself.  Under  these 
circumstances  I  cannot  see  why  this  section 
under  consideration,  involving  as  it  does  the  very 
personification  of  caste,  has  been  suffered  to  re- 
main upon  the  statute  book.  As  a  matter  of  fact, 
I  believe  it  to  be  practically  a  dead  letter  through- 
out the  Commonwealth.  It  ought  to  be  so  in 
this  city,  and  now  must  be  held  incapable  of 
enforcement  as  being  violative  of  the  principles 
of  the  Constitution  of  the  United  States.  It 
must  no  longer  be  said  that  the  Huidekoper 
Grammar  School  is  the  only  place  within  the 


United  States  where  a  distinction  is  made  as  to 
the  civil  rights  of  a  citizen  on  account  of  his  race 
or  color.  If  the  Senate  of  the  United  States  is 
open  to  the  entry  of^a  person  of  the  hitherto 
proscribed  race,  so  much  the  more  ought  to 
be  open  to  such  a  person,  a  public  district 
school. 

The  question  of  propriety  and  taste,  as  well  as 
the  social  and  intellectual  inferiority  of  the  col- 
ored race,  was  dwelt  upon  by  counsel  for  respond- 
ents in  their  argument,  but  it  is  manifest  that 
with  these  features  of  the  case,  this  Court  has 
nothing  to  do.  It  is  a  question  of  constitutional 
law,  pure  and  simple. 

Yet  I  cannot  avoid  the  remark,  that  I  can  see 
nothing  destructive  to  our  institutions  in  the 
demolition  of  the  legal  barriers  that  have  been 
erected  so  long  and  so  high  between  the  colored 
race,  and  their  natural,  civil,  and  political  rights 
and  liberties. 

The  white  race  owes  the  colored  race  at  least 
fair  play  in  their  great  struggle  for  education  and 
improvement  and  advancement,  which  they  are 
making,  and  have  a  right  to  make  in  their  recently 
emancipated  condition. 

If,  after  being  accorded  equal  advantages  and 
freedom  from  petty  tyranny  and  studied  insult, 
and  the  incentive  to  self-respect  which  is  meted 
to  others,  the  colored  man  then  falls  behind  in 
the  great  race  for  human  progress,  it  will  then 
be  time  to  talk  of  the  moral  and  intellectual  in- 
feriority of  his  race.  Nothing  but  gross  unchari- 
tableness  can  be  jealous  or  envious  of  advance* 
ment  and  progress  founded  upon  true  merit. 

To  conclude,  the  answer  of  the  respondent  to 
the  alternative  writ  of  mandamus,  is,  under  the 
facts  found  by  the  special  verdict,  adjudged  in- 
sufficient. The  relator  has  shown  himself  entitled 
to  the  relief  prayed  for.  Mandamus  is  concecled 
to  be  the  proper  remedy  for  the  wrong  com- 
plained of,  and  a  peremptory  writ  of  mandamus 
is  ordered  to  be  issued  commanding  and  requir- 
ing the  respondents  as  school  controllers  of  the 
city  of  Meadville  to  admit  the  minor  children  of 
the  relator  over  the  age  of  six  years  as  pupils 
into  the  public  school  under  their  control  in  the 
second  school  district  of  said  city,  and  known 
as  the  Huidekoper  Grammar  Sichool,  and  to  pro- 
ceed to  determine  into  which  grade  or  class  of 
said  school  the  said  minor  children  shall  so  be 
admitted  as  pupib. 

It  is  further  ordered  that  the  respondents  do 
pay  the  costs  of  this  proceeding. 

Opinion  by  Church,  P.  J, 
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YoL.  X.]    THURSDA  Y,  JUNE  23,  i88i.     [No.  10. 


g)U^prente  €outt. 


May  '81, 151  and  159.  May  16  and  19, 1881. 

The  Bourguignon  Building  Association  v. 

The  Commonwealth. 
The  Excelsior  Building  and  Loan  Associa- 
tion V.  The  Commonwealth. 

Taxes  and  taxation — Building  associations — 
Capital  stock  ofy  liable  to  taxation — Act  of 
April  10,  1879  {P.  Z.  16)— Act  of  June  7, 
J879  {F.  L.  112) — Construction  of 

The  Act  of  June  7,  1879  (P>  L*  112),  imposing  a  tax 
upon  the  capital  stock  of  corporations,  operated  as  an  ex- 
press repeal  of  the  Act  of  April  10,  1879  (P.  L.  16),  ex- 
empting building  associations  from  taxation. 

Bailding  associations  are  included  within  the  corpora- 
tioiis  upon  whose  capital  stock  taxation  is  imposed  by  the 
Attof  June  7,  1879 (P.  L.  ii2j. 

Writs  of  error  lo  the  Common  Pleas  of  Dau- 
phin County. 

Appeals  from  settlements  made  by  the  Auditor- 
General  and  State  Treasurer  against  the  Bourguig- 
non Building  Association  and  the  Excelsior  Build- 
ing and  Loan  Association  'respectively,  for  taxes 
upon  their  capital  stock. 

In  the  case  of  the  Bourguignon  Building  Asso- 
ciation, the  following  case  stated  was  by  agreement 
submitted  to  the  Court. 

"  This  is  an  appeal  from  a  settlement  made 
by  the  Auditor-General  and  State  Treasurer  for 
tax  on  capital  stock  under  the  Act  of  June  7, 
1879,  ^^^  y^^^  ending  first  Monday  of  November, 
1879.  '^^  company  is  a  building  association 
incorporated  in  1878,  under  the  Act  of  April  29, 
1874,  with  a  nominal  capital  of  one  million  dol- 
lars, divided  into  shares  of  J200  each.  At  the 
time  of  its  incorporation,  no  capital  had  been 
paid  in.  1615  shares  have  been  subscribed,  pay- 
able one  dollar  per  month  on  each  share.  Uj)  to 
first  Monday  of  November,  1879,  $50,113.45 
had  been  paid  in.  This  money  is  loaned  out  to 
members  on  mortgage  security.  By  the  Act  of 
Assembly  approved  April  10,  1879,  building 
associations  are  exempted  from  the  tax  claimed 
under  the  settlement  made  in  this  case.  The  Act 
was  formally  accepted  by  appellants,  and  there- 
upon new  letters  patent  were  issued  thereunder. 


The  Commonwealth  demands  the  tax  in  question 
under  the  provisions  of  the  general  Revenue  Act 
of  June  7,  1879." 

In  the  case  of  the  Excelsior  Building  and  Loan 
Association,  the  following  case  stated  was  by 
agreement  submitted : — 

"  This  is  an  appeal  from  the  settlement  made 
against  the  Excelsior  Building  and  Loan  Associa- 
tion by  the  Auditor-General  and  State  Treasurer. 
This  Association  was  incorporated  under  the  Act 
of  April  29,  1874,  and  by  authority  of  the  ninth 
section  of  the  Act  of  April  10, 1879,  accepted  and 
became  entitled  to  all  the  privileges  and  immuni- 
ties of  the  last  named  Act,  and  received  letters 
patent  reciting  the  same.  Up  to  the  first  Mon- 
day of  November,  1879,  100 1  shares  had  been 
subscribed  for  and  issued.  From  the  instalments 
of  one  dollar  per  month  on  these  shares  and  the 
profits  thereon,  the  capital  stock  had,  on  the 
first  Monday  of  November,  1879,  attained  am 
appraised  value  of  |6o,  190.43.  Upon  this  basis 
the  Auditor-General  and  State  Treasurer  assessed 
a  tax  at  the  rate  of  three  mills  for  the  149  days' 
interval  between  the  approval  of  the  Revenue 
Act  of  June  7,  1879,  and  the  first  Monday  of 
November,  1879,  said  tax  amounting  to  I77.39.'* 

The  questions  stated  and  submitted  to  the 
Court  in  both  cases  were : — 

1.  Are  the  provisions  of  the  Act  of  April  10, 
1879,  exempting  appellants  from  taxation,  re- 
pealed by  the  General  Revenue  Act  of  June  7, 

1879? 

2.  If  repealed,  does  the  Act  of  June  7,  1879, 
impose  a  tax  on  the  capital  stock  of  building  asso- 
ciations ? 

If  the  Court  found  both  these  propositions 
against  the  appellants,  then  judgments  were  to  be 
entered  for  the  Commonwealth  in  the  amounts 
of  I73.03  and  I77.39  respectively,  otherwise 
judgments  were  to  be  entered  for  appellants. 

The  Court  in  opinions  by  Henderson,  J., 
found  in  favor  of  the  Commonwealth  in  both 
cases.  Exceptions  were  in  both  cases  filed  and 
in  both  overruled,  and  judgments  entered  on  the 
findings  of  the  Court.  The  appellants  thereupon 
took  these  writs,  assigning  for  error,  inter  alia, 
the  entry  of  judgments  for  the  Commonwealth. 

/.  ^.  M.  Newlin  and  M.  H.  Stutzbach  (with 
themy.  P,  Klinges)y  for  the  Bourguignon  Build- 
ing Association,  zxidjohn,  L  Rodger s  (with  him 
y.  Levering  Jones  and  William  A,  Redding)^  for 
the  Excelsior  Building  and  Loan  Association, 
plaintiffs  in  error. 

When  the  Act  of  April  10,  1879  ^^  passed, 
building  associatiops  were  already  exempt  from 
taxation.  The  intent  of  that  Act  must  have  been 
therefore  to  secure  to  them  immunity  from  taxa- 
tion under  subsequent  Acts. 

The  Act  of  June  7,  1879,  was  passed  at  the 
same  session  of  the  Legislature,  and  should,  if 
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possible,  be  construed  so  as  to  harmonize  with 
other  Acts  passed  at  the  same  session. 

A  general  law  does  not  operate  as  a  repeal  of  a 
q)ecial  law,  unless  it  is  impossible  by  any  con- 
struction to  make  them  stand  together. 

Dyer  v,  Covington,  4  Casey,  186. 

Brown  v.  Commissioners,  9  Harris,  37. 

Bounty  Accounts,  20  Smith,  96. 

Erie  v,  Bootz,  22  Smith,  199. 

Shi  on  V.  Commonwealth,  3  Gr.  Cas.  205. 

In  re  Egypt  St.,  2  Id.  455. 

Bowen  v.  Lease,  5  Hill,  221. 

McFarland  v.  State  Bank,  4  Ark.  410. 

Ottawa  V,  County  of  La  Salle,  12  111.  339. 

Williams  v.  Pritchard,  4  T.  R.  2. 

United  States  t/.  Wigglesworth,  2  Stoi^r,  369. 

Erie  Railway  Co.  v.  Conunonwealth,  16  Smith,  84. 

Thorpe  v,  Adams,  L.  R.  6  C.  P.  125. 

Kilgore  v.  Commonwealth,  9  Weekly  Notes,  184. 
When  statutes  can  be  so  construed  as  to  stand 
together  they  should  be.    A  statute  is  not  to  be 
repealed  by  implication. 

Street  v.  Commonwealth,  6  W.  &  S.  209. 

Pearce  v.  Bank,  33  Ala.  693. 

McCool  V,  Smith,  I  Black.  459. 

Wood  V,  United  Sutes,  16  Pet.  342. 

Harford  v.  United  States,  8  Cranch,  109. 

Easton  Bank  v.  Commonwealth,  10  Ban-,  448. 

Humev.  Gossett,  43  111.  297. 

Johnston's  Estate,  9  Casey,  511. 

Gwinner  t\  R.  R.,  5  Smith,  126. 

Cohen  v.  Commonwealth,  6  Barr,  ill. 

Morris  V.  Canal  Co.,  4  W.  &  S.  461. 
The  Act  of  June  7,   1879,  must  be  strictly 
construed. 

Sewall  V,  Jones,  9  Pick.  412. 

Moseley  v,  Tift,  4  Fla.  402. 

Its  terms  cannot  be  construed  to  apply  to  build- 
ing associations,  because — 

I.  They  are  **  savings  institutions"  within  the 
meaning  of  the  Act,  and  therefore  exempt  from 
taxation.  2.  They  have  no  **  capital  stock" 
within  the  meaning  of  the  Act.  The  *'  shares" 
in  a  building  association  lack  the  distinctive  fea- 
tures of  "  stock"  in  other  kinds  of  corporations, 
Lyman  D,  Gilbert^  Deputy  Attorney-General 
(with  him  Henry  W,  Palmer^  Attorney-General), 
for  the  Commonwealth,  defendant  in  error. 

A  general  tax  law  repeals  all  earlier  special  laws, 
unless  they  are  specially  excepted,  or  arc  pro- 
tected by  contract. 

Iron  City  Bank  v,  Pittsburgh,  I  Wright,  340. 
Commonwealth  v.  Fayette  Co.  R.  R,  Co.,  5  Smith, 

452. 
Union    Improvement  Co.   v.    Commonwealth,    19 
Smith,  140. 
The  Act  of  June  7,  1879,  clearly  imposes  a 
tax  on  building  associations.     They  cannot  be 
deemed  savings  institutions  within  the  purview  of 
the  Act,  and  have  capital  stock  which  is  clearly 
liable  to  taxation.  * 

The  BouRGxnGNON  Building  Association  v. 
The  Commonwealth.  June  6,  1881.  The 
Court.     The  fourth  section  of  the  "  Act  to  pro- 


vide revenue  by  taxation,"  approved  Jtme  7, 
1879,  provides  as  follows : — 

"That  every  company  or  association  what- 
ever, now  or  hereafter  incorporated  by  or  under 
any  law  of  this  Commonwealth,  or  now  or  here- 
after incorporated  by  any  other  State  or  territory 
of  the  United  States,  or  foreign  government,  and 
doing  business  in  this  Commonwealth  or  having 
capital  employed  in  this  Commonwealth  in  the 
name  of  any  other  company,  association  or  asso- 
ciations, person  or  persons,  or  in  any  other 
manner,  except  foreign  insurance  companies, 
banks,  and  savings  institutions,  shall  be  subject 
to,  and  pay  into  the  treasury  of  the  Common- 
wealth annually,  a  tax  to  be  computed  as  fol- 
lows," etc. 

The  facts  of  this  case  are  brought  before  us  by 
a  case  stated,  in  which  it  is  agreed  that  the  ap- 
pellant **is  a  building  association  incorporated 
in  1878,  under  the  Act  of  twenty-ninth  of  April, 
1874,  with  a  nominal  capital  of  1 1,000,000, 
divided  into  shares  of  I200  each."  It  is  also 
agreed  that  up  to  the  first  Monday  of  November, 
1879, 150,113.45  (of  capital)  had  been  paid  in," 
and  ''  this  money  is  loaned  out  to  members  on 
mortgage  security." 

By  the  terms  of  the  case  stated  it  appears, 
therefore,  that  the  appellant  is  an  association  in- 
corporated by  a  la>v  of  this  Commonwealth, 
having  a  paid  in  capital  of  150,113.45  on  the 
first  Monday  of  November,  1879. 

Apparently  the  language  of  the  revenue  Act  of 
June  7,  1879,  subjects  the  appellant  to  the  pay^ 
ment  of  a  tax  upon  its  capital  stock.  It  is  con- 
tended, however,  that  it  is  not  liable  to  such  a 
tax,  upon  two  grounds — first,  because  building 
associations  are  excepted  firom  the  tax  claimed 
by  virtue  of  the  Act  of  April  10,  1879,  relating 
to  mutual  savings  fund,  building  and  loan  associ- 
ations, and,  second,  because  the  Act  of  June  7, 
1879,  does  not,  when  properly -construed,  im- 
pose a  tax  upon  building  associations.  As  it  is 
undoubted  that  the  Act  of  April  10,  1879,  does 
exempt  from  taxation  all  building  associations 
which  prior  to  and  at  that  time  were  subject  to 
taxation  by  exilsting  laws,  the  contentions  of  the 
parties  to  this  litigation  are  presented  by  the  case 
stated  in  the  two  following  questions : — 

First.  Are  the  provisions  of  the  Act  of  April 
10, 1879,  exempting  the  appellant  from  taxation, 
repealed  by  the  general  revenue  Act  of  June  7, 


i8jp? 


second.  If  repealed,  does  the  Act  of  June  7, 
1879,  impose  a  tax  upon  the  capital  stock  of 
building  associations? 

The  Court  below  having  decided  both  these 
questions  against  the  appellant  and  sustained  the 
settlement  made  by  the  Auditor-General  and 
State  Treasurer,  the  association  has  brought  the 
case  for  review  by  writ  of  error. 
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As  to  the  first  question,  the  language  of  the 
8th  section  of  the  Act  of  April  10,  1879,  is  as 
follows :  "  The  bonus  or  tax  due  to  the  Common- 
wealth upon  the  capital  stock  of  corporations  as 
provided  for  by  Act  of  first  of  May,  one  thousand 
eight  hundred  and  sixty-eight,  or  by  any  other 
Act,  shall  not  apply  to,  or  be  due  from  mutual 
savings  fund  or  building  and  loan  associations/' 
The  efiect  of  this  proviso  undoubtedly  was  to 
exempt  mutual  savings  fund  and  building  and 
loan  associations  from  the  payment  of  the  bonus 
or  tax  imposed  upon  them  by  the  Act  of  May  i, 
1868,  or  by  any  other  Act  in  force  on  April  10, 
1879,  but  that  was  its  whole  effect.  Neither  this 
section,  nor  any  other  of  the  Act  of  April  10, 
1879,  assumed  to  surrender  the  right  of  the 
Commonwealth  to  impose  any  taxes  she  might 
choose  to  impose  in  the  future.  Not  the  slightest 
attempt  is  made  to  prohibit  subsequent  legisla- 
tion in  hostility  with  that  of  the  Act  in  question. 
Hence  it  cannot  be  doubted  that  on  any  day 
after  the  loth  day  of  April,  1879,  it  was  within 
the  authority  of  the  Commonwealth,  acting 
through  the  law-making  power,  to  re-impose  any 
taxes  which  were  removed  by  the  legislation  of 
that  date.  While  it  may  be  argued  with  some 
force  that  it  would  be  inconsistent  for  the  same 
Legislature  to  remove  a  tax  by  one  Act  and  re- 
establish it  by  another  of  a  subsequent  date,  yet 
that  is  but  an  argument  of  inconsistency  at  the 
best.  It  would  be  very  proper  to  be  addressed 
to  the  legislative  body  as  a  reason  for  not  passing 
the  subsequent  Act,  but  it  is  absolutely  of  no 
force  where  addressed  to  a  Court  which  is  bound 
to  construe  and  enforce  plain  legislative  words. 
Were  the  subject  an  open  one,  it  would  be 
enough  to  suggest  that  in  the  interval  between 
d^  dates  of  the  two  Acts  there  may  have  occurred 
such  a  change  in  the  financial  affairs  of  the  Com- 
monwealth, or  in  the  opinions  of  the  members 
of  the  legislative  body  respecting  those  affairs,  as 
to  induce  them  to  re-impose  taxes  which  they 
had  by  the  earlier  Act  removed.  In  view  of 
these  considerations,  it  is  evident  that  if  the  Act 
of  June  7,  1879,  imposes  the  tax  in  question,  it 
is  scarcely  essential  to  the  discussion  to  deter- 
mine whether  it  is  a  repeal  of  the  Act  of  April 
10,  preceding. 

But  if  it  were  material,  the  question  is  not 
difficult  of  solution.  The  eighteenth  section  of 
the  Act  of  June  7th  provides,  "  that  this  shall 
go  into  effect  immediately,  and  that  all 
laws  or  parts  of  laws  inconsistent  herewith,  or 
which  are  hereby  substantially  re-enacted,  be 
and  the  same  are  hereby  repealed."  The  eighth 
section  of  the  Act  of  April  loth  is  certainly  and 
necessarily  inconsistent  with  the  fourth  section 
of  the  Act  of  June  7th  if  the  latter  imposes  a  tax 
which  the  former  removes,  and  hence  the  ques- 
tion is  not  one  of  implied  but  express  repeal. 


In  the  case  of  Commonwealth  v.  Fayette  County 
Railroad  Company  ^5  P.  F.  S.,  on  p.  455)  we 
said:  "The  Act  of  twelfth  April,  1859,  ex- 
pressly repeals  any  existing  law  inconsistent  with 
the  provision  as  to  taxation,  and  as  the  defend- 
ants are  conceded  to  be  within  the  words  of  the 
Act,  the  limitation  of  taxation  in  their  fifth  section 
is  clearly  altered  or  repealed."  In  the  case  of 
The  Union  Improvement  Company  t^.  The  Com- 
monwealth (19  P.  F.  S.  140),  the  company  was 
by  the  express  provision  of  a  supplement  to  its 
charter  exempted  from  taxation  on  its  capital 
stock  and  dividends.  Yet  we  held  that  it  was 
liable  to  such  tax  under  the  general  language  of 
the  Act  of  May  i,  1868,  imposing  tax  upon  all 
corporations,  without  any  words  either  of  special 
or  general  repeal.  The  decision  was  put  solely 
upon  the  ground  that  the  Act  of  1868  subjected 
to  taxation  the  capital  stock  of  all  corporations, 
and  that  therefore  it  must  be  intended  to  repeal 
even  previous  Acts  which  gave  special  exemp- 
tion. On  page  143  it  was  said  by  Williams, 
Justice :  "  It  is  true  that  this  company  was  ex- 
empted from  taxation  by  a  special  Act,  but  this 
is  wholly  immaterial  if  it  was  the  intention  of  the 
Legislature  to  repeal  the  exemption  by  the  Act  of 
1868.  If  no  sudi  repeal  was  intended  why  did 
the  Legislature  declare  that  the  stock  of  all  com- 
panies whatever,  except  banks,  savings  institutions, 
and  foreign  insurance  companies,  ^ould  be  sub- 
ject to  the  tax  imposed  by  the  Act?  The  ex- 
emption of  these  three  classes  of  corporations 
from  the  operation  of  the  Act  conclusively  shows 
that  the  Legislature  intended  to  include  within 
its  provisions  all  other  corporations  whatever, 
whether  they  had  been  previously  exempted 
from  taxation  or  not.  If  such  was  not  their 
intention,  why  were  they  not  included  in  the 
saving  provisions  of  the  Act  ? 

This  language  goes  much  further  than  any  re- 
quirement of  the  present  case  demands.  In  the 
case  just  cited  the  exemption  was  by  a  special 
Act  which  constituted  part  of  the  charter  of  the 
company,  and,  of  course,  it  was  limited  to  that 
particular  corporation.  In  the  case  at  bar  the 
plaintiff  in  error  is  one  of  a  class,  and  claims  the 
benefit  of  a  general  Act  exempting  all  building 
associations.  The  Act  of  May  i,  1868,  con- 
tained no  general  repealing  clause,  but  did  con- 
tain a  section,  the  sixteenth,  which  repealed  a 
number  of  Acts  and  parts  of  Acts,  by  precise 
description,  but  none  of  which  embraced  the 
Exempting  Act  of  11  April,  1862,  which  appjied 
to  the  Union  Improvement  Company.  Not- 
withstanding all  thk>  it  was  determined  by  this 
Court  that  the  more  general  language  of  the  Act 
of  1868,  making  the  capital  stock  of  all  corpora- 
tions liable  to  taxation,  operated  as  a  repeal  of 
the  special  exemption  in  question.  In  the  case 
of  the  Erie  Railway  Company  v.  The  Common- 
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wealth  (i6  P.  F.  S.,  on  p.  87),  the  present 
Chief  Justice  said :  **  There  is  no  principle 
better  established,  and  it  requires  no  long  array 
of  cases  to  prove  it,  than  that  no  surrender  of 
the  general  power  of  taxation  by  any  legislative 
act  can  be  implied."  In  the  present  case  there 
is  no  language  in  any  part  of  the  Act  of  April 
lo,  1879,  as  we  have  heretofore  shown,  that 
purports  to  surrender  in  any  degree  the  general 
power  of  taxation  possessed  by  the  Common- 
wealth. Under  the  case  last  referred  to,  it  was 
held  that  such  surrender  cannot  be  implied. 

We  are  therefore  clearly  of  opinion  that  the 
Act  of  June  7,  1879,  was  a  fresh  and  independ- 
ent exercise  of  the  taxing  power,  unrestrained 
by  any  previous  surrender  or  limitation,  so  far 
as  building  associations  are  concerned,  and  also 
that  it  operated  as  an  express  repeal  of  the  Act 
of  April  10,  1879,  exempting  such  associations 
from  taxation. 

The  remaining  question  submitted  by  the  case 
stated  is,  "Does  the  Act  of  June  7,  1879,  im- 
pose a  tax  upon  the  capital  stock  of  building 
associations?"  The  express  language  of  this 
Act  includes  **  every  company  and  association 
whatever  ....  except  foreign  insurance 
companies,  banks,  and  savings  institutions."  A 
building  association  is  neither  a  foreign  insurance 
company  nor  a  bank,  and  it  cannot,  without  a 
manifest  abuse  of  terms,  be  denominated  a 
savings  institution.  Technically,  building  asso- 
ciations and  savings  institutions  have  not  a  feature 
in  common.  In  practical  details  of  their  opera- 
tion they  are  totally  dissimilar.  The  latter  were 
well  known  and  in  general  use  long  before  the 
former  were  heard  of,  or  had  any  authorized 
existence.  If  there  were  the  slightest  doubt  as 
to  whether  the  Legislature  regarded  savings 
institutions  and  building  associations  as  the  same, 
it  is  instantly  dispelled  by  observing  the  manner 
in  which  they  are  treated  in  various  Acts.  The 
Act  of  May  1,  1868,  imposed  taxation  upon  all 
companies  whatever,  *'  except  banks  and  savings 
institutions  and  foreign  insurance  companies;" 
but  yet  provided  in  the  same  section  *«  that 
building  associations,  plank  road  or  turnpike 
companies,  shall  not  be  liable  for  any  tax  to  the 
Commonwealth  when  such  companies  make  or 
declare  no  dividends."  If  **  building  associa- 
tions" were  already  exempt  from  the  operation 
of  the  4th  section,  because  they  were  **  savings 
institutions,"  the  proviso  clause  of  that  section 
which  exempts  them  when  they  declare  no  divi- 
dends would  be  an  absurdity.  In  the  5  th  sec- 
tion of  the  Tax  Act  of  April  24,  1874,  occurs 
the  following  clause:  **and  excepting  also 
banks  and  savings  institutions,  building  associ- 
ations, and  foreign  insurance  companies."  If 
the  two  classes  were  the  same,  of  course  they 
would  not  receive  separate  designation.     Prer 


cisely  the  same  independent  designation  of  these 
two  classes  of  corporations  occurs  in  the  except- 
ing clause  of  section  three  of  the  general  tax 
law  of  March  20,  1877.  When  the  Act  of  June 
7,  1879,  w^  passed,  all  companies  or  associ- 
ations whatever  were  subjected  to  the  tax,  "  ex- 
cept foreign  insurance  companies,  banks,  and 
savings  institutions,"  and  the  conclusion  is  irre 
sistible  that,  inasmuch  as  in  the  previous  Acts 
upon  the  same  subject,  building  associations 
were  included  in  the  excepting  clauses  by  express 
mention,  they  were  omitted  from  the  excepting 
clause  of  this  Act  because  it  was  so  intended.  It 
is  unnecessary  to  pursue  the  discussion.  We  are 
of  opinion  that  the  learned  Court  below  were 
correct  in  their  conclusion  upon  both  questions 
submitted,  and  therefore  the  judgment  is 
affirmed. 

Opinion  by  Green,  J. 

The  Excelsior  Building  and  Loan  Associ- 
ation V,  The  Commonwealth.  June  6,  1881. 
The  Coxjrt.  This  case  is  determined  by  the 
opinion  just  filed  in  the  case  of  the  Bourguignon 
Building  Association  v.  The  Commonwealth. 

Judgment  affirmed. 

Per  Curiam. 


July,  '80,  97. 


Orcutt's  Appeal. 


Februarys,  1 881. 


Collateral  inheritance  tax — Acts  of  April  7, 
1826^  sect,  I  {P.  Z.  227)y  April  lo,  iS^g, 
sect,  J3  (JR.  L,  57/),  March  11 ,  iSso,  sect. 
3  {P,  Z.  J70),  and  April,  22,  1858  (/>.  Z. 
47o)y  discussed  and  construed—Situs — Urtitcd 
States  securities,  wherever  deposited,  have  as 
their  situs  the  domicile  of  the  owner — Exe- 
cutors and  administrators — Comity  of  StcUcs 
— Foreign  executor. 

The  bonds  of  the  United  States,  wherever  deposited, 
are  simply  evidences  of  indebtedness,  and  cannot  there- 
fore  acquire  a  situs  different  from  the  domicile  of  their 
owner. 

Estates  must  have  a  situs  within  this  Commonwealth 
in  order  to  be  liable  to  the  collateral  inheritance  tax 
under  the  laws  thereof. 

The  collateral  inheritance  tax  does  not  attach  to  the 
very  articles  of  property  of  which  the  deceased  died  pos- 
sessed ;  it  is  only  imposed  upon  what  remains  for  distri- 
bution after  expenses  of  administration,  debts,  and  right- 
ful claims  of  third  parties  have  been  paid  or  provided  for. 
It  is  on  the  net  succession  to  the  beneficiaries,  and  not  on 
the  securities  in  which  the  estate  of  the  decedent  was  in- 
vested, that  the  tax  is  payable. 

The  collateral  inheritance  tax  is  payable  only  upon 
estates  passing  by  a  will  operative  within  this  State,  or 
under  the  intestate  laws  thereof,  or  by  deed  or  grant 
intended  to  take  effect  after  the  death  of  the  decedent. 
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A.,  a  citizen  of  New  Jersey,  died  domiciled  there, 
leaving  a  will  nominating  B.  as  his  executrix,  who  was 
jdso  domiciled  in  New  Jersey,  and  to  whom  letters  were 
granted  by  the  surrogate  of  the  domicile  of  the  testator. 
A.  had  at  the  time  of  his  death,  certain  United  States 
securities  deposited  with  C,  in  Philadelphia,  which  were 
overdue.  B.  demanded  the  bonds  of  C. ,  who  refused  to 
deliver  them,  but  took  out  ancillary  letters  of  administra- 
tion, r.  /.  a.,  in  Pennsylvania,  collected  the  amount  of 
the  bonds,  and  filed  his  account.  There  were  no  credit- 
ors in  Pennsylvania,  and  the  beneficiaries  under  A.  's  will 
were  all  domiciled  in  other  States : 

Heldt  that  the  fund  produced  from  the  proceeds  of  the 
bonds  lacked  at  least  some  of  the  ingredients  of  liability 
above  referred  to ;  that  it  had  no  situs  other  than  the 
domicile  of  the  testator  or  his  executrix ;  that,  while  the 
will  was  sufficient  to  pass  the  personalty  in  this  State,  it 
did  not  appear  that,  upon  final  administration  and  distri- 
bution in  the  domicile  of  the  testator,  any  part  thereof 
would  go  to  collateral  legatees ;  and  that,  therefore,  it 
was  not  liable  to  the  collateral  inheritance  tax  under  the 
laws  of  this  Commonwealth. 

Semb/e^  that,  under  the  above  circumstances,  there  was 
no  good  reason  why  C.  should  not  have  delivered  the 
bonds  to  B.  when  she  requested  that  they  should  be  so 
delivered. 

The  Act  of  April  10,  1849,  sect.  13  (P.  L.  572),  pro 
viding  that,  if  any  non- resident  of  the  State  shall  die 
leaving  real  or  personal  property  within  this  G>mmon- 
wealth,  the  same  shall  be  subject  to  the  payment  of  col- 
lateral inheritance  tax,  was  intended  only  to  embrace 
personal  property  of  a  tangible  nature,  actually  situated 
or  used  for  business  purposes  within  this  Commonwealth, 
and  cannot  be  constnied  to  refer  to  mere  certificates  of 
indebtedness,  such  as  government  bonds,  deposited  within 
this  Comnoonwealth  for  safe  keeping. 

Whether  said  last-named  Act  was  repealed  by  the  Act 
of  April  22,  1858  (P.  L.  470),  not  decided. 

Appeal  of  Lydia  Ann  Orcutt,  executrix  of  the 
will  of  Wesley  Grindle,  deceased,  under  letters 
testamentary  granted  in  New  Jersey,  from  the 
decree  of  the  Orphans'  Court  of  Philadelphia 
County  dismissing  her  exceptions  to  the  adjudi- 
cation on  the  account  of  The  Fidelity  Insurance, 
Trust,  and  Safe  Deposit  Company,  administrator 
c.  /.  a,  of  the  said  decedent  in  Pennsylvania. 

The  facts  of  the  case,  as  they  were  set  forth 
in  the  adjudication  of  the  Auditing  Judge 
fHANNA,  P.  J.),  were  as  follows:  "Wesley 
Grindle,  the  decedent,  was  a  citizen  of  and 
domiciled  in  the  State  of  New  Jersey,  and  died 
in  that  State  on  the  12th  day  of  June,  1879. 
His  last  will  and  testament,  dated  the  27th  day 
of  March,  1879,  was  admitted  to  probate  in  the 
surrogate's  office  at  Camden,  New  Jersey,  on 
the  31st  day  of  October,  1879,  ^^^  letters  testa- 
mentary thereon  were  granted  to  Lydia  Ann 
Orcutt,  the  executrix  named  therein,  on  the  6th 
day  of  December,  1879. 

*'The  decedent  had  on  deposit  with  The 
Fidelity  Insurance^  Trust,  and  Safe  Deposit 
Company  of  the  city  of  Philadelphia  ^24,000  in 
bonds  of  the  10-40  loan  of  the  United  States, 
which  had  been  called  for  redemption,  and, 


being  over-due,  only  awaited  the  intervention 
of  decedent's  legal  representative  to  be  converted 
into  money. 

**  The  Fidelity  Insurance,  Trust,  and  Safe 
Deposit  Company  declined  to  deliver  the  bonds 
to  the  executrix,  being  advised  that  it  was  need- 
ful for  their  protection  to  require  ancillary  letters 
to  be  granted  in  Pennsylvania. 

"The  executrix,  being  a  resident  of  New 
Jersey,  was  incompetent  to  take  letters  testa- 
mentary in  this  State  without  entering  security. 
In  order  to  obtain  possession  of  the  bonds  in 
question  for  the  purposes  of  her  administration, 
she  therefore  requested  that  ancillary  letters  of 
administration  cum  testatnento  annexe  should  be 
granted  by  the  Register  of  Wills  for  the  county 
of  Philadelphia  to  tihe  present  accountants.  Let- 
ters were  accordingly  granted  to  them  on  the 
20th  day  of  January,  1880.  The  bonds  were 
disposed  of,  and  the  proceeds  constituted  the 
subject  of  the  account. 

"This  administration  was  purely  ancillary  to 
that  of  the  executrix  in  New  Jersey,  there  were 
no  creditors  in  this  State,  and  the  fund  remain- 
ing in  the  hands  of  the  accountants,  after  deduc- 
tion of  all  charges,  viz.,  $22,029.02,  was  to  be 
awarded  to  the  executrix  of  the  domicile  for 
administration  according  to  the  terms  of  the 
will.  ^ 

"  By  the  will,  with  the  exception  of  a  legacy 
of  J2000  to  the  testator's  mother,  the  entire 
estate  was  bequeathed,  in  equal  proportions,  to 
the  testator's  brothers  and  sisters.  All  the  lega- 
tees resided  in  the  States  of  New  Jersey  and 
New  York,  and  none  in  this  State. 

"In  view  of  these  facts,  it  was  claimed  on 
behalf  of  the  executrix  and  legatees  that  the  fund 
was  not  liable  to  the  tax  on  collateral  inheritances 
imposed  by  the  laws  of  Pennsylvania,  and  should 
be  awarded  to  the  executrix  of  the  domicile 
without  charge  therefor.  It  was  also  stated  that 
the  Register  of  Wills  of  this  county,  to  whom  the 
facts  above  stated  had  been  made  known,  made 
no  claim  for  the  said  tax." 

The  Auditing  Judge  awarded  1 1108.28  to  the 
Commonwealth  of  Pennsylvania,  being  the 
amount  of  the  collateral  inheritance  tax  upon 
the  fund  for  distribution  less  the  legacy  of  I2000 
to  testator's  mother. 

To  this  adjudication,  Lydia  Ann  Orcutt,  ex- 
ecutrix, filed  exceptions,  which  were  dismissed 
by  the  Court,  and  a  decree  entered  confirming 
the  adjudication.  The  said  executrix  thereupon 
took  this  appeal,  assigning  for  error  the  decree 
of  the  Court  as  above. 

J.  B,  Tattmsendy  for  the  appellant. 

The  doctrine  that  the  situs  of  personal  pro- 
perty is  to  be  deemed  that  of  the  domicile  of 
the  owner  is  unquestionable. 

Under  the  Act  of  April  7,  1826  (Purd.  Dig. 
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3i4y  pl.  i),  the  property  taxable  is  such  only  as 
passes  to  volunteers. 

Commonwealth's  Appeal,  lo  Casey,  204. 
The  explanatory  Act  of  March  11,  1850,  §  3 
(Purd.  Dig.  216,  pl.  8),  limits  the  effect  of  the 
original  Act  so  that  it  relates  to  persons  and 
estates  within  the  Commonwealth.  The  fund 
in  question  must  be  administered  in  New  Jersey ; 
it  is  impossible  to  tax  it  without  knowing  whether 
or  not  it  may  all  be  required  in  the  domicile  of 
the  decedent  to  pay  debts. 

Strode  t/.  ComHh,  2  Sm.  181. 
The  legislation  prohibiting  foreign  executors 
from  acting  in  this  State  has  beeA  modified  by 
various  enabling  Acts.  The  tendency  of  these 
modifications  is  altogether  at  variance  with  the 
proposed  right  to  tax  in  this  case. 

The  case  of  Commonwealth  v,  Alexander 
(4  Pa.  L.  J.  448) y  was  founded  on  English  cases 
which  have  since  been  overruled. 

Jackson  v,  Forbes,  2  C.  &  J.  (Ex.)  R.  382. 

Jn  re  Bruce,  Ibid.  436. 

Att'yGeneral  r.  Forbes,  2  C.  &  F.  48. 

Att*y-General  v.  Jackson,  8  Bligh,  15. 

Arnold  v,  Arnold,  2  M.  &  C.  256. 

Thomson  v.  Adv. -General,  13  Simons,  153. 

Att'y-Gencral  r.  Napier,  6  Exch.  217. 

2  Williams  on  Executors  (Am.  Ed.),  1485. 
The  principle  that  the  collateral  inheritance 
tax  ought  not  to  be  levied  on  the  property  of 
non-residents  has  also  been  recog»ized  in — 

R.  R.  Co.  V,  Pa.,  15  Wall.  300. 

Murray  v.  Charleston,  6  Otto,  433. 

Kintting  v.  Hutchinson,  34  Leg.  Int.  365. 
To  sustain  the  taxing  power  in  this  case  would 
be  to  impose   a  double  tax  and  to  violate  the 
comity  of  States. 

The  Act  of  April  10,  1849  §  ^3  (Purd.  Dig. 
215,  pl.  4),  which  would  seem  to  provide  for 
taxation  of  the  property  of  a  non-resident,  has 
been  repealed  by  the  Act  of  April  22,  1858,  §  8 
(P.  L.  470). 

H,  W,  Palmery  Attorney-General  for  the 
Commonwealth,  did  not  appear  and  presented 
no  paper-book. 

May  2,  1 881.  The  Court.  The  fund  for 
distribution  $22,029.02,  as  shown  by  the  account 
of  the  ancillary  administrator,  is  the  net  proceeds 
of  United  States  ten-forty  bonds,  which  belonged 
to  Wesley  Grindle,  a  citizen  of  the  State  of  New 
Jersey,  and  domiciled  therein  at  the  time  of  his 
decease  in  June,  1879.  The  bonds  deposited  by 
the  decedent  with  the  Fidelity  Insurance,  Trust, 
and  Safe  Deposit  Company  of  Philadelphia,  for 
safe  keeping,  had  been  called  for  redemption, 
and  being  over  due,  were  payable  on  presen- 
tation at  the  United  States  Treasury.  By  his 
last  will  and  testament,  the  decedent  gave  a 
legacy  of  I2000  to  his  mother,  and  bequeathed 
the  entire  residue  of  his  estate,  in  equal  propor- 
tions, to  his  brothers  and  sisters,  all  of  whom 


reside  in  the  States  of  New  Jersey  and  New  York. 
The  will  was  probated  in  New  Jersey,  and  in 
December,  1879,  letters  testamentary  were  duly 
granted  by  the  Surrogate  to  appellant,  the  ex- 
ecutrix therein  named.  The  Fwlelity  Company, 
claiming  that  for  its  protection  ancillary  letters 
should  be  taken  out  in  this  State,  declined  to 
deliver  the  bonds  to  the  executrix.  Letters  of 
administration  were  accordingly  granted  by  the 
Register  of  Wills,  in  Philadelphia,  to  the  ac- 
countant, who  collected  the  bonds  and  filed  an 
account  showing  the  above  balance  of  cash  on 
hand.  The  administration  under  these  letters 
was  purely  ancillary  to  that  of  the  executrix  in 
New  Jersey,  and  inasmuch  as  there  appear  to  be 
no  creditors,  legatees,  or  distributees  in  this  State, 
the  fund,  after  deducting  all  proper  charges, 
must  be  awarded  to  her  for  administration  ac- 
cording to  the  laws  of  New  Jersey  and  the  pro- 
visions of  testator's  will. 

We  are  not  called  upon  to  express  any  opinion 
as  to  whether  under  the  circumstances,  the  de- 
mand of  the  Fidelity  Company  was  reasonable 
or  not.  It  was  acquiesced  in,  and  the  single 
question  presented  by  the  assignments  of  error 
is,  whether  the  r^idue  of  the  fund,  after  de- 
ducting Court  costs  and  the  legacy  of  I2000 
to  testator's  mother,  is  subject  to  collateral  in- 
heritance tax  under  the  laws  of  this  State.  The 
learned  President  of  the  Orphans'  Court  held 
that  it  was,  and  he  accordingly  decreed  the  pay- 
ment of  ^1108.28  to  the  register  of  wills  for 
collateral  inheritance  tax,  and  the  residue  to  the 
executrix  in  New  Jersey,  for  administration  and 
distribution  there. 

The  first  Act  on  the  subject  of  collateral  in- 
heritance taxes,  passed  in  1826,  provides  that  all 
estates,  real,  personal,  or  mixed,  passing  from 
any  person  who  may  die  seized  or  posseted  of 
such  estate,  being  within  this  Commonwealth, 
either  by  will  or  under  the  intestate  laws  thereof, 
to  any  person  other  than  to  father,  mother,  hus- 
band, wife,  children  or  lineal  descendants,  shall 
be  liable  to  a  tax ;  and  makes  it  the  duty  of  all 
executors,  administrators,  and  their  sureties  to 
pay  the  same  (P.  L.  227).  By  the  Act  of  1850, 
the  words  "being  within  this  Commonwealth," 
in  the  Act  of  1826,  were  construed,  *'  to  relate 
to  all  persons,  who  have  been  at  the  time  of 
their  decease,  or  may  now  be  domiciled  within 
this  Commonwealth,  as  well  as  to  estates;  and 
this  is  declared  to  be  the  true  intent  and  mean- 
ing of  said  Act**  (P.  L.  170). 

Shortly  after  the  passage  of  the  latter  Act,  it 
was  decided  in  Short's  Estate  (4  Harris  63),  that 
personalty  of  a  citizen  of  Pennsylvania,  derived 
either  from  within  or  without  the  State  and  pass- 
ing to  others  than  those  named  in  and  excepted 
by  the  terms  of  the  original  Act,  was  liable  to  the 
tax.    This  position  has  never  been  questioned. 
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Nor  can  there  be  any  doubt  as  to  real  estate  situ- 
ated within  the  Commonwealth.  Whether  the 
person  dying  seised  or  possessed  thereof  be  a 
citizen  of  the  State  or  not,  so  much  thereof  as 
passes  to  collaterals  is  subject  to  the  tax,  because 
it  has  a  situs  within  the  State^  and  the  title  must 
be  transmitted  according  to  our  laws  governing 
the  conveyance  or  descent  of  real  estate.  It  is 
only  in  regard  to  personal  property  of  non-resi- 
dents that  any  question  can  arise.  The  general 
rule  undoubtedly  is,  that  the  situs  of  personal 
property  follows  the  domicile  of  the  owner ;  but, 
for  particular  purposes,  some  species  of  personal 
property  may  have  an  actual  situs  distinct  from 
the  legal  one.  This  qualification  of  the  rule, 
however,  cannot  apply  to  the  kind  of  property 
from  which  the  fund  in  this  case  was  realized. 
The  bonds  were  simply  evidence  of  indebtedness, 
not  by  any  person  or  corporation  within  the 
Commonwealth,  but  by  the  general  Government. 
There  is  no  reason  why  such  property  should, 
for  any  purpose,  have  a  situs  different  from  the 
domicile  of  its  owner.  The  testator  entrusted 
the  bonds  temporarily,  for  safe-keeping,  to  the 
Fidelity  Company,  but  they  were,  constructively 
at  least,  in  his  possession  at  the  time  of  his  de- 
cease. There  were  no  creditors,  legatees,  or 
distributees  in  the  State  claiming  them  or  any 
portion  of  the  proceeds  thereof;  and  in  the  ab- 
sence of  creditors  or  other  interested  parties  in 
thb  State  claiming  administration  here,  I  can  see 
no  good  reason  for  refusing  to  deliver  the  bonds 
to  the  executrix.  As  it  is,  however,  the  fund 
here  is  in  the  hands  of  a  purely  ancillary  ad- 
ministrator whose  sole  function  was  to  receive 
from  the  United  States  Treasury  the  amount 
called  for  by  the  bonds  and  transmit  the  same, 
less  costs  and  charges,  to  the  executrix  in  New 
Jersey  for  administration  according  to  the  laws 
of  that  State,  and  the  directions  of  the  testator. 
It  is  true  that,  if  creditors  or  distributees,  resid- 
mg  here,  had  intervened  and  demanded  distribu- 
tion or  payment  directly  from  the  accountant, 
the  Orphans'  Court,  in  its  discretion,  might  have 
heard  them  and  might  also  have  permitted  for- 
eign creditors  to  present  their  claims ;  but,  that 
is  matter  of  judicial  discretion,  not  of  right 
(Dent's  Appeal,  10  Harris,  514). 

It  is  also  clear  from  the  Act  itself,  as  well  as 
ftom  the  construction  it  has  heretofore  received, 
that  the  property  taxable  is  such  only  as  passes  to 
vobtrUeers^  persons  not  excepted  by  the  terms  of 
the  Act.  The  tax  does  not  attach  to  the  very 
articles  of  property  of  which  the  deceased  died 
possessed.  It  is  imposed  only  on  what  remains 
for  distribution  after  expenses  of  administration, 
debts,  and  rightful  claims  of  third  parties  are 
paid  or  provided  for.  It  is  on  the  net  succession 
to  the  beneficiaries  and  not  on  the  securities  in 
which  the  estate  of  the  decedent  was  invested. 


(Commonwealth's  Appeal,  10  Casey  204;  Strode 
V.  Commonwealth,  2  P.  F.  Smith,  181.)  How, 
then,  is  it  possible  to  impose  a  tax  on  this  fund 
when  it  has  never  been  ascertained  judicially 
how  much  or  whether  any  of  it  will  go  to  the 
collateral  legatees?  When  the  executrix  charges 
herself  with  the  fund  received  from  the  ancill^y 
administrator  and  settles  her  account  in  New 
Jersey,  who  can  tell  how  much  of  it  may  be 
successfully  claimed  by  creditors  and  others  as 
against  the  legatees?  The  Court  of  the  testator's 
domicile  is  the  only  one  that  can  properly  deter- 
mine how  much  of  it  will  ultimately  go  to  the 
collateral  legatees. 

Again,  by  the  very  words  of  the  Act,  the  tax 
is  not  only  limited  to  such  estates  as  have  a  situs 
within  the  Commonwealth,  and  also  pass  to  col- 
lateral heirs  or  legatees,  but  it  is  further  restricted 
by  defining  the  mode  in  which  they  shall  pass, 
viz.,  estates,  ''being  within  this  Commonwealth" 
and  "passing  from  any  person,"  etc.,  "either  by 
will  or  under  the  intestate  laws  thereof,"  etc. 
It  is  clear,  therefore,  that  estates,  not  passing  by 
a  will  that  is  operative  within  the  State,  or  under 
the  intestate  laws  thereof,  or  by  deed  or  grant 
intended  to  take  effect  after  the  death  of  the  de- 
cedent, are  not  within  the  purview  of  the  Act. 
Devolution,  either  under  the  intestate  laws  of 
the  Commonwealth,  or  under  a  properly  executed 
will,  is  clearly  made  a  condition  of  liability  to 
the  tax.  To  render  estates  liable  to  the  tax, 
therefore,  they  must  in  the  first  place  have  a  situs 
within  the  Commonwealth,  and  in  the  second 
place,  they  must  pass,  in  one  or  other  of  the 
modes  prescribed,  to  the  collateral  heirs  or  dis- 
tributees ihtended  by  the  Act.  We  are  of  opinion 
that  the  fund  in  question  lacks  at  least  some  of 
the  ingredients  of  liability  above  referred  to. 
Neither  the  bonds  themselves,  nor  their  proceeds 
ever  had  any  situs  other  than  the  domicile  of  the 
testator  or  his  executrix ;  and  while  the  will  is 
sufficient  to  pass  personal  property  in  this  State, 
it  does  not  yet  appear  that  upon  final  adminis^ 
tration  and  distribution,  any  part  of  the  fmid  will 
go  to  the  collateral  legatees. 

The  Act  of  April  loth,  1849,  provides  in  gen- 
eral terms,  that  if  any  non-resident  of  the  State 
shall  die  leaving  real  or  personal  estate  within 
this  Commonwealth  the  same  shall  be  subject  to 
the  payment  of  collateral  inheritance  tax.  It  is 
contended  that  this  Act  was  repealed  by  the  Act 
of  April  2 2d,  1858.  Without  passing  on  that 
question,  we  are  of  opinion  that  the  Act  was 
never  intended  to  apply  to  the  kind  of  personal 
propertv  from  which  the  fund  in  this  case  was 
realized.  It  was  doubtless  intended  to  embrace 
only  personal  property,  of  a  tangible  nature, 
actually  situated  or  used  for  business  purposes 
within  the  Commonwealth,  and  not  to  mere  cer- 
tificates of  indebtedness,  such  as  Government 
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bonds,  whose  situs  necessarily  follows  the  owner's 
domicile. 

Decree  reversed  and  it  is  now  adjudged  and 
decreed  that  the  residue  of  the  fund,  viz.,  twenty 
thousand  and  five  dollars  and  fifty- two  cents,  less 
the  costs  of  this  appeal,  be  paid  to  the  appellant, 
Lydia  Ann  Orcutt,  executrix  of  the  last  will  of 
Wesley  Grindle,  deceased,  for  administration 
and  distribution  according  to  the  laws  of  the 
State  of  New  Jersey  and  the  provisions  of  said 
testator's  will ;  and  it  is  further  ordered  that  the 
costs  of  this  appeal  be  paid  by  the  appellee  out 
of  the  fund  in  hand. 

Opinion  by  Sterrett,  J. 


Jan.  '8i,  4  and  5.  March  10,  1881. 

Miller's  Appeals, 

Taxes  and  taxation — Exemption  from — **  Purely 
public  charity*^ — Constitution  of  Pennsylvania^ 
Art,  IX.  sect,  i — Act  of  May  14, 1874 — Con- 
vents—  Roman  Catholic  schools  —  Equity — 
Injunction — Powers  of  Court  of  Equity  to  en- 
join collection  of  illegal  taxes. 

Taxes  were  levied  upon  certain  properties  held  respect- 
ively by  a  Roman  Catholic  bishop  in  trust,  and  by  a  Ro- 
man Catholic  charitable  corporation,  which  properties 
were  used  as  schoob,  supported  for  the  most  part  by  charity, 
in  which  children  were  instructed  partly  in  the  Roman 
Catholic  faith,  but  which  were  open  to  all  children  with- 
out distinction  of  sex,  race,  or  religious  belief.  Those 
children  only  paid  tuition  who  were  able  to  do  so.  The 
instruction  was  given  altogether  by  sisters  of  charity,  who 
lived  in  the  buildings,  and  who  also  educated  certain 
novices  and  postulants  living  with  them  gratuitously.  Bills 
in  equity  being  filed  to  restrain  the  collector  of  taxes  from 
lev3ring  and  collecting  the  taxes  imposed  on  said  proper- 
ties, preliminary  injunctions  were  granted.  Motions  to 
dissolve  said  injunctions  on  the  ground  of  want  of  equita- 
ble jurisdiction  in  the  premises,  and  that  the  charity  was 
not  purely  public  under  the  provisions  of  the  Constitution 
and  Act  of  Assembly  relating  to  exemption  from  the  pay- 
ment of  taxes,  were  afterwards  discharged,  and  the  injunc- 
tions continued : 

Held^  that  the  Court  erred  in  granting  the  injunctions, 
and  that  they  should  be  dissolved. 
• 

Appeals  by  G.  M.  Miller,  Receiver  of  Taxes 
for  the  city  of  Wilkesbarre,  from  two  interlo- 
cutory decrees  of  the  Court  of  Common  Pleas  of 
Luzerne  County. 

The  two  appeals,  involving  the  same  question, 
were  heard  together. 

On  December  7,  1880,  two  bills  in  equity 
were  filed,  one  by  William  O'Hara,  Roman 
Catholic  Bishop  of  Scranton,  holder  of  certain 
properties  in  the  city  of  Wilkesbarre,  in  trust  for 
certain  Roman  Catholic  congregations,  and  the 
other  by  a  corporation  known  as  the  Society  of 
the  Sisters  of  Christian  Charity,  duly  incorpo- 
rated under  the  Act  of  Assembly  of  April  29, 


1874,  owner  in  fee  of  certain  other  properties  in 
the  said  city,  against  G.  M.  Miller,  Receiver  of 
Taxes  for  the  city  of  Wilkesbarre. 

The  bills  set  forth  that  taxes  were  levied  on 
the  said  properties  by  the  proper  authorities, 
and  that  the  defendant  was  about  to  enforce  the 
collection  of  the  same  by  warrant,  and  prayed 
for  a  preliminary  injunction  to  enjoin  and  re- 
strain him  from  so  doing. 

The  affidavits  taken  in  support  of  the  bills  es- 
tablished the  fact  that  the  buildings  were  origi- 
nally designed  and  erected  for  schoob,  and  that 
they  had  always  been  used  as  such ;  that  these 
schools  were  carried  on  with  no  view  to  profit, 
and  were  open  alike  to  all  children  without  refer- 
ence to  creed  or  color,  though,  indeed,  a  lead- 
ing purpose  of  their  organization  and  mainte- 
nance was  the  education  of  the  children  of 
Catholic  parents,  and  a  part  of  the  daily  exer- 
cises consisted  of  the  religious  services  prescribed 
by  the  Catholic  church ;  that  tuition  was  charged 
for  the  instruction  of  those  children  whose  pa- 
rents were  able  and  willing  to  pay  it,  while  all 
other  children  were  admitted  free  of  expense  so 
far  as  the  capacity  of  the  buildings  and  nmnber 
of  teachers  would  allow;  that  theretofore  the 
expenses  of  maintaining  these  schools  had  been 
largely  in  excess  of  the  receipts  realized  from 
payments  for  tuition,  the  balance  having  been 
supplied  from  year  to  year  by  charity,  and  that, 
from  the  very  nature  of  the  institutions,  this  or- 
der of  things  must  continue ;  that  no  revenues 
from  the  schools  could  in  any  event  ever  inure 
to  profit  or  gain ;  that  the  schools  were  taught 
by  sisters  of  charity,  who  resided  therein,  and  that 
in  addition  to  the  regular  sisters  of  the  order 
there  were  others  called  postulants  and  novices, 
who  lived  with  them,  and  who  received  the  pre- 
paratory instruction  necessary  before  entering 
the  society  \  that  these  were  charged  no  tuition 
fee ;  and  finally,  that  the  purpose  of  the  corpo- 
ration known  as  '*  The  Society  of  the  Sisters  of 
Christian  Charity,"  complainants  in  the  second 
suit,  was,  as  stated  in  their  charter,  <<  to  found, 
endow,  and  maintain  an  institution  of  purely 
public  charity  for  the  education  and  instruction 
of  the  young." 

Preliminary  injunctions  were  awarded,  and  on 
the  same  day  motions  were  entered  by  defendant 
to  dissolve  the  injunctions,  on  the  ground  of  want 
of  equitable  jurisdiction,  and  that  the  schools 
were  not  purely  public  charities  under  Article 
IX.  Sect.  I,  of  the  Constitution  and  the  Act  of 
May  1 4, 1874,  passed  in  pursuance  thereof.  These 
motions  were  refused  by  the  Court,  and  the  pre- 
liminary injunctions  continued  on  January  20, 
1 88 1,  in  an  opinion  by  Woodward,  P.  J. 

Thereupon  defendant  took  these  appeals,  as- 
signing for  error  the  action  of  the  Court  in  grant- 
ing the  special  injunctions  restraining  the  de- 
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fendant  from  collecting  the  taxes  levied  and 
assessed  upon  the  properties  mentioned  in  the 
bills. 

Thomas  H,  Atherton^  Allan  H,  Dickson^  and 
William  S,  McCuan^  for  appellant. 

A  court  of  equity  has  no  jurisdiction  to  re- 
strain the  collection  of  a  tax  where  the  only  rea- 
son for  the  interposition  by  injunction  is  the  ille- 
gality of  the  tax. 

Hewitt's  Appeal,  7  Norris,  60. 

Dows  V,  City  of  Chicago,  1 1  Wall.  1 10. 

State  Railroad  Tax  Ca^es,  2  Otto,  613. 

Haanewinkle  v,  Georgetown,  15  Wall.  548. 

Yoongblood  v.  Sexton,  32  Mich.  406. 

Brewer  v.  Spring6eld,  97  Mass.  154. 

Gorrell  v.  Murphy,  I  Leg.  Gaz.  Rep.  495. 

Vancott  V.  Supervisors  of  Milwaukee  Co.,  18  Wis. 

247. 
Mechanics  and  Traders'  Bank  v,  Deboit,  I  Ohio  St. 

591. 
Baltimore  v.  Baltimore  &  Ohio  R.  R.  Co.,  21  <Md.  50. 
Ritter  v.  Patch,  and  Berri  v.  Patch,  12  Cal.  298-9. 
Rockingham  Savings  Bank  v,  Portsmouth,  52  N.  H. 

17. 
Snsq.  Bank  v.  Supervisors  of  Broome,  25  N.  Y.  312. 
Hoagland  V.  Township  of  Delaware,  17  N.  J.  Eq. 

106. 
Sheldon  v.  The  Central  School  District,  25  Conn. 

223. 
Greene  v,  Mumford,  5  R.  I.  472. 

The  cases  to  the  contrary  are  distinguishable 
from  this  one  either  in  that  they  were  based  on 
fraud  or  malfeasance  of  a  public  officer,  or  an 
illegal  assessment  which  affected  all  parties  alike, 
or  that  all  the  parties  submitted  themselves  to 
the  jurisdiction  without  objection. 

The  schools  in  question  are  not  institutions  of 
"  purely  public  charity,**  and  cannot  therefore 
claim  the  exemption  provided  by  Article  IX. 
Sect.  I,  of  the  Constitution  and  the  Act  of  May 
14,  1874. 

The  true  test  is  to  be  found  in  the  objects  of 
the  institution. 

Donohugh  v.  Library  Co.,  5  Norris,  306. 
Burd  O^han  Asylum  v.  Upper  Darby,  8  WEEKLY 
Notes,  i. 

These  buildings  are  used  as  convents,  and  the 
primary  object  of  such  institutions  is  to  afford  a 
common  residence  for  a  certain  class  of  religious 
people ;  and  however  charitable  the  lives  of  the 
inmates,  it  still  remains  a  dwelling-house  of  per- 
sons, whether  citizens  or  aliens,  subject  to  the 
laws  of  the  State  of  Pennsylvania,  and  under  an 
obligation  to  pay  a  uniform  rate  of  taxation  upon 
their  residences  in  the  State.  Religious  purposes 
become  charitable  in  a  legal  sense  only  when 
they  have  a  public  object. 

Cocks  V,  Mauers,  L.  R.  12  Eq.  Cas.  585. 

But  treating  these  buildings  as  schools  purely, 
they  are  still  not  exempt  from  taxation,  be- 
cause— 

I.  The  instruction  is  not  merely  such  as  is  by 
general  consent  of  public  utility,  and  of  such 
grade  as  is  in  no  way  in  competition  with  the 


public  schools  (it  having  been  always  the  policy 
of  the  people  of  Pennsylvania  to  control  and  di- 
rect all  public  schools). 

2.  It  is  not  absolutely  free  from  any  kind  of 
private  and  sectarian  purpose. 

The  People  v.  Board  of  Education  of  Brooklyn,  13 
Barb.  411. 

3.  It  is  not  so  managed  that  the  public  pur- 
pose is  pre-eminently  established,  and  that  the 
individuab  of  the  class  proposed  to  be  benefited 
shall  be  instructed  of  right  and  not  by  the  grace 
of  temporary  managers. 

Delaware  Co.  Institute  of  Science  v,  Delaware  Co., 
8  Weekly  Notes,  449. 
Garrick  M,  Harding  and  John  McGahreny 
for  appellees. 

Ever  since  the  legislation  of  1836,  which  in- 
vested our  Courts  with  chancery  powers  so  far  as 
relate  to  **the  prevention  or  restraint  of  the 
commission  or  continuance  of  acts  contrary  to 
law  and  prejudicial  to  the  interests  of  the  com- 
munity or  individuals,"  the  lower  Courts  of 
Pennsylvania  have  uniformly  exercised  jurisdic- 
tion in  equity  to  restrain  the  collection  of  taxes 
illegally  assessed  and  levied,  and  such  jurisdic- 
tion has  in  every  case  been  recognized  by  the 
Supreme  Court. 

Hughes  v»  Klines,  6  Casey,  231. 

Speer  v.  School  Directors  et  al.^x^  Wright,  150. 

Borough  of  Petersburg  t/.  Noss,  2  Smith,  448. 

Shirk  et  aL  v.  Bucher,  3  Smith,  94. 

Truesdeirs  Appeals,  8  Smith,  148. 

Conyngham  School  District's  Appeal,  27  Sm.  265. 

Pittsburgh  v.  Roup,  I  Weekly  Notes,  254. 

O'Donnell's  Case,  I  Id.  339. 

City  of  Philadelphia  v,  Cochran  et  al.,  4  Id.  222. 

Miller  et  at.  v,  Gorman  et  a/.,  2  Wr.  309. 
This  institution  is  purely  public  as  respects  the 
uses  it  subserves  and  the  benefits  it  confers ;  its 
funds  are  derived  mainly  from  public  and  pri- 
vate charity,  its  affairs  are  conducted  for  a  great 
public  purpose,  without  any  expectation  on  the 
part  of  those  immediately  interested  of  receiving 
any  compensation  which  will  inure  to  their  own 
benefit,  and  without  any  right  to  receive  such 
compensation.  This  establishes  its  character  as 
a  public  charity. 

Humphries  v.  Little  Sisters  of  the  Poor,  29  Ohio  St. 
206. 

McDonald  v.  Massachusetts,  120  Mass.  432. 

Jackson  v.  Phillips,  14  Allen,  539. 

Gooch  v»  Association  for  Relief  of  Aged  Females, 
109  Mass.  558. 

Warde  v.  Manchester,  56  New  Hamp.  508. 

Gerke  v,  Purcell,  25  Ohio  St.  229. 
"  When  private  property  is  appropriated  to 
the  support  of  education  for  the  benefit  of  the 
public  without  any  view  to  profit,  it  constitutes  a 
charity  which  is  purely  public.  When  the  charity 
is  public,  the  exclusion  of  all  idea  of  private  gain 
or  profit  is  equivalent,  in  effect,  to  the  force  of 
*  purely*  as  applied  to  public  charity  in  the  Con- 
stitution." 

Gerke  v,  Purcell,  sttpra. 
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The  following  opinion  was  entered  in  both 
cases: — 

March  ai,  1881.  The  Court.  The  decree 
of  the  Court  below  is  reversed,  and  the  injunc- 
tion dissolved  at  the  costs  of  the  appellee. 

Per  Curiam. 


Jan.  '81,  238.  March  21, 1881. 

Church  of  Our  Saviour  v.  Montgomery 
Coutity. 

Taxes  and  Taxation — Exemption — Parsonage 
on  church  lot  not  exempt  from  taxation — Con- 
stitution^  Article  IX,  Sect,  i — Act  of  May  14^ 
1874,  Sect.  7,  P,  L.  fS^. 

Article  IX.  Sect,  i  of  the  Constitation  empowers  the 
Legislature  by  general  laws  to  exempt  from  taxation 
*<  actual  places  of  religious  worship."  The  Act  of  May 
14, 1874,  Sect.  I  (P.  L.  158),  enacted  that  *«  all  churches, 
meeting-houses,  or  other  regular  places  of  stated  worship 
with  the  grounds  thereto  annexed,  necessary  for  the  occu- 
pancy and  enjoyment  of  the  same,  etc.,"  should  be  exempt : 

JItl(ff  That  a  parsonage,  although  erected  on  the  church 
lot,  was  not  exempt  from  taxation. 

Error  to  the  Common  Pleas  of  Montgomery 
County. 

Case  stated,  in  which  the  county  of  Montgom- 
ery was  plaintiff  and  the  Rector,  Church  War- 
dens, and  Vestrymen  of  the  Church  of  our  Saviour, 
a  body  politic  in  the  law  duly  incorporated  in 
the  year  1858,  for  the  purpose  of  worshiping 
God  according  to  the  rites  and  ceremonies  of 
the  Protestant  Episcopal  Church,  was  defendant. 

From  the  case  stated,  it  appeared  that  in  1858 
one  Newbold  caused  a  church  edifice  to  be 
erected  on  a  certain  lot  of  ground  in  the  borough 
of  Jenkintown,  and  on  the  completion  thereof 
conveyed  the  same,  together  with  two  circumja- 
cent  acres  of  land,  to  defendant  in  pursuance  of 
the  objects  of  its  incorporation.  That  in  i860 
the  corporation  defendant  further  purchased 
twenty-nine  square  perches  of  ground  adjacent 
to  the  lot  above  mentioned  which  was  accord- 
ingly duly  conveyed  to  it.  That  upon  these 
lands  now  containing  two  acres  and  twenty-nine 
perches^  said  corporation  forthwith  proceeded  to 
erect  a  parsonage  or  rectory,  for  the  residence 
of  the  rector  of  the  congregation  and  his  succes- 
sors in  office;  and  that  the  said  building  had 
never  been  used  for  any  other  purpose  than  for 
the  residence  of  the  rector  for  the  time  being. 

That  the  lands  of  the  corporation  defendant 
contained,  as  above  stated,  two  acres  and  twenty- 
nine  perches,  and  surrounded  the  church  edifice 
forming  one  unbroken  and  undivided  lot. 

That  no  portion  of  the  corporation's  lands  or 


buildings  were  rented  or  used  for  any  purpose 
not  germane  to  the  corporate  objects. 

That  the  revenues  of  the  church  were  derived 
exclusively  from  voluntary  contribution,  the 
pews  and  sittings  being  free. 

That  the  salary  of  the  rector  was  1 1500  per 
annum,  and  that,  as  a  further  consideration  for 
his  services,  he  was  allowed  to  occupy  the  above- 
named  parsonage  free  of  rent. 

That  the  county  of  Montgomery  claimed  that 
the  parsonage  was  liable  to  taxation,  and  in  the 
year  1879,  ^^^  ^^  collector  of  the  borough  of 
Jenkintown  rendered  a  bill  of  thirty-two  dollars 
and  eighteen  cents,  of  which  he  received  pay- 
ment under  protest  by  the  corporation  on  May 
29,  i88o,  the  said  collector  having  threatened 
to  levy  upon  the  personal  property,  should  the 
bill  not  be  paid. 

The  corporation  defendant  claimed  that  under 
the  Constitution  of  the  State  of  Pennsylvania, 
and  the  Act  of  May  14,  1874  (P.  L.  158),  the 
said  parsonage  was  exempt  from  taxation. 

If  the  Court  were  of  opinion  that  the  said  par- 
sonage was  liable  to  taxation,  then  judgment 
was  to  be  entered  for  the  plaintiff  for  the  sum  of 
thirty-two  dollars  and  eighteen  cents,  but  if  not, 
then  judgment  was  to  be  entered  for  the  defen- 
dant, the  costs  to  follow  the  judgment,  and 
both  parties  reserving  the  right  to  sue  out  a  writ 
of  error. 

The  Court  entered  judgment  for  the  plaintiff, 
Ross,  P.  J.,  delivering  the  following  opinion  :— 

"The  Constitution  of  1873,  ^^  section  i  of 
article  9,  provides  that,  *  all  taxes  shall  be  uni- 
form upon  the  same  class  of  subjects  within  the 
territorial  limits  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws;  but  the 
General  Assembly  may,  by  general  laws,  exempt 
from  taxation  public  property,  used  for  public 
purposes,  actual  places  of  religious  worship, 
places  of  burial  not  used  or  held  for  private  or 
corporate  profit,  and  institutions  of  public 
charity.*  This  is  certainly  mandatory  and  may 
not  be  evaded.  The  Legislature  is  absolute  on 
the  subject  of  taxation,  except  as  far  as  it  is  limited 
by  constitutional  restraint.  State  constitutions 
are  limits  on  legislative  power,  whereas  the 
Federal  Constitution  is  a  devolution  of  power 
(Hammett  v.  Phila.,  15  P.  F.  S.  156). 

*'  The  citation  of  this  section  would  seem  to  be 
conclusive.  *  Actual  places  of  religious  worship' 
is  a  distinct  phrase,  clearly  restrictive  upon  the 
legislative  power  of  exemption. 

♦'But  the  case  is  clear  of  all  difficulties,  if  indeed 
the  language  can  be  considered  questionable, 
when  we  examine  the  authorities  which  con- 
strued former  legislation  upon  this  subject.  The 
Act  of  1838  provided  that  all  churches,  meeting- 
houses, or  other  regular  places  of  stated  religious 
worship,  with  the  grounds  thereto  annexed  for 
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the  better  enjoyment  of  the  same  .  .  .are 
hereby  exempt  from  all  and  every  county,  etc., 
tax  (P.  L.  i8,  38,  §§  29,  525).  Under  this 
most  liberally  framed  legislation  the  courts 
adopted  a  strict  construction ;  and  after  the  pas- 
sage of  the  Act  of  1839  limited  the  ground  re- 
ferred to  in  this  legislation,  to  five  acres.  Pear- 
son, J.,  in  3  Phila.  R.  189,  after  reviewing  all 
the  cases,  ruled  that  an  Episcopal  parsonage,  be- 
longing to  an  Episcopal  church,  is  subject  to 
taxation,  when  not  locally  annexed  to  the  church 
edifice  or  its  curtilage. 

**  It  may  be  that  this  parsonage  wonld  be  within 
the  saving  clause  of  this  opinion,  under  the  Acts 
of  1838  and  1839.  But  when  the  New  Consti- 
tudon  is  examined  in  the  light  of  this  authority, 
and  in  the  still  broader  and  clearer  light  of  its 
own  text,  the  question  is  clear  of  all  doubt.  An 
actual  place  of  religious  worship  is  clearly  a 
church,  and  nothing  but  a  church  building,  un- 
less a  graveyard  be  attached  thereto,  is  now  ex- 
empt ;  a  parsonage  or  a  rectory,  or  a  dwelling 
house,  which  has  the  wall  of  the  church  as  its 
party  wall,  is  outside  of  the  exempting  clause  in 
the  Constitution. 

«*  If  a  dwelling  house  form  an  integral  part  of 
the  church  building,  so  that  the  existence  of  the 
one  depends  upon  the  preservation  of  the  other, 
the  case  might  vary,  but  wherever  there  is  no 
physical  annexation — and  the  church  building, 
as  an  actual  place  of  worship,  has  a  distinct  ex- 
istence froin  the  residence  of  the  priest,  rector, 
or  minister,  the  house  in  which  the  latter  lives 
and  its  curtilage  are  taxable. 

**0f  this  we  think  there  can  be  no  doubt,  un- 
less the  disturbance  of  the  one  involves  the  dis- 
integration of  the  other,  and  therefore,  judgment 
must  be  entered  for  the  plaintiff.** 

Defendant  thereupon  took  this  writ  of  error, 
assigning  for  error  the  entry  of  the  judgment  for 
plaintiff. 

G.  H.  Fisher  and  Richard  S.  Hunter,  for 
plaintiff  in  error. 

The  29th  section  of  the  Act  of  April  16,  1838 
(P.  L.  525),  is  as  follows : — 

"All  churches,  meeting-houses,  or  other  regular  places 
of  stated  religious  worship  with  the  grounds  thereto  an- 
nexed for  the  occupancy  and  better  enjoyment  of  the 
sime,  ...  are  hereby  exempted  from  all  and  every 
ooantf,  road,  dty,  borough,  poor,  and  school  tax.*' 

The  Act  of  July  2, 1839,  §  3  P.  L.  576,  limits 
the  grounds  annexed  to  a  place  of  worship  to 
five  acres.  Under  these  Acts  it  was  held  that 
parsonages  on  lots  not  annexed  to  the  church 
premises  were  taxable,  but  the  admission  was 
fsurly  made  that  they  would  be  exempt  if  **  on 
the  same  lot  wit^i  the  church  not  exceeding  five 
acres  in  extent." 

Treasurer  Dauphin  Co.  v.  St.  Stephen's  Church,  3 
Phila.  189. 


Cumberland  Co.  v.  Big  Spring  Church,  17  Leg.  lut 
300. 

Before  the  adoption  of  the  Constitution  of 
1873,  exemption  for  cases  not  within  the  Acts 
was  obtained  through  special  legislation,  and 
against  this  species  of  legislation  and  not  at 
charities  as  such,  was  the  provision  of  Article 
IX.  §  I  of  the  Constitution  directed. 
Donohugh's  Appeal,  5  Norris,  306. 

The  Legislature  was  not,  however,  precluded 
from  re-enacting  the  provisions  of  the  Act  of 
1838  on  this  subject,  except  as  regards  places, 
not  actual  places,  of  public  worship,  and  the 
Act  of  May  14,  1874,  §  i,  P.  L.  158,  exempted 
'*  all  churches,  meeting-houses,  or  other  places  of 
stated  worship  with  the  grounds  thereto  annexed, 
necessary  for  the  occupancy  and  enjoyment  of 
the  same,"  etc.  This  is  identically  the  language 
of  the  same  clause  in  tJie  Act  of  1838  with  the 
addition  of  the  word  '*  necessary'*  and  the  omis- 
sion of  the  word  ''better,"  and  obviously  is 
intended  to  cover  the  same  ground,  unless  the 
word  ''actual"  in  Article  IX.  §  i  of  the  Coii- 
stitution  can  restrict  the  meaning.  But  this 
qualification  is  intended  to  apply  to  the  use  of 
the  property,  that  it  must  be  in  actual  use  not 
merely  past  or  future,  or  potential  use. 

Mullen  V.  Coinmiss.  of  Erie  Co.  4  Norris,  289. 

This  construction  having  been  given  to  this 
language  of  the  Constitution,  it  is  preferable  to 
adopt  it  as  the  true  one  in  testing  the  constitu- 
tionality of  the  Act  rather  than  by  adopting  an- 
other to  /ender  a  portion  of  the  Act  void. 
George  W,  Rogers y  for  defendant  in  error. 
The  Act  follows  the  language  of  the  Constitu- 
tion and  requites  the  place  sought  be  exempted, 
to  be  first  a  "regular  place  of  slated  worship/' 
and  second  a  place  in  actual  use  as  such.  What- 
ever cannot  be  so  characterized  is  not  within  the 
exemption. 

Mullen  V,  Commissioners,  supra. 
No  method  of  interpretation  can  bring  a  par- 
sonage within  this  description. 

April  I,  1 881.  The  Court.  Upon  the  most 
liberal  interpretation  to  be  given  to  the  ninth 
Article,  Sect,  i,  of  the  Constitution,  we  do  not 
think  that  a  parsonage  can  be  considered  as  an 
actual  place  of  religious  worship,  though  erected 
upon  ground  appurtenant  to  a  church  but  not  a 
part  thereof. 

Judgment  affirmed. 

Per  Curiam. 
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Jan.  *8o. 


Batz*8  Appeal, 


March  i,  1881. 


Vendor  and  vendee — Judgfnents  for  purchase- 
money — Interval  of  a  day  between  the' delivery 
of  the  deed  and  the  entry  of  judgment — How  far 
it  affects  lien — Tenants  in  common — Duties  of, 
inter  sese. 

Where  two  tenants  in  common  convey  their  estate  to 
one  who  is  a  debtor  of  one  of  them,  and  take  confessions 
of  judgment  for  the  purchase-money,  wliich  are  entered  of 
record  the  following  day,  the  creditor  grantor  cannot,  by 
having  the  amount  of  his  existing  debt  included  in  the 
confession  of  judgment  to  him,  participate  in  the  proceeds 
of  a  sale  of  the  land  under  his  judgment  to  a  g^reater  ex- 
tent than  his  former  co-tenant. 

In  such  a  case  the  conveyance  of  the  land  on  one  day 
and  the  entry  of  judgment  on  the  next,  must,  as  regards 
the  tenants  in  common,  be  considered  as  a  continuous 
transaction. 

Appeal  from  a  decree  of  the  Common  Pleas 
of  Berks  County,  distributing  the  proceeds  of  a 
sheriff's  sale  of  the  real  estate  of  Gideon  Batz. 

The  facts,  as  they  appeared  from  the  affidavits 
taken  in  the  case,  were  as  follows : — 

George  Batz  and  Jos.  Brownmiller,  being  ten- 
ants in  common  of  a  tract  of  land,  conveyed  the 
same  to  Gideon  Batz  for  J387.98.  The  deed  was 
executed  on  June  2d,  1874.  At  the  time  of  the 
conveyance  Gideon  Batz  was  indebted  to  George 
Batz  in  the  sum  of  J418.78.  No  money  was 
paid  at  the  time  of  the  conveyance,  "but  bonds 
with  warrants  of  attorney  to  confess  judgment 
were  given  by  Gideon  Batz,  one  to  Brownmiller 
for  |i93.99»  being  his  one-half  of  the  purchase- 
money,  and  the  other  to  George  Batz  for  J61 2. 77, 
being  for  his  one-half  of  the  purchase-money,  to- 
gether with  the  amount  of  the  prior  indebtedness. 
The  place  where  the  transaction  took  place  was 
distant  twenty-four  miles  from  the  county  seat, 
and  the  judgments  were  not  entered  of  record 
until  the  following  day. 

The  premises  were  afterwards  sold  at  sheriff's 
sale  for  J414.95,  under  an  execution  issued  by 
George  Batz  upon  his  judgment.  Brownmiller 
thereupon  filed  a  petition,  setting  forth  the  above 
facts,  and  praying  for  a  rule  to  show  cause  why 
one-half  the  proceeds  of  the  sale  should  not  be 
paid  to  him.  The  rule  was  granted,  and  testi- 
mony having  been  taken,  was  subsequently  made 
absolute  by  the  Court  in  an  opinion  by  Sassa- 
MAN,  A.  L.  J.,  which  was,  inter  alia,  as  fol- 
lows : — 

**  The  two  judgments  were  entered  up  in  the 
proper  office  at  Reading,  twenty-four  miles  away 
from  the  location  of  the  land,  on  June  3,  1874, 
the  day  following  the  transfer  of  title  by  deed  of 
conveyance.  Such  a  judgment  for  purchase- 
money  would  be  a  prior  lien  to  any  other  judg- 


ment when  entered  with  such  dispatch,  unless  it 
should  appear  that,  for  good  reasons,  it  would  be 
estopped.  No  one  could  attach  any  other  claim 
to  a  purchase-money  lien,  and  thus  make  the  at- 
tached portion  good  with  what,  between  vendor 
and  vendee,  would  be  a  good  preferred  lien. 
In  this  case  it  would  be  inequitable  and  unjust 
for  the  one  co-tenant,  with  his  larger  judgment, 
to  swoop  away  all  the  proceeds  of  the  very  land 
which  they  had  sold  to  the  exclusion  of  the 
other." 

Thereupon  George  Batz  took  this  appeal,  as- 
signing for  error  the  action  of  the  Court  in  mak- 
ing the  above  rule  absolute. 

A,  G.  Green,  for  appellant. 

If  the  judgments  can  participate  in  the  fund 
otherwise  than  pro  rata,  it  can  only  be  on  the 
ground  that  they  are  liens  for  purchase-money. 
Now  the  lapse  of  a  day  between  the  conveyance 
and  the  entry  of  record  is  sufficient  to  deprive 
them  of  this  character. 
Watt  V,  Steel,  i  Barr,386. 
Stoner  v.  Ncff,  14  Wr.  261. 
Cake's  Appeal,  1 1  Harris,  186. 

The  decision  in  Snyder's  Appeal  (9  Weekly 
Notes,  177),  was  upon  the  special  facts  of  that 
case,  and  is  not  in  conflict  with  this  view. 

Cyrus  G.  Derr,  for  appellee. 

The  attempt  of  the  appellant  to  obtain  an  ad- 
vantage over  his  co-tenant,  is  an  effort  to  escape 
from  that  duty  of  all  tenants  in  common  to  deal 
*' candidly  and  benevolently  with  each  other," 
which  the  law  will  not  allow. 
Weaver  v.  Wible,  I  Casey,  272. 

The  principles  asserted  by  the  decisions  cited 
upon  the  other  side  have  therefore  no  applica- 
tion. 

March  14,  1881.  The  Court.  However  it 
might  have  been  had  Brownmiller  and  Batz  not 
been  tenants  in  common,  we  agree  with  the 
learned  Judge  of  the  Court  below  that  it  would  be 
inequitable  for  the  one  co-tenant,  with  his  larger 
judgment,  including  his  share  of  the  purchase- 
money,  to  be  allowed  his  judgment  in  full  to  the 
exclusion  of  the  other.  Certainly  as  to  these 
two  co-tenants,  the  conveyance  of  the  legal  title 
and  the  entry  of  the  two  judgments  on  the  fol- 
lowing day  is  to  be  regarded  as  one  continuous 
transaction.  The  principle  of  Watt  v.  Steel  (i 
Barr,  386),  does  not  apply  to  this  case. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 
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(Common  iJIeas— lEquitg. 

C.  P.  No.  4.  May  21,  1881. 

Magrath  v.  Cooper  et  al. 

Equity  —  Injunction  —  Preliminary  injunction^ 
when  continued-^Building  inspectors — Appeal 
— The  Court  will  not  dissolve  a  preliminary 
injunction  pending  an  appeal  from  the  Building 
Inspectors  to  the  Board  of  Surveyors, 
Sur  motion  to  dissolve  a  preliminary  injunc- 
tion. 

The  complainant's  bill  alleged  that  the  defend- 
ants were  the  owners  of  premises  next  adjoining 
those  leased  by  complainant,  and  that  they  threat- 
ened and  intended  forthwith,  without  lawful 
authority,  to  enter  complainant's  premises  and 
tear  out  a  portion  of  the  party- wall  dividing  the 
said  premises  from  their  own,  whereby  com- 
plainant averred  irreparable  damage  would  be 
done  to  his  business.  He  prayed,  therefore,  for 
an  injunction  to  restrain  the  defendants  from 
taking  down  or  intermeddling  with  said  wall 
during  the  time  said  premises  were  demised  to 
him. 

From  the  affidavits  filed,  it  appeared  that  de- 
fendants had  applied  to  the  building  inspectors 
for  permission  to  tear  down  the  wall,  and  had 
been  refused.  They  then  proceeded  to  demolish 
the  wall,  when  this  injunction  was  granted.  After 
the  bill  was  filed,  defendants  again  applied  to  the 
building  inspectors,  and  their  consent  was  ob- 
tained. Pending  the  hearing,  complainant  ap- 
pealed from  the  decision  of  the  inspectors  to  the 
Board  of  Surveyors  under  the  provisions  of  the 
Act  of  20  May,  1857,  §  i. 
Z.  R,  Fletcher^  for  the  motion,  cited — 

Helwig  V,  Schenck,  7  Ph.  389. 
Henry  S.    Cattell  and  J,   Cooke  Longstreth, 
contra. 

The  appeal  to  the  Board  of  Surveyors  acts  as 
a  supersedeas,  and  the  injunction  should  be  con- 
tinued until  its  decision  is  rendered. 
i         The  Court.    No  further  order  can  be  made 
until  the  appeal  is  .settled. 


and  his  wife  at  a  monthly  rent  j  that  they  were 
about  to  remove  from  the  premises  and  threat- 
ened to  deliver  the  possession  of  the  same  to 
Christopher  Rittenhouse,  who  claimed  title 
thereto  adversely  to  complainant,  and  that  Rit- 
tenhouse was  about  to  receive  the  possession 
thereof.  The  bill  therefore  prayed  that  the  de- 
fendants be  severally  enjoined  from  making  sur- 
render and  receiving  possession. 

Sylvester  Gavitt  and  Rowland  Evans  {Rich- 
ard L.Ashkurst  with  them),  for  the  complainant. 

Unless  an  injunction  issue,  the  injury  to  the 
complainant  will  be  irreparable,  for  it  will  be 
driven  to  the  position  of  plaintiff  in  an  action  of 
ejectment. 

Thayer,  P.  J.  The  injury  will  not  be  irre- 
parable. The  law  gives  a  remedy.  Equity  will 
not  enjoin  in  such  a  case. 

Bill  dismissed. 


C.  P.  No.  4.  May  21,  1881. 

Phila.  Trust,  etc.,  Co.  v.  Kelley  et  al. 
Equity — Injunction — Threatened   surrender  of 

tenant  to  adverse  claimant — Equity  will  not 

enjoin, 

Sur  motion  for  an  injunction. 

The  Philadelphia  Trust,  etc.,  Insurance  Co., 
executor  and  trustee  under  the  will  of  Charlotte 
Rittenhouse  deceased,  filed  its  bill  against  Charles 
M.  Kelley,  and  CaAerine,  his  wife,  and  Christo- 
pher Rittenhouse,  defendants,  wherein  it  alleged 
that  the  predecessor  in  title  of  its  testatrix  had 
feased  certain  premises  to  said  Charles  M.  Kelley 


€ommon  pieasj— li^io. 

C.  P.  No.  4.  May  14,  1881. 

Wynkoop  v.  Hoffner. 

Practice — Ejectment — Act  of  Dec,  14,  1863 
{P.  L.  1 1 23) — Upon  whom  rule  to  bring 
second  ejectment  is  to  be  taken —  Who  is  in 
constructive  possession  after  first  verdict  in 
ejectment. 

Sur  rule  on  plaintiffs  in  ejectment  to  show 
cause  why  they  should  not  bring  their  second 
action  in  ejectment  within  two  years,  under  the 
provisions  of  the  Act  of  Dec.  14,  1863  (P.  L. 
1123). 

The  plaintiffs  obtained,  in  ejectment,  a  verdict 
and  judgment  for  one  undivided  fifth  part  of  a 
certain  tract  of  land.  The  judgment  was  affirmed 
in  the  Supreme  Court  (see  10  Weekly  Notes,  3), 
and  the  record  was  remitted  April  14,  188 1.  ^fo 
writ  of  habere  facias  was  issued,  and  the  defend- 
ants remained  in  actual  possession  of  the  whole 
tract. 

C  Davis y  for  the  defendants  and  for  the  rule. 

The  true  construction  of  the  Act  of  Dec.  14, 

1863  (P.  L.  1123)  is,  that  before  the  title  can  be 

definitely  settled,  the  plaintifis  must  succeed  in 

a  second  action. 

A  successful  plaintiff  may  maintain  a  second 
ejectment  without  taking  possession. 
Rop  V.  Pleasants,  7  H.  157,  168. 
Rambler  v,  Tryon,  7  S.  &  R.  95. 
Therefore  the  plaintiffs  should  bring  the  next 
ejectment. 

Benj,  P,  Wrigley^  contra. 
Under  the  Act,  the  plaintiffs  only  can  apply 
for  this  rule,  when  they  have  taken  possession 
under  a  writ  of  habere  facias. 
It  was   intended  to  force    the  unsuccessful 
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party  in  the  first  ejectment  to  be  satisfied  with 
the  result  or  to  bring  a  second  ejectment  within 
the  time  limited. 
The  Court.    Rule  discharged. 


©rjpjans'  Court. 


March  23,  1881. 

Portuondo's  Estate. 
Guardian  and  ward—  Guardian  cannot  be  com^ 
pelUdtofiU  an  account  unless  funds  are  shown 
to  have  come  into  his  hands — Fund  collected 
after  determination  of  guardianship — Princi- 
pal and  agent— Jurisdiction  to  determine  ques- 
tions in  controversy  between  guardian  and  ward 
— Act  of  March  2p,  i8j2 — Injunction — Re- 
fused where  property  in  dispute  is  out  of  the 
control  of  the  Court— Act  of  May  ig,  1874. 
Petition  for  a  citation  on  guardian  for  security, 
and  for  an  account,  and  also  for  an  injunction 
against  said  guardian  and  John  E.  Faunce,  his  at- 
torney in  feet. 

The  petition  of  Jose  Antonio  Portuondo,  late  a 
minor,  represented  that  his  uncle  Jose  N.  Portu- 
ondo, had  been  appointed  his  guardian  by  this 
Court,  without  security,  said  minor  at  the  time 
not  being  entitled  to  any  estate,  who  upon  his 
appointment  instituted  proceedings  on  behalf  of 
his  ward  against  the  Spanish  Government  to  re- 
cover damages  for  the  murder  of  the  minor's 
fether,  by  the  Spanish  authorities  in  Cuba  in 
January,  1870.  The  claim  was  presented  to, 
and  heard  before  the  Commission  organized  under 
the  treaty  of  February  12,  1870,  between  Spain 
and  the  United  States.  In  May,  1879,  ^^  award 
of  $60,000  was  paid  by  Spain  to  the  United 
States  in  satisfaction  of  this  claim.  The  petition 
further  set  forth  that  the  guardian  had  assigned 
in  pursuance  of  an  agreement,  fifty  per  cent,  of 
this  claim  to  certain  attorneys  (John  E.  Faunce, 
John  O'Byme,  and  John  A.  Owens),  for  their 
professional  services  in  said  proceedings,  the 
minor  being  at  the  time  unable  to  meet  the  costs 
of  the  proceedings  which  were  considerable ;  that 
the  balance,  $30,000,  is  now  in  the  custodyof  the 
Department  of  State,  the  amounts  assigned  to 
counsel  being  paid  them  by  the  Department  on 
the  filing  of  the  assignments  thereof.  Payment 
of  the  aforesaid  balance  is  refused  by  the  Depart- 
ment, except  upon  the  joint  receipt  of  the  late 
guardian  and  ward.  Petitioner,  therefore,  prayed 
that  his  late  guardian  be  required  to  enter  security 
and  file  his  account,  and  that  an  injunction  be 
issued  to  restrain  the  attorneys  or  agents  of  his 
late  guardian  from  collecting  any  portion  of  the 
said  award. 

In  pursuance  of  this  petition  the  Court  in 
November,  1880,  issued  an  order  in  the  nature 


of  an  injunction,  restraining  the  late  guardian 
from  collecting  any  sum  of  money  from  the  De- 
partment of  State  by  color  of  his  appointment  as 
guardian.  It  was  further  ordered  that  a  citation 
issue  to  said  late  guardian  commanding  him  to 
appear  and  show  cause  why  he  should  not  file  his 
account. 

The  answers  of  Jose  N.  Portuondo  set  out  the 
following  facts :  That  he  never  at  any  time  re- 
received  any  money  or  property  belonging  to  the 
late  minor;  that  he  claimed  commissions  upon  the 
amount  awarded  for  the  maintenance  of  his  late 
ward,  and  to  be  reimbursed  the  moneys  expended 
in  his  behalf;  and  that  since  the  said  minor  be- 
came of  lawful  age,  respondent  had  with  his  con- 
sent and  approval  acted  as  his  agent  in  conduct- 
ing the  above  claim  against  the  Spanish  Govern- 
ment. 

There  was  also  a  suggestion  of  want  of  juris- 
diction in  the  Court  to  adjudicate  between  them. 

F,  £,  Brewster  ajid  F.  Carroll  Brewster,  for 
petitioner. 

Frederick  Gaston  and  E.  Coppie  Mitchell^ 
contra. 

April  2,  1881.  The  Court.  The  facts 
gathered  from  the  petition  and  answers  appear  to 
be  that  on  February  14,  1870,  Juan  Francisco 
Portuondo,  the  father  of  the  late  minor,  was 
wantonly  murdered  by  the  Spanish  authorities  in 
the  Island  of  Cuba.  He  left  surviving  a  minor 
son  Jose  Antonio.  On  April  16,  1870,  Jose 
N.  Portuondo,  an  uncle  of  the  minor,  was  ap- 
pointed his  guardian,  without  security,  the  ward 
not  then  being  entitled  to  any  estate.  Imncie- 
diately  upon  his  appointment  the  gi^ardian  em- 
ployed counsel,  and  commenced  the  prosecution 
of  a  claim  against  the  Spanish  Government  to 
recover  damages  on  behalf  of  the  ward  for  the 
murder  of  his  father.  The  claim  was  presented 
to  and  heard  before  the  Commission  organized 
under  the  tireaty  of  February  12,  1871,  and  its 
prosecution  required  not  only  the  labor  and  ser- 
vices of  counsel,  and  of  the  guardian  personally, 
but  also  necessitated  sending  agents  to  Cuba  to 
obtain  evidence,  and  the  expenditure  of  con- 
siderable mone3rs  for  these  and  other  purposes. 
On  March  15,  1876,  the  ward  obtained  his  ma- 
jority, while  the  claim  of  his  guardian  was  still 
pending  and  undetermined.  From  the  date  of' 
the  appointment  of  the  guardian  until  about 
August,  1877,  a  period  of  more  than  seven  years, 
he  had  provided  for  the  maintenance  of  his  ward 
out  of  his  private  means,  in  addition  to  the  ex- 
penditures in  his  behalf  during  the  progress  of 
the  claim  before  the  Spanish  Commission.  This 
had  beed  without  compensation  or  re-imbuxse- 
ment,  and  no  moneys  or  other  estate  of  the  minor 
have  ever  been  received  by  him.  After  a  series 
of  delays  extending  through  nine  years,  the  guard- 
ian ultimately  succeeded  in  obtaining,  on  May 
31 ,  1879,  an  ^^^^  of  |6o,ooo  in  favor  of  his  late 
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ward,  which  sum  was  paid  by  Spain  to  the  Gov- 
ernment of  the  United  States.  It  further  appears 
he  had  contracted  with  the  attorneys  employed 
to  pay  them  fifty  per  cent,  of  the  amount  re- 
covered as  compensation  for  their  professional 
services,  and  accordingly  executed  assignments 
to  them  of  that  proportion  of  the  award,  which 
are  on  file  in  the  Department  of  State,  and  the 
same  has  been  paid  by  the  Department  to  the 
counsel.  The  balance,  $30,000,  is  still  in  the 
custody  of  the  Department  of  State,  and  pay- 
ment thereof  refused  except  upon  the  joint  re- 
ceipt of  the  late  guardian  and  ward.  The  latter, 
however,  is  residing  in  Cuba,  and  has  been  since 
1877.  He  now,  by  his  attorney  in  fact,  pre- 
sents a  petition  setting  forth,  inter  alia^  certain 
of  the  facts  recited,  and  praying  that  his  late 
guardian  be  required  to  enter  security;  that 
meanwhile,  he,  his  attorneys  or  agents,  be  en- 
joined from  receiving  or  collecting  the  said  award 
or  any  portion  thereof;  and  further,  that  he  be 
also  required  to  file  an  account. 

The  respondent  in  his  answers  to  the  citation, 
and  to  the  order  in  the  nature  of  a  writ  of  injunc- 
tion granted  upon  the  ex  parte  application  of  the 
attorney  in  fact,  sets  forth,  inter  aiia,  that  he  has 
never  at  any  time  received  any  money  or  pro- 
perty belonging  to  the  late  minor ;  that  the  De- 
partment of  State  still  holds  the  balance  of  the 
award,  and  will  not  pay  the  same  except  upon 
the  joint  receipt  of  respondent  and  his  late  ward ; 
that  he  has  a  claim  for  commissions  upon  the 
amount  awarded  for  the  maintenance  and  sup- 
port of  his  late  ward,  and  to  be  re-imbursed  the 
moneys  expended  in  his  behalf;  and  that,  since 
said  minor  became  of  lawful  age,  he  has,  with 
his  consent  and  approval,  acted  as  his  agent  in 
the  continued  prosecution  of  said  claim  against 
the  Spanish  Government.  He,  therefore,  sug- 
gests that  this  Court  has  no  jurisdiction  as  be 
tween  principal  and  agent.  In  view  of  the  facts 
thus  presented,  the  truth  of  which  is  admitted  by 
the  pleadings,  the  first  question  presented  is, 
whether  the  late  minor  is  entitled  to  an  account 
from  his  guardian.  And  here  we  are  met  by  the 
practical  obstacle  that  he  has  never  received  any 
money  or  other  personal  estate  of  his  late  ward. 
For  what  then  is  he  to  account  ?  Certainly  not 
for  moneys  never  received  by  him. 

But  petitioner  argues,  that  his  late  guardian 
presents  certain  claims  against  him,  the  correct- 
ness of  which  he  disputes,  as  well  as  the  bona  fides 
of  the  assignments  made  to  his  counsel,  and  as 
he  has  had  no  opportunity  of  inquiring  into  or 
contesting  their  validity,  the  same  should  be 
afforded  him  by  requiring  an  account  to  be  filed, 
so  that  the  several  matters  in  dispute  may  be 
judicially  determined.  Admitting  such  to  be  the 
case,  yet  it  has  been  already  shown  that  no  suffi- 
cient reason  appears  for  the  exercise  of  our  un- 
doubted authority,  under  a  proper  state  of  facts, 


of  compelling  an  account  to  be  filed  by  or  stated 
against  a  recusant  guardian.  While,  therefore, 
we  cannot  compel,  we  can  suggest  to  the  late 
guardian  the  course  which  we  think  he,  in  wisdom, 
should  adopt.  It  is  extremely  unfortunate  that 
any  disagreement  should  arise  between  the  only 
two  parties  interested,  and  who,  thus  far,  seem 
implacable.  The  Government  properly  refuses 
to  act  as  arbiter  of  their  conflict,  nor  can  this 
Court,  so  long  as  the  late  guardian  refuses  to 
submit  to  its  jurisdiction.  By  the  Act  of  1836, 
the  jurisdiction  of  the  Orphans'  Courts  extends 
to  and  embraces  "  the  appointment,  control,  re- 
moval, and  discharge  of  the  guardians  of  minors, 
and  the  settlement  of  their  accounts."  And  by 
this  is  meant,  not  simply  the  setdement  of  the 
receipts  and  disbursements  on  behalf  of  their 
wards,  but  all  transactions  concerning  the  care, 
custody,  and  collection  of  their  personal  estate, 
the  management  of  their  real  estate,  expendi- 
tures for  support  and  education,  and  final  ascer- 
tainment of  either  the  indebtedness  of  the  guar- 
dian to  his  wards,  or  of  the  wards  to  the  guar- 
dian. The  familiar  elementary  rule  is,  that,  as 
the  guardianship  by  nature  terminates  upon  the 
infant  attaining  majority,  so  statutory  and  testa- 
mentary guardianship  ceases  upon  the  ward 
reaching  the  full  age  of  twenty-one  years.  Then 
the  guardian  *'is  bound  to  give  him  an  account 
of  all  that  he  has  transacted  on  his  behalf,  ^d 
must  answer  for  all  losses  by  his  wilful  default  or 
negligence."    (Sharswood's  Blackstone,  Book  I. 

*463). 

This  is  the  established  law  of  this  State,  and,  in 
addition,  it  has  been  settled  by  numerous  authori-. 
ties  that  the  Orphans'  Court  alone  has  jurisdiction 
to  determine,  not  merely  the  correctness  of  such 
accounts,  but  all  questions  in  controversy  be- 
tween guardian  and  ward.  It  has  exclusive 
jurisdiction  to  settle  accounts  between  a  guar- 
dian and  ward,  and  in  such  settlement,  the  ward 
nmy  contest  a  judgment  recovered  against  the 
guardian  as  such,  both  as  to  its  fairness  and 
amount.  (Morris  v.  Garrison,  3  Casey,  226; 
Commonwealth  v,  Roser,  12  P.  F.  Smith,  436; 
Royer  v,  Myers,  3  Harris,  89.)  And  assumpsit 
will  not  lie  by  a  ward  against  a  guardian  to  re-r 
cover  the  amount  alleged  to  be  due  the  ward^^ 
until  a  settlement  of  the  accounts  of  the  guardian 
has  taken  place  in  the  Orphans'  Court ;  but  the 
action  is  not'  the  only  remedy,  for  that  Court  can 
afford  complete  and  much  more  expeditious  re- 
lief. (Bowman  v.  Herr,  i  Penrose  &  Watts, 
282;  Nutzzr.  Reutter,  i  Watts,  229  ;  Denison  v. 
Com  well,  17  Sergeant  &  Rawle,  374.)  And 
upon  the  settlement,  if  a  balance  be  ascertained 
to  be  due  the  guardian,  he  may  have  2^  fieri 
facias  to  collect  the  same  out  of  his  ward's  estate. 
(Shollenberger 's  Appeal,  9  Harris,  337-)  While 
thus  a  guardian  is  required  to  settle  an  account, 
yet  if  he  denies  having  received  any  estate  of  his 
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ward,  then  the  mode  of  procedure  is  pointed 
out  by  the  Act  of  March  29,  1832  (Purdon,  1 106, 
pi.  27),  and  the  Court  will  appoint  an  auditor 
to  state  an  account.  A  mere  dry  or  nominal 
trustee  is  not  liable  to  account,  except  where 
funds  are  shown  to  have  actually  come  into  his 
hands.  (Sharswood  v.  McClellan,  2  Am.  Law 
Reg.  572.)  And  a  giiardian  cannot  raise  an  ac- 
count merely  to  get  commissions  on  a  fund 
which  does  not  pass  through  his  hands.  (Ro- 
bart's  Appeal,  Brightly's  Rep.  479.) 

In  the  present  case  it  is  admitted  that  the 
guardian,  during  the  minority  of  his  ward,  never 
received  any  money  or  other  assets  of  his  estate, 
and,  as  we  have  seen,  he  cannot,  therefore,  be 
called  upon  to  account.  And  if  he  had  since 
collected  from  the  Department  of  State,  either 
the  whole  or  any  portion  of  the  award,  it  would 
not  have  been  as  guardian,  but  as  agent  of  his 
late  ward,  and  the  fund  would  not  be  the  proper 
subject  of  an  account  in  this  Court.  The  guar- 
dianship had  terminated,  and  an  account  should 
not  embrace  any  subsequent  transactions.  In 
like  manner,  upon  the  death  of  a  guardian,  the 
guardianship  ends,  and  his  executor  or  adminis- 
trator has  no  authority  to  meddle  with  the  estate 
of  the  minor,  but  should  forthwith  file  the  ac- 
count of  the  deceased  guardian,  and  pay  out  of 
his  estate  the  balance  due  the  minor  to  a  new 
guardian,  or  directly  to  the  ward,  if  then  of  full 
age.  And  if  the  minor  die,  the  guardian's 
authority  determines,  and  he  should  at  once  settle 
his  account  and  pay  the  balance  of  the  estate  to  an 
administrator  of  the  deceased  minor.  TBow- 
man  v.  Executor  of  Herr,  i  Penrose  &  Watts, 
282 ;  Stewart's  Estate,  3  Weekly  Notes,  476.) 
Prior  to  the  Act  of  1848,  it  was  held  that  after  a 
female  ward  comes  of  age,  or  marries,  a  guardian 
cannot  rightfully  receive  any  money  for  her; 
and  money  so  received  is  held  not  as  guardian, 
but  to  be  paid  over  to  her  husband.  A  suit  at 
law  may  be  maintained  for  it,  and  the  right  of 
recovery  is  barred  in  six  years.  (Bull  v.  Tow- 
son,  4  Watts  &  Sergeant,  557.)  And  the  mar- 
riage terminated  the  guardianship,  though  the 
ward  was  still  in  her  minority,  and  her  husband 
could  require  the  guardian  to  settle  his  account, 
and  pay  him  the  balance.  But  not  so  since  the 
passage  of  the  Act  of  1848,  or  Married  Woman's 
Act;  the  guardianship  of  a  female  ward  now 
continues  until  she  attains  twenty-one  years 
although  married,  and  her  husband  has  no  right  to 
the  possession  of  her  estate.  (Cumming's  Appeal, 
I  Jones,  272.)  In  Cro well's  Appeal  (2  Watts, 
296),  it  is  held  that  '*  goods  sold  and  delivered 
to  the  ward  after  he  arrives  at  full  age,  are  not 
the  subjects  of  credit,  and  transactions  between  a 
guardian  and  his  ward  during  his  minority,  are 
alone  the  subject  of  settlement  in  a  guardianship 
account.     It  is  of  some  importance  in  the  settle- 


ment of  the  accounts  of  guardians  that  nothing 
should  enter  into  the  account  except  what  pro- 
perly belongs  to  it.  The  less  complex  such  ac- 
counts are  the  better ;  and  nothing  seems  to  con- 
fuse them  more  than  an  intermixture  of  accounts, 
which  pertain  to  another  relation.  The  guar- 
dian himself  can  be  examined  in  regard  to  his 
account,  in  his  trust  character,  but  this  could  not 
be  permitted  as  to  transactions  which  take  place 
after  the  minor  attains  full  age.  The  relation 
changes  from  guardian  and  ward  to  debtor  and 
creditor.  Nor  can  any  evil  result  from  this,  for 
any  advances  which  a  guardian  may  make  to  his 
former  ward  will  be  a  set-off  against  the  balance 
in  his  hands.  The  form  is  changed,  but  the 
substance  remains."  From  what  has  been  said, 
we  think  no  reason  has  been  shown  either  to 
compel  the  guardian  to  file  an  account  or  that 
any  should  be  stated  against  him  under  the  Act 
of  1832.  But  in  order  that  his  claims  for  ser- 
vices, rendered  for  the  benefit  of  the  late  ward, 
for  his  maintenance,  and  for  moneys  expended 
in  his  behalf,  may  be  judicially  determined,  he 
should  file  an  account,  wherein,  although  he  can- 
not charge  himself  with  moneys  received,  yet  he 
can  claim  to  be  allowed  as  credits  the  various 
matters  alleged  by  him  as  constituting  the  in- 
debtedness to  him  of  the  former  ward's  estate. 
It  should,  as  we  have  seen,  terminate  with  his 
attaining  majority,  for  all  subsequent  transactions 
must  be  settled  in  another  forum.  To  this  there 
can  be  no  objection,  and  it  is  obviously  to  the 
advantage  of  the  guardian,  as  he  will  have  no 
remedy  to  recover  from  his  late  ward  the  amount 
claimed  as  due  him  until  it  is  first  settled  and 
adjusted  in  this  Court  in  the  manner  suggested. 

The  only  remedy  of  a  guardian  for  moneys 
expended  for  his  ward  is  in  the  Orphans'  Court; 
he  cannot  maintain  a  common  law  action  there- 
for.    (Carl  V.  Wonder,  5  Watts,  97.) 

For  the  reasons  stated,  we  must  dismiss  the 
petition  for  an  account.  Under  the  Act  of  May 
19,  1874,  the  Court  has  "  power  to  prevent,  by 
order  in  the  nature  of  writs  of  injunction,  acts 
contrary  to  law  or  equity,  prejudicial  to  pro- 
perty over  which  they  shall  have  jurisdiction  :" 
but  as  we  have  no  control  over  the  property  in 
dispute,  the  fund  in  the  Department  of  State, 
and  by  reason  of  the  relation  of  guardian  and 
ward  having  ceased,  no  authority  to  prevent 
either  the  former  guardian  from  receiving  the 
fund,  should  the  Department  ultimately  dedde 
to  pay  the  same  to  him  upon  his  sole  receipt, 
which  is  improbable,  or  any  use  or  disposition  of 
the  money  by  the  late  minor,  if  paid  to  him  in- 
dividually, the  order,  heretofore  made,  enjoining 
and  restraining  the  late  guardian,  must  also  be 
vacated. 

Opinion  by  Hanna,  P.  J. 

[See  Portuondo  v,  Faunce,  9  Weekly  Notes,  539.] 
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Jiily.  '80,  14.  Feb.  24  &  25,  1881. 

In  re  Kensington  and  Oxford  Turnpike  Co. 

Certiorari — Errors  and  appeals — Road  cases, 
proceedings  in,  how  far  reviewable — Act  of 
March  24,  1869  (^-  ^'  525)  — Turnpike 
roads — Taking  of ,  for  public  use — Attorney 
and  client  —  Fraud —  Damages  —  Court  of 
Quarter  Sessions — Mandamus — Filing  excep- 
tions in  road  cases — Records — Clerk's  certifi- 
cate— Practice, 

Road  cases  in  the  Quarter  Sessions  are  reviewable  only 
by  writ  of  certiorari,  which  brings  up  nothing  but  the  rec- 
Of<L  The  Supreme  Court  can,  therefore,  only  examine 
and  pass  upon  the  regularity  of  the  proceedings  as  dis- 
closed by  the  record,  and  cannot  look  into  the  evidence, 
though  incorporated  in  the  opinion  of  the  Court  below. 

In  order  to  warrant  the  Supreme  Court  in  affirming  the 
proceedings  of  the  Quarter  Sessions  in  a  road  case  where 
the  record  discloses  the  fact  that  said  Court  has,  after  the 
lapse  of  a  term,  opened  its  own  judgment,  set  aside  a  writ 
of  mandamus  issued  in  accordance  therewith,  and  awarded 
a  writ  of  restitution  for  an  amount  paid  in  pursuance  of 
said  mandamus,  in  which  case  it  is  contended  that  such 
opening,  setting  aside,  and  writ  of  restitution  have  been 
made  and  awarded,  because  of  fraud  practised  upon  the 
Court  in  obtaining  the  first  judgment,  the  record  must 
distinctly  disclose  that  the  Court  proceeded  on  this 
ground. 

Where,  in  proceedings  to  take  land  of  certain  persons 
for  a  road  or  street,  the  report  of  the  appraisers  is  filed 
assessing  damages  against  a  city,  and  judgment  is  entered 
aaordingly,  and,  after  the  lapse  of  a  term,  the  city  pre- 
sents a  petition,  which  appears  on  the  record,  setting 
forth,  inter  a/iia,that  the  award  was  grossly  excessive,  and 
that  the  owners  were  willing  to  take  much  less  for  their 
property  than  the  amount  awarded,  which  fact,  however, 
had  been  studiously  concealed  from  the  appraisers  and 
Court,  and  thereupon  exceptions  are  filed  by  the  city  to 
the  award,  not  upon  the  ground  of  fraud,  but  for  other 
reasons,  in  pursuance  of  which  proceedings  the  judgment 
is  opened: 

Held^  on  certiorari  to  the  Supreme  Court,  that  the  facts 
set  forth  in  the  above  petition  did  not  constitute  an  alle- 
gation of  fraud,  that  the  owners  of  the  land  were  under 
no  obligation  to  dbclose  the  minimum  price  they  would 
take  for  the  same,  and  that,  therefore,  the  proceedings 
could  not  be  affirmed  on  the  ground  that  the  Court  had 
acted  regularly  in  opening  its  own  judgment  by  reason  of 
fraud  perpetrated  in  obtaining  said  judgment : 

Held  further,  that  it  must  be  presumed  that  the  judg- 
ment was  opened  on  the  ground  of  the  other  exceptions 
filed,  and  tlmt,  as  th^  were  insufficient  to  warrant  such 


opening,  the  record  disclosed  a  manifest  irregularity  which 
called  for  reversaL 

Under  the  Act  of  May  3, 1869  (P.  L.  1247),  the  Courts 
of  Quarter  Sessions  cannot  set  aside  the  verdicts  of  road 
juries  for  matter  dehors  the  record. 

Where,  in  a  road  case,  the  report  of  appraisers  is  filed 
and  exceptions  are  filed  thereto  by  the  ci^,  against  whom 
the  award  has  been  made,  at  the  same  term  as  that  in 
which  the  report  has  been  filed,  and  then,  by  agreement 
of  all  parties,  the  exceptions  are  disposed  of  and  judg- 
ment is  entered  during  the  same  term : 

ffeldy  that  these  proceedings  were  binding  on  the  city, 
and  that  she  could  not  claim  the  right  to  file  new  excep- 
tions at  a  subsequent  term,  on  the  ground  that  all  parties 
have  until  the  next  term  after  the  report  of  the  appraisers 
is  made  to  file  their  exceptions  thereto. 

The  Courts  of  Quarter  Sessions  have  a  right  to  issue  a 
writ  of  mandamus  execution  in  pursuance  of  an  award 
made  by  them.  In  re  Sedgeley  Avenue,  7  Norris,  509, 
followed. 

In  proceedings  under  the  Act  of  March  24,  1869  (P. 
L.  525),  to  appropriate  turnpike  roads  to  the  use  of  the 
public,  a  corporation  owning  such  road  will  still  be  enti- 
tled to  damages  for  the  taking  thereof,  though  its  stock 
may  have  no  market  value,  and  the  property  itself  be  un- 
productive. 

Sharswood,  C.  J.,  Trunkey,  J.,  and  Sterrktt,  J., 
dissent 

Per  Trunkey,  J.  [The  majority  of  the  Court  not 
having  passed  upon  the  point.]  Where  a  record  is  re- 
turned on  certiorari  to  tJie  Court  of  Quarter  Sessions, 
whereby  it  appears  that  the  proceedings  were  had  before 
the  Judges  of  said  Court,  a  certificate  of  a  clerk  of  said 
Court  under  seal  thereof,  subsequently  given,  is  not  suffi- 
cient to  show  that  said  Judges  were  not  duly  qualified. 
Nor  will  the  addition  to  the  record  of  some  of  the  pro- 
ceedings of  the  words  *<  before  the  Judges  of  the  Common 
Pleas"  be  deemed  other  than  surplusage. 

Certiorari  to  the  Quarter  Sessions  of  Philadel- 
phia County. 

The  following  are  the  facts  of  the  case,  those 
portions  in  quotation-marks  being  cited  from  the 
opinion  of  the  Supreme  Court.   . 

**  The  proceeding  below  was  instituted  under 
the  Act  of  Assembly  of  24  March,  1869  (P.  L. 
525),  the  object  of  which  was  to  provide  a 
method  whereby  a  turnpike  road  in  the  city  of 
Philadelphia  may  be  relieved  from  toll  and 
thrown  open  to  the  public.  We  need  not  give 
in  detail  the  provisions  of  the  Act.  It  is  suffi- 
cient to  say  briefly  that  it  provides  for  the  ap- 
pointment of  six  viewers  by  the  Court  of  Quar- 
ter Sessions,  three  of  whom  are  to  be  nominated 
to  the  Coiut  by  the  officers  of  such  company, 
who  shall  proceed  to  view  and  appraise  such 
road.  The  petition  may  be  by  either  the  mana- 
gers of  such  road  or  by  ten  citizens.  Before, 
however,  the  Court  shall  appoint  viewers,  it  shall 
refer  the  petition  to  an  examiner,  who  is  required 
to  take  testimony  and  report  to  the  Court  upon 
the  propriety  of  opening  the  road  to  public 
travel.  The  viewers  or  appraisers  are  required 
to  make  their  report  to  the  Court  of  Quarter 
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Sessions,  and  if  the  same  be  approved  by  said 
Court,  the  appraised  value  of  said  road  shall  be 
paid  by  the  City  Treasurer  in  the  same  manner 
as  road  damages  in  other  cases. 

**  With  this  brief  explanation  of  the  nature  of  the 
proceeding,  I  now  turn  to  the  record  to  see  what 
has  been  done  in  the  Court  below.  I  there  find 
that  on  June  4,  1877,  the  petition  of  fifty-four 
citizens  was  presented  under  the  Act  of  March 
24,  1869,  above  referred  to,  setting  forth,  inter 
alia,  that  the  Kensington  and  Oxford  Turnpike 
Company  had  constructed  a  turnpike  road,  which 
*  is  an  obstruction  to  the  improvements  of  the 
city,'  and  that  *the  public  convenience  now 
requires  that  said  turnpike  road  shall  be  made 
free  from  toll,'  and  praying  the  Court  to  appoint 
an  examiner  according  to  the  provisions  of  said 
Act,  to  take  testimony,  and  report  the  facts  in 
relation  to  said  road  for  further  order  of  the 
Court  on  the  same.  On  the  same  day  the  Court 
below  made  the  appointment  of  an  examiner,  as 
prayed  for.  On  Nov.  30,  1877,  an  examiner 
filed  his  report  with  the  testimony,  setting  forth, 
inter  alia,  '  that  he  believes  it  to  be  to  the  best 
interests  of  the  citizens  living  in .  the  neighbor- 
hood, and  owning  property  in  the  vicinity  of 
said  road,  and  also  to  the  city  itself,  in  short 
that  the  public  convenience  requires  that  the 
prayers  of  the  petitioners  be  granted,  and  that 
the  said  road  should  be  made  free  from  tolls.' 
This  report  was  approved  on  Dec.  6,  1877,  and 
the  Court  on  the  same  day  appointed  the  ap- 
praisers as  required  by  the  Act  of  Assembly." 
The  appraisers  proceeded  to  value  the  road,  not 
taking  into  account,  however,  a  portion  thereof 
previously  sold  to  the  Philadelphia  and  Newtown 
Railroad  Company. 

**  On  Dec.  24, 1877,  the  report  of  the  appraisers 
was  filed,  in  which  they  say  that  *  after  a  care- 
tul  consideration,  they  appraise  the  value  of  the 
said  Kensington  and  Oxford  Turnpike  Road  at 
$88,541.41.'  On  the  same  day  the  City  Solici- 
tor filed  exceptions  to  the  report  of  the  ap- 
praisers, which  exceptions  are  substantially  as 
follows:  I.  Tliat  the  award  is  excessive.  2. 
That  the  appraisers  erred  in  basing  their  award 
upon  the  value  of  the  road-bed  of  the  turnpike 
company.  3.  That  the  award  should  have  been 
based  upon  a  capitalization  of  the  average  net 
income,  to  wit,  f 6 1,500.  The  Court  below 
sustained  these  exceptions  to  the  extent  of 
$18,541.41,  as  appears  by  the  following  order: 
'And  now,  Dec.  28,  1877,  exceptions  are  dis- 
missed and  report  confirmed,  on  filing  remittitur 
for  $18,541.41.'  On  the  same  day,  the  certifi- 
cate of  the  secretary  of  the  turnpike  company, 
certifying  the  approval  of  report  of  appraisers  by 
special  meeting  of  stockholders  callcii  for  that 
purpose  was  filed ;  also  remittitur  of  the  President 
and  Managers  of  the  Kensington  and  Oxford 


Turnpike  Company  of  $18,541.41  of  the  award 
to  them.  On  the  same  day  an  order,  commonly 
called  a  mandamus  execution,  was  issued  by  the 
Court  below  to  the  City  Treasurer,  commanding 
him  to  pay  the  amount  of  said  award  "out  of 
any  moneys  unappropriated  of  the  city  of  Phila- 
delphia." This  order  was  indorsed  by  the  City 
Solicitor,  as  follows:  "This writ  is  issued  upon 
an  award  of  appraisers,  confirmed  by  the  Court 
of  Quarter  Sessions,  for  the  taking  of  the  Ken- 
sington and  Oxford  Turnpike,  and  the  amount 
thereof,  $70,145.75,  should  be  paid."  Upon 
Dec.  31,1877,  the  City  Treasurer  paid  the  above 
order,  taking  therefor  the  receipt  of  Henry  C. 
Terry,  the  attorney  of  the  turnpike  company. 

"  Up  to  this  point  there  is  no  difficulty.  The 
Court  had  jurisdiction ;  it  was  acting  within  the 
scope  of  its  powers  and  the  record  discloses  no 
irregularity.  I  will  now  proceed  to  consider  its 
subsequent  action. 

"  On  the  2d  of  February,  1878,  the  petition 
of  the  city  of  Philadelphia  was  presented,"  set- 
ting forth  the  proceedings  as  recited  above,  and 
averring  that  the  notice  of  a  stockholders'  meet- 
ing contemplated  by  the  Act  of  Assembly  men- 
tioned in  the  secretary's  certificate  filed,  could 
not  in  fact  have  been  given  for  want  of  time  be- 
tween the  date  of  the  award  and  of  the  meeting ; 
that  the  report  of  the  appraisers  could  not  pro- 
perly be  confirmed  until  after  the  next  term  after 
filing  the  same,  and  the  time  during  which  ex- 
ceptions to  said  report  might  lawfully  be  filed  had 
not  yet  elapsed,  though,  indeed,  it  was  confirmed 
by  the  Court  on  filing  the  remittitur  only  four  days 
after  the  filing  of  said  report ;  that  the  award  so 
reduced  should  have  been  approved  by  the  stock- 
holders' meeting,  and  that  the  remittitur  was  with- 
out authority  of  law ;  that  the  award  was  grossly 
excessive,  the  sum  of  $20,000  being  all  that  was 
claimed  by  the  stockholders  themselves  to  be  the 
full  value  of  the  road,  the  most  of  them  having 
been  settled  with  at  that  rate ;  that  they,  or  some 
of  them,  were  informed  that  the  city  of  Philadel- 
phia was  paying  them  at  that  rate  for  their  stock, 
and  that  the  fact  that  said  stockholders  were  will- 
ing and  had  agreed  to  settle  at  that  price  was 
studiously  concealed  from  the  jury  and  from  the 
Court  at  the  time  of  said  hearing,  and  "  praying 
for  the  reasons  therein  set  forth :  ist.  That  said 
decree  of  confirmation  may  be  set  aside  and  va- 
cated. 2d.  That  said  writ  of  mandamus  maybe 
set  aside  and  that  a  writ  of  restitution  may  be 
awarded  for  the  return  to  the  treasury  of  the  city 
of  the  said  sum  of  $70,000.  3d.  That  the  said 
Henry  C.  Terry,  who  is  an  attorney  of  this  Court, 
be  directed  to  pay  said  sum  into  Court,  or  to  re- 
tain the  same  until  the  further  order  of  the  Court. 
Upon  the  filing  of  this  petition,  the  Court  granted 
a  rule  to  show  cause  why  the  first  ■  and  second 
prayers  of  the  petition  shoyld  not  be  granted, 
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returnable  on  the  next  road  list  before  the  Judges 
of  the  Court  of  Common  Pleas  No.  4,  and  on 
the  same  day  the  City  Solicitor  filed  the  follow- 
ing exceptions,  to  the  proceedings  and  to  the  re- 
port of  the  appraisers :  i.  Because  the  damages 
assessed  by  the  .appraisers  are  excessive.  2d. 
Because  the  road  has  ceased  to  be  at  all  profit- 
able to  the  stockholders,  and  no  damages  what- 
ever have  been  or  will  be  suffered  by  them  by 
the  giving  up  of  the  road.  3d.  Because  the  great 
majority  of  the  stockholders  have  agreed  to  give 
up  their  stock  at  a  price  or  rate  amounting  in 
the  aggregate  of  all  the  shares  of  the  capital  stock 
to  the  sum  of  $20,000  only.  4th.  Because  the 
proceedings  are  informal  and  irregular.  On 
February  9,  1878,  the  Court  ordered  that  the 
decree  of  confirmation  be  opened,  that  the  writ 
of  mandamus  be  set  aside  without  prejudice  to 
the  City  Treasurer,  and  that  a  writ  of  restitution 
be  awarded.  On  the  12th  of  the  same  month  a 
writ  of  restitution  was  issued  returnable  to  the 
first  Monday  of  March,  1878.  On  the  25th  of 
March  the  Court  granted  a  rule  to  show  cause 
why  the  levy  upon  the  turnpike  road  and  fran- 
chises of  the  Kensington  and  Oxford  Turnpike 
Road  and  franchises  of  the  Kensington  and  Ox- 
ford Turnpike  Company,  under  the  writ  of  resti- 
tution in  this  case,  should  not  be  set  aside,  pro- 
ceedings to  stay  in  the  mean  time,  returnable  on 
Monday  the  4th  day  of  March  next.  On  the  15  th 
day  of  March,  1878,  the  answer  of  the  turnpike 
company  was  filed,"  protesting  that  said  petition 
was  presented  to  the  Judges  of  the  Court  of 
Common  Pleas  No.  4,  for  the  County  of  Philadel- 
phia, none  of  whom  had  been  detailed  to  hold  the 
Court  of  Quarter  Sessions  for  the  term  of  January, 
1878,  in  accordance  with  Sect.  8,  Article  V.,  of 
the  Constitution,  and  that  the  said  Judges  for 
said  reason  had  not  jurisdiction  of  the  matters 
referred  to  in  said  petition ;  and  further  protest- 
ing that  the  report  of  the  appraisers  therein  re- 
ferred to  was  ready  for  argument  in  December 
Term,  1877,  by  reason  of  the  exceptions  filed 
thereto,  and  was  duly  disposed  of  during  said 
term,  and  that  any  motion  properly  entertainable 
in  regard  to  said  report  in  January  Term,  1878, 
was  beyond  the  jurisdiction  of  the  Judges  of  the 
Court  of  Common  Pleas  No.  4,  or  any  one  of 
them  claiming  to  hold  a  Court  of  Quarter  Ses- 
sions. 

The  answer  further  set  forth  that  it  was  imma- 
terial whether  the  meeting  of  December  27, 1877, 
was  duly  convened  in  accordance  with  the 
statutes  under  which  the  award  was  made,  inas- 
much as  no  complaint  against  the  award  had  been 
made  by  the  company  or  any  shareholder  there- 
of, but  that  in  point  of  fact  the  action  of  the 
meeting  was  regular,  and  a  majority  in  number 
and  value  approved  thereof;  that  it  was  compe- 
tent for  the  Court  to  approve  of  the  report  after 


exceptions  had  been  filed  by  the  City  Solicitor, 
whenever  and  wherever  it  was  convenient  to  hear 
and  determine  the  same ;  that  the  remittitur  filed 
by  counsel  was  under  authority  obtained  from  re- 
spondents under  their  corporate  seal,  and  had 
never  been  objected  to  by  them  or  any  stock- 
holder; that  it  was  now  too  late  to  inquire 
whether  the  award  was  excessive ;  that  there  being 
no  averment  in  the  petition  that  the  appraise- 
ment or  the  confirmation  was  procured  by  fraud 
or  artifice  practised  on  said  appraisers,  and  the 
city  having  been  fully  heard  by  counsel,  the  same 
was  now  conclusive  on  said  city,  and  that  it  was 
wholly  immaterial  what  agreements  were  made 
for  the  sale  of  any  shares  of  the  stock  owned  by 
the  stockholders  or  whether  the  appraisers  were 
or  were  not  aware  of  the  same. 

Testimony  was  then  taken  by  the  Court,  as  to 
the  facts  alleged  and  denied  in  the  petition  and 
answer,  **  and  upon  April  6,  the  exceptions  filed 
by  the  city  were  sustained ;  the  report  of  the  ap- 
praisers was  set  aside,  and  the  matter  referred 
back  to  the  same  appraisers  to  re-appraise  the 
whole  road,  as  set  forth  in  the  petition  filed  Nov. 
30,  1877.  It  was  to  these  subsequent  proceed- 
ings that  the  writ  of  certiorari  was  specially  al- 
lowed, and  their  regularity  is  the  question  this 
Court  is  now  required  to  pass  upon."  The  fol- 
lowing are  the  assignments  of  error  filed  by  the 
turnpike  company  who  took  this  writ : — 

1.  The  Judges  to  whom  the  petition  of  Feb. 
2,  1878,  was  presented  and  who  granted  the  rule 
to  show  cause  thereon  why  the  decree  of  con- 
firmation should  not  be  set  aside  and  vacated 
were  not  Judges  of  the  Court  of  Quarter  Sessions 
for  January  Term,  1878. 

2.  The  Court  of  Quarter  Sessions  in  the  term 
of  January,  1878,  did  not  grant  the  rule  to  show 
cause  why  the  decree  of  confirmation  should  not 
be  set  aside  and  vacated.  - 

3.  The  order  of  Feb.  9, 1878,  that  the  writ  of 
mandamus  be  set  aside,  and  that  a  writ  of  resti-» 
tution  be  awarded,  was  contrary  to  law. 

4.  The  petition  of  Feb.  2,  1878,  shows  no 
cause  sufficient  in  law  to  avoid  a  decree  or  judg* 
ment  adversely  made  after  argument  and  hear« 
ing. 

5.  The  Court  below  erred  in  setting  aside  the 
report  of  the  appraisers  on  the  6th  of  April,  1878. 

6.  There  was  no  jurisdiction  in  the  Court  of 
Quarter  Sessions  after  the  lapse  of  the  term,  to 
set  aside  and  vacate  the  decree  on  the  ground  of 
other  evidence  existing^  whether  known  or  un- 
known to  the  city. 

7.  The  order  of  April  6,  1878,  was  contrary 
to  law. 

F,  Carroll  Brewster  and  David  W,  Sellers , 
for  the  turnpike  company. 

By  the  Act  of  March  13,  1867  (P.  L.  420), 
the  Judge  holding  a  Court  of  Quarter  Sessions. 
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must  always  have  been  assigned  before  or  at  the 
commencement  of  each  terra,  never  after.     Un- 
less, therefore,  courts  once  lawfully  organized, 
can  be  passed  by  litigants,  and  Judges  resorted 
to  from  preference,  the  entire  proceedings  after 
December  Term,  1877,  were  coram  nonjudice, 
Livingston's  Appeal,  6  Weekly  Notes,  310. 
Kilpatrick  v.  Commonwealth,  7  C.  210. 
The  mandamus  on  the  City  Treasurer  to  pay 
was  lawfully  issued  by  the  Court  of  Quarter  Ses- 
sions. 

In  re  Sedgely  Avenue,  7  Norris,  509. 
Whether  the  award  was  excessive  or  not  was 
passed  upon  by  the  Court  when  the  first  excep- 
tions were  presented. 

The  question  was  not  the  selling  price  of  the 
stock,  but  the  value  of  the  road  to  be  taken,  and 
the  stockholders,  as  such,  had  no  relation  to  the 
case  when  it  was  before  the  appraisers.  The  con- 
cealment, therefore,  of  what  diey  were  willing  to 
take  was  no  fraud.  On  the  contrary,  it  is  the 
duty  of  the  counsel  not  to  divulge  the  instruc- 
tions of  his  client  as  to  the  price  he  is  willing  to 
take. 

Carpmael  v,  Powis,  I  Phillip's  Chancery,  687. 
The  Court  of  Quarter  Sessions  cannot  at  a  sub- 
sequent term  reconsider  their  judgment. 
Commonwealth  v,  Mayloy,  7  Sm.  292. 
King  V,  Brooks,  22  Sm.  363. 
C,  E,  Morgatiyjr.^zxidi   Wm.  Nelson  West, 
City  Solicitor,  for  the  city  of  Philadelphia. 

The  record  simply  informs  this  Court  that  the 
Court  of  Quarter  Sessions  granted  the  rule  to  show 
cause  and  assigned  the  subsequent  proceedings 
to  those  Judges  of  the  Quarter  Sessions  who  were 
Judges  of  the  Court  of  Common  Pleas  No.  4. 
How  then  can  any  question  of  jurisdiction  arise 
here  ?  It  cannot  be  seriously  argued  that  when 
a  cause  is  heard  before  Judges  of  one  of  the 
Courts  of  Common  Pleas  sitting  as  a  Court  of 
Quarter  Sessions,  and  a  decree  is  made  at  the 
close  of  their  term,  which  thereafter  is  found  to 
have  been  obtained  by  fraud,  a  motion  to  open 
it  must  be  made  before  Judges  other  than  those 
who  entered  the  judgment,  and  were  the  subjects 
of  imposition. 

If  then  the  act  of  the  Quarter  Sessions  in 
opening  its  decree  of  December  28,  1877,  was 
within  the  scope  of  its  power,  it  is  not  the  sub 
ject  of  review  or  reversal  by  the  Court. 
Bower  v.  Blessing,  8  S.  &  R.  243. 
Hill  V,  Irwin.  8  Casey,  314. 
Putney  v,  Collins,  3  Grant,  72. 
Breden  v,  Gilliland,  27  Sm.  64. 
Sheppard's  Case,  27  Sm.  295. 
Concealment  of  facts  which,  had  they  been 
Icnown  would  have  prevented  a  judgment,  affords 
ground  for  relief,  and  that  too  even  after  the  term 
an  which  the  judgment  is  rendered. 
Wanzer  v.  DeBaun,  i  E.  D.  Smith,  261. 
Allen  V,  McClellan,  2  Jones,  328. 
Stewart  v.  Agnew,  I  Shaw*s  Appeal  Cases,  343. 
&obson  V,  Eaton,  i  Term  Rep.  62. 


Bandon  v.  Becher,  3  Clark  and  Finelly,  479. 

Smith  V,  Smith,  3  Phila.  Rep.  490. 

Dorney  v.  Mertz,  8  Phila.  533. 

Booth  V.  Van  Allen,  7  Phil.  401. 

Cochran  v.  Eldridge,  13  Wr.  365. 
The  appraisers  were  governed  in  their  action 
by  the  limits  of  the  road  contained  in  the  original 
petition,  yet  they  valued  only  a  part  thereof, 
entirely  overlooking  that  part  which  had  been 
previously  sold  to  the  Philadelphia,  Newtown, 
and  New  York  Railroad  Company.  The  report 
should,  therefore,  be  sent  back  to  the  jury  ta 
appraise  the  whole  road,  and  to  readjust  their 
award  if  they  found  they  were  deceived  in  mak- 
ing it. 

Catharine  Township  Road,  26  Smith,  189. 

May  2,  1 88 1.  The  Court.  This  was  a  cer- 
tiorari to  the  Court  of  Quarter  Sessions  of  Phila- 
delphia County  to  review  the  record  in  a  certain 
proceeding  to  assess  the  damages  for  the  taking 
of  the  Kensington  and  Oxford  Turnpike  Road 
by  the  city  of  Philadelphia. 

It  is  quite  time  it  was  understood  that  this 
Court  has  no  power  to  review  such  cases  upon 
the  merits.  The  law  gives  neither  a  writ  of 
error  nor  an  appeal  to  the  Quarter  Sessions  in 
road  cases.  The  decision  of  that  Court  is  final 
and  conclusive  upon  all  questions  touching  the 
merits.  We  can  only  review  its  action  upon  a 
writ  of  certiorari,  which  brings  up  nothing  but 
the  record,  and  our  authority  is  limited  to  an 
examination  of  the  regularity  of  the  proceedings. 
This  is  settled  law.  (See  Shenango  Township  v, 
Wayne  Township,  10  Casey,  184.  In  re  Church 
Street,  4  P.  F.  S.  353;  DufTs  Private  Road,  16 
P.  F.  S.  459 ;  Philada.  and  Trenton  Railroad 
Company,  6  Whart.  25  ;  Road  in  Charter's 
Township,  10  Casey,  413  ;  Road  in  Moore  Town- 
ship, 5  Harris,  116;  Kirk's  Appeal,  4  Casey, 
185.)  A  certiorari  brings  up  nothing,  but  the 
record  and  the  Supreme  Court  is  confined  strictly 
to  questions  affecting  its  regularity  (Z«  re 
Thirty-fourth  Street,  31  P.  F.  S.  27;  Esling's 
Appeal,  8  Norris,  205) ;  and  this  Court  cannot 
look  into  the  evidence,  though  incorporated  in 
the  opinion  of  the  Court  below  TMauch  Chunk 
V.  Nescopeck,  9  Harris,  40 ;  Bradford  v.  Goshen, 
7  P.  F.  S.  495  ;  Derry  v.  Brown,  i  Harris,  389 ; 
10  Casey,  231 ;  8  P.  F.  S.  209). 

In  such  cases,  if  the  Court  below  had  jurisdic- 
tion and  has  proceeded  in  conformity  with  law, 
we  have  no  power  to  reverse.  It  ought  not  to 
be  necessary  to  repeat  this  so  frequently,  but  the 
voluminous  paper-books  in  this  case,  prepared  as 
though  upon  an  appeal  or  writ  of  error,  includ- 
ing nearly  four  hundred  ps^es  of  printed  testi- 
mony, admonish  us  that  our  repeated  attempts 
to  mark  the  distinction  between  a  writ  of  certio- 
rari and  a  writ  of  error  or  appeal,  have  made  but 
a  slight  impression  on  the  professional  mind. 
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[Here  follows  the  statement  of  the  facts  of  the 
case  already  ^ted.] 

This  is  certainly  a  remarkable  record.  It  ig- 
nores everything  like  finality  in  judicial  proceed- 
ings. We  have  here  a  confirmation  of  the  ap- 
praiser's report  on  Dec.  28,  1877,  after  the  city 
had  been  heard  on  its  exceptions  and  the  pay- 
ment on  Dec.  31,  by  the  City  Treasurer  of  the 
amount  of  the  award.  In  the  following  Febru- 
ary the  Court  below,  upon  exceptions  which  did 
not  differ  substantially  from  those  formerly  filed 
by  the  City  Solicitor,  opened  its  judgment  and 
within  one  week  thereafter  set  aside  the  writ  of 
mandamus  and  awarded  a  writ  of  restitution.  If 
it  may  thus  vacate  its  executed  decrees  after  the 
term  has  passed,  it  may  do  so  after  twenty  terms 
have  passed.  That  it  has  no  such  power  is  set- 
tled in  the  case  of  Comm.  v.  Mayloy  (7  P.  F.  S. 
291),  where  it  was  ruled  that  the  Court  of  Quar- 
ter Sessions  could  not  at  a  subsequent  term  re- 
consider their  judgment.  Nor  does  the  case  of 
Sheppard's  Contested  Election  (27  P.  F.  S.  295) 
conflict  with  this  ruling  in  the  slightest  degree. 
That  was  a  case  in  which  the  Court  below  made 
a  clerical  error  in  its  decree.  A  rule  was  en- 
tered during  the  term  to  correct  the  error,  which 
rule  the  Court  proceeded  to  hear  and  dispose  of 
at  a  subsequent  term.  This  Court  affirmed  the 
proceedings,  but  there  is  not  a  line  in  the  opin- 
ion of  the  Court  to  shake  the  doctrine  of  the 
finality  of  judgments  so  vigorously  asserted  in 
Comm.  V.  Mayloy. 

It  was  urged,  however,  during  the  argument 
at  bar,  that  the  decree  of  confirmation  was  pro- 
cured by  a  fraud,  and  that  the  proceedings  below 
were  set  aside  for  this  reason.  It  is  undoubtedly 
true  that  fraud  vitiates  everything  it  touches, 
and  that  a  decree  of  the  Court  procured  by  such 
means,  may  be  set  aside  by  the  Court  which  pro- 
nounced it.  And  if  this  record  shows  that  the 
Court  below  proceeded  upon  this  ground,  its 
judgment  must  be  affirmed  for  the  reason  that 
the  evidence  upon  which  the  Court  acted  does 
not  come  up  with  the  record,  and  we  could  not 
review  such  a  question  of  fact. 

If  the  fact  be  as  asserted  that  a  great  fraud  was 
perpetrated  in  this  case,  it  is  unfortunate  for  the 
city  that  such  fraud  was  not  distinctly  and  clearly 
averred  upon  the  record.  I  do  not  wish  to  be 
.  misunderstood  upon  this  point,  when  I  say  that 
there  is  not  within  the  four  corners  of  this 
record  any  positive  averment  of  fraud.  The 
nearest  approach  to  it  is  the  closing  paragraph  of 
the  petition  filed  by  the  City  Solicitor,  Feb.  2, 
1878,  for  the  purpose  of  having  the  confirmation 
of  the  award  set  aside.  I  quote  the  paragraph  in 
fiill: — 

**  Your  petitioner  is  informed  and  believes  and 
avers,  that  said  award,  even  as  the  same  has 
been  reduced,  is  grossly  excessive  ;  that  the  sum 
of  |2o,ooo  is  all  that  is  claimed  even  by  the 


stockholders,  to  be  the  full  value  of  said  road  to 
them ;  that  most  of  them  have  been  settled  with 
at  a  rate  of  $13  per  share  of  their  stock,  amount- 
ing in  the  aggregate  to  about  said  sum  of  $20,000 ; 
that  they,  or  some  of  them,  were  informed  that 
the  city  of  Philadelphia  was  paying  them  at  that 
rate  for  the  stock,  and  that  the  fact  that  said 
stockholders  were  willing  and  had  agreed  to 
settle  at  that  price  was  studiously  concealed  from 
the  jury  and  from  this  Court  at  the  time  of  said 
hearing."  This  does  not  amount  to  a  charge  of 
fraud.  At  most  it  is  an  allegation  that  the  road 
was  not  worth  what  it  was  appraised  at;  that  the 
stockholders  were  willing  to  take  a  much  less 
sum,  and  concealed  that  fact  from  the  Court  and 
jury.  There  is  not  even  an  averment  that  such 
fact  was  fraudulently  concealed.  It  would  be 
going  too  far  to  say  that  such  concealment  was 
a  fraud  either  in  fact  or  in  law.  The  company 
were  under  no  duty  to  disclose  this  fact  to  the 
city.  They  were  not  forcing  their  road  upon 
the  city  as  an  involuntary  purchaser.  They  oc- 
cupied no  relation  of  trust  and  confidence  which 
rendered  such  disclosure  necessary  as  a  matter  of 
good  faith.  On  the  contrary,  for  all  that  appears 
in  this  record,  the  city  was  taking  the  road,  upon 
the  petition  of  over  fifty  of  her  citizens,  against 
the  will  of  the  company.  They  were  dealing  at 
arm's  length.  It  was  the  business  of  the  city  to 
get  the  road  as  cheaply  as  possible.  It  was  the 
business  of  the  company  to  get  as  much  as  a  jury 
would  give  them.  Each  had  an  equal  opportunity 
before  the  jury  to  show  its  real  value,  and  each 
called  alarge  number  of  witnesses  upon  this  point. 
It  is  not  alleged  that  the  award  was  procured  by  false 
testimony  or  by  any  art  or  fraud  practised  upon 
the  jury.  The  proposition  that  a  party  whose 
property  is  about  to  be  taken  by  a  corporation  is 
obliged  to  disclose  to  such  corporation  the  mini- 
mum price  he  is  willing  to  sell  it  for,  is  certainly 
novel.  It  would  hardly  be  treated  with  respect 
were  the  complainant  a  railroad  corporation. 
And  yet  the  rule,  if  adopted,  must  be  applied  to 
all  other  cases.  There  is  no  distinction  in  this 
respect  between  municipal  and  other  corpora- 
tions. We  cannot  lay  down  a  rule  in  the  one 
case  and  refuse  to  enforce  it  in  others.  Had  this 
road  been  taken  for  public  use  by  a  railroad  cor- 
poration, it  is  not  likely  the  award  would  have 
been  less.  In  such  case  no  one  would  have  ven- 
tured even  to  suggest  that  it  was  a  fraud  on  the 
part  of  the  company  to  withhold  its  minimum 
price.  The  appropriation  of  the  price  after  it 
has  been  paid  by  the  city,  is  a  matter  with  which 
the  latter  has  nothing  to  do.  That  is  a  question 
which  concerns  only  the  stockholders  of  the 
turnpike  company.  If  they  have  been  wronged 
by  any  one,  they  have  their  remedy.  At  present 
they  do  no}  complain,  and  the  city  has  no  right 
to  complain  for  them. 

Not  only  is  there  no  allegation  of  fraud  upon 
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this  record,  but  we  have  a  distinct  statement 
which  shows  the  precise  grounds  upon  which  the 
Court  below  must  be  presumed  to  have  acted. 
I  have  already  given  at  length  the  exceptions 
filed  by  the  City  Solicitor  February  2,  1878. 
Those  exceptions  make  no  allegation  of  fraud. 
It  is  not  even  hinted  at.  All  that  we  can  pro- 
perly know  of  the  action  of  the  Court  below — 
all  that  the  record  shows — is  that  these  exceptions 
were  sustained.  The  entry  of  the  judgment  so 
reads.  We  must  presume,  it  is  our  duty  to  do 
so,  that  the  case  was  decided  below  upon  these 
exceptions,  and  upon  nothing  else.  The  Act  of 
3  May,  1869  (P.  L.  1247),  provides  that  no  re- 
port of  viewers  in  the  county  of  Philadelphia 
shall  be  set  aside  by  the  Court,  except  in  pursu- 
ance of  an  exception  filed  to  said  report.  The 
manifest  object  of  this  Act  was  to  prohibit  the 
Quarter  Sessions  from  setting  aside  reports  of 
road  juries  for  matter  dehors  the  record.  This 
Court  has  decided  in  a  number  of  cases,  one  of 
them  at  the  last  term,  that  under  this  Act  it  was 
error  for  the  Quarter  Sessions  to  set  aside  a  re- 
port for  a  cause  not  specified  in  an  exception. 
(See  Norris's  Appeal,  11  P.  F.  S.  422;  Report 
in  Delaware  Avenue,  17  Id.  309.)  If,  therefore, 
this  report  was  set  aside  upon  the  ground  of 
fraud,  it  was  for  a  matter  which  had  not  been 
made  the  subject  of  any  exception,  and  which 
was  dehors  the  record.  Such  action  would  have 
been  in  direct  conflict  with  the  Act  of  1869, 
and,  therefore,  clearly  erroneous. 

It  was  urged,  however,  that  the  Court  below 
were  justified  in  opening  the  confirmation 
upon  the  fourth  exception  filed  by  the  city,  viz., 
"  that  the  proceedings  are  informal  and  irregu- 
lar." No  informality  or  irregularity  is  pointed 
out  by  the  exception,  and  we  look  in  vain  through 
the  elaborate  printed  argument  on  behalf  of  the 
city  for  any  such  allegation.  On  the  contrary, 
the  right  of  the  Court  to  open  and  set  aside  the 
confirmation  is  placed  distinctly  upon  two 
grounds,  viz.,  ist.  Fraud,  and  2d.  That  the 
order  of  Dec.  28,  1877,  was  not  a  final  disposi- 
tion of  the  case,  because  the  Court  had  no  power 
to  confirm  the  award  finally  until  the  same  had 
been  accepted  by  the  stockholders,  and  the  ac- 
ceptance certified  to  the  Court  under  the  seal  of 
the  company.  The  first  reason,  as  we  have  en- 
deavored to  show,  has  no  support  in  the  record. 
What  support  it  may  have  outside  of  the  record 
is  a  matter  as  to  which  we  have  no  right  to  in- 
quire. Nor  has  the  second  reason  any  better 
foundation.  The  record  shows  that  the  award 
of  the  appraisers  was  approved  by  a  meeting  of 
the  stockholders  called  for  that  purpose,  at  which 
a  majority  were  present  or  properly  represented, 
which  approval  was  duly  certified  to  the  Court 
under  the  seal  of  the  company ;  also  that  a  re- 
mittitur of  the  ^18,541.41  was  filed,  signed  by 


Henry  C.  Terry,  Esq.,  the  recognized  solicitor 
of  the  company.  It  is  not  a  sufficient  answer  to 
this  to  say  that  the  stockholders'  meeting  was  the 
result  of  collusion,  and  that  Mr.  Terry  had  no 
authority  to  sign  the  remittitur.  This  at  once 
raises  a  question  of  fact  outside  of  the  record, 
which  we  have  no  right  to  pass  upon.  Besides, 
these  are  questions  with  which  the  city  has  no 
concern.  The  turnpike  company  might  com- 
plain of  this,  but  does  not. 

Another  matter  which  does  not  appear  by  ex- 
ception, and  is  not  to  be  found  in  the  printed 
argument,  was  referred  to  at  the  oral  argument 
and  will  be  mentioned  here.  It  was  said  a  por- 
tion of  the  road  was  not  appraised,  that  it  had 
been  sold  to  the  Philadelphia  and  Newtown 
Railroad  Company,  and  was  omitted  by  the  ap* 
praisers  for  that  reason. 

How  the  appraisers  in  a  proceeding  to  take 
the  road  of  the  Kensington  and  Oxford  Turnpike 
Company,  could  appraise  a  piece  of  road  belong- 
ing to  the  Philadelphia  and  Newtown  Railroad 
Company,  has  not  been  made  to  appear.  As  it 
has  nothing  to  do  with  the  case,  I  will  not  con- 
sider it  further. 

It  is  evident  that  these  matters  were  thrown 
into  the  case  as  makeweights.  This  sufficiently 
appears  from  th^  concluding  paragraph  of  the 
printed  argument  of  the  City  Solicitor,  in  which 
he  says :  *<  But  we  rest  the  case  upon  the  ground 
upon  which  the  Court  below  placed  it,  viz.,  fraud 
practised  upon  the  jury  in  obtaining  the  award, 
and  upon  the  Court  upon  the  rendition  of  its 
decree  of  confirmation." 

It  was  further  suggested  at  the  oral  argument, 
that  the  confirmation  of  the  report  of  the  ap- 
praisers was  premature;  that  the  exceptions  filed 
by  the  city  February  2,  1878,  were  within  time, 
and,  therefore,  the  Court  below  had  the  power 
to  open  such  confirmation.  This  point  was  not 
referred  to  in  the  paper-books,  nor  do  we  find 
any  trace  of  it  upon  the  record ;  as  it  has  been 
suggested,  however,  it  will  be  considered. 

This  proceeding  was  instituted  under  a  special 
Act  of  Assembly,  the  third  section  of  which  pro- 
vides :  '*  The  appraisers  so  appointed  shall  make 
report  in  writing  to  the  said  Court  of  Quarter 
Sessions ;  and,  if  their  report  be  approved  by 
the  Court,  the  appraised  value  of  said  road  shall 
be  paid  by  the  City  Treasurer  in  the  same  man- 
ner as  road  damages  now  are  by  law  made  pay- 
able. Provided  always^  That  the  approval  of 
such  report  by  a  majority  in  value  of  the  stock- 
holders of  said  company,  voting  in  person  or  by 
proxy,  at  a  special  meeting  called  for  the  purpose, 
be  first  had  and  obtained,  and  duly  certified  to 
the  said  Court  under  the  seal  of  the  company." 
The  fifth  section  of  said  Act  declares  that  the 
provisions  of  the  general  road  laws  relative  to 
the  assessment  of  damages  for  the  opening  of 
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Streets  and  roads  "  shall  apply  to  all  cases  arising 
under  this  Act,  except  when  inconsistent  with 
the  provisions  hereof.** 

No  time  is  designated  by  the  third  section  for 
the  confirmation  or  approval  of  the  report  of  the 
appraisers.  As  soon  as  the  stockholders  have 
approved  the  report  in  the  manner  designated  in 
the  Act,  and  have  certified  their  approval  to  the 
Court  under  the  seal  of  the  company,  the  report 
is  ripe  for  confirmation,  provided  the  city,  the 
only  other  party  in  interest,  is  satisfied.  I  con- 
cede if  there  were  other  parties,  they  would  be 
entitled  to  come  in  and  file  exceptions  at  any 
time  during  the  next  term,  as  provided  in  the 
general  road  law.  That  length  of  time  is  given 
solely  to  enable  interested  parties  to  file  excep- 
tions. It  is  entirely  competent  for  the  Court  to 
confirm  the  report  of  appraisers,  under  the  Act 
of  1869,  at  any  time,  with  the  consent  of  all 
parties  in  interest.  This  was  what  was  done 
in  the  Court  below.  There  were  but  two 
parties,  the  city  and  the  turnpike  company. 
The  report  was  filed  and  confirmed  with  the 
assent  of  each,  and  this  appears  of  record. 
Under  such  circumstances  it  is  immaterial  when 
it  was  filed  or  when  confirmed.  Nor  can  any 
just  criticism  be  made  in  regard  to  either  act 
having  been  done  out  of  time,  or  with  undue 
haste.  Both  were  in  conformity  with  previous 
practice  in  the  same  Court.  A  precisely  similar 
course  had  been  adopted  in  the  Ridge  Road  case, 
a  proceeding  under  the  same  Act  of  Assembly. 
In  that  case  the  report  was  filed  and  confirmed 
on  the  same  day  by  the  agreement  of  the  parties. 
No  one  ever  thought  of  questioning  its  regularity. 
Nor  could  there  be  a  well  founded  objection  to 
such  a  proceeding,  unless  parties  sui  Juris  are 
incompetent  to  agree  that  a  report  in  which  no 
one  but  themselves  is  interested  may  be  con- 
firmed. 

The  law  has  wisely  provided  that  in  road  cases 
the  parties  shall  have  until  the  next  term  of  the 
Court  to  file  exceptions.  The  parties  are  usually 
numerous,  and  such  an  extension  of  time  is  ne- 
cessary to  allow  them  all  to  come  in.  But  in 
such  case,  if  all  parties  see  fit  to  come  in  at  an 
earlier  day,  file  their  exceptions,  and,  after  a 
hearing,  agree  to  a  confirmation  of  the  report, 
it  would  be  a  waiver  of  any  irregularity.  This 
is  what  was  done  here.  The  city  voluntarily 
filed  her  exceptions.  They  were  heard  and  sus- 
tained. The  award  was  reduced  by  the  amount 
of  118,541.41,  and  this  sum  was  remitted.  The 
city  then  assented  to  the  confirmation.  This  as- 
sent appears  upon  the  face  of  the  record.  It  is 
to  be  found  in  the  indorsement  on  the  back  of 
the  mandamus  execution  by  the  City  Solicitor 
then  in  office,  by  whose  efforts  the  award  had 
been  thus  reduced.  The  right  to  issue  this  writ 
was  put  at  rest  by  the  decision  in  Sedgeley  Ave- 


nue (7  Norris,  509),  and  it  is  idle  to  question  its 
regularity  in  this  case,  in  view  of  the  fact  that  it 
issued  with  the  approval  and  consent  of  the  law 
officer  of  the  city. 

It  may  be  conceded  the  assent  of  the  city  to 
the  confirmation  would  have  been  of  no  avail  as 
to  other  parties,  had  there  been  such  interested 
in  the  report.  They  would  have  been  entitled, 
as  before  stated,  to  file  exceptions  at  any  time 
during  the  next  term.  It  was  binding,  however, 
upon  the  city.  Having  had  her  day  in  Court, 
she  could  not,  after  a  decision  in  her  favor,  after 
the  payment  of  the  money  and  the  expiration  of 
the  term,  come  in  and  have  the  confirmation 
opened,  merely  that  she  might  be  heard  again 
upon  the  question  of  damages  or  any  technical 
matter  that  might  and  ought  to  have  been  raised 
at  the  former  hearing.  Had  there  been  an  alle- 
gation and  due  proof  of  fraud,  it  would  have 
been  otherwise.  But  up  to  the  present  time  the 
city  of  Philadelphia  has  not  placed  upon  this 
record  an  allegation  that  she  has  been  defrauded 
by  any  one. 

The  value  of  this  road  was  a  question  of  fact 
for  the  jury.  If  they  have  made  a  mistake,  it  is 
beyond  our  power  to  correct  it.  It  may  not  be 
improper  to  say  a  few  words  in  this  connection 
upon  one  or  two  points  as  they  appear  of  record. 
It  was  assumed,  on  behalf  of  the  city,  that  the 
road  was  worth  less  because  it  had  ceased  to  pay 
dividends.  This  appears  by  the  second  excep- 
tion, filed  February  2,  1878.  Yet  by  its  excep- 
tions filed  the  previous  December,  the  city  ad- 
mitted the  road  to  be  worth  $61,500,  which 
value  was  based  upon  a  capitalization  of  the  ave- 
rage net  income.  It  was  further  assumed  the 
road  was  worthless,  or  nearly  so,  because  the 
stockholders  were  willing  to  accept  ;j2o,ooo  for 
their  stock.  This  was  a  proceeding  to  take  the 
property  of  the  corporation,  not  its  stock.  There 
is  no  rule  of  law  which  authorizes  one  corpora- 
tion to  take  the  property  of  another  corporation 
without  making  compensation  therefor,  because 
the  stock  of  the  latter  has  no  market  value,  or 
the  property  itself  is  unproductive.  The  road  of 
this  turnpike  company  was  a  visible,  tangible 
thing.  It  was  property  which  necessarily  cost 
said  company  a  large  amount  of  money.  It  was 
worth  to  them  just  what  a  jury  would  give  them 
in  this  proceeding  in  the  absence  of  any  false 
testimony  or  improper  conduct  to  influence  the 
award.  It  was  worth  to  the  city  the  amount  it 
would  have  cost  the  latter  to  have  graded  and 
macadamized  the  road  as  it  was  when  taken.  I 
say  this  without  indicating  what  was  the  true 
measure  of  damages.  That  question  is  not  raised 
by  this  record.  The  worth  of  the  road  to  the 
city  might  not  have  been  the  proper  rule  for  the 
jury  in  making  their  award.  K,  however,  it  was 
meritorious  for  the  city  to  attempt  to  get  the 
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road  for  nothing,  or  at  most  for  a  nominal 
amount,  notwithstanding  the  fact  it  had  cost  the 
company  a  large  sum  of  money,  it  cannot  be 
said  to  have  been  unconscionable  for  the  latter 
to  seek  to  get  the  cost  or  value  of  the  road-bed 
in  its  place. 

We  have  looked  at  this  case  in  the  light  of  the 
record  only,  and  have  endeavored  to  dispose  of 
it  upon  purely  legal  principles.  The  opinion  of 
the  learned  Court  below  and  the  testimony  taken 
at  the  hearing  are  no  part  of  the  record,  and  do 
not  come  here  upon  a  certiorari.  (Mauch  Chunk 
V.  Nescopeck,  9  Harris,  46 ;  Bradford  v. 
Goshen,  7  P.  F.  S.  495 ;  Derry  v.  Brown,  i 
Harris,  389 ;  Directors  of  Westmoreland  v.  Over- 
seers of  Conemaugh,  10  Casey,  231 ;  Plunkett's 
Creek  v.  Fairfield,  8  P.  F.  S.  209;  Oakland 
Railway  Company  z;.  Keenan,  6  P.  F.  S.  198.) 
As  we  have  no  power  to  review  the  testimony, 
and  strictly  no  right  even  to  look  at  it,  any  com- 
ment thereon  would  be  improper.  We  decide 
cases  as  they  are  presented,  and  parties  must 
stand  or  fall  by  the  record.  Were  we  to  depart 
from  this  principle,  the  law  would  cease  to  be 
*'  a  rule  of  action,*'  and  its  judgments  would  be- 
come the  mere  reflex  of  the  caprice  of  the  Judges 
who  pronounce  them. 

The  proceedings  in  the  Quarter  Sessions  up  to 
and  including  the  confirmation  of  the  report  of 
the  appraisers  and  the  return  of  the  mandamus 
execution  are  affirmed,  and  all  of  the  proceed- 
ings commencing  with  the  petition  filed  February 
2,  1878,  including  the  subsequent  orders  and 
decrees,  are  reversed  and  set  aside,  at  the  costs 
of  the  city  of  Philadelphia. 

Opinion  by  Paxson,  J. 

Dissenting  opinion  by  Trunkey,  J.,  in  which 
Sharswood,  C.  J.,  and  Sterrett,  J.,  con- 
curred. 

After  the  expiration  of  the  term  in  which  the 
award  of  damages  was  confirmed,  the  Court 
vacated  the  decree  of  confirmation,  set  aside  the 
writ  of  mandamus,  and  set  aside  the  report  of 
the  appraisers.  To  this,  seven  errors  are  assigned, 
presenting  three  points :  the  first  two,  that  the 
Judges  who  granted  the  rule  were  not  Judges  of 
the  Court  of  Quarter  Sessions  in  the  term  of 
January,  1878,  and  the  rule  was  not  granted  by 
said  Court ;  the  third,  that  setting  aside  the  writ 
of  mandamus  was  contrary  to  law ;  and  the  last 
four,  that  the  petition  shows  no  cause  for  vacat- 
ing the  decree  of  confirmation  and  setting  aside 
the  appraisers'  report.     Of  these  in  their  order : 

I.  Article  V.,  Sect.  9,  of  the  Constitution 
provides  that  the  Judges  of  the  Courts  of  Com- 
mon Pleas,  learned  in  the  law,  shall  be  Judges 
of  the  Courts  of  Quarter  Sessions.  Sect.  8  of 
the  same  article  requires  the  Courts  of  Common 
Pleas  in  Philadelphia,  from  time  to  time  in  turn, 


to  detail  one  or  more  of  their  Judges  to  hold  the 
Courts  of  Quarter  Sessions,  in  such  manner  as 
may  be  directed  by  law.  The  Act  of  1867  (P. 
L.  420)  provides  that  the  sessions  of  the  Court 
of  Quarter  Sessions  shall  commence  on  the  first 
Monday  of  each  month,  and  the  courts  may 
decide,  before  or  at  the  commencement  of  each 
term,  which  of  the  Judges  shall  hold  said  courts. 

In  obedience  to  the  writ  of  certiorari,  the 
record  of  the  Court  of  Quarter  Sessions  has  been 
returned,  and  it- shows  that  the  Court  was  held 
by  the  Judges  thereof.  It  was  truly  said  in 
argument  that  judicial  notice  will  be  taken  of  the 
Constitution  and  general  statutes,  and  of  the 
Judges  who  are  qualified  to  hold  the  courts  of 
record.  The  detail  of  the  Judges  out  of  the 
twelve  who  are  qualified  does  not  appear  by 
statute,  nor  in  any  other  way  than  as  their 
names  appear  in  the  record,  and  it  is  not  a 
matter  of  which  judicial  notice  may  be  taken. 
A  certificate  of  the  clerk,  who  affixes  thereto  the 
seal  of  the  Court,  if  evidence  at  all,  is  extrinsic. 
The  presumption  is  that  the  Court  was  held  by 
the  proper  Judges ;  it  was  held  by  Judges  of  the 
Court ;  and  a  mere  certificate  of  the  clerk,  sub- 
sequently given,  is  not  sufficient  to  show  that 
they  acted  without  authority  of  law.  From  this 
record  it  was  as  certain  that  the  Court  was  held  by 
the  qualified  Judges  thereof  in  January  and  Feb- 
ruary Terms,  1878,  as  that  it  was  in  December 
Term,  1877.  All  are  exhibited  in  the  same  light. 

The  rule  granted  on  February  2,  1878,  was 
rightly  made  returnable  on  the  road  list ;  it  was 
granted  by  the  Court  of  Quarter  Sessions,  entered 
in  said  Court,  heard  in  and  disposed  of  by  said 
Court,  all  of  which  proceedings  there  appear ; 
and  the  added  words,  **  before  the  Judges  of 
Common  Pleas  No.  4,"  are  neither  deceptive 
nor  hurtful  surplusage.  It  has  not  been  alleged 
that  the  record  is  false,  and  it  sets  forth  no  pro- 
ceeding outside  the  Quarter  Sessions.  There  is 
no  peculiar  merit  in  this  case  to  invite  ruling  on 
a  clerk's  certificate  that  one  of  the  Judges,  when 
the  decree  was  made,  was  not  a  Judge  of  the 
same  Court  when  the  decree  was  vacated. 

2.  The  writ  of  mandamus  was  not  issued  by 
order  of  the  Court.  What  right  had  any  one 
but  the  Court  to  order  the  issuing  of  the  manda- 
tory writ  ?  If  by  Sect.  6  of  the  Act  of  April  15, 
1834  (P.  L.  538),  such  writ  may  be  issued  by 
the  Quarter  Sessions  to  enforce  payment  of  dam- 
ages, it  must  be  allowed  by  an  order  of  said 
Court,  and  not  issued  on  the  mere  pracipe  of 
counsel  for  the  claimant  of  the  damages.  The 
Sedgeley  Avenue  Case  (7  Nor.  509)  does  not 
decide  that  an  attorney  may  order  the  writ  with- 
out leave  of  the  Court.  In  that  case,  after  hear- 
ing a  rule  for  the  writ,  the  Court  below  made 
the  rule  absolute;  and  this  Court  decided  that 
the  Quarter  Sessions  had  power  to  enforce  its 
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order  by  such  writ,  three  of  the  Judges  dissent- 
ing. There  is  not  a  dictum  that  the  writ  might 
be  issued  without  an  order  of  the  Court.  It  is 
said  that  it  had  been  the  practice  in  the  Quarter 
Sessions  for  attorneys  to  order  the  writ.  If  so, 
that  does  not  legalize  it.  In  some  parts  of  the 
State,  it  was  not  the  practice  for  these  writs  to 
issue  at  all  out  of  the  Quarter  Sessions,  and, 
when  issued  by  the  Common  Pleas,  it  was  by 
order  obtained  by  motion  in  the  Court.  What- 
ever the  practice,  and  however  long,  it  is  better 
to  observe  the  statute,  which  declares  it  shall  be 
lawful  for  the  Court  in  which  the  judgment  is,  to 
issue  thereon  a  writ  commanding  its  payment, 
and  to  enforce  obedience  by  attachment.  Until 
the  Sedgeley  Avenue  Case,  this  Court  had  not 
sanctioned  the  issue  of  mandatory  writs  by  the 
Quarter  Sessions.  The  assessment  of  damages 
in  road  cases  was  settled  in  that  Court,  and  pay- 
ment ordered.  If  the  order  was  not  obeyed, 
the  practice  was  indicated  by  the  cases  of  Price 
V.  Commissioners  (i  Whar.  i)  and  Com.  v. 
Commissioners  (2  Id.  286).  In  those  cases, 
orders  had  been  made  by  the  Quarter  Sessions 
for  payment  of  road  damages,  which  the  officers 
neglected,  and  application  was  made  in  this' 
Court,  which  then  had  original  jurisdiction,  for 
a  mandamus  to  compel  obedience  by  the  officers 
to  said  orders.  Nothing  in  the  case  suggests  that 
it  was  supposed  the  Quarter  Sessions  had  power 
to  compel  the  county  commissioners  to  pay  the 
money,  or  that  the  writ,  to  be  followed,  if  dis- 
obeyed, by  attachment,  could  be  issued  on  the 
pacipe  of  the  claimant.  If  it  has  been  settled 
by  the  Sedgeley  Avenue  Case  that  the  Quarter 
Sessions  may  issue  such  writ,  it  has  not  been  de- 
cided that  the  claimant's  attorney  may  issue  it. 
The  only  fitting  correction  of  the  improper  issu- 
ing of  the  mandatory  writ  was  to  set  it  aside. 

3.  At  January  Term,  1878,  February  2,  ^upon 
petition  and  exceptions  presented  and  filed,  the 
Court  granted  a  rule  to  show  cause  why  the  writ 
should  not  be  set  aside  and  the  decree  of  con- 
firmation vacated.  The  petition  charges  that 
the  decree  of  confirmation  was  prematurely 
made,  and  the  fourth  exception  is  that  the  pro- 
ceedings are  informal  and  irregular.  In  December 
Term,  1877,  the  Court  appointed  appraisers  to 
view  th^  turnpike  road  described  in  the  petition, 
and  appraise  the  value  thereof.  The  Act  of 
March  24,  1869  (P.  L.  525),  Sect.  5,  provides 
that  the  Act  of  June  13,  1836,  and  other  general 
laws,  "relative  to  the  assessment  of  damages 
for  the  opening  of  streets  and  roads,  shall  apply 
to  all  cases  arising  under  this  Act,  except  when 
inconsistent  with  the  provisions  hereof.*'  Sect. 
8  of  said  Act  of  1836  (P.  L.  556)  provides  that 
"  the  viewers  so  appointed  shall  make  report  to 
the  next  Court  of  Quarter  Sessions.**  There- 
fore the  report  of  the  appraisers  in  this  case  could 


not  have  been  lawfully  presented  and  acted  upon 
till  the  next  Court  after  their  appointment. 
(Bridge  over  Smithfield  Creek,  6  Whar.  363; 
Road  in  Baldwin  and  Lower  St.  Clair,  12  Casey, 
9 ;  Appleby  Manor  Road,  i  Grant,  443 ;  Boyer's 
Road,  I  Wright,  257.)  Sect.  16  of  the  Act  of 
1836  provides :  *'  The  damages  sustained  by  the 
owners  of  land  through  which  any  private  road 
may  pass  shall  be  estimated  in  the  manner  pro- 
vided in  the  case  of  a  public  road."  None  but 
the  petitioner  and  land  owner  is  interested  in 
the  damages  caused  by  a  private  road ;  yet  in 
Boyer's  Road  {supra)  viewers  were  appointed 
on  June  14,  1858,  to  assess  damages,  whose 
report  was  filed  the  next  day  and  confirmed  by 
the  Court,  assessing  Wilson's  damages  at  f  16.66, 
and  this  Court  decided  that  the  report  should 
have  been  presented  to  the  next  Court,  and  then 
confirmed,  after  opportunity  to  object  to  the 
assessment  had  been  given.  I  do  not  say  that 
Wilson  could  not  have  waived  the  right  to  have 
till  the  next  term  to  make  his  objections.  The 
next  term  is  the  time  fixed  by  law  for  presenting 
reports  of  appraisers  of  road  damages  to  the 
Coiu-t.  I  shall  not  speak  of  reasons  for  such 
legislation,  the  result  in  this  case  is  suggestive  of 
reason  enough.  All  interested  persons  had  the 
right  to  wait  till  the  proper  term  and  then  exam- 
ine the  report,  and,  if  they  had  cause,  file  excep- 
tions. But  this  report  was  filed  in  December 
Term,  1877 ;  same  day  exceptions  were  filed  by 
the  City  Solicitor,  Mr.  CoUis.  Four  days  there- 
after the  exceptions  were  dismissed  on  filing 
remittitur  for  ^i8»54i.4i,  and  the  remittitur 
was  filed  immediately.  So  was  the  approval  of 
the  appraisers*  report  by  the  stockholders  of  the 
turnpike  company,  made  before  the  remission, 
immediately  filed,  and  a  mandatory  writ  was 
issued  on  pracipe  of  Mr.  Terry,  attorney  for  the 
company,  to  the  Treasurer  of  the  city,  command- 
ing him  to  pay  $70,000  ahd  costs,  which  writ 
had  thereon  Mr.  Collis's  indorsement  that 
'*  $70,145.75  should  be  paid."  Thus  twenty- 
five  days  from  the  appointment  of  appraisers, 
and  within  the  same  term,  the  extraordinary 
promptness  of  everybody  connected  with  the 
transaction  was  rewarded  by  an  apparent  end  of 
the  case.  On  the  4th  of  June,  1877,  upon  the 
petition  of  fifty- four  citizens  of  Philadelphia, 
the  examiner  was  appointed,  but  the  petition 
was  not  filed,  and  no  record  of  the  appointment 
was  made  till  the  examiner  presented  his  report. 
The  examiner  began  his  duties  on  the  25th  of 
October,  and  "  Henry  C.  Terry,  counsel  for 
petitioners,"  was  present.  November  20, 1877, 
Mr.  Terry  for  petitioners  and  Mr.  CoUis  for  the 
city  accepted  notice  that  the  report  would  be 
filed  on  the  30th  of  the  same  month.  After  its 
filing,  Mr.  Terry  was  attorney  for  the  turnpike 
company,  and  so  appeared  before  the  appraisers. 
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The  appraisers'  report  of  damages  was  approved 
three  days  after  it  was  filed,  and  one  day  before 
the  exceptions  were  dismissed  and  remittitur 
filed  by  the  stockholders  of  the  company.  No- 
thing appears  of  record  as  a  reason  for  the  sum- 
mary dismissal  of  the  exceptions  and  approval  of 
the  report — the  consent  or  agreement  of  the  City 
Solicitor  is  not  there.  There  is  nothing  to  show 
that  he  waived  time,  and,  unless  he  did,  he  had 
until  the  next  Court  to  file  additional  exceptions. 
However,  these  things  are  of  as  little  account  as 
the  pointers  to  a  landmark  which  itself  is  plainly 
visible.  No  waiver  of  time  appears,  and  the 
record  shows  the  bald  irregularity  of  the  present- 
ing and  approval  of  the  appraisers-  report  at  the 
same  term  of  their  appointment.  iSefore  the  end 
of  the  next  term,  the  Court  was  advised  of  this, 
and  exculpated  itself  /rom  connivance  at  its 
perpetration  by  vacating  the  order  of  approval, 
I  see  no  error  in  that.  It  was  a  correction  of 
error — a  correction  the  Court  had  a  clear  right 
to  make.  And  enough  appeared  to  move  the 
Court  to  vacate  the  untimely  decree.  Nearly 
five  months  elapsed  before  the  appointment  of 
an  examiner  and  the  filing  of  his  report,  and  all 
the  subsequent  proceedings  were  crowded  into  a 
single  term  of  the  Court  of  one  month.  The 
city  complained  of  injury  in  fact,  and  pointed  to 
the  irregularities.  A  judgment  entered  in  de- 
Csuilt  of  an  appearance  before  the  return-day  of 
the  original  writ  is  irregular,  and  will  be  struck 
off  on  motion  after  the  lapse  of  a  term.  This 
would  be  so,  had  the  defendant  filed  a  plea  or 
answer.  And  here  filing  e;cceptions  was  not 
a  waiver  of  the  right  to  be  heard  at  the  next 
Court. 

Thus  far  I  have  considered  the  alleged  errors 
from  an  examination  of  the  record.  But  there 
is  abundant  reason  for  belief  that  the  Court 
struck  off  the  decree  of  confirmation  on  the 
ground  of  fraud  as  wfell  as  of  irregularity.  In 
my  opinion,  the  petition  substantially  alleges 
fraud.  Action  on  that  ground  is  not  reviewable 
on  this  writ.  If  the  record  shows  fraud  as 
a  ground  upon  which  the  decree  was  vacated, 
then  the  order  must  be  affirmed.  The  evidence 
and  arguments  are  persuasive  that  the  Court  and 
parties  acted  as  if  the  chief  issue  was,  whether 
a  fraud  had  been  committed  which  led  to  the 
award  and  its  approval.  In  strictness,  the  com- 
plainants are  right  in  saying  that  the  things  not 
actually  of  record  cannot  be  reviewed,  unless 
the  facts  be  agreed  upon,  on  certiorari  to  the 
Quarter  Sessions.  The  petition  on  which  said 
rule  to  show  cause  was  granted  ''avers  that  said 
award,  even  as  the  same  has  been  reduced,  is 
grossly  excessive,  that  the  sum  of  twenty- two 
thousand  dollars  is  all  that  is  claimed  even  by 
the  stockholders  to  be  the  full  value  of  said  road 
to  them;  that  most  of  them  have  been  settled 


with  at  a  rate  of  thirteen  dollars  per  share  of 
their  stock,  amounting  in  the  aggregate  to  about 
said  sum  of  twenty  thousand  dollars ;  that  they 
or  some  of  them  were  informed  that  the  city  of 
Philadelphia  was  paying  them  at  that  rate  for 
their  stock,  and  that  the  fact  that  said  stock- 
holders were  willing  and  had  agreed  to  settle  at 
that  price  was  studiously  concealed  from  the  jury 
and  from  this  Court  at  the  time  of  ^id  hearing." 
To  that  petition  the  turnpike  company  filed  an 
answer,  protesting  against  the  jurisdiction  of  the 
Judges  and  alleging  that  the  cause  was  duly  heard 
and  disposed  of  at  December  Term  1877,  admit- 
ting some  of  the  alleged  facts,  denying  or  avoiding 
others,  and  averring  facts  tending  to  show  good 
faith  in  the  proceedings.  The  petition  does  not 
use  the  word  '*  fraud,"  it  brings  to  the  view  of 
the  Court  certain  irregularities,  that  the  time  had 
not  passed  for  filing  exceptions,  and  that  the 
stockholders  valued  their  road  at  $30,000,  which 
fact  was  concealed  from  the  Court.  A  mere 
allegation  of  fraud  without  showing  it  by  facts, 
is  no  ground  for  a  rule.  Facts  specifically  stated 
which  lead  directly  to  the  inference  of  fraud 
may  justly  move  the  Court  to  act.  The  petition 
is  not  in  the  shape  of  an  exception  yet  it  avers 
facts  as  clearly  as  if  by  a  formal  exception. 
Under  the  rule  to  show  cause,  the  petition  and 
answer  being  a  part  of  the  record,  voluminous 
testimony  was  t^en.  Entertaining  no  doubt 
that  upon  the  face  of  this  record  the  assignments 
of  error  should  not  be  sustained,  I  would  not 
allude  to  any  part  of  that  testimony  but  for  a 
portion  of  the  line  of  argument  of  the  respective 
counsel.  As  it  is,  I  shall  only  refer  to  a  portion, 
chiefly  that  of  persons  closely  connected  with 
the  complainant,  as  tending  to  show  that  the 
issue  of  fact  raised  was  whether  fraud  had  been 
committed. 

By  procurement  of  Joshua  S.  Fletcher,  Henry 
C.  Terry  had  several  interviews  with  Mr.  Ger- 
hard, the  regular  solicitor  of  the  turnpike  com- 
pany, Mr.  Robbins  the  President,  and  Mr. 
North,  the  Secretary  and  Treasurer,  which  led 
to  the  retention  of  said  Terry  by  the  com- 
pany as  their  counsel  in  these  proceedings,  upon 
a  contingent  agreement  as  to  compensation  dated 
Oct.  13,  1877.  Terry  bound  himself  to  pay 
such  sum  as  he  should  recover  for  the  cojnpany 
not  exceeding  ^^20,000,  and  agreed  to  make  no 
charge  if  he  should  not  recover  a  larger  sum, 
and  the  company  agreed  that  he  should  have  all 
recovered  in  excess  of  $20,000.  The  petition 
of  the  citizens  was  given  to  Terry  a  considerable 
time  before  the  date  of  this  agreement.  Prior 
to  its  date,  Robbins  and  Gerhard  called  at  Terry's 
office,  when  Terry  agreed,  if  the  award  should 
warrant  it,  to  pay  Gerhard  $500  or  $1000  out  of 
his  fee.  Gerhard  was  a  stockholder  and  mem- 
ber of  the  Board  of  Managers  of  the  company. 
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The  company  wanted  to  sell  the  road  to  Terry 
for  f  2o,ooOy  but  he  declined  to  purchase.   Terry 
had  no  agreement  with  Fletcher  as  to  compensa- 
tion, something  passed  between  them  as  to  what 
Terry's    compensation  would  be    and    it  was 
understood  that  Terry  would  make  Fletcher  a 
gift  if  it  resulted  successfully,  but  a  gift  absolutely, 
the  amount  entirely  for  Terry  to  determine. 
Terry  filed  the  petition  and  nominated  to  the 
Court   the   three  appraisers  on   behalf  of  the 
I      company.     Before  execution  of  said  agreement 
he  represented  no  party  but  the  petitioners,  but 
he  'did  not  look  to  them  for  his  fee.     He  in- 
formed none  of  the  oflficers  or  stockholders  of 
the  amount  of  the  award,  because  Robbins  did 
not  want  to  know  the  amount,  so  Robbins  could 
say  to  the  stockholders  that  ^20,000  was  the  net 
amount  recovered  after  payment  of  expenses. 
No  officer  of  the  company  aJleged  to  Terry  that 
^      the  road  was  worth  more  than   ^20,000,  but 
Terry  examined  the  Act  of  Assembly  in  presence 
of  Gerhard  and  **  assumed  that  the  value  of  this 
road  was  what  was  termed  the  physical  value  of 
the  road-bed,"  and  thought  that  the  arrangement 
might  lead  to  a  profit.     On  the  day  he  received 
I      the  money  (^70,145.75)  from  the  City  Treasurer, 
■      Dec  31st,  he  paid  to  the  company  ^ 20,000,  to 
I      Gerhard  ^1000,  to  the  examiner  ^500,  and  to 
the  appraisers  I132,  the  balance  he  used  to  re- 
imburse himself  for  outlays  in  connection  with 
I      this  case,  or  retained  for  professional  services 
I      rendered  his  clients,     lliese  facts  are  stated  by 
'      Mr.  Terry.     The  force  of  some  of  them  may  .be 
seen  by  comparing  their  dates  with  dates  in  the 
I      record. 

Mr.  Gerhard  says  he  was  authorized  to  men- 
tion to  Mr.  Terry  $20,000  as  the  price  at  which 
the  company  would  sell;    but  he  declined  to 
purchase,  and  the  agreement  was  subsequently 
made ;  and  also  an  arrangement  to  pay  Gerhard 
for  former  and  future  services  a  fee  of  $1000. 
I      Gerhard  had  had  considerable  experience  in  the 
conduct  of  road  cases. 
The  examiner  testiKies  that  Terry  represented 
I      the  petitioners  before  him,  and  he  did  not  know 
I      Terry  was  counsel  for  the  company. 
I         Charles  Robbins    says    Fletcher  called  and 
I      wanted  to  know  what  he  would  take  for  the  road ; 
he  promised  an  answer  by  a  specified  time ;  con- 
cluded to  take  $20,000 ;  that  was  the  start  of  it ; 
finally  made  arrangement  with  Terry.     Cannot 
I      tell  why  they  employed  Terry  when  Gerhard  was 
!      their  counsel;  Gerhard  said  it  was  all  right  to 
I      do  so.    "  We  expected  using  him  as  an  instru- 
ment to  get  $20,000."    Told  Mr.  Terry  he  did 
not  want  to  know  the  award,  because  he  did  not 
1      want  an3rthing  to  do  with  it,  and  never  had,  ex- 
cept to  sell  the  road  on  a  conditional  bargain. 
Did  not  ask  more  than  $20,000,  and  did  not 
want  more.    Do  not  think  the  road  is  worth 


more  than  $20,000,  and  no  means  of  getting 
that  unless  they  could  get  somebody  else  to  sell 
it  to  the  city.  Did  not  previously  know  Mr. 
Terry,  and  was  not  acquainted  with  Mr.  Fletcher. 
He  did  not  care  to  know  about  the  award,  for 
"  ignorance  is  bliss  in  some  cases." 

Mr.  Fletcher  testifies  that  he  was  in  no  way 
interested  or  connected  with  the  company,  nor 
did  he  live  in  the  neighborhood  of  the  turnpike 
road,  nor  was  he  personally  acquainted  with 
Robbins,  nor  had  he  spoken  to  Terry  on  the 
subject;  but  having  learned  the  people  in  the 
section  of  the  turnpike  were  wanting  it  removed, 
and  knowing  Mr.  Terry,  his  mind  turned  to  him, 
and  then  he  called  on  Robbins,  talked  with  him 
about  the  city  taking  the  turnpike,  afterwards 
called  with  him  at  Terry's  office,  and  Terry 
being  absent  they  left  a  note  for  him.  At  Rob- 
bins's  request,  Fletcher  took  Terry  to  see  Ger- 
hard, and  when  those  gentlemen  got  talking 
about  law,  he  left  them.  On  New  Year's  day 
he  got  a  note,  asking  him  to  call  at  Terry's  office, 
which  he  did,  and  Terry  gave  him  a  check  for 
$6250;  whereupon  he  thanked  Terry  for  the 
New  Year's  gift  and  left. 

Terry,  Gerhard,  and  the  company  became 
jointly  interested  nearly  four  months  after  the 
examiner  was  appointed,  but  the  examiner  did 
not  act  till  after  they  had  become  so  interested. 
Fletcher,  the  procurer  of  the  combination,  had 
no  interest  by  contract,  he  expected  a  gift.  He 
had  been  an  appraiser  in  the  Ridge  Turnpike 
Case,  referred  to  in  the  answer  to  the  petition  of 
the  city,  as  a  record  in  accord  with  this  record. 
The  Kensington  and  Oxford  Turnpike  had  ceased 
to  pay  dividends,  and  to  hold  and  keep  up  was 
as  worthless  to  its  stockholders  as  a  canal  left 
without  business,  because  of  the  construction  of 
railways  near  it.  These  parties  knew  that  the 
road  was  not  worth  more  than  $20,000,  and 
Robbins  was  anxious  to  sell  for  that.  They  did 
not  intend  to  put  it  on  the  city  at  its  value,  that 
is,  the  sum  the  stockholders  believed  it  was 
worth,  and  were  willing  to  take.  There  was  no 
arrangement  for  a  contingent  fee  to  be  paid  out 
of  the  value  of  the* road;  on  the  contrary,  if  no 
more  than  that,  or  less,  should  be  recovered,  no 
fee  was  to  be  paid.  I  shall  not  speak  further  of 
the  transaction  as  exhibited  in  the  testimony  of 
the  persons  in  interest,  for  the  case  is  to  be  now 
disposed  of  on  the  record.  Nor  is  this  a  time  to 
discuss  the  propriety  of  counsel  contracting  for 
contingent  fees.  Nor  need  it  be  assumed  that  a 
recovery  of  an  award  for  more  than  four  times 
the  value  of  the  property,  as  estimated  by  its 
owners,  is  the  natural  outcome  of  such  a  con- 
tract. 

It  appears  by  the  testimony  that  Mr.  CoUis 
orally  consented  to  the  dismissal  of  the  excep- 
tions and  approval  of  the  award  in  filing  the  re- 
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mittitur,  but  he  knew  as  little  of  the  part  he  was 
playing  as  the  Court  did  of  the  actual  value  of 
the  road.  Would  he  have  consented  had  he 
known  of  the  combination,  and  that  the  value  of 
the  road  was  only  $20,000  ? 

It  does  not  appear  that  the  allegations  in  the 
petition  and  exceptions,  filed  Feb.  2,  1878,  were 
wantonly  made.  There  was  no  unreasonable  de- 
lay, they  were  filed  the  next  Court  after  the  ap- 
praisers were  appointed,  within  the  term  allowed 
by  law  for  filing  exceptions.  The  whole  case,  as 
presented,  appeals  not  for  astuteness  in  searching 
out  a  technical  defect  in  the  record  as  ground  for 
reversal,  but  rather,  if  there  be  no  substantial 
error,  that  the  proceedings  should  be  affirmed. 


July.  '79.  35-  Jan-  3».  «88i. 

Allen  V.  National  Bank  of  Germantown. 

Affidavit  of  defence  law — Affidavit^  insufficiency 
of — Evasive  averments  —  Promissory  note- 
Notice  of  protest  not  necessary — Proper  course 
for  a  defendant  who  denies  the  execution  of  an 
instrument. 

An  affidavit  of  defence,  containing  averments  that  the 
defendant  never,  to  the  best  of  his  knowledge  and  belief, 
signed  or  indorsed  with  his  signature  the  note  in  suit ; 
that  he  had  no  knowledge  of  it ;  that  he  received  no  no- 
tice of  its  protest,  and  that,  to  the  best  of  his  knowledge 
and  belief,  no  such  note  existed,  is  evasive  and  insuffi- 
cient. 

The  only  proper  course  for  a  party  who  denies  that  he 
ever  executed  the  instrument,  a  copy  of  which  is  filed,  is 
to  demand  inspection  of  the  original,  and  then  deny  that 
it  was  signed  by  him  or  by  his  authority. 

No  protest  of  a  promissory  note  is  necessary  to  charge 
an  endorser  thereon. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Assumpsit,  by  the  National  Bank  of  German- 
town  against  S.  Austin  Allen,  upon  the  following 
promissory  note : — 

I300.  PHiLApA.,  Oct.  24, 1878. 

Ninety  da3rs  after  date,  I  promise  to  pay  to  the  order  of 
S.  Austin  Allen  three  hundred  dollars,  payable  at  the 
National  Bank  of  Germantown,  without  defalcation,  value 
received. 

[Signed]  Isaac  Lodge. 

Credit  the  drawer,  S.  Austin  Allen. 

[Indorsed]  S.  Austin  Allen. 

The  defendant  in  his  affidavit  of  defence 
averred  that  he  never,  to  the  best  of  his  knowl- 
edge and  belief,  signed  or  indorsed  with  his  sig- 
nature the  note,  a  copy  of  which  was  filed  in  the 
above  case ;  that  he  had  no  knowledge  of  the 
same ;  that  he  received  no  notice  of  protest  of 
the  alleged  note ;  that  to  the  best  of  his  knowl- 
edge and  belief  no  such  note  as  that  set  out  in 


the  copy  filed  existed,  and  finally,  that  he  ex- 
pected to  be  able  to  prove  all  these  facts  and 
averments  on  the  trial  of  the  case. 

The  note  was  discounted  by  the  plaintiff,  and 
upon  its  non-payment,  this  suit  was  brought. 

The  plaintiff  entered  a  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defence,  which 
the  Court  made  absolute,  entering  judgment  for 
the  plaintiff.  The  defendant  took  this  writ,  as- 
signing for  error  the  action  of  the  Court  in  en- 
tering judgment  for  the  plaintiff  for  want  of  a 
sufficient  affidavit  of  defence. 

Abram  H,  Jones ^  for  plaintiff  in  error. 

The  defendant's  averment  that  he  never  signed 
the  note  nor  indorsed  it  with  his  signature ;  that 
he  had  no  knowledge  of  it ;  that  he  received  no 
notice  of  the  protest,  and  believed  that  no  such 
note  existed,  amounts  to  a  flat  denial  of  the  exe- 
cution of  the  indorsement  of  the  note,  and  is 
sufficient  to  put  the  plaintiff  on  proctf  of  its  exe- 
cution. 

Hogg  V,  Orgill,  10  Casey,  347. 

The  affidavit  is  sufficiently  positive,  for  the 
defendant  affirms  that  he  expects  to  be  able  to 
prove  all  the  facts  set  forth  therein.    That  is  suf- 
ficient to  send  the  case  to  a  jury. 
Black  V.  Halstead,  3  Wr.  71. 
Walker  v,  Geisse,  4  Wh.  257. 

The  defendant  need  not  set  forth  his  mode  of 
proof. 

Eyre  v.  Yohe,  17  Sm.  477. 

He  may  either  state  grounds  of  belief,  or  that 
he  expects  to  be  able  to  prove  his  averments. 
Bronson  v.  Silverman,  27  Sm.  94. 

A  reasonable  intendment  should  be  made  io 
favor  of  the  affidavit. 

Twitchell  v.  McMurtrie,  27  Sm.  383. 

Where  an  affidavit  contains  legal  grounds  of 
defence  which,  if  proven,  would  constitme  a 
good  defence,  the  defendant  is  entitled  to  a  trial 
by  jury. 

West  V.  Simmons,  2  Wh.  262. 

Wm,  Rotch  IVister,  for  defendant  in  error. 

It  is  submitted  that  the  judgment  was  properly 
entered.    Defendant  should  have  alleged  that  he 
neither  signed  nor  indorsed  the  note. 
Gill  V.  Cullen,  8  Weekly  Notes,  58^ 
Breuckmann  v.  Twibill,  7  Id.  188. 
Harris  v.  Mas6n,  2  Miles,  270. 

He  should  have  gone  further,  and  said  that  he 
did  not  authorize  the  note  to  be  signed  and  in- 
dorsed on  his  behalf. 

Kneedler  v.  Woodruff,  I  Weekly  Notes,  42. 
Ephraim  v.  Pollock,  Id.  io2. 

The  affidavit  is  radically  and  fatally  defective, 
because  the  defendant  did  not  explicitly  deny 
the  execution  of  the  note  by  himself  or  by  pro- 
curation. He  carefully  avoided  putting  on 
record  a  denial  of  authority  given  to  another  to 
sign  or  indorse  for  him,  which  must  be  taken  as 

I'  conclusive  against  him. 
Black  V,  Halstead,  3  Wr.  71. 
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February  14,  1881.  The  Court.  The  affi- 
davit was  clearly  evasive.  The  only  proper 
course  for  a  party  who  denies  that  he  ever  exe- 
cuted the  instrument,  a  copy  of  which  is  filed,  is 
to  demand  inspection  of  the  original,  and  then 
deny  it  was  signed  by  him  or  by  his  authority. 
The  averment  that  he  had  received  no  notice  of 
protest  was  clearly  insufficient.  No  protest  of  a 
promissory  note  is  necessary. 

Judgment  affirmed.    Per  Curiam. 


Common  Uleas— Hato. 


C  P.  No.  2.  June  7,  1881 

Gallagher,  to  use,  v.  Thomley  and  Bascter, 
Exr's  of  William  Kerrigan,  deceased. 

Pleading — PUas  in  abatement  may  not  be  joined 
with  those  in  bar. 

Rule  to  strike  off  pleas. 

Scire  facias  to  revive  judgment.  The  judg- 
ment had  originally  been  entered  against  John 
0.  Thomley  and  William  Kerrigan. 

The  defendant  Baxter  pleaded,  inter  alia^  pay- 
ment, payment  with  leave,  and  two  special  pleas, 
as  follows:  "  4.  And  the  said  defendant,  John 
Baxter,  for  a  further  plea  in  this  behalf,  saith, 
that  John  O.  Thomley  is  not  now,  and  never 
was,  an  executor  of  William  Kerrigan,  deceased. 
And  of  this  he  puts  himself  upon  the  country. 
5.  And  the  said  defendant,  John  Baxter,  for  a 
further  plea  in  this  behalf,  saith,  that  John  O. 
Thomley  is  deceased,  and  was,  before  the  writ 
issued  in  this  case.  And  this  he  is  ready  to 
verify." 

Longs treth,  for  the  mle. 

The  fourth  and  fifth  pleas  are  in  abatement, 
and  should  not  be  joined  with  those  in  bar. 

Maitland  i\  McGonigle,  I  Tr.  &  Holy's  Prac.  284, 

note  5. 
Reimer  v.  The  City  of  Philadelphia,  5  Weekly 
Notes,  449. 

Daniels^  contra. 

The  Court.    Rule  absolute. 


favor  of  the  plaintiff.  Adam  Eckert  had  entered 
bail  conditional  for  the  payment  of  .debt,  inte- 
rest, and  costs. 

The  bill  of  particulars  showed  that  the  plain- 
tiffs claim  was  for  I98.50  for  wages  due  him  for 
services  as  clerk  in  defendant's  drug  store. 

Tull,  for  the  rule. 

Timy  contra. 

The  first  section  of  the  Act  of  April  9,  1872 
(P.  L.  47),  gives  priority  to  wages  for  labor  and 
services  rendered  by  **any  miner,  mechanic, 
laborer,  or  clerk'*  employed  by  any  persons  en- 
gaged in  Jhe  operation  of  "any  works,  mines, 
manufactories,  or  business.**  The  fifth  section 
provides  that  in  all  cases  of  appeals  **  for  wages 
or  moneys  mentioned  in  the  first  section  of  the 
Act,"  the  bail  shall  be  bail  absolute  in  double 
the  amount  of  the  debt,  interest,  and  costs ;  it 
is  submitted  that  this  Act  covers  the  case  at  bar. 

The  Court.  The  words  "  other  business" 
must  be  held  to  refer  to  other  business  of  the 
same  general  character  as  that  specifically  men- 
tioned. That  has  been  the  uniform  construction 
of  the  Act  so  far  as  we  are  informed. 

Rule  absolute. 


C.  P.  No.  2. 


C.  P.  No.  2,  Dec.  27, 1881. 

Reichard  v.  Duryen 

Action  for  wages — Act  of  April  p,  iBj2 — Secu- 
rity in  cases  of  apfeaL 

Rule  to  show  cause  why  the  obligation  of 
surety  should  not  be  reduced  to  costs  only. 

Appeal  from  the  judgment  of  a  magistrate  in 


March  26,  1881. 

Atwater  v.  Hagan 

Practice — Amendment  of  plaintiff's  bill  of  par- 
ticulars at  the  trial  and  prof  essional  surprise 
of  defendant. 
Rule  for  a  new  trial. 

Assumpsit.  The  narr.  consisted  of  the  com- 
mon counts  with  a  bill  of  particulars. 

On  the  trial  an  objection  being  made  on  the 
ground  of  a  variance,  plaintiff  asked  leave  to 
amend  his  bill  of  particulars,  which  request  was 
granted  and  the  amendment  made,  consisting  of 
the  alteration  of  the  amount  named  as  received 
by  defendant  on  a  check.  The  defendant  there- 
upon pleaded  surprise  and  asked  for  a  continu- 
ance which  was  refused.  The  plaintiff  put  in 
his  evidence,  and  the  defendant  offered  none. 
•Verdict  for  plaintiff. 

On  motion  this  rule  was  granted,  the  defend- 
ant assigning,  inter  alia^  as  reason  for  a  new  trial, 
the  allowing  the  plaintiff  to  amend  his  bill  of  par- 
ticulars in  Court  without  permitting  the  defend- 
ant to  plead  surprise. 

George  W,  Biddle  (with  him  Coulston),  for 
the  rule. 

When  the  attorney  who  tried  the  case  alleged 
surprise  it  should  have  been  conclusive. 

JFrancis  jRawle,  contra. 

There  could  not  have  been  any  surprise,  the 
amendment  was  merely  in  the  amount  of  the 
check.  There  was  no  other  check  passed  be- 
tween the  parties. 
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[Mitchell,  J.  This  is  merely  a  question  of 
practice.  Possibly  plaintiff  could  have  recovered 
under  the  original  bill  of  particulars,  but  when 
he  obtained  the  amendment  it  concluded  him 
from  asserting  that  the* defendant  had  not  to 
meet  a  different  state  of  facts  from  that  existing 
when  he  came  to  trial.  Defendant's  attorney 
chose  to  rely  on  his  opinion  that  plaintiff  would 
have  to  amend  or  be  non-suited,  and,  therefore, 
did  not  come  prepared  to  defend  on  the  merits 
of  the  case.  This  was  a  risk  that  it  was  not  per- 
haps wise  to  run,  but  since  the  event  justified  his 
confidence  and  plaintiff  did  elect  to  amend,  de- 
fendant's counsel  was  entitled  to  aver  professional 
surprise  and  have  a  continuance.] 

The  Court.    Rule  absolute. 


C.  P.  No.  2.  June  7,  1881. 

Van  Dusen  v.  Thomas. 
Affidavit  of  deferue — Promissory  note — Fraudu- 
lent alteration  of. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  promissory  note. 

The  affidavit  averred,  inter  alia^  that  the  note 
when  signed  did  not  bear  interest,  but  that  sub- 
sequentiy  the  words  "with  interest"  had  been 
fraudulently  interlined  by  the  payee. 

The  copy  showed  the  words  "with  interest'* 
interlined,  but  a  pen  had  been  run  through  them. 

Pile^  for  the  rule. 

We  have  struck  out  the  alleged  alteration,  and 
the  note  now  stands  as  it  is  alleged  to  have  been 
when  executed. 

Fletcher^  contra. 

The  Court,  The  circumstances  under  which 
a  material  alteration  was  made  in  a  writing  should 
be  explained.  The  case  must,  therefore,  go  to 
a  jury. 

Rule  discharged. 


C.  P.  No.  2.  March  26, 1881. 

King  V.  The  Permanent  Exhibition  Co* 

Affidavit  of  defence — Instrument  within  the  law 

— Averments  by  plaintiff. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit,  on  an  instrument  in  writing. 

The  following  is  the  material  part  of  the  copy 
filed,  viz. : — 

Professor  S.  A.  King,  Philadelphia, 

Dear  Sir :  I  am  authorized  .  .  to  engage  with  you 
for  an  ascension  ...  on  the  following  terms  as  pro- 
posed by  you.  The  Exhibition  Company  will  pay  for  the 
gas  necessary  to  fill  the  balloon  (|(200),  and  will  allow 
one  hundred  dollars  (|(loo)  for  the  contingent  expenses. 

Very  respectfully, 

Chas.  W.  Greene,  Manager. 


The  plaintiflf  averred  **  that  he  did  in  pursu- 
ance of  the  foregoing  writing  .  .  make  the 
balloon  ascension  .  .  .  and  that  he  paid  the 
expenses  thereof  excepting  the  gas,  and  that  the 
sum  of  one  hundred  dollars  to  be  paid  him  to 
cover  said  expenses  had  not  been  paid."  The 
affidavit  averred  that  the  instrument  was  not 
within  the  affidavit  of  defence  law. 

H,  G,  Harris,  for  the  rule,  cited — 
SuUon  V,  Baseball  Club,  4  Weekly  Notes,  90. 

The  Court.  Rile  r.  Worl  (i  Phila.  45),  and 
Sutton  V.  Baseball  Club,  supra,  have  been  re- 
garded as  opposed  to  the  settled  practice  of 
recent  times,  and  have  never  been  followed  in 
this  Court. 

Rule  discharged. 


C.  P.  No.  2.  March  18,  1881. 

Boynton  v.  Isaacs. 
Vendor  and  purchaser —  Whether  a  partner  is  a 

purchaser  for  value  as  against  an   unpaid 

vendor  who  has  parted  with  the  possession  but 

not  with  his  title. 

Sur  motion  for  judgment  on  point  reserved. 

Trover,  by  Edwin  N.  Boynton  against  William 
Isaacs,  for  certain  screw  manufacturing  machinery. 

On  the  trial,  before  Hare,  P.  J.,  the  following 
facts  appeared  :  In  July,  1877,  the  plaintiff,  a 
resident  of  Worcester,  Mass.,  sold  the  machinery 
to  one  Jonathan  Pickering,  under  an  agreement 
by  which  Pickering  agreed  to  pay  for  the  same 
in  instalments  covering  a  period  of  several  year$, 
the  machinery  to  remain  the  property  of  Boynton 
until  the  last  instalment  was  paid.  Pickering 
failed  to  pay  any  of  the  instalments,  but  had  the 
machinery  at  his  place  of  business  in  Philadel- 
phia. 

The  defendant  William  Isaacs  and  Jonathan 
Pickering  entered  into  a  copartnership  on  the 
2ist  of  September,  1878,  imder  the  name  of 
Pickering  &  Isaacs.  Pickering  contributed  to 
said  firm  of  Pickering  &  Isaacs  the  machinery 
in  question,  and  Isaacs  agreed  to  contribute  to- 
said  firm  the  sum  of  |8oo,  which  was  subse- 
quently paid  by  him  to  said  firm  in  instalments. 

The  plaintiff  had  no  notice  or  knowledge  of 
this  copartnership,  and  the  defendant  had  no 
notice  of  the  plaintiffs  title  to  the  machinery. 
Some  time  in  1879,  Pickering,  being  largely 
indebted  to  Isaacs,  his  partner,  left  the  city. 
Soon  afterwards  the  plaintiff  sent  for  the  ma- 
chinery, and  found  that  it  had  been  levied  upon 
by  the  landlords  of  the  factory  building  for  rent. 
It  was  then  agreed  between  the  plaintiffs  agent 
and  the  landlords  that  the  question  whether  the 
machinery  was  subject  to  a  distress  for  rent 
should  be  submitted  to  their  respective  counsel. 

A  day  or  two  afterwards  the  defendant  Isaacs 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


191 


paid  the   rent  and    removed    the    machinery, 
whereupon  this  suit  was  brought. 

On  the  trial  the  Court  reserved  the  following 
p<5int : — 

"It  is  mutually  agreed  by  the  counsel  in  the 
cause  that  the  jury  shall  find  a  verdict  for  as 
much  as  in  their  judgment  the  property  was 
reasonably  worth,  with  leave  to  the  Court  to 
enter  judgment  for  the  defendant,  if  it  shall  be 
of  opinion  that  there  is  evidence  in  the  cause, 
fix)m  which  the  jury  might  properly  have  found 
that  the  defendant  was  a  purchaser  for  value  and 
in  good  faithf  and  as  such  had  a  right  to  re- 
move the  machinery.*' 

The  verdict  was  for  plaintiflf  for  |ii8o,  sub- 
ject to  the  point  reserved. 
J.  O.  Bowman^  for  the  motion. 
The  title  of  Isaacs  was  the  title  of  the  firm  of 
Pickering  &  Isaacs.  He  was  not  a  purchaser ; 
the  relationship  of  vendor  and  vendee  did  not 
exist  between  him  and  Pickering ;  his  possession 
was  Pickering's  possession ;  and  it  is  difficult  to 
see  how  his  position  could  be  in  any  respect 
better  than  Pickering's.  But, .  in  any  case, 
Isaacs  would  be  estopped  from  availing  himself 
of  his  partner's  fraud. 

Story  on  Partnership,  6  Ed.  {  108. 
Conceding,  however,  that  Isaacs  is  a  bona  fide 
purchaser,  the  goodness  of  his  title  does  not 
necessarily  follow,  for  it  has  been  held  that  a 
conditional  sale  leaves  the  right  of  property  in 
the  vendor,  as  against  subsequent  bona  fide  pur- 
chasers from  the  conditional  vendee,  on  the 
evident  ground  that  the  vendee  can  confer  no 
better  title  than  he  has. 

Sargent  v,  Gile,  8  N.  H.  325. 

Copland  v.  Bosqaet,  4  Wash.  C.  C.  594. 

Coggill  V,  H.  &  N.  R.  R.  Co.,  3  Gray,  545. 

Hirschom  v,  Canney,  98  Mass.  149. 
/.  Af,  Ridings f  contra. 

The  law  permits  no  device  to  create  a  lien 
upon  personal  property  apart  from  the  posses- 
sion ;  it  has  therefore  been  universally  held  that 
a  vendee  in  possession  under  a  conditional  sale 
has  an  indefeasible  title  in  favor  of  creditors  (on 
the  ground  of  the  credit  which  he  has  obtained 
through  his  possession),  and  of  bona  fide  pur- 
chasers (on  the  ground  of  lack  of  notice). 

Lehigh  Co.  v.  Field,  8  W.  &  S.  241. 

Martin  v,  Mathiot,  14  S.  &  R.  214. 

Farrell  v.  Nathans,  I  Phil.  557. 

Rose  V,  Story,  i  B.  190. 

Eawer  v.  Van  Giesen,  6  Weekly  Notes,  363. 
Every  one  who  gives  value  or  changes  his  posi- 
tion for  the  worse,  under  the  belief  that  the 
vendee  is  the  indefeasible  owner,  is  a  purchaser 
within  the  rule. 

Basset  v,  Nosworthy,  2  Lead.  Cas.  in  Eq.  32. 

Thompson  v,  Lee,  3  W.  &  S.  479. 

C.  A.  V. 
June  14,  1 88 1.    The  Court.    The  defendant 
in  this  case  entered  into  partnership  as  a  manu- 


facturer with  one  Jacob  Pickering,  the  terms 
being  that  he  should  furnish  the  money,  and 
Pickering  the  machinery  requisite  for  the  enter- 
prise. The  machinery  was  then  in  Pickering's 
possession,  who  represented  himself  as  the 
owner,  but  it  tyrned  out  that  he  had  purchased 
it  from  the  plaintiff  and  given  part  of  the  pur- 
chase-money, with  a  stipulation  that  the  title 
should  not  pass  until  the  price  was  paid  in  full. 
The  plaintiff  demanded  payment  or  the  retmn 
of  the  machinery,  and,  on  the  defendant's  re- 
fusal, brought  an  action  of  trover;  Pickering 
had  in  the  mean  time  proved  insolvent  and  at^ 
sconded,  so  that  the  question  was  who  should 
bear  the  loss. 

It  was  agreed  by  the  counsel  on  either  side,  at 
the  trial  which  took  place  before  me  in  February 
last,  that  a  verdict  should  be  rendered  for  the 
plaintiff  for  as  much  as  the  machinery  was  worth, 
with  leave  to  the  Court  to  enter  judgment  for 
the  defendant,  if  there  was  any  evidence  from 
which  the  jury  could  reasonably  have  inferred 
that  the  defendant  was  a  bona  fide  purchaser, 
and,  as  such,  entitled  to  the  machinery,  not- 
withstanding Pickering's  failure  to  pay  the  entire 
purchase-money. 

In  determining  this  point  we  must  obviously 
consider  and  be  guided  by  the  principles  which 
regulate  conditional  sales.  The  common  law, 
as  developed  in  the  United  States,  and  especially 
in  Pennsylvania,  is  averse  to  secret  liens,  as 
tending  to  embarrass  trade  and  mislead  third 
persons  who  deal  in  ignorance  of  the  facts.  The 
record  is  the  guide  as  regards  real  estate,  but 
creditors  and  purchasers  are  entitled  to  require 
that  the  ownership  of  personal  property  shall,  so 
far  as  the  exigencies  of  life  and  business  permit, 
be  manifested  by  possession.  Goods  which  have 
been  sold  and  paid  for,  but  not  delivered,  may 
consequently  be  taken  in  execution  for  the 
vendor's  debts,  and,  by  a  parity  of  reasoning, 
the  vendor  cannot  enforce  his  lien  for  the  pur- 
chase-money after  the  goods  have  been  handed 
over  to  the  buyer.  It  is  accordingly  well  set- 
tled that,  while  a  condition  that  a  sale  shall  be 
void  if  the  purchase-money  is  not  paid  at  the 
time  prescribed,  may  be  valid  as  between  the 
parties,  it  will  not  be  good  against  third  persons 
who  trust  the  buyer  on  the  faith  of  his  apparent 
ownership.  If  this  is  true  of  creditors,  it  applies 
with  still  more  force  to  one  who  enters  into 
partnership  in  the  belief  that  his  associate  is  the 
owner  of' specific  goods,  and  will  use  them  for 
the  furtherance  of  the  undertaking  in  which  both 
are  concerned.  Although  not  a  buyer  in  the 
ordinary  sense  of  the  term,  he  still  acquires  an 
interest  in  the  property  in  question,  with  a  right 
to  insist  that  it  shall  be  employed  for  the  benefit 
of  the  firm  and  appropriated  if  need  be  to  the 
payment  of  its  debts,  and  is  therefore  a  purchaser 
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in  the  sense  in  which  the  term  is  used  in  equity 
to  designate  every  one  who  parts  with  value  in 
the  belief  that  another  has  a  title  and  will  trans- 
fer it  either  absolutely  or  by  way  of  pledge  or 
mortgage. 

It  results  from  these  principles  that  the  de- 
fendant, as  both  creditor  and  purchaser,  is  en- 
titled to  judgment  on  the  point  reserved. 

Opinion  by  Hare,  P.  J. 


U.  %.  district  Court, 
^trittiraltg. 


May  6,  1881 

The  Mary  E.  Long. 

Salvage  —  Compensation  —  How  determined^ 
The  measure  of  compensation  is  what  both  par- 
ties would  have  contracted  for  ^  and  is  propor- 
tionate to  the  risk  run  by  the  scUvor  in  saving 
and  that  incurred  by  the  saved  vessel  in  declin- 
ing c^sistance  at  the  time  of  the  peril. 
Libel  for  salvage,  by  the  owners  of  the  steam 
tug  Juno  against  the  schooner  Mary  E.  Long. 

Early  on  the  morning  of  Sunday,  March  21, 
1880,  the  libellants*  tug,  the  Juno,  discovered 
the  schooner  Mary  E.  Long  ashore  on  the 
Brandywine  shoal,  with  her  flag  fl)ang  **  Union 
down;"  went  to  her  assistance,  and  succeeding 
in  getting  the  schooner  off"  the  shoal,  towed  her 
to  Philadelphia  and  docked  her  there.  On  these 
facts  both  the  libellants  and  the  respondent  were 
agreed. 

The  libellants,  however,  further  alleged  that 
when  the  tug  came  to  the  schooner's  assistance, 
she  was  thumping  on  the  bottom  and  would  soon 
have  gone  to  pieces  if  she  had  not  been  helped  off, 
that  the  men  were  at  the  pumps,  and  continued 
pumping  for  some  time  after  the  vessel  came  off, 
and  that  the  wind  was  driving  her  further  on  the 
shoal.  Evidence  was  also  introduced  to  show  that 
the  character  of  the  shoal  and  the  force  of  the 
wind  rendered  the  service  done  by  the  Juno  dan 
gerous  to  herself. 

These  allegations  were,  however,  denied  by 
the  respondents,  who  declared  that  no  risk  at 
all  was  run  by  the  Juno ;  that  the  wind  was  for- 
cing the  schooner  over  the  point  of  the  shoal, 
that  her  bows  were  clear,  and  that  she  would 
soon  have  been  altogether  free,  even  if  the  tug 
had  not  assisted  her,  that  she  was  not  leaking, 
and  required  no  repairs  at  Philadelphia,  and  con- 
sequently that  the  service  was  only  one  of  tow- 
age, not  salvage. 


H,  R.  Edmunds  and  Theodore  M.  Etting^  for 
libellant. 

The  saving  of  the  schooner,  her  cargo  and 
freight  from  the  impending  peril  by  persons  not 
bound  to  render  the  service,  entitles  them  to 
compensation  as  salvors. 
The  SteUon,  i  Lowell,  119. 
James  B.  Roney^  for  respondent. 
To  constitute  the  service  rendered  by  the  tug 
salvage  service,  there  must  have  been  an  impend- 
ing peril.     It  is  not  sufficient  that  there  might 
be  a  possible  future  peril. 

The  Emulous,  I  Sumner,  215. 
The  Saragossa,  I  Benedict,  557. 
Steamers  whose  regular  pursuit  is  to  tow  and 
relieve  vessels  should  not  be  regarded  as  meriting 
a  reward  out  of  all  relation  and  proportion  to 
what  would  have  been  accepted  as  satisfactory  on 
a  fair  bargain  for  their  services. 
The  H.  B.  Foster,  i  Abbott,  222. 
The  Steamboat  Cheeseman  v.  The  Two  Ferryboats, 

2  Bond,  375. 
Adams  t;.  The  Bark  Island  City,  I  Oiffbrd,  2IO. 
The  Rebecca  Clyde,  5  Benedict,  103. 
May  10,  1 88 1.    The  Court.    The  libellants 
are  entitled  to  compensation  as  salvors.     I  see 
no  room  for  doubt  of  this.     The  respondent  was 
in  peril.     That  she  might  possibly  have  escaped 
without  assistance  is  not  important. 

What  compensation  should  be  allowed?  As 
in  all  similar  cases,  this  question  is  embarrassing. 
While  certain  general  rules  may  be  appealed  to 
for  assistance,  the  measure  of  compensation  must 
vary  with  the  peculiar  circumstances  of  each 
case.  The  subject  is  intelligently  discussed  in 
The  Stetson  (i  Lowell,  119),  where  the  cir- 
cumstances were  much  like  those  of  the  case  in 
hand.  The  considerations  which  should  govern 
the  inquiry  are ;  What  would  the  libellants  have 
contracted  to  perform  the  service  for — taking 
the  risk  of  failure — and  what  would  the  respon- 
dent have  contracted  to  pay?  This  involves  the 
danger  of  the  service  to  the  libellant,  and  the 
risk  in  declining  to  accept  it,  to  the  respondent, 
as  the  danger  and  risk  appeared  at  the  time.  In 
The  Stetson,  above  cited,  the  Court  awarded 
five  per  cent,  of  the  property  rescued.  Here  a 
similar  percentage  would  amount  to  I1300.  In 
view  of  the  limited  extent  of  the  danger  en- 
countered by  the  libellant,  and  the  prospect  of 
succor  from  other  sources  by  the  respondent,  I 
believe  1 1300  to  be  a  larger  sum  than  the  former 
would  have  demanded,  or  the  latter  have  con- 
sented to  pay.  I  am  not  unmindful  of  what 
Captains  Randolph  and  Chester  say  of  the  situa- 
tion ;  but  their  statements,  when  compared  with 
thos^  of  other  witnesses,  seem  somewhat  exagge- 
rated. After  careful  examination  of  the  case,  I 
think  1 1 050  (one  thousand  and  fifty  dollars),  a 
just  compensation,  and  this  sum  will  be  aw*arded 
with  costs. 
Opinion  by  Butler,  D.  J. 
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g)tiprente  Courts 


May,  '81,  155.  May  16,  1881. 

Philadelphia  Contributionship  for  Insur- 
ranee,  etc.,  v.  Commonwealth. 

Taxation — State  tax  on  net  earnings  or  income 
— Tax  on  franchise  of  corporation — Acts  of 
May  J,  1868 y  and  January  7,  187^ — Income 
derived  from  United  States  bonds  and  from 
non-taxable  State  loans — Loss  on  bonds  pur- 
chased at  a  premium  J  subsequently  pcud  off  at 

,  par. 

The  tax  on  corporations,  imposed  by  the  loth  section 
of  the  Act  of  January  7,  1879  (^*  L-  ^^^)>  is  a  tax  on  the 
corporate  franchise,  to  be  measured  by  the  annual  net 
earnings  or  income. 

Income  derived  from  bonds  of  the  United  States  or 
from  non-taxable  loans  of  the  State  of  Pennsylvania,  form 
put  of  the  income  of  the  corporation  owning  them  on 
which  the  company  is  taxable. 

In  computing  the  annual  tax  on  income,  a  corporation 
u  not  entitled  to  a  deduction  by  rea.son  of  the  fact  that 
bonds  which  had  been  bought  by  them  at  a  premium  had 
been  paid  off  by  the  govenmient  at  par. 

Error  to  the  Common  Pleas  of  Dauphin 
County. 

Appeal  from  the  settlement  of  the  Auditor- 
General  and  State  Treasurer  on  the  corporation's 
account  of  net  earnings  and  income  for  the  year 
ending  October  31,  1879. 

The  material  facts,  which  were  agreed  upon  in 
a  case  stated,  were  as  follows :  The  above  named 
corporation  is  a  mutual  fire  insurance  company 
of  the  State  of  Pennsylvania,  organized  in  1752, 
and  incorporated  in  1768.  By  the  6th  section 
of  the  Tax  Act  of  M^y  i,  1868,  and  the  loth 
section  of  the  Tax  Act  of  January  7,  1879  (the 
latter  being  a  transcript  of  the  former),  it  is  pro- 
vided that  all  corporations  incorporated  by  or 
doing  business  in  this  Commonwealth,  with  cer* 
tain  specified  exceptions,  shall  annually  make 
report  to  the  Auditor-General,  setting  forth  the 
"^tire  amount  of  net  earnings  or  income  received 
by  said  corporation  from  sdl  sources  during  the 
preceding  year ;  and  upon  such  net  earnings  or 
income,  the  said  corporation  shall  pay  into  the 
State  treasury  for  the  use  of  the  State,  within 
sixty  days  thereafter,  three  per  centum  upon 
SQch  annual  net  earnings  or  income,  in  addition 


to  the  taxes  imposed  by  the  preceding  sections 
of  this  Act. 

By  the  settlement,  the  said  corporation  was 
taxed,  inter  alia,  on  income  derived  from  loans 
of  the  State  of  Pennsylvania,  which  were,  by  the 
Acts  authorizing  their  issue,  made  non-taxable ; 
on  income  derived  from  United  States  loans  and 
bonds  in  its  possession ;  and  on  income  received 
from  other  United  States  securities  which  the 
corporation  had  purchased  above  par,  and  which 
the  government  had  paid  off  at  par.  The  cor- 
poration appealed  from  the  settlement,  on  the 
ground  that  income  derived  from  said  United 
States  bonds  and  Pennsylvania  loans  was  not 
taxable  under  said  Acts,  and  because  the  settle- 
ment disallows  the  claim  of  the  said  company,  in 
estimating  its  net  income,  to  deduct  from  its 
gross  receipts  its  loss  on  United  States  securities 
purchased  above  par  and  paid  off  by  the  govern- 
ment at  par.  The  Court  held,  that  the  objec- 
tions to  the  settlement  were  not  valid ;  that  the 
settlement  was  properly  made,  and  therefore 
found  in  favor  of  the  Commonwealth.  In  his 
opinion  filed  Henderson,  J.,  said,  inter  alia: — 

**But  there  is  a  further  contention — the  cor- 
poration defendant  in  estimating  its  net  earnings 
claimed  to  deduct  from  its  gross  receipts  its  loss 
on  United  States  securities,  purchased  above  par 
and  paid  ofif  by  the  government  at  par.  This 
claim  was  disallowed  by  the  accounting  officers. 
The  argument  in  form  of  this  proposition  is  not 
without  some  plausibility.  It  is  crude  and  diffi- 
cult to  answer.  If  a  man  gets  less  for  a  thing 
than  he  paid  for  it,  he  meets  with  a  loss,  and  it 
impairs  his  capital.  But  it  is  the  annual  net 
earnings  that  are  taxed.  A  diminution  of  capi- 
tal does  not  necessarily  diminish  the  annual  net 
earnings.  To  adopt  the  rule  here  contended 
for  would  be  to  cast  an  uncertain  factor  into  the 
account.  For  this  is  purely  a  matter  of  specula- 
tion. The  tax  is  assessed  upon  the  net  earnings, 
it  rises  and  falk  with  them,  not  with  the  capital ; 
with  the  net  earnings,  not  with  the  earning  ca- 
pacity. If  the  corporation  is  inactive,  or  its 
capital  lies  idle,  it  produces  no  basis  of  taxation. 

<<  But  it  seems  to  me  that  the  fallacy  of  the 
argument  is  in  the  assumption  that  a  depreciation 
in  the  value  of  the  bonds  is  a  loss  to  be  deducted 
from  the  gross  receipts.  Clearly  not,  except  as 
the  depreciation  affects  the  annual  net  earnings. 
We  should  prefer  to  say  that  the  premiums  paid 
for  the  bonds  should  have  been  deducted  when 
the  investment  was  made,  and  might  properly 
have  been  accounted  for  and  taken  from  the 
gross  receipts.  But  certainly  the  State  cannot 
now  settle  a  profit  and  loss  account  running 
through  several  years  and  many  transactions. 
The  law  requires  an  annucU  settlement  producing 
an  annual  tax,  and  upon  an  annual  basis." 

Judgment  for  the  Commonwealth. 
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Exceptions  to  this  finding  were  overruled  by 
the  Court,  whereupon  the  said  company  took 
this  writ,  assigning  for  error  the  dismissal  of  their 
exceptions  and  the  entry  of  judgment  for  the 
Commonwealth. 

IV.  W.  Montgomery y  for  the  plaintiff  in  error, 
(i)  It  is  admitted  that  the  State  cannot  tax 
directly  United  States  loans  or  non-taxable  loans 
of  the  State  of  Pennsylvania,  but  the  decision 
was  put  upon  the  ground  that  the  tax  is  on  the 
franchise  of  the  corporation,  to  be  measured  by 
the  net  income  received  from  all  sources,  includ- 
ing the  above  securities.  This  is  accomplishing 
indirectly  what  cannot  be  done  directly,  and  it 
equally  violates  the  principle  which  forbids  a 
State  from  legislating  in  such  a  manner  as  to 
affect  the  credit  of  United  States  securities,  or  of 
its  own  securities  which  it  had  declared  shall  be 
non-taxable.  The  distinction  attempted  to  be 
drawn  between  a  tax  on  income  of  such  bonds, 
and  a  tax  on  a  corporate  franchise  measured  by 
income  from  such  bonds,  is  illusory  and  purely 
in  name.  The  effect  is  the  same.  As  to  the  U. 
S.  bonds,  they  are  so  much  the  less  desirable  as 
an  investment,  and  as  to  the  Pennsylvania  loan,  it 
is  a  repudiation,  pro  tanto,  of  the  Common- 
wealth's contract  with  the  holder.  A  tax  on  the 
income  is  a  tax  on  the  debt ;  for  as  soon  as  the 
interest  is  due,  it  becomes  part  of  the  debt.  If 
the  power  of  taxation  exists  at  all,  it  is  unlim- 
ited, and  the  value  of  the  security  could  lawfully 
be  depreciated  to  an  indefinite  extent.  It  is 
argued  that  the  intent  is  to  tax  the  franchise  to 
the  amount  of  the  company's  business — the  ex- 
tent to  which  it  exercises  its  franchise.  But  if 
we  had  done  no  business  during  the  year,  we 
should  still  have  received  the  income  from  the 
bonds.  A  long  line  of  decisions  establishes  that 
in  whatever  form,  or  in  whatever  terms,  or  by 
whatever  casuistry,  a  State  law  attempts  to  reach 
United  States  bonds  for  the  purposes  of  taxation, 
it  is  void,  and  cannot  be  enforced. 

McCuUogh  V.  State  of  Maryland,  4  Wheat.  316. 

Weston  V.  Councils  of  Charleston,  2  Peters,  448. 

Bank  of  Commerce  v.  New  York  City,  2  filaclc,  620. 

Bank  Tax  Case,  2  Wallace,  200. 

Opinion  of  the  Justices,  53  N.  H.  640. 

Bank  of  Kentucky  v.  Commonwealth,  9  Bush.  46. 

Monroe  Savings  Bank  v.  City  of  Rochester,  37  N.  Y. 
365. 
And  the  same  thing,  of  course,  is  true  of  any 
other  bonds  exempt  from  taxation. 

Newark  City  Bank  v.  Assessor,  30  N.  J.  L.  16. 
The  case  of  State  Tax  on  Railway  Gross  Re- 
ceipts (15  Wallace,  284),  is,  in  its  reasoning, 
contradictory  and  irreconcilable  with  the  prior 
authorities,  and  should  be  confmed  to  the  point 
expressly  decided  in  it. 

(2)  As  to  our  claim  to  deduct  loss  on  United 
States  securities,  paid  off  at  par,  from  gross  re- 
ceipts in  estimating  net  income.     The  <' pre- 


mium" paid  in  the  market  for  purchase  of  bonds 
above  par,  may  be  regarded  as  capital  invested 
in  a  security  which  yields  a  lower  interest  than 
the  nominal  rate  on  its  par  value.  If  we  buy  at 
40,  and  sell  (or  the  Government  pay  off)  at  50, 
we  make  10,  and  pay  tax  on  that  10  as  part  of 
our  net  earnings  for  the  year  in  which  it  was  re- 
ceived ;  if  we  buy  for  60,  and  sell  (or  are  paid 
off)  at  50,  we  lose  10,  and  why  should  we  not 
deduct  such  loss  from  our  gross  receipts  in  esti- 
mating net  earnings  for  the  year?  The  tax  on 
the  excess  over  par,  paid  in  former  years,  will 
equal  the  loss  we  now  claim  to  deduct.  Net 
revenue  is  that  which  a  corporation  may  lawfully 
distribute  as  dividends  on  its  share  capital.  But 
it  could  not  distribute  its  revenue  without  first 
deducting  the  losses  from  actual  sales  or  payment 
of  investments  at  matiurity. 

Lyman  D,  Gilbert^  Deputy  Attorney-General 
(with  him  Henry  W.  Palmer,  Attorney-Gen* 
eral),  for  the  Commonwealth. 

There  is  no  question  that  the  tax  Act  is  broad 
enough  to  include  tax  on  income  derived  from 
the  United  States  and  Pennsylvania  bonds  in 
this  case.  The  question,  therefore,  is  not  one 
of  legislative  intention,  but  of  legislative  power. 
This  case  depends  on  the  principle  that  property 
which  is  not  taxable  at  a  certain  stage  in  its  ex- 
istence, may  become  taxable  in  other  stages  of 
its  existence.  When  certain  changes  are  made 
in  corporate  property,  a  new  subject  of  taxation 
is  created,  and  the  law  will  not  inquire  into  the 
source  from  which  the  property  came.  Thus, 
freight  transported  from  State  to  State  may  not 
be  taxed  by  a  State,  as  that  would  be  a  regula- 
tion  of  commerce  among  the  Stktes,  but  gross 
receipts  of  a  carrying  company,  made  up  in  part 
from  freights  received  for  transportation  from 
State  to  State,  are  liable  to  State  taxation.  The 
company  cannot  earmark  its  receipts  to  relieve 
some  of  them  from  taxation. 

Stote  Freight  Case,  15  Wallace,  232. 

State  Tax  on  Gross  Receipts,  15  Wallace,  284. 

Brown  v,  Maryland,  12  Wheat.  419,  441. 

Waring  v*  Mayor,  8  Wallace,  122. 

Pervear  v.  Commonwealth,  5  Wallace,  479. 
The  ground  for  the  distinction  is,  that  after 
the  money  has  come  into  the  treasury  of  the 
company,  it  has  lost  its  distinctive  character  as 
freight,  by  having  become  incorporated  in  the 
general  mass  of  the  company's  property.  On 
the  same  principle,  a  change  of  net  earnings  into 
dividends  creates  a  new  kind  of  property,  and  a 
corporation  which  is  not  taxable  on  dividends, 
may  be  taxed  on  net  earnings. 

Jones  &  Nimick  ManoAictaring  Co.  v.  Common'th, 

19  Sm.  137. 

(2)  The  company  suffered  no  "  loss"  by  the 

payment  at  par  of  bonds  which  they  purchased 

at  a  premium.    The  premium  was  the  price  for 

the  extra  security  of  the  investment.     They 
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knew  what  they  purchased,  and  got  all  they  bar- 
gained for.  If  it  be  a  loss,  it  is  a  loss  of  capital, 
and  cannot  be  deducted  in  computing  a  tax  upon 
net  earnings  for  any  one  year. 

June  13,  1 88 1.  The  Court.  By  the  tenth 
section  of  the  Revenue  Act  of  1879,  which  is 
substantially  a  re-enactment  of  the  sixth  section 
of  the  Act  of  May  i,  1868,  certain  individuals, 
companies,  and  corporations  therein  mentioned, 
are  required  to  make  report  to  the  Auditor- 
General,  setting  forth  the  entire  amount  of  net 
earnings  or  income  received  by  them  from  all 
sources  during  the  preceding  year,  and  pay  a  tax 
of  three  per  centum  thereon  for  the  use  of  the 
Commonwealth.     (P.  L.  118.) 

The  corporation  plaintiff  in  error  being  clearly 
within  the  provisions  of  the  Act,  made  its  return 
of  earnings  or  income  for  the  tax  year  ending 
on  October  31,  1879,  and  included  therein 
128,615.73,  interest  on  United  States  bonds, 
^<i  $^ Si 37 5 9  interest  on  Pennsylvania  bonds; 
both  of  which  items,  however,  it  claime^were 
exempt  from  taxation.  It  was  also  claimea,  that 
in  ascertaining  its  net  earnings  or  income,  the 
difference  between  the  par  value  of  ^307,000, 
United  States  bonds  which  were  called  in  and 
paid  during  the  year,  and  the  price  at  which  they 
were  piurchased  several  years  before,  should  be 
treated  as  a  loss  and  deducted  from  its  gross  re- 
ceipts. The  accounting  officers  having  refused 
to  allow  any  abatement  on  account  of  either  of 
these  three  items,  the  tax  thereon  amounting  to 
I2068.19  ^^  P^i^  under  protest,  and  an  appeal 
taken  from  the  settlement.  The  decision  of  the 
Court  below  was  also  adverse  to  the  plaintiff  in 
error  on  the  points  in  controversy. 

The  questions  thus  presented  by  the  record, 
are,  whether  the  income  derived  from  either 
dassof  bonds  is  exempt  from  taxation,  and 
whether  the  difference  between  the  price  paid 
for  the  United  States  bonds  and  their  par  value, 
should  be  regarded  as  a  loss  and  deducted  from 
the  gross  receipts. 

It  may  be  conceded  that  the  bonds,  as  such, 
are  not  taxable  by  the  Commonwealth ;  but  the 
tax  in  question  is  not  laid  on  the  bonds.  It  is  a 
tax  on  the  corporate  franchise  of  the  plaintiff  in 
error,  measured  by  its  net  earnings.  The  right 
of  the  State  to  impose  a  tax  on  the  franchise  of 
any  corporation  that  is  indebted  to  it  for  existence 
and  protection,  is  too  dear  for  argument.  If 
the  right  exists,  as  it  undoubtedly  does,  the 
Boanner  of  its  exercise  must  be  left  to  the  wis- 
dom of  the  Legislature ;  and  perhaps  no  standard 
or  measure  of  taxation  can  be  adopted  that  will 
q>erate  more  justly  and  equitably  than  a  per 
centum  on  net  earnings  or  income. 

The  interest  received  by  the  company  on  the 
bonds  undoubtedly  formed  a  part  of  its  income, 


and  while  the  bonds  themselves  are  exempt  from 
taxation  by  virtue  of  the  laws  under  which  each 
class  respectively  was  issued,  it  does  not  follow 
that  the  same  immunity  adheres  to  the  money 
paid  from  time  to  time  in  discharge  of  the  in- 
terest due  on  the  securities.  When  so  paid,  it 
loses  the  non-taxable  characteristic  of  the  bond 
on  which  it  accrued,  and  should  thenceforth  be 
treated  as  any  other  species  of  income  derived 
from  other  sources.  But,  as  already  intimated, 
the  tax  is  not  laid  on  the  money  and  other  re- 
ceipts of  the  company.  Its  net  earnings  or  in- 
come is  resorted  to  simply  as  a  just  measure  of 
the  tax  to  be  paid  for  the  enjoyment  of  its  corpo- 
rate franchise. 

There  is  an  obvious  difference  between  a  direct 
tax  on  the  property  of  a  corporation,  and  a  fran- 
chise tax,  measured  by  its  earnings,  which,  proxi- 
mately at  least,  represent  either  the  value  of  the 
franchise  granted,  or  ib^  extent  of  its  exercise. 
The  distinction  has  been  repeatedly  recognized 
by  both  Federal  and  State  courts.  In  Society  for 
Savings  v.  Coite  (6  Wallace,  594),  corporations 
of  the  class  to  which  the  plaintiff  in  error  in  that 
case  belonged,  were  required  to  pay  annually  a 
sum  equal  to  three-fourths  of  one  per  cent,  on  the 
total  amount  of  the  deposits ;  and  it  was  held  that 
this  was  a  valid  franchise  tax  and  not  a  tax  on 
property,  and  that  the  society  had  no  right  to 
claim  exemption  therefrom  to  the  extent  of  its 
deposits  invested  in  non-taxable  securities  of  the 
United  States.  Under  a  similar  law  in  Massa- 
chusetts, it  was  held  that  a  savings  institution, 
having  a  portion  of  its  deposits  invested  in  Fede- 
ral securities,  was  liable  to  a  tax  on  account  of 
such  deposits  as  fully  as  on  account  of  other  de- 
posits, notwithstanding  the  securities  were  de- 
clared by  the  Act  of  Congress,  under  which  they 
were  issued,  to  be  exempt  from  taxation  under 
State  authority.  (Provident  Institution  v.  Massa- 
chusetts, 6  Wal.  611.) 

A  distinction  somewhat  similar  in  principle  is 
made  in  the  cases  of  State  Freight  Tax  and  State 
Tax  on  Railway  Gross  Receipts  (15  Wallace, 
232  and  284),  in  the  latter  of  which  it  is  held 
that  a  statute  imposing  a  tax  on  the  gross  receipts 
of  railway  companies  is  not  repugnant  to  the 
Constitution  of  the  United  States,  though  the 
receipts  are  made  up  in  part  of  the  freights  re- 
ceive from  inter-state  transportation  of  mer- 
chandise. 

The  difference  between  the  amount  paid  for 
the  United  States  bonds  and  their  par  value  can- 
not in  any  proper  sense  be  regarded  as  a  loss, 
but  if  it  were  otherwise,  the  plaintiff  in  error  is 
not  entitled  to  the  deduction  claimed.  A  de- 
crease of  capital  does  not  necessarily  diminish  the 
annual  net  earnings.  It  is  the  latter  that  has 
been  adopted  as  a  just  measure  of  the  tax  im- 
posed on  the  francluse.    The  contention  of  the 
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plaintiff  in  error  on  this  point  has  been  so  fully 
answered  by  the  learned  Judge  of  the  Common 
Pleas,  in  the  concluding  portion  of  his  opinion , 
that  further  comment  is  unnecessary. 

Judgment  affirmed. 

Opinion  by  Sterrett,  J. 


May,  '8i,  io8.  May  9, 1881. 

The  Chevington  and  Bunn  Coal  Co.  v. 
Lewis,  Admr.y  et  al. 

Corporations — Tax  on  corporate  franchisf — Act 
of  April  24,  J8j4f  Sect.  7 — Construction  of 
covenant  in  mining  lease  that  lessees  shall  pay 
all  taxes  on  the  demised  premises  or  upon  coal 
produced  therefrom. 

The  tax  imposed  on  corporations  bj  the  7th  section  of 
the  Act  of  April  24,  1874  (P.  L.  68)  of  three  cenu  upon 
each  and  every  ton  of  coal  mined  by  such  corporations,  or 
by  their  lessees,  is  a  tax  upon  the  coqporate  franchises,  to 
be  measured  by  the  number  of  tons  so  mined,  and  not  a 
a  tax  upon  the  coal  itself. 

The  lessees  in  a  coal  mining  lease  covenanted  to  pay  all 
taxes  and  imposts  whatsoever  assessed  or  charged  during 
the  continuance  of  the  lease,  upon  the  demised  premises, 
or  any  part  thereof,  or  upon  the  coal  produced  there- 
from : 

Heldf  that  this  clause  of  the  lease  does  not  include  the 
tax  on  the  corporation,  the  lessors,  imposed  by  the  7th  Sec- 
tion of  the  said  Act  of  April  24,  1874,  which  tax  is  paya* 
ble  by  the  corporation  and  not  by  the  lessees. 

Error  to  tbe  Common  Pleas  of  Bedford  County. 

Covenant,  by  the  Chevington  and  Bunn  Coal 
Co.  against  Lewis,  administrator,  et  al.j  to  re- 
cover from  the  defendants,  their  lessees  under  a 
coal  lease,  certain  taxes  paid  by  the  plaintiffs  to 
the  Commonwealth,  for  which  the  plaintiffs 
alleged  the  defendants  were  liable  under  the  terms 
of  the  lease. 

Upon  the  trial,  before  Hall,  P.  J.,  the  follow- 
ing facts  appeared :  The  Chevington  and  Bunn 
Coied  Company,  a  corporation  organized  under 
the  laws  of  Pennsylvania,  being  the  owners  of  a 
tract  of  coal  land  situate  in  Broad  Top  Township, 
Bedford  County,  leased  the  same  to  the  defend- 
ants for  the  term  of  fifteen  years,  by  lease  dated 
November  14, 1877,  thedefendants  entering  into 
the  usual  covenants  for  mining  a  minimum  quan- 
tity of  coal  during  every  year,  and  paying  a  cer- 
tain royalty  upon  each  ton  mined.  The  lease 
contained,  inter  alia,  the  following  clause  : — 

**  8th.  That  all  taxes  and  imposts,  what^oev^r,  assessed 
or  charged  during  the  continuance  of  this  lease,  upon  the 
demised  premises  or  any  part  thereof,  or  upon  the  coal 
produced  therefrom  shall  be  paid  by  the  parties  of  the 
second  part." 

By  an  Act  of  the  Legislature  of  Pennsylvania, 
i4>proved  April  24,  1874  (P.  L.   68),  entitled 


**  An  Act  for  the  Taxation  of  Corporations,"  it 
was  enacted,  inter  alia^  as  follows : 

**  Section  7.  That  every  company  .  •  .  which  pos- 
sesses the  corporate  right  or  privilege  to  mine,  or  to  pur- 
chase and  self  coal,  shall  semi-annually,  upon  the  first  days 
of  July  and  January,  in  each  and  every  year,  make  report 
.  .  .  totheAuditor-General,  of  the  number  of  tons  of 
coal  mined  during  the  six  months  preceding  the  said  fint 
day  of  July  and  January,  by  such  company,  and  also  of  the 
number  of  tons  of  coal  that  shall  l>e  mined  by  any  unin- 
corporated association,  partnership  or  individual,  under 
any  lease,  contract,  grant,  or  mining  privilege,  upon 
the  property  of  which  the  company  making  such  re- 
port is  the  owner  or  lessee,  or  has  any  mining  or  coal 
privileges  or  interest  therein,  and  also  of  the  number  of 
tons  not  mined  as  aforesaid,  which  shall  have  been  par- 
chased  during  the  same  period  by  the  said  company,  and 
shall  pay  into  the  treasury  of  the  Commonwealth  an  addi- 
tional tax  upon  its  corporate  franchises,  created  by  or  used 
within  this  Commonwealth,  at  the  rate  of  three  cents  upon 
each  and  everv  ton  of  two  thousand  two  hundred  and  forty 
pounds  of  coal  so  mined  or  purchased  as  aforesaid ;  .  .  ." 

Up  to  the  first  day  of  July,  1878,  the  defend- 
ants under  their  lease  had  mined  from  the  de- 
mised premises  319159  tons  of  coal,  upon  which 
the  tu  at  three  cents  per  ton  amounted  to 
{934.77.  The  defendants  refused  to  pay  this  tax 
to  the  Commonwealth,  and  the  plaintiffs  to  save 
the  penalty  imposed  by  the  third  proviso  of  the 
above  section,  paid  the  ^934. 7 7  to  the  State 
Treasurer,  on  the  14th  of  August,  1878,  and 
thereupon  brought  this  suit  to  recover  the  said 
amount  from  the  defendants. 

Thedefendantspresented  the  following  points : 

(i)  lliat  the  taxes  paid  by  plain tifi^  were 
taxes  imposed  upon  said  plaintiffs  for  their  cor- 
porate franchises,  and  not  taxes  upon  coal  pro- 
duced. (2)  That  the  plaintiff  had  given  no 
sufficient  evidence  of  the  liability  of  defendants 
for  the  payment  of  the  said  taxes,  and  that  the 
verdict  should,  therefore,  be  for  the  defendants. 

The  Court  directed  the  jury  to  find  for  the 
plaintiffs,  subject  to  the  opinion  of  the  Court  on 
the  law  raised  by  defendants'  points,  to  be  deter- 
mined on  a  motion  to  enter  judgment  for  the 
defendants  non  obstante  veredicto. 

Verdict  for  the  plaintifis  accordingly. 

Upon  a  motion  to  enter  judgment  for  tbe  de- 
fendants non  obstante  veredicto  ^  the  Court  granted 
the  motion  and  entered  judgment  for  the  defend- 
ants. Hall,  P.  J.,  delivering  the  following  opin- 
ion, after  stating  the  fects : — '*  That  the  tax  in 
dispute  is  a  tax  on  the  corporation  for  its 
franchises  and  not  a  tax  on  the  coal,  is  clear 
by  the  language  of  the  Act  imposing  the  tax 
(27  April,  1874,  P.  L.  68).  The  Act  is  enti- 
tled "An  Act  for  the  Taxation  of  Corpora- 
tions,"  and  the  7th  section  provides,  that  every 
company  organized  under  the  laws  of  thb  Com- 
monwealth possessing  the  corporate  right  to 
mine  coal,  shall  report  semi-annually  the  number 
of  tons  of  coal  mined  by  the  company,  or  by  any 
lessee  of  the  company,  upon  the  property  of  the 
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company,  and  shall  pay  a  tax  upon  its  corporate 
franchises  at  the  rate  of  three  cents  per  ton  upon 
every  ton  of  coal  mined,  etc. 

"This  Act  has  received  a  judicial  construc- 
tion in  the  case  of  the  Kittanning  Coal  Co.  r. 
The  Commonwealth  (29  P.  F.  S.  100),  where 
the  question  of  the  constitutionality  of  the  Act 
was  raised,  and  in  which  the  Court  say,  **  the 
tax  is  a  tax  upon  the  corporate  franchise  mea- 
sured by  its  business,  to  wit :  the  number  of  tons 
of  coal  mined  or  purchased  or  sold,  and  is  not 
a  tax  upon  the  coal  itself."  This  case  was  de- 
cided in  1875,  two  years  before  the  date  of  the 
contract  between  these  parties. 

"If  the  plaintiffs  intended  to  exact  from  the 
defendants  a  stipulation  to  pay  this  tax  upon 
their  corporate  franchise  why  was  it  not  plainly 
so  expressed  ?  And  if  they  did  so  intend,  the 
question  remains,  did  the  defendants  so  under- 
stand it,  and  did  they  undertake  by  the  language 
of  this  contract  to  pay  this  tax  ? 

"  If  the  contract  had  contained  a  stipulation 
to  pay  the  tax  upon  the  corporate  franchises  of 
the  plaintiffs  at  the  rate  of  three  cents  per  ton 
upon  the  coal  mined  by  the  defendants  on  the 
plaintiffs*  property,  there  would  be  no  room  for 
doubt  or  uncertainty.  Verba  chartarum  fortius 
(ucipiuniur  contra  proferentem. 

"The  argument  of  the  plaintiffs*  counsel  that 
the  language  of  the  eighth  clause  '  upon  the  coal 
produced  therefrom'  has  no  application  or  mean- 
ing, except  it  means  this  tax,  there  being  no 
other  tax  upon  coal  except  this,  is  met  by  the 
counter  argument  that  the  proceedings  of  the 
Legislature  show  there  had  been  an  effort  made 
to  tax  coal  mined  by  individuals,  and  that  this 
provision  may  well  have  been  intended  to  cover 
a  tax  upon  coal  mined  by  individuals  if  any  such 
should  be  imposed. 

"  These  defendants  are  not  to  be  held  to  pay 
a  tax  unless  it  is  clear  they  contracted  to  pay  it. 
The  tax  in  dispute  is  not  a  tax  on  coal.  It  is  a 
tax  upon  the  corporate  franchises.  There  is  no 
stipulation  that  they  are  to  pay  the  tax  upon  the 
franchises  of  the  corporation,  and  we  are  of 
opinion  that  the  judgment  should  be  entered  for 
the  defendants  non  obstante  veredicto y  and  it  is 
so  ordered." 

The  plaintiffs  took  this  writ,  assigning  for  error 
the  construction  by  the  Court  of  the  eighth  clause 
of  the  lease,  and  the  entry  of  judgment  for  the 
defendants  non  obstante  veredicto. 

f  H.  Longenecker  and  J,  M.  Reynolds  (with 
whom  was  Russell),  for  the  plaintiffs  in  error. 

The  Court  below  based  its  decision  upon  the 
case  of  Kittanning  Coal  Co.  v.  Commonwealth 
(29  Sm.  100),  which  is  entirely  different  from 
our  case.  The  Court  there  held  that  the  seventh 
section  of  the  Act  of  1874  is  constitutional  and 
that  the  tax  thereby  ii&posed  is  not  on  the  coal 


mined,  but  on  the  franchises  of  the  corporation. 
The  question  in  our  case  is,  are  the  defendants 
bound  by  the  terms  of  the  lease  to  pay  the  tax  ? 
We  admit  that  it  is  a  tax  on  the  franchises,  but 
we  claim  that  it  is  covered  by  the  defendants* 
covenant  in  the  eighth  clause  of  the  lease, 
"  that  all  taxes  and  imposts  whatsoever  assessed 
upon  the  demised  premises,  or  upon  the  coal 
produced  therefrom^*  shall  be  paid  by  the  defen- 
dants. The  distinction  attempted  to  be  drawn 
between  taxing  the  owners  of  coal,  the  tax  to  be 
measured  by  the  tons  mined,  and  taxing  the 
coal  itself  is  one  without  a  difference.  In  the 
Kittanning  Company  case  (supra),  Agnew,  C. 
J.,  says :  "What  difference  is  there  between  say- 
ing that  all  horses  and  mules  shall  be  taxed  at  a 
certain  rate,  and  saying  that  the  owners  of  these 
horses  and  mules  shall  be  taxed  at  the  same  rate 
upon  them?  The  distinction  is  evidently  un- 
meaning.** As  between  the  parties,  the  expres- 
sion, taxes  imposed  "  upon  the  coal  produced 
therefrom'*  is  a  popular  phrase,  and  the  intention 
of  the  parties,  deduced  from  the  entire  lease, 
evidently  was  that  all  taxes  imposed  on  the  sub- 
ject-matter of  the  lease,  no  matter  by  what  words 
or  in  what  manner,  should  be  paid  by  the  lessees. 
John  Cessna  (with  whom  was/ohn  P.  Linton)^ 
for  defendants  in  error. 

The  Act  of  1874  specifically  says  that  this  tax 
levied  upon  corporations  is  "an  additional  tax 
upon  its  corporate  franchises  created  by  or  used 
within  this  Commonwealth  ;**  and  this  Court  has 
said,  in  Kittanning  Coal  Company  v.  The  Com- 
monwealth (29  Sm.  100),  that  the  "tax  is  upon 
the  corporate  franchises  ....  and  not 
upon  the  coal  itself."  If  the  lessors  had  been 
individuals  instead  of  a  corporation,  it  will  not 
be  pretended  that  the  lessees  could  have  been 
called  upon  by  the  terms  of  the  lease  to  pay  any 
tax  upon  the  coal  mined.  This  tax  was  upon 
the  corporate  franchises,  but  the  number  of  tons 
mined  was  the  measure  of  the  tax  upon  the  fran- 
chises— ^just  as  under  the  Acts  of  1844  and  1859 
there  was  no  tax  on  dividends,  but  the  amount 
of  dividends  was  the  measure  of  the  tax  on  the 
capital  stock. 

Lehigh  Crane  Iron  Co.  v.  Com'th,  5  Sm.  448. 

Phoenix  Iron  Co.  v.  Com'th,  9  Sm.  104. 
The  lease  in  the  case  is  carefully  written  by 
skilful  hands,  and  was  intended  to  and  does  ex- 
press the  intention  of  the  parties.  By  including 
taxes  on  the  lands.,  and  on  the  coal  mined,  the 
tax  on  the  corporate  franchises  is  excluded.  The 
words  are  not  ambiguous,  but  if  they  were,  the 
well-known  rule  of  construction  of  deeds  would 
require  them  to  be  construed  most  strongly 
against  the  grantors. 

May  23,  1881.  The  Court.  We  think  it 
very  clear  that  the  tax  for  which  this  action  is 


Digitized  by 


Google 


198 


WEEKLY  NOTES  OF  CASES. 


brought  was  not  within  the  eighth  clause  of  the 
lease.  It  was  not  <'  upon  the  demised  premises, 
or  any  part  thereof,  or  upon  the  coal  produced 
therefrom."  It  was  a  tax  upon  the  corporate 
franchise  of  the  plaintiffs,  measured,  indeed,  by 
the  quantity  of  coal  produced,  but  that  did  not 
make  it  a  tax  on  the  coal.  This  is  made  very 
clear  in  the  learned  and  able  opinion  of  the 
President  Judge,  which  we  adopt  as  the  opinion 
of  this  Court. 

Judgment  affirmed. 

Per  Curiam.  • 


Jan.  '80, 337 


March  25,  1881. 


Ash  et  al.  v.  Guie  to  use. 

Partnerships — Masonic  lodge  not  a  partnership — 
Unincorporated  society — Members  of  ^  not  bound 
by  seal^Sealed  instrument  evidence — Assignor 
of  a  thing  or  chose  in  action — Act  of  April  jf, 
J869  (P.  Z.  SO)— Act  of  May  2S,  1S78  (P,  L. 
iSSyLAct  of  March  27,  1865  (-^-  L,  38)— 
Judgment — Pleading — Plea  of  former  recovery 
—  When  admissible^-Joint  debtors — Survivor' 
ship— Act  of  March  22,  i86j  (P.  Z.  186)— 
Construction  of  ^Practice. 

The  members  of  a  Masonic  lodge  appointed  a  commit- 
tee to  erect  a  building  for  the  use  of  the  lodge,  and  by  re- 
solution authorized  this  committee  to  borrow  money  for 
the  construction  of  the  same.  This  committee  accord* 
ingly  borrowed  from  various  persons,  giving  to  the  lend- 
ers certificates  of  the  lodge  acknowledging  its  indebted- 
ness signed  by  the  officers  thereof,  and  sealed  with  the 
wtuX  ordinarily  used  in  authenticating  its  communications 
wiUi  other  lodges.  The  committee  \aA  no  express  power 
to  issue  these  certificates  but  it  was  the  custom  of  the 
lodge  to  do  so.  In  a  suit  brought  upon  one  of  these  cer- 
tifioites  by  the  holder  thereof  against  all  the  members  of 
the  lodge,  wherein  the  plaintiff  claimed  that  the  defend 
ants  were  liable  as  partners : 

Held^  that  the  defendants  as  members  of  the  lodge  were 
not  liable  as  partners  in  their  relations  to  third  parties  as 
individuals  associated  for  carrying  on  a  trade  are,  but  that 
die  members  of  the  committee  and  all  others  who  engaged 
in  the  enterprise,  or  had  assented  thereto,  or  who  had  par- 
ticipated in  the  erection  of  the  building  or  the  borrowing 
of  the  money,  by  voting  for  or  advising  it,  or  who  had 
subsequent  to  such  building  or  borrowing  approved  and 
ratified  the  same,  were  liable  for  the  amount  of  the  certi- 
ficates so  issued. 

Held  further,  iSizX.  the  seal  attached  to  the  certificate 
must  be  held  to  be  only  the  seal  of  those  advising  and 
issuing  the  instrument  and  that  of  the  officers  whose 
names  were  afiixed  thereto. 

Where  a  judgment  has  been  obtained  against  an  unin- 
corporated society  and  no  execution  issued,  and  subse- 
Suently  the  members  of  such  society  are  sued  for  the  same 
[aims,  a  plea  of  '*  former  recovery*'  on  their  part  is  a 
nullity. 

The  Act  of  May  25, 1878  (P.  L.  153),  providing  that  in 
all  civil  proceedings  by  or  against  surviving  partners  no 
party  to  the  record  shall  be  excluded  from  testifying  to 


matters  that  have  occurred  between  the  surviving  party 
and  the  adverse  party  on  the  record,  b  a  remedial  statute, 
and  will  be  construed  so  as  to  embrace  the  case  of  a 
survivor  of  two  or  more  who  jointly  contract,  even  though 
not  strictly  partners. 

Semble,  therefore,  if  two  persons  jointly  execute  a 
note,  and  one  die,  that  in  an  action  between  the  holder 
and  survivor,  thb  statute  would  apply  as  if  the  makers  had 
been  partners. 

By  the  Act  of  March  27,  1865  (P.  L.  38),  a  party  is 
entitled  in  any  civil  proceedings  to  compel  any  adverse 
party  to  testify  in  hb  behalf,  and  this  provision  15;  not 
affected  by  the  Act  of  April  15, 1869  (P.  L.  30).  Where 
the  plaintiff  therefore  in  an  action  upon  a  contract  against 
several  defendants,  some  of  whom  have  died,  cans  on 
some  of  the  defendants  to  testify  on  hb  behalf : 

Beid,  that  the  witnesses  were  competent,  and  that  their 
evidence  was  properly  admitted. 

Where  a  plaintiff  sues  several  joint  debtors,  and  some 
of  them  die  after  suit  brought,  he  is  entitled  by  a  liberal 
construction  of  the  Act  of  March  22,  1 86 1  (P.  L.  i84),to 
bring  in  the  personal  representatives  of  those  who  Inve 
died,  and  proceed  to  judgment  against  them  and  the  sur- 
vivors at  the  same  time.  But  he  cannot  be  compelled  to 
do  thb,  nor  can  the  representatives  of  the  deceased  de- 
fendants come  in  and  be  substituted,  and  have  trial  with 
the  survivor  without  the  plaintiff^s  consent. 

In  a  suit  against  several  joint  debtors  judgment  was 
twice  obtained  against  some  of  them  for  want  of  an  appear- 
ance and  twice  stricken  off,  first  without  and  second  by 
the  order  of  the  Court.  The  other  defendants  made  no 
motion  to  have  the  judgment  reinstated  but  acquiesced  in 
the  striking  off : 

Held,  that  there  was  no  error  calling  for  reversal. 

Error  to  the  Common  Pleas  of  Chester  Co. 

Assumpsit,  by  William  H.  Guie  to  the  use  of 
J.  Alfred  McCaughey  against  Phineas  A.  Ash 
and  109  others,  alleged  to  have  been  lately  trad- 
ing as  Williamson  Lodge  No.  309,  A.  Y.  M., 
upon  a  certain  certificate  in  the  following  form : 

No.  This  is  to  certify,  |ioo. 

That  Williamson  Lodge,  No.  309,  A.  Y.  M.,  of  Down- 
ington,  Chester  County,  Pennsylvania,  acknowledges  it- 
self indebted  to  William  H.  Guie,  in  the  sum  of  one  hun- 
dred dollars,  payable  in  two  years  from  November  1 1, 
1870,  with  lawful  interest  for  the  same,  payable  annually. 

In  testimony  whereof  the  Worshipful  Master  and  War- 
dens have  hereunto  set  their  hands,  and  caused  the  seal 
of  said  lodge  to  be  affixed,  at  Downington,  thb  nth  day 
of  November,  A.  D.  1869. 

{WUiiamson  )       Charles  P.  Keech,  W.  M. 
Seal.        \  Chas.  E.  Elston,  S.  W. 

Lodge.     J  Thos.  B.  Smith,  J.  W. 

Attest :  R.  D.  Wells,  Secretary, 

This  certificate  was  afterwards  assigned  by 
Guie  to  the  use  of  plaintiff. 

The  narr.  filed  was  in  debt  Judgment  for 
want  of  an  appearance  was  taken  against  seven- 
teen of  defendants  after  the  return  day,  and  more 
than  ten  days  after  service,  but  before  the  actual 
return  of  the  writ.  Judgment  for  want  of  an 
appearance  was  also  entered  after  the  return  of 
the  writ  against  twenty  others  of  the  defendants. 
Afterwards  by  the  order  of  plaintiff 's  counsel,  but 
without  leave  of  the  CoUrt,  this  judgment  was 
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stricken  off.  The  next  day  judgment  for  want  of 
an  appearance  was  again  entered  on  motion  of 
plaintiff  against  the  same  defendants.  This 
judgment  was,  on  motion  of  plaintiff,  stricken  off 
before  trial  by  order  of  the  Court. 

Defendants  pleaded  '*  non-assumpsit,  payment 
with  leave,  etc."  One  defendant,  Charles  E. 
Elston,  pleaded  a  former  recovery  upon  the  in- 
strument in  suit  against  the  Williamson  Lodge, 
A.  Y.  M.  The  record  of  that  suit  showed  that 
Elston  had  not  been  served  with  process,  and 
that  he  had  not  appeared  therein,  and  that  the 
judgment  thereon  had  never  been  satisfied,  and 
that  execution  had  never  been  issued  thereon. 

Defendants  afterwards  suggested  of  record  the 
death  of  ten  of  their  number. 

On  the  case  being  called  for  trial,  before 
FuTHEY,  P.  J.,  the  plaintiff  asked  that  the  jury 
be  sworn  to  try  the  case  against  the  survivors  of 
the  defendants.  To  this  defendants  objected. 
The  Court  overruled  the  objection,  and  ordered 
the  jury  to  be  so  sworn  which  was  done.  Excep- 
tion by  defendants. 

On  the  trial  the  following  facts  appeared : 

The  defendants  were  the  members  of  the  Wil- 
liamson Lodge  No.  309,  of  Ancient  York  Ma- 
sons, an  unincorporated  society  organized  for 
charitable,  benevolent,  and  social  purposes.  The 
officers  of  said  lodge  consisted  of,  int^r  alia,  a 
worshipful  master,  a  senior  and  a  junior  warden, 
and  a  secretary.  In  1868  or  1869  the  lodge 
deeming  it  desirable  that  a  building  for  their  use 
should  be  erected,  appointed  a  committee  of  five 
to  carry  the  scheme  into  execution.  This  com- 
mittee caused^  a  suitable  building  to  be  con- 
structed, and  in  order  to  pay  for  the  same  bor- 
rowed various  sums  of  money  from  time  to  time, 
from  various  parties,  among  others  from  plaintiff 
Guie.  To  all  persons  so  lending,  the  committee 
gave  a  certificate  of  indebtedness  similar  to  that 
upon  which  suit  was  brought  in  this  case.  These 
certificates,  of  which  that  in  suit  was  one,  were 
duly  signed  by  the  officers  of  the  lodge  and 
sealed  with  the  seal  thereof. 

It  was  in  evidence  that  the  lodge  conducted 
all  its  transactions,  with  reference  to  the  building, 
through  this  committee,  that  it  had  expressly 
authorized  the  committee  to  solicit  loans,  that  it 
had  not  expressly  authorized  the  issuing  of  cer- 
tificates, like  that  in  suit,  but  that  it  was  the  custom 
of  the  lodge  to  give  such  certificates  whenever 
loans  were  made  to  it.  It  appeared  also  that  the 
seal  affixed  to  the  instrument  in  suit  was  that 
ordinarily  used  by  the  secretary  of  the  lodge  for 
authenticating  communications  with  other  lodges, 
and  that  it  had  never  before  the  issuing  of  the 
certificates  qf  loan,  of  which  that  in  suit  was  one, 
been  attached  to  a  pecuniary  obligation. 

The  plaintiff  called  William  H.  Guie  to  testify 


in  his  behalf.  Objected  to  by  the  defendants  on 
the  ground  that  witness  was  the  assignor  of  the 
contract  on  which  the  suit  was  brought,  some 
of  the  alleged  contractors  having  died  since 
making  said  contract. 

Objection  overruled  and  evidence  admitted. 
Exception.  Plaintiff  also  called  Richard  D. 
Wells,  and  Joseph  Doan,  defendants,  to  testify 
on  his  behalf.  Objected  to  by  the  defendants,  on 
the  ground  that  they  were  incompetent  by  rea- 
son of  being  alleged  co-contractors,  others  of 
such  co-contractors  having  died  since  the  mak- 
ing of  the  contract  on  which  this  suit  was 
brought.  Objections  overruled  and  evidence 
admitted.     Exception. 

The  defendants  presented,  in/fr  aUa^  the  fol- 
lowing points : — 

(i)  "The  defendants*  association  was  not  such 
a  partnership  as  is  chargeable  for  acts  of  any  mem- 
bers»  of  the  association :  and  no  person  who  was 
not  present  at  the  time  that  any  of  the  actions 
bearing  upon  this  matter  were  presented  to  the 
lodge,  can  be  responsible  in  this  suit." 

(2)  **The  instrument  in  suit  they  allege  is 
under  the  seal  of  the  defendants.  The  proof 
shows  that  it  is  not  a  seal  for  transacting  such 
business.  It  was  a  seal  that  was  never  used  and 
is  not  authorized  by  the  lodge  to  be  used  for 
such  purpose.  If  it  does  not  bind  the  parties  de- 
fendant, there  can  be  no  recovery  thereon 
against  them." 

(4)  **  The  former  recovery  pleaded  by  Chas. 
E.  Elston,  one  of  the  defendants,  is  a  bar  to 
recovery  in  this  action." 

The  Court  ordered  a  verdict  for  plaintiff  for 
the  amount  claimed,  reserving,  inter  alia,  the 
points  presented  by  defendants.  Verdict  ac- 
cordingly. Subsequently  the  Court  entered 
judgment  on  the  reserved  points  for  plaintiff. 
Defendants  thereupon  took  this  writ,  assigning 
for  error,  inter  alia,  the  striking  off  the  original 
judgment  for  want  of  an  appearance  against 
thirty-seven  of  defendants  on  application  of  the 
plaintiffs  counsel,  and  without  leave  of  the 
Court,  the  subsequent  striking  off  of  the  second 
like  judgment  against  the  same  defendants  by 
order  of  the  Court,  the  action  of  the  Court  in 
directing  the  jury  to  be  sworn  in  the  issue 
against  the  survivors  of  the  alleged  joint-contrac- 
tors alone  without  joining  the  personal  represen- 
tatives of  such  of  said  contractors  as  had  died, 
the  admission  of  the  evidence  of  Guie,  of  Wells, 
and  of  Doan  for  the  plaintiff,  and  the  entry  of 
judgment  for  the  plaintiff  on  the  reserved  points 
presented  by  defendants. 

R.  E.  Monaghan  (with  him  P,  F.  Smith),  for 
the  plaintiffs  in  error. 

Judgment  for  want  of  an  appearance  having 
been  taken  against  some  of  defendants,  the  others 
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were  relieved  from  liability.  This  judgment  should 
not  have  been  stricken  oflf  without  the  order  of 
the  Court. 

Prowattain  v,  McTier,  I  Phila.  105. 
Nor  even  by  the  Court  without  the  knowledge 
and  consent  of  those  interested. 

Newcomer's  Appeal,  7  Wr.  43. 

Ga]braith  v.  Galbraith,  6  Watts,  112. 
The  representatives  of  deceased  defendants 
should  have  been  substituted  on  the  trial. 

Dingman  v.  Amsink,  27  Sm.  114. 

Brady  v.  Reed,  6 Norris,  in. 
Guie  should  not  have  been  allowed  to  testify. 
He  was  expressly  excluded  by  the  Act  of  1869 
as  being  assignor  of  a  chose  in  action,  some  of 
his  co-contractors  being  dead.  The  Act  of  May 
25,  1878,  sect.  I  (P.  L.  153)  does  not  cover  his 
case. 

Kams  V.  Tanner,  16  Sm.  297. 
Wells  and  Doan  were  clearly  incompetent  to 
testify.     When  one  of  several  partners  has  died, 
his  fellow-partners  cannot  be  witnesses  against 
him  to  prove  the  partnership. 

Brady  v.  Reed, 6  Norris,  in. 

Standbridge  v.  Catanach,  2  Id.  368. 

Hanna  v.  Wray,  27  Sm.  27. 
The  Act  of  1878  was  not  intended  to  apply  to 
such  cases  as  the  present  one. 

The  defendants  were  not  a  partnership  in  any 
sense  of  the  word.  No  one  is  bound  except 
those  who,  directly  or  indirectly,  participated  in 
the  borrowing  of  the  money  for  which  the  cer- 
tificate in  suit  was  given. 

Story  on  Part.,  Sect.  172. 

I  Lindley  on  Part.  55. 

Flemyng  v.  Hector.  2  M.  &  W.  171. 

Todd  V.  Emly,  7  M.  &  W.  432. 

Livingston  v.  Lynch,  4  Johns.  Ch.  573. 

If  the  defendants  be  not  partners,  then  clearly 
the  Act  of  1878  applies  neither  to  Guie,  Wells, 
nor  Doan,  and  they  were  not  competent  wit- 
nesses. 

One  partner  without  special  authority  cannot 
by  his  own  execution  of  a  paper  under  seal  bind 
his  co-partners  jointly  with  himself,  unless  some 
previous  authority  or  subsequent  ratification  is 
shown. 

Gerard  v,  Basse  etal,,l  Dal.  121. 
Overton  v,  Torer,  7  Watts,  331. 
Snyder  v.  May  &  Klosse.  7  1 J  arris,  235.  ^ 
Bewley  v.  Tarns,  5  Harris,  485. 

iohns  V.  Battin,  6  Casey,  84. 
loskinson  v,  Elliot  et  aL,  12  Sm.  393. 
Story  on  Partnership,  1 1 7. 

The  seal  used  in  this  case  was,  at  any  rate,  not 
of  the  partnership,  but  amounted  in  effect  to  the 
private  seal  of  the  parties  signing  the  certificate. 

The  former  recovery  against  the  lodge  should 
have  precluded  recovery  in  this  suit. 

R.Jones  Monaghan,  for  defendant  in  error. 

The  judgments  for  want  of  an  appearance  were 
properly  stricken  off. 

It  is  clear,  by  a  host  of  authorities,  that  the 


jury  was  properly  sworn  against  the  survivors  in 
this  case. 

Walter  v,  Ginrich,  2  W.  204. 

McCabe  v.  U.  S.,  4  lb.  325. 

Given  ».  Albert,  5  W.  &  S.  339. 

Insurance  Co.  v.  Spang,  5  Barr,  1 13. 

Miller  v.  Reed,  3Cas.  248. 
The  Act  of  March  22,  1861  (P.  L.  186),  pro- 
duced no  change  in  the  law  in  this  respect. 

Machette  v,  Magee,  9  Phila.  24. 

Hollenbach  v.  Moore,  I  Weekly  Notes,  192. 

Hanna  v.  Wray,  27  Sm.  27. 
The  issue  being  wholly  between  living  persons, 
Guie,  Wells,  and  Doan  were  clearly  admissible 
as  witnesses  under  the  Act  of  1869. 

Moore's  Appeal,  10  Cas.  412. 

Hogebrom  v.  Gibbs,  7  Weekly  Notes,  399. 

Runkel  v,  Phillips,  9  Phila.  619. 
The  Act  of  May  25, 1878,  at  any  rate,  removes 
all  doubt  from  the  question. 

The  defendants  constituted  practically  a  part- 
nership. 

Lloyd  V,  Loaring,  6  Ve«.  773. 

Beaumont  v,  Meredith,  3  V.  &  B.  180. 
The  defendants  were  bound  as  partners  by  the 
seal  annexed  to  the  certificate,  because  an  im- 
plied ratification  of  its  uses  may  be  inferred  from 
the  course  of  business  of  the  lodge. 

Sweetser  v*  French,  2  Cush.  310. 

Wheeler  v.  Rice,  8  lb.  208. 

Person  v.  Carter,  3  Murphy  (N.  C),  321, 

Lee  V,  Onstott,  i  Ark.  206. 

McCart  v,  Lewis,  2  B.  Monroe  (Ky.)  267. 
The  plea  of  former  recovery  could  not  avail 
defendants,  as  the  record  does  not  show  that  the 
former  judgment  was  against  the  defendants  in 
this  suit.  And  parol  evidence  cannot  be  received 
to  explain  the  record. 

Wood  V.  Jackson,  18  Wend.  116. 

Honore  v.  Colmesnile,  i  J.  J.  Marsh.  526. 

I  Tr.  &  H.  Pr.  87. 

May  2,  1 88 1.  The  Court.  One  of  the  de- 
fendants, called  by  plaintiffs,  testified :  •«  The 
full  title  of  our  lodge  is  Williamson  Lodge  No. 
309,  F.  and  A.  M. ;  F.  and  A.  M.  means  Free 
and  Accepted  Masons ;  the  purposes  of  our  lodge 
are  charitable,  benevolent,  and  social."  This  is 
the  evidence  as  to  the  objects  for  which  the  asso- 
ciation was  formed,  and  without  proof  of  its  con- 
stitution or  rules  respecting  admission  of  members 
and  the  management  of  its  affairs,  it  was  held  to 
be  a  common  partnership.  A  partnership  has 
been  defined  to  be  a  "  combination  by  two  or 
more  persons  of  capital,  or  labor,  or  skill,  for  the 
purpose  of  business  for  their  common  benefit." 
It  may  be  formed,  not  only  for  every  kind  of  com- 
mercial business,  but  for  manufacturing,  hunting, 
and  the  like,  as  well  as  for  carrying  on  the  busi- 
ness of  professional  men,  mechanics,  laborers, 
and  almost  all  other  employments.  It  would 
seem  that  there  must  be  a  community  of  interest 
for  business  purposes.    Hence,  voluntary  asso- 
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ciatioDS  or  clubs,  for  social  and  charitable  pur- 
poses, and  the  like,  are  not  proper  partnerships, 
nor  have  their  members  the  powers  and  responsi- 
bilities of  partners.  Parsons  on  Part.,  6,  36, 42. 
A  benevolent  and  social  society  has  rarely,  if 
ever,  been  considered  a  partnership.  In  Lloyd 
y.  Loaring  (6  Vesey,  p.  773)  the  point  was  not 
made,  but  Lord  Eldon  thought  the  bill  would  lie 
on  the  ground  of  joint  ownership  of  the  personal 
property  in  the  members  of  a  Masonic  lodge ; 
there  was  no  intimation  that  they  were  partners. 
Where  a  society  of  Odd  Fellows,  an  association 
of  persons  for  purposes  of  mutual  benevolence, 
erected  a  building,  which  was  afterwards  sold  at 
sheriff's  sale  in  satisfaction  of  mechanics'  liens, 
in  distribution  of  the  proceeds,  it  was  said  that, 
as  respects  third  persons,  the  members  were  part- 
ners, and  that  lien-creditors,  who  were  not  mem- 
bers, were  entitled  to  preference  as  against  the 
liens  of  members.  (Babb  v.  Reed,  5  Rawle,  151.) 
Had  the  members  been  called  joint-tenants  of 
the  real  estate,  the  same  principle  in  the  distri- 
bution would  have  applied.  In  Flemyng  v.  Hec- 
tor (2  Mees.  and  W.  172),  Lord  Abinger  stated 
the  difference  between  a  body  of  gentlemen 
forming  a  club  and  meeting  together  for  one 
common  object,  and  a  partnership  where  persons 
engage  in  a  community  of  profit  and  loss,  and 
cadi  partner  has  the  right  of  property  for  the 
whole,  and  in  any  ordinary  transactions  may 
bind  die  partnership  by  a  credit.  He  held  that 
a  club  and  its  committee  must  stand  on  the 
ground  of  principal  and  agent,  and  that  the 
authority  of  the  committee  depends  on  the  con- 
stitution of  the  club,  which  is  to  be  found  in  its 
own  rules.  After  noting  the  rules  of  the  club, 
in  the  case  before  him,  he  says:  "It  therefore 
appears,  that  the  members  in  general  intended 
to  provide  a  fund  for  the  committee  to  call  upon. 
I  cannot  infer,  that  they  intended  the  committee 
to  deal  upon  credit,  and  unless  you  infer  that 
that  was  the  intention,  how  are  the  defendants 
bound?"  A  mutual  beneficial  society  partakes 
more  of  the  character  of  a  club  than  of  a  trading 
association.  Every  partner  is  agent  for  the  part- 
nership, and  as  concerns  himself  he  is  a  princi- 
pal, and  he  ma^  bind  the  others  by  contract, 
though  it  be  against  an  agreement  between  him- 
self and  his  partners.  A  joint  tenant  has  not 
the  same  power,  by  virtue  of  the  relation,  to  bind 
his  co-tenant.  Thus,  one  of  several  co-adventu- 
rers in  a  mine,  has  not,  as  such,  any  authority  to 
pledge  the  credit  of  the  general  body,  for  money 
borrowed  for  the  purposes  of  the  concern.  And 
the  fact  of  his  having  the  general  management  of 
the  mine  makes  no  difference,  in  the  absence  of 
evidence,  from  which  an  implied  authority  for 
that  purpose  can  be  inferred.  (Ricketts  v.  Ben- 
nett, 56  Eng.  C.  L.  R.  685 ;  4  M.  G.  and  S. 
686.) 


Here  there  is  no  evidence  to  warrant  an  infer- 
ence, that  when  a  person  joined  the  lodge  he 
bound  himself  as  a  partner  in  the  business  of  pur- 
chasing real  estate  and  erecting  buildings,  or  as  a 
partner,  so  that  other  members  could  borrow 
money  on  his  credit.  The  proof  fails  to  show 
that  the  officers  or  a  committee,  or  any  number 
of  members,  had  a  right  to  contract  debts  for  the 
building  of  a  temple,  which  would  be  valid 
against  every  member  from  the  mere  fact  that 
he  was  a  member  of  the  lodge.  But  those  who 
engaged  in  the  enterprise  are  liable  for  the  debts 
they  contracted,  and  all  are  included  in  such  lia- 
bility who  assented  to  the  undertaking,  or  subse- 
quently ratified  it.  Those  who  participated  in 
the  erection  of  the  building  by  voting  for  smd 
advising  it,  are  bound  the  same  as  the  committee 
who  had  it  in  charge.  And  so  with  reference  to 
borrowing  money.  A  member  who  subsequently 
approved  the  erection  or  borrowing  could  be 
held  on  the  ground  of  ratification  of  the  agent's 
acts.  We  are  of  opinion  that  it  was  error  to  rule 
that  all  the  members  were  liable  as  partners  in 
their  relation  to  third  persons,  in  the  same  man- 
ner as  individuals  associated  for  the  purpose  of 
carrying  on  a  trade. 

This  unincorporated  association  had  a  seal 
which  the  oflScers  were  authorized  to  use  for  cer- 
tain purposes.  Some  of  those  who  engaged  in 
the  business  of  borrowing  money  directed  it  to 
be  affixed  to  the  certificate  of  indebtedness.  All 
who  did,  adopted  it  as  their  seal  for  the  specific 
purpose.  It  was  not  the  seal  of  a  corporation, 
nor  intended  as  such.  The  party  borrowed  the 
money  in  the  name  of  the  lodge,  and  gave  the 
certificate  in  same  name,  and  adopted  a  common 
seal.  They  cannot  repudiate  it,  in  good  faith, 
to  the  lender.  He  loaned  the  money  on  a  sealed 
instrument,  in  many  respects  better  than  a  sini- 
ple  contract.  Those  who  advised  affixing  the 
seal  should  be  held  the  same  as  their  officers, 
who  signed  the  certificate.  Were  the  members 
partners,  without  evidence  of  agreement  between 
them  that  the  seal  should  be  affixed  to  contracts, 
those  not  assenting  to  its  use  in  that  way  would 
not  be  bound  by  a  sealed  instrument,  though 
given  for  a  debt,  for  which  all  were  liable. 
(Schmerti  v.  Shreeve,  12  P.  F.  S.  457.)  The 
learned  Judge  was  right  in  ruling  that  the  certifi- 
cate was  a  sealed  instrument,  but  not,  under  the 
evidence,  in  holding  that  it  was  authorized  by  all 
the  members. 

Elston  pleaded  a  former  recovery  in  an  action 
against  <'The  Williamson  Lodge,  No.  309,  A. 
Y.  M."  The  Court  properly  remarked  that  if 
judgment  had  been  recovered  in  that  suit  against 
any  of  these  defendants,  it  would  not  have  pre- 
cluded recovery  in  a  subsequent  action  against 
those  not  joined.  That  was  not  a  recovery 
against  any  person,  natural  or  artificial.    The 
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writ  was  not  served  against  Elston,  nor  did  he 
appear.  It  is  not  to  the  purpose  to  speak  of  the 
result,  had  property,  held  in  the  name  of  the 
lodge,  been  sold  in  satisfaction  of  the  judgment. 
The  plaintiff  has  received  nothing,  and  Ebton 
was  not  a  party  in  that  proceeding. 

The  Act  of  May  25,  1878  (P.  L.  153),  pro- 
vides that  in  all  civil  proceedings  by  or  against  sur- 
viving partners,  no  interest  or  policy  of  law  shall 
exclude  any  party  to  the  record  from  testifying 
to  matters  having  occurred  between  the  surviving 
party  and  the  adverse  party  on  the  record.  This 
statute  is  remedial,  enacted  to  enable  parties  to 
testify  who  stand  on  an  equality,  though  a  party 
in  interest  be  dead.  Its  spirit  embraces  the  sur- 
vivor of  two  or  more  who  jointly  contract.  If 
two  persons  jointly  execute  a  note,  and  one  die, 
in  an  action  between  the  holder  and  the  survivor, 
this  statute  should  apply  as  if  the  makers  had  been 
partners.  Otherwise,  the  mischief  is  only  par- 
tially remedied.  Those  jointly  concerned  in  a 
transaction  are  partners  in  the  popular  sense  of 
the  word,  and,  considering  the  obvious  intend- 
ment of  the  statute,  it  should  apply  in  case  of  a 
snviviQg  partner,  in  the  popular  as  well  as  the 
technical  sense.  Therefore,  Guie  was  a  compe- 
tent witness  to  prove  what  occurred  between 
himself  and  the  defendants. 

It  was  clearly  competent  for  the  plaintiff  to 
call  Welk  and  Doan.  Any  party,  in  any  civil 
action,  may  compel  any  adverse  party  to  testify 
in  his  behalf,  in  the  same  manner  and  subject  to 
the  same  rules,  as  other  witnesses.  (Act  March 
27, 1865,  P.  L.  38.)  This  statute  is  not  affected 
by  the  Act  of  1869.  Wells  and  Doan  were  not 
called  to  prove  the  liability  of  any  deceased 
member  of  the  lodge,  and  no  objection  was 
made  on  that  ground.  It  is  immaterial  to  the 
plaintiff  in  this  trial  whether  the  deceased  mem- 
bers were  liable.  He  has  a  right  to  prove  every- 
thing, if  he  can,  by  the  adverse  party,  which  will 
establish  his  case.  The  adverse  party  is  called 
against  his  interest,  and  the  statute  places  him  in 
a  different  position  from  a  party  proposing  to 
testify  in  his  own  behalf. 

The  Act  of  March  22,  1861  (P.  L.  186),  pro- 
vides that  in  no  case  on  any  joint  obligation, 
shall  a  plea  be  entertained,  on  the  part  of  any 
heir  or  personal  representative,  that  one  of  the 
joint  debtors  has  deceased  since  the  commence- 
ment of  the  action,  but  the  same  shall  be  pro- 
ceeded in  against  the  estate  of  said  decedent,  as 
though  the  suit  had  been  commenced  against  the 
decedent  alone.  Literally  and  strictly,  upon  the 
death  of  a  party  to  the  record,  jointly  sued  with 
others,  the  further  progress  of  tne  action  against 
his  estate  is  the  same  as  if  he  had  been  sued  sepa- 
rately. A  liberal  construction  of  the  statute  per- 
mits the  plaintiff  to  bring  in  the  executor  or 
administratori  and  proceed  against  him  and  the 


survivor  at  the  same  time  to  judgment.  (Ding- 
man  V.  Amsink,  27  P.  F.  S.  114.)  But  it  does 
not  follow  that  he  is  compelled  to  do  this,  or 
that  the  representatives  of  the  decedent  may 
come  in  and  be  substituted,  and  have  trial  with 
the  survivor,  against  the  plaintiff's  consent; 
much  less  can  the  survivors  claim  delay  till  the 
representatives  be  substituted.  There  was  no 
error  in  directing  the  jurors  to  be  sworn  as  to  the 
survivors. 

Judgment  was  erroneously  entered  by  the 
plaintiff  against  part  of  the  defendants  in  default 
of  appearance,  which  was  afterwards  struck  off 
without  leave  of  Court.  The  defendants  made 
no  motion  to  have  it  reinstated ;  they  appear  to 
have  acquiesced  in  the  striking  off.  Subse- 
quently, upon  motion,  the  Court  granted  judg- 
ment against  same  defendants,  and  these  also 
were  struck  off  by  the  Court,  before  trial.  We  are 
not  convinced  of  any  such  error  in  these  inter- 
locutory judgments,  and  their  vacation,  as  calls 
for  reversal. 

Without  noticing  seriatim  the  two  dozen  as- 
signments of  error,  we  have  endeavored  to  ex* 
press  our  opinion  on  every  material  point  raised 
by  them.  This  writ  is  by  all  the  defendants,  and 
they  contend  that  none  are  liable.  That  the 
money  was  fairly  loaned  by  the  plaintiff  and  used 
by  the  borrowers,  is  not  disputed.  If  any  of  the 
defendants  had  no  part  in  the  borrowing,  either 
by  previous  assent  and  procurement,  or  by  sub- 
sequent ratification,  they  have  a  meritorious  de- 
fence, and  the  grounds  on  which  the  judgment  is 
reversed  will  avail  them.  The  question  is  one  of 
fact,  and  must  be  determined  by  the  jury  from  the 
evidence.  It  is  difficult  to  conceive  of  a  merito- 
rious defence  in  those  who  actually  got  the  money, 
some  of  whom  signed  the  certificate,  and  others 
actively  participated  in  the  giving  of  it.  They 
have  a  legal  right  to  refuse  payment  until  judg- 
ment be  recovered  according  to  law.  But  they 
cannot  complain  if  the  plaintiff  fails  to  inclu<te 
every  one  in  the  action  who  is  liable,  or^fisuk  to 
discover  proof  against  every  one  included.  In 
die  nature  of  the  case,  it  is  difficult  for  the  plain- 
tiff to  determine  in  advance  the  precise  indi- 
viduals who  are  liable,  though  he  be  siffe  of 
some  of  them,  and  the  Court  below  has  not  been, 
and  will  not  likely  be,  slow  to  allow  necessary 
amendments,  authorized  by  the  statutes. 

Judgment  reversed,  and  venire^  facias  de  n^9^ 
awarded. 

Opinion  by  Trunkey,  J, 
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Jan.  '81,  219.  March  31,  1881. 

Milligan's  Appeal. 

Auditor^  s  finding  of  facts —  WhenwiUbe  reversed 
by  Supreme  Court — Agency — WhcU  does  not 
constitute — Commission  to  executors^  when 
properly  disallowed. 

An  auditor's  finding  of  fact,  confirmed  by  the  G>urt  be- 
low, will  be  reversed  by  the  Supreme  Court,  where  there 
\a  no  evidence  to  support  it ;  and  more  especially  where 
me  finding  is  only  an  inference  deduced  from  other  facts 
about  which  there  is  no  dispute. 

A.,  an  old  woman  in  feeble  health,  employed  B.  as 
her  nurse ;  she  was  the  owner  of  $4000  invested  in  U.  S. 
coupon  bonds,  which  she  kept  in  a  tin-box  usually  under 
her  bed.  B.  was  in  the  habit  of  cutting  off  the  coupons 
from  these  bonds,  collecting  the  interest,  paying  bills,  and 
generally  attending  to  A.'s  business  for  ner.  This  con- 
tinued for  several  years  until  A.'s  death.  A.  left  a  will  by 
which  she  appointed  B.  her  executrix.  B.  filed  an  inven- 
tory, charging  herself  with  only  I1700  of  these  bonds ; 
the  evidence  beibre  the  auditor  accounted  satisfactorily 
for  $800  more  of  the  bonds,  but  no  explanation  was  ren- 
dered of  the  remaining  ^1500.  There  was  no  direct  evi- 
dence of  what  had  become  of  this  latter  amount,  but  there 
were  certain  circumstances  in  B.'s  behavior,  which  the 
aadttor  thought  of  a  suspicious  nature,  and  her  conduct  as 
eiecutrix  had  not  been  g^>od.  On  these  facts  he  surcharged 
her  with  $1500,  the  remainder  of  the  bonds,  and  the  Court 
below  confirmed  hb  finding : 

Held  (reversing  the  decree  of  the  Court  below),  that 
this  was  error,  there  being  no  evidence  to  support  the 
finding. 

An  executor,  who  converts  the  funds  of  the  estate  to  his 
own  use,  and  fiiils  to  account  until  compelled  so  to  do,  is 
not  entitled  to  commissions  for  his  services. 

Appeal  of  Sarah  Milligan  from  a  decree  of  the 
Orphans'  Court  of  Northampton  County,  dismiss- 
ing her  exceptions  to  and  confirming  the  report 
of  the  auditor  appointed  to  audit  her  accoimt  as 
executrix  of  Euphemia  Dawes,  deceased. 

From  the  report  of  the  auditor  and  the  evi- 
dence taken  before  him,  the  following  facts  ap- 
peared: Euphemia  Dawes  died  July  2,  1872, 
leaving  a  will  oated  Nov.  17,  1866,  which  was 
duly  admitted  to  probate,  and  letters  testament- 
ary granted  thereon  to  Sarah  Milligan,  appellant, 
the  executrix  named  therein.  The  testatrix  had 
been  in  bad  health  during  the  latter  years  of  her 
life,  and  in  February,  1869,  proceedings  in 
Itmacy  had  been  instituted  against  her  by  her  re- 
latives on  the  ground  that  she  was  unfit  to  man- 
age her  affairs  by  reason  of  feebleness,  loss  of 
memory,  etc.  Fending  these  proceedings,  the 
appellant,  then  the  nurse  of  Mrs.  Dawes,  took 
a  box  containing  the  securities  owned  by  Mrs. 
Dawes  to  the  office  of  the  counsel  for  the  peti- 
tioners in  the  proceedings  in  lunacy,  who  made 
a  list  of  the  securities  contained  therein  and 
found,  inter  alia,  U.  S.  coupon  bonds  of  the  face 
value  of  I4000.  The  proceedings  in  lunacy 
were  subsequently  discontinued  under  an  agree- 


ment that  all  of  Mrs.  Dawes's  securities  should  be 
deposited  with  a  Mr.  Stewart,  she  to  receive  the 
income.  Mr.  Stewart  declined  the  trust,  and 
the  box  containing  the  securities  was  accordingly 
returned  back  to  Mrs.  Dawes's  residence,  where 
it  was  usually  kept  under  her  bed.  The  auditor 
found  as  a  fact  that  in  February,  1869,  Mrs. 
Dawes  had  in  her  possession  {4000  of  U.  S. 
coupon  bonds.  From  this  time  on,  Miss  Milli- 
gan acted  as  nurse,  housekeeper,  and  financial 
agent  of  Mrs.  Dawes,  who  was  physically  and 
mentally  incapable  of  transacting  her  business 
alone ;  she  was  in  the  habit  of  cutting  off  the 
coupons,  collecting  the  interest,  paying  bills,  etc. 
It  was  in  evidence  that  the  testatrix  had  given 
f  300  of  the  coupon  bonds  to  a  church  and  I500 
to  Miss  Milligan  for  her  services  as  nurse,  etc., 
from  1865  to  1869.  The  inventory  filed  by  ap- 
pellant as  executrix  charged  herself  with  only 
1 1 700  of  the  bonds,  and  it  was  contended  before 
the  auditor,  on  behalf  of  the  legatees,  that  she 
should  be  surcharged  with  the  remaining  I1500 
unaccounted  for.  There  was  no  direct  evidence 
as  to  what  had  become  of  this  latter  amount. 
The  executrix  herself  gave  no  testimony  on  the 
subject.  One  Mary  R.  Dodd  testified  that  in 
March,  1872,  she  had  visited  her  and  had  seen 
imder  the  bed  the  tin  box  in  which  the  bonds 
were  kept,  that  the  appellant  had  brought  either 
the  bonds  or  the  box  (witness  could  not  remem- 
ber which)  into  the  kitchen  and  had  told  witness 
that  the  amount  of  them  was  {1700,  but  witness 
did  not  count  them  herself. 

One  John  Wall  testified,  that  in  October,  1872, 
after  Mrs.  Dawes's  death,  and  the  filing  of  the 
inventory  of  her  estate,  he  had  seen  the  appellant 
and  talked  ¥rith  her  about  the  estate.  That  he 
had  said,  ''  I  understand,  three  years  ago,  there 
were  I4000  of  Government  bonds.  I  see  by  the 
inventory  there  are  only  ;Ji7oo  of  them."  That 
appellant  thereupon  told  him  that  *f 300  were 
paid  to  the  church,  I500  were  given  by  testatrix 
to  appellant,  and  that  I500  were  appellant's  own 
and  that  she  had  spent  them.  That  he  (Wall) 
had  then  said,  **  there  is  f  1000  missing  yet,"  to 
which  appellant  replied,  "I  guess  it  wiU  be  fixed 
up  satisfactorily." 

The  evidence  disclosed  the  fact  that  the  appel- 
lant had,  as  executrix,  transferred  certain  stocks 
of  testatrix  to  herself,  and  that  she  had  at  her  sale 
as  executrix  of  certain  real  estate  belonging  to 
decedent  procured  bids  to  be  made  by  another 
on  her  behalf.  There  had  also  been  some  diffi- 
culty in  procuring  an  account  from  her,  and  none 
such  had  been  filed  until  she  was  compelled  so 
to  do  by  adverse  process.  The  auditor,  com- 
menting upon  the  evidence  above  given,  re- 
ported, inter  alia,  as  follows : — 

"  Upon  the  whole  testimony  in  the  case,  the 
conduct  of  the  accountant  and  the  circumstantial 
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proof  adduced  before  the  auditor,  it  is  a  moral 
certainty  that  the  accountant  either  has  these 
bonds  or  their  proceeds,  and  under  all  the  facts 
in  this  case  your  auditor  is  clearly  of  that  opinion, 
and  accordingly  so  finds." 

Accordingly  he  surcharged  the  executrix  with 
the  1 1 500  of  U.  S.  coupon  bonds  with  interest 
from  testatrix's  death  and  refused  her  all  com- 
missions. To  this  report  exceptions  were  filed  by 
Sarah  Milligan,  which  the  Court  (Meyers,  P.  J.) 
overruled  saying,  inter  alia^  as  follows : — 

<*The  most  important  question  of  appeal 
raised  by  the  record  is  the  surcharge  of  the  ac- 
countant by  the  auditor  of  $1500  United  States 
bonds,  interest,  etc.  The  evidence  on  this  branch 
of  the  case  is  wholly  circumstantial,  and,  while 
we  are  of  the  opinion  that  the  finding  of  the 
auditor  is  fairly  sustained  by  the  evidence,  we 
are  free  to  say  diat  the  circumstances  are  not  very 
strong,  and  are  of  such  a  character  as  might  fail  to 
produce  conviction  in  other  minds.'' 

Thereupon,  Sarah  Milligan  took  this  appeal, 
assigning  for  error  (ist,  2d,  and  3d  assignments) 
the  decree  of  the  Court  surcharging  her  with  the 
sum  of  $1500,  and  (5  th  assignment)  in  refusing 
her  commissions. 

B.  F,  Fackenthally  for  appellant. 

There  was  no  evidence  on  which  to  base  the 
conclusion  that  the  accountant  took  these  bonds ; 
they  were  quite  as  much  under  the  control  of 
testatrix  as  of  the  accountant ;  the  latter  had  not 
at  all  the  exclusive  possession  of  them.  She  did 
not  at  all  act  as  the  agent  of  testatrix,  but  merely 
as  an  aid  to  her  in  performing  certain  work,  of 
which  she  did  the  greater  part.  Though  it  is  a 
general  rule  that  this  Court  will  not  disturb  an 
auditor's  finding  of  &ct,  yet  it  will  not  permit 
injustice  to  be  done,  and,  where  the  auditor's 
findings  are  unsupported  by  evidence,  the  Court 
will  disregard  them. 

Speakman's  Appeal,  21  Sm.  25. 

Moyer*s  Appeal,  27  Sm.  482. 

Hindman's  Appeal,  5  Weekly  Notes,  350. 

The  Court  below  expressed  itself  as  so  dissatis- 
fied with  the  auditor's  finding  that  its  opinion 
amounted  to  an  invitation  to  come  to  this  Court. 
The  finding  being  wrong  on  this  point,  the  ac- 
countant should  be  allowed  her  commissions. 

W,  S.  Kirkpatrick^  for  appellees. 

The  auditor's  finding  must  be  looked  at  as  a 
whole,  and  not  be  examined  piecemeal.     From 
the  whole  conduct  of  the  appellant  and  the  evi- 
dence, the  conclusion  is  irresistible  that  she  took 
the  bonds.    The  facts  were  complicated  and  in- 
volved ;  it  is  not  a  case  for  deduction  from  a  few 
isolated  facts ;  and  in  such  a  case  the  auditor's 
finding  will  not  be  disturbed. 
Mengas's  Appeal,  7  Harris,  222. 
Speakman's  Appeal,  tupra, 
Whiteside's  Appeal  11  Harris,  116/ 
Yuh^s  Appeal,  5  Sm.  122. 


Her  whole  conduct  shows  that  she  should  not 
be  allowed  any  commissions. 

May  2,  i88t.  The  Court.  We  are  called 
upon  in  this  case,  to  review  the  rulings  of  the 
auditor  and  Court  below  upon  questions  of  £ict. 
The  principal  matter  of  contention  was  the  sur- 
charge of  the  accountant  with  I1500  of  United 
States  bonds  and  with  the  coupons  and  interest 
thereon.  These  bonds  were  shown  to  have  be- 
longed to  and  to  have  been  in  the  possession  of 
the  testatrix  prior  to  her  death.  The  auditor, 
upon  what  he  regarded  sufficient  evidence,  sur- 
charged the  accountant  with  said  bonds,  as  will 
appear  by  the  following  extract  from  his  report ; 
"Upon  the  whole  testimony  in  the  case,  the 
conduct  of  the  accountant,  and  the  circumstan- 
tial proof  adduced  before'  the  auditor,  it  is  a 
moral  certainty  that  the  accountant  either  has 
these  bonds  or  their  proceeds,  and  under  all  the 
facts  in  this  case,  your  auditor  is  clearly  of  that 
opinion,  and  accordingly  so  finds."  The  learned 
Judge  of  the  Orphans' Court  sustained  this  ruling, 
yet  it  is  evident  he  felt  the  strain  of  this  brandi 
of  the  case  when  he  said :  '*  While  we  are  of 
opinion  that  the  finding  of  the  auditor  is  fairly 
sustained  by  the  evidence,  we  are  free  to  say  that 
the  circumstances  are  not  very  strong,  and  are 
of  such  a  character  as  might  fail  to  produce  con- 
viction in  other  minds." 

There  was  no  direct  evidence  before  the  audi- 
tor that  the  accountant  had  either  the  bonds  or 
the  proceeds.  The  conclusion  to  which  the 
auditor  arrived,  was  based  wholly  upon  circum- 
stantial evidence.  It  is  not  a  question  whether 
he  has  found  the  facts  correctly,  but  whether  his 
inferences  from  facts,  which  in  the  main,  are 
not  disputed,  were  accurately  drawn. 

Much  that  was  said  about  the  accountant  bemg 
the  agent  of  the  testatrix,  may  be  dismissed,  with 
the  single  remark  that  she  was  not  liable  to  ac- 
count qua  agent.  She  had  no  s^ch  possession  of 
the  bonds  as  agent,  as  would  render  her  liable 
for  their  non-production.  As  a  matter  of  feet, 
and  as  a  matter  of  law,  the  bonds  were  in  the 
possession  of  the  testatrix  down  to  the  time  of 
her  death.  Nor  was  the  accountant  her  agent  in 
the  sense  of  involving  liability.  She  was  the 
servant  and  nurse  of  the  testatrix,  and  did  what 
she  was  directed  to  do.  Sometimes  it  was  to 
collect  a  coupon,  at  others  to  nurse  her  mistress, 
and  attend  to  household  duties. 

The  only  ground  upon  which  this  surcharge 
can  be  sustained,  is  that  the  accountant  em- 
bezzled or  stole  the  bonds.  This  is  a  serious 
charge.  It  ought  not  to  be  made  lightly,  nor 
without  clear  evidence  to  sustain  it.  When  a 
person  is  charged  with  crime,  it  matters  little 
what  the  form  of  the  charge  may  be,  or  on  which 
side  of  the  Court.    It  is  true  the  result  is  differ- 
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ent,  but  the  difference  is  only  in  degree.  It  may 
be  more  agreeable  to  be  branded  as  a  thief  in  the 
Orphans'  Court  or  Common  Pleas,  than  in  the 
Quarter  Sessions.  Wherever  the  charge  is  made, 
its  gravity  requires  a  careful  consideration  of  the 
evidence  upon  which  it  is  founded. 

We  have  examined  the  auditor's  report,  and  all 
the  testimony  in  the  case  with  care,  and  are  of 
opinion  that  the  facts  and  circumstances  from 
which  the  auditor  draws  his  opinion  are  too  weak 
and  inconclusive  to  justify  his  inferences.  Be- 
yond the  admitted  fact  of  the  opportunity  to 
purloin  the  bonds,  there  is  not  a  scintilla  of  proof 
that  the  accountant  took  them.  And  the  pre- 
sumption, if  there  be  one,  arising  from  the  mere 
opportunity,  is  weakened,  if  not  destroyed,  by 
the  fid  that  others  had  opportunities  of  stealing 
the  bonds,  and  the  testatrix  of  giving  them  away 
or  otherwise  disposing  of  them. 

It  appears  reasonably  certain,  that  in  Feb- 
ruary, 1869,  the  testatrix  had  $4000  in  United 
States  bonds,  which  were  kept  in  a  tin  box.  At 
that  time  they  were  exhibited  by  the  accountant 
to  counsel,  under  circumstances  not  material  to 
Darrate.  We  have  no  trace  of  them  subsequently 
until  some  time  in  1872,  when  Mary  R.  Dodd 
testifies  that  the  accountant  showed  them  to  her 
at  the  house  of  the  testatrix,  and  informed  her 
that  there  were  $1700  of  them.  The  witness 
saw  the  bonds,  but  did  not  examine  them,  and 
had  no  knowledge  of  the  amount  beyond  what 
the  accountant  told  her.  The  testatrix  died 
during  that  year,  and  after  her  death  the  account- 
ant, who  was  her  executrix,  produced  J1700  of 
the  bonds  as  all  that  there  were  remaining. 
When  asked  what  had  become  of  the  residue,  she 
accounted  for  I300,  as  having  been  used  to  pay 
a  subscription  to  a  church.  This  was  shown  to 
have  been  correct,  and  was  allowed.  She  fur- 
rier claimed  the  testatrix  had  given  her  a  f  500 
bond  for  her  services  as  nurse,  which  the  evi- 
dence shows  were  faithful,  laborious,  and  of 
kmg  continuance.  This  was  allowed.  The 
wboeabouts  of  the  balance  of  the  bonds  she  did 
not  attempt  to  explain.  There  was  still  a  defi- 
dencyof  j  1500,  and  with  this  the  auditor  sur- 
charged her. 

Conceding  these  to  be  circumstances  of  suspi- 
cion surrounding  the  case,  there  is  not  enough 
to  sustain  the  verdict  of  a  jury  against  the  ac- 
countant on  either  the  civil  or  criminal  side  of 
the  Court.  It  would  be  dangerous  to  infer  guilt 
from  the  mere  opportunity  to  commit  a  crime. 

The  first,  second,  and  third  assignments  of 
error  are  sustained.  We  are  unable  to  see  any 
serious  error  in  the  remaining  assignments.  The 
principal  one  is  to  the  refusal  of  the  Court  to 
allow  the  accountant  commissions.  After  re- 
flectioui  we  have  concluded  not  to  disturb  this 
ruling.    While  we  have  relieved  the  accountant 


from  the  surcharge  of  the  bonds,  there  is  yet 
much  in  her  conduct  in  the  management  of  this 
estate,  that  does  not  meet  our  approval.  The 
ruling  of  the  Court  below  upon  this  point,  was 
not  based  exclusively  upon  the  bonds.  There 
were  other  matters,  such  as  the  conversion  of 
the  bank  stocks  to  her  own  use ;  the  attempt  to 
buy  a  portion  of  the  real  estate  at  her  own  sale, 
and  the  admitted  use  of  the  trust  funds.  These 
matters,  coupled  with  her  general  conduct  in  her 
dealings  with  the  estate,  are  sufficient  to  prevent 
our  disturbing  the  ruling  of  the  Court  below  upon 
the  question  of  commissions. 

The  decree  is  reversed  at  the  cost  of  the  apel- 
lees,  and  it  is  ordered  that  distribution  be  made 
in  accordance  with  the  foregoing  views. 

Opinion  by  Paxson,  J.  Green,  J.,  did  not 
sit,  having  been  of  counsel. 


Jan.  *8i,  105. 


Jones  V.  Ellison. 


March  9,  1881. 


Former  recovery — Effect  of  another  judgment  for 
same  cause  of  action  pending  suit. 

In  an  action  of  assumpsit  for  goods  sold  and  delivered, 
defendant  gave  in  evidence  the  record  of  a  judgment  in 
another  county,  for  the  same  cause  of  action,  which  had 
been  entered  during  the  pendency  of  the  present  suit,  and 
relied  on  it  as  a  bar.  This  judgment  had  been  entered 
on  a  judgment  note  given  by  defendant  and  another  to, 
plaintiffs  in  settlement  of  the  claim  in  suit,  upon  certain 
conditions  which  had  not  been  complied  with  by  defend- 
ant.    No  recovery  was  had  upon  it : 

NeU  (reversing  the  judgment  of  the  Court  below),  that 
the  judgment  merged  the  cause  of  action,  and  was  an  ef- 
fectual bar  to  the  suit 
♦ 

The  fact  that  the  judgment  was  obtained  after  the  com- 
mencement of  the  suit  in  which  it  was  pleaded,  did  not 
prevent  its  being  a  bar.  It  b  the  first  judgment  for  the 
same  cause  of  action  that  constitutes  an  effective  defence, 
without  regard  to  the  order  of  time  in  which  the  suits 
were  commenced. 

Evidence  of  former  recovery,  though  not  admissible 
under  the  plea  of  «  accord  and  satis&ction,''  is  admissible 
under  the  general  issue  in  assumpsit. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

Assumpsit,  by  John  B.  Ellison  &  Sons  against 
David  Jones,  for  goods  sold  and  delivered.  The 
facts  of  the  case  were  as  follows : — 

In  April,  1874,  the  defendant,  Jones,  entered 
into  an  agreement  with  one  Harris,  by  which  he 
gave  the  latter  authority  to  carry  on  business 
in  his  name,  make  contracts,  sign  checks,  etc. 
Pursuant  to  this  authority,  Harris  bought  goods 
oncreditfromtheplaintiffstotheamountof|i3oo, 
for  which  amount  the  plaintifia  brought  this  suit. 
After  the  suit  was  begun,  an  arrangement  was 
made  between  the  plaintiffs  and  Harris,  by  which 
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the  matter  was  thus  settled :  Jones  gave  to  the 
plaintiffs  his  judgment  note  for  the  amount  due, 
signed  also  by  Harris,  who  agreed  to  pay  fifteen 
dollars  per  month  on  the  note  until  it  was  all 
paid,  and  also  to  deliver  a  policy  of  life  insur- 
ance as  collateral  for  the  note  ^  this  policy  was 
never  delivered.  The  note  was  not  to  be  en- 
tered as  long  as  the  fifteen  dollars  per  month 
was  paid.  Only  four  payments  were  made,  and 
on  February  4,  1878,  the  plaintiffs  entered  judg- 
ment upon  the  note  in  Columbia  County  against 
the  defendant.  Two  testatum  fi.  fas.  were  issued 
on  this  judgment  to  Wyoming  County,  both  of 
which  were  returned  nulla  bona.  No  recovery 
being  had  upon  this  judgment  in  Columbia 
County,  the  plaintiffs  resumed  proceedings  in 
Luzerne  County,  and  on  January  15,  1878,  the 
case  was  referred  to  a  referee  under  the  Act  of 
March  23,  1870,  and  its  supplements.  The  de- 
fendant pleaded  the  general  issue  to  the  plain- 
tiff's narr.,  and  also  entered  the  additional  plea 
of  "  accord  and  satisfaction"  before  the  referee, 
giving  in  evidence  a  certified  copy  of  the  record 
of  the  judgment  in  Columbia  County,  which,  he 
claimed,  was  a  bar  to  the  present  suit. 

The  referee  reported  in  favor  of  the  defendant. 
The  plaintiffs  filed  exceptions  to  the  report  of 
the  referee,  which  the  Coiut  (Rice,  P.  J.)  sus- 
tained, entering  judgment  for  the  plaintiffs; 
whereupon  the  defendant  took  this  writ,  assign- 
ing for  error,  inter  alia,  as  follows :  "  The  Court 
erred  in  entering  judgment  in  favor  of  the  plain- 
tiffe  below,  when  the  evidence  clearly  established 
the  fact  that  they  had  already  recovered  a  judg- 
ment for  the  same  matter  sued  for  in  this  case." 

H.  M,  Hannah,  for  plaintiff  in  error. 

Nemo  debet  bis  vexaripro  eadem  causa. 
Ferrer's  Case,  6  Coke,  7. 
Hitchin  v,  Campbell,  12  Wm.  BL  827. 
Sparry's  Case,  5  Coke,  61. 
Garvin  v.  Dawson,  13  S.  &  R.  246. 

In  Finley  r.  Hanb^t  (6  Casey,  190),  it  was 
held  that  a  former  recovery  could  be  given  in 
evidence  under  the  general  issue,  and  in  West- 
cott  V.  Edmunds  (18  Smith,  34),  it  was  ruled 
that  a  final  decree  is  a  bar,  whether  pleaded  or 
offered  in  evidence. 

Cist  V.  Zeigler,  16  S.  &  R.  283. 
It  is  not  material  that  the  judgment  or  decree 
was  entered  after  the  suit  was  commenced  in 
which  it  is  pleaded  as  a  bar. 

Finley  v,  Hanbest,  Wescott  v,  Edmunds,  st^a. 
And  if  the  same  right  be  determined,  it  is  not 
material  that  the  form  ^  action  or  the  object  to 
be  attained  by  it  are  different. 

BetU  v»  Starr,  5  Conn.  Rep.  550. 
Whether  the  taking  of  a  new  note  is  an  extin- 
guishment of  the  former  cause  of  acti(m,  is,  in 
all  cases,  a  question  of  intention. 

Hacker  v,  Peridns,  5  Wharton,  9C. 

Briggs  V.  Forrester,  2  Weekly  Nont,  483. 


Whether  the  giving  of  a  new  security  is  to  be 
a  satisfaction  of  the  old  debt,  by  substitution, 
depends  on  the  intention  of  the  parties.  And 
this  is  a  question  of  fact  for  the  jury. 

Reed  v.  Defebaugh,  12  Harris,  495. 

Slayioaker  v.  Gundacker,  10  S.  &  R.  75. 

Hart  V,  Boiler,  15  S.  &  R.  162. 

Stone  V.  Miller,  4  Harris,  450. 

Brown  et  al,  v.  Scott,  l  Smith,  357. 
y.  3f,  C.  J^anck,  for  defendants  in  error. 
The  accord  must  be  perfect,  complete,  and 
executed.  Satisfaction  must  be  made  of  the 
whole  of  the  original  demand ;  and  a  party  wiH 
not  be  discharged  upon  the  performance  of  satis- 
Action  of  part  of  such  demand,  the  residue  re- 
maining unperformed.  The  peribrmance  of  one 
of  two  things  stipulated  by  an  accord  is  nuga- 
tory. 

3  Shars.  Bl.  Com.  15,  note. 
The  record  shows  that  nothing  can  be  realized 
from  the  judgment  in  Columbia  County  which 
can  be  treated  as  cumulative  security,  or  collat- 
eral to  the  original  cause  of  action. 

The  giving  of  the  judgment  in  Columbia 
County  without  complying  with  the  agreement 
of  settlement,  was  not  an  extinguishment  of  the 
original  cause  of  action. 

Spuneberger  v,  Dentler,  4  Watts,  126, 

Reed  v.  Martin,  5  Casey,  179. 

Heam  v.  Kiehl,  2  Wright,  147. 

Blackburn  v,  Ormsby,  5  Wright,  97. 

May  2,  1881.  The  Court.  This  was  an 
action  of  assumpsit  by  the  defendants  in  error 
for  goods  sold  and  delivered.  The  case  was  re- 
ferred to  a  referee  under  the  Act  of  23d  March, 
1870,  and  its  supplements.  He  found  in  fiavor 
of  the  plaintiff  in  error,  on  the  ground  of  former 
recovery.  On  exceptions  filed,  the  Court  re- 
versed the  findings  of  law,  and  entered  judgment 
in  favor  of  the  defendants  in  error. 

That  a  former  judgment  was  recovered  for  the 
same  cause  of  action  between  these  parties  can- 
not be  questioned.  It  is  claimed  by  the  defend- 
ants in  error  that  they  recovered  it  under  such 
circumstances  as  to  prevent  its  being  a  bar  to 
this  action.  The  referee  found,  inter  alia,  tiiat 
after  this  suit  was  brought,  the  plaintiff  in  error 
gave  to  them  his  judgment  note  for  the  amount 
due  them,  signed  also  by  one  Harris,  who  had 
acted  as  his  agent  in  the  ptirchase  of  the  goods. 
The  defendants  in  error  entered  judgment  there- 
on in  the  county  of  Columbia,  and  have  issued 
execution,  but  the  judgment  remains  unpaid. 

The  fiaict  that  the  judgment  pleaded  was  ob- 
tained after  the  commencement  of  this  suit,  does 
not  prevent  its  being  used  as  a  bar  here.  (Daffy 
&  Mehaffy  v.  Lytle,  5  Watts^  120 ;  Finley  v. 
Hanbest,  6  Casey,  190.)  It  is  the  first  judgment 
for  the  same  cause  of  action  that  constitutes  an 
effective  defence,  without  regard  to  the  order  of 
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time  in  which  the  suits  may  have  been  com- 
menced. (Casebeer  v.  Mowry,  5  P.  F.  Smith, 
419.  So  the  fact  that  the  former  judgment  was  ob- 
tained during  the  pendency  of  this  action  does  not 
impair  the  conclusive  effect.  It  is  urged  that  the 
evidence  of  former  recovery  was  not  admissible 
under  the  plea  of  accoid  and  satisfaction. 
Granted,  if  that  was  the  only  plea,  but  it  was 
not  long  before  the  referee  was  appointed  that 
the  general  issue  had  been  pleaded.  The  action 
being  assumpsit,  the  evidence  of  former  recovery 
under  the  plea  filed  was  admissible.  (Carvill  v. 
GarrigueSy  5  Barr,  152 ;  Finley  v,  Hanbest, 
supra,)  The  plea  of  accord  and  satisfaction  was 
afterwards  filed  before  the  referee,  and  then  as 
an  '<  additional  plea."  There  was  no  abandon- 
ment of  the  former  plea,  and  the  evidence  of 
former  recovery  was  given  without  objection. 
Having  been  so  taken  and  considered  by  the 
referee,  whatever  the  pleadings  may  have  been, 
it  was  too  late  to  object  to  the  evidence  there- 
after.  In  the  plea  filed  before  the  referee  it  was 
ako  averred  that  the  claim  of  the  defendants  in 
error  was  merged  in  the  judgment  they  had  re- 
covered against  the  plaintiff  in  error,  thus  sub- 
stantially, although  informally,  pleading  the  for- 
mer recovery.  Although  the  name  of  Harris 
was  added  to  the  former  judgment  note,  yet  the 
real  parties  substantially  were  the  same  in  both 
cases.  (Peterson  v.  Lothrop,  10  Casey,  223.) 
And  the  former  judgment  was  as  effective  evi- 
dence of  a  former  recovery  as  if  it  was  against 
the  plaintiff  in  error  alone. 

It  is  further  objected  that  the  judgment  note 
was  taken,  subject  to  some  collateral  agreement 
of  the  makers,  which  they  failed  to  fulfil.  That 
they  agreed  to  pay  not  less  than  I15  per  month 
on  the  note,  and  also  to  assign  a  life  insurance 
policy  for  I1500  as  collateral  security  for  the 
monthly  payments.  The  policy  was  never  as- 
signed. Only  a  few  of  the  monthly  payments 
were  made.  If  the  defendants  in  error  had  re- 
turned the  judgment  note,  or  had  not  recovered 
judgment  thereon,  there  would  be  much  force  in 
this  last  objection.  Instead  of  so  doing,  after 
the  maker  of  the  note  stopped  making  payments 
therieon,  they  caused  a  judgment  to  be  entered 
OD  the  note,  and  it  thus  remains  in  full  force. 
It  is  then  a  former  judgment  for  the  same  cause 
of  action,  and  conclusive  effect  must  be  given  to 
it  The  learned  Judge,  therefore,  erred  in  en- 
tering judgment  for  the  defendants  in  error. 

Judgment  reversed. 

Opinion  byllERCUR,  J. 


€i>mvMn  ipieas— lato. 


C.  P.  No.  I.  February  19,  i88r. 

Swezey  and  Dart  v.  Brown. 

Practice— Act  of  March  17,  iSSp—Attachment 
— Affidavit  in^  when  amendable — Evidence — 
Act  of  April  ij,  1869. 

Rule  to  show  cause  why  attachment  should  not 
be  dissolved. 

Attachment,  under  the  Act  of  April  15, 1869, 
issued  by  Swezey  and  Dart  against  James  Brown 
surviving  partner  of  the  firm  of  James  Brown  and 
Robert  A.  Brown,  formerly  trading  as  John 
Brown's  Sons.  The  affidavit  in  pursuance  of 
which  the  attachment  issued  was  made  by  Swezey, 

one  of  the  plaintiffs,  and  charged  that** 

Brown  had  at  the  time  when  he  contracted  the 
debt  for  which  this  suit  was  brought  made  certain 
false  representations.  After  this  affidavit  was 
filed  and  the  attachment  was  issued  the  name 
"  Robert  A."  was  inserted  in  the  blank  before 
the  word  Brown.  This  was  done  without  leave 
of  the  Court,  whereupon  this  rule  was  obtained. 
y.  Edward  Ackley,  for  certain  judgment  cre- 
ditors of  defendant,  and  George  Northrop  (with 
him  William  Brcuken)^  for  defendant,  for  the 
rule. 

The  affidavit,  as  it  neglected  to  set  forth  the 
Christian  name  of  the  party  making  the  false  re- 
presentations, was  void  for  uncertainty.  The 
subsequent  amendment,  being  without  leave  of 
the  Court,  was  ineffectual. 

The  affidavit  was  insufficient  in  charging  fraud 
on  the  part  of  the  deceased  partner  only.  Plain- 
tiff was  not  competent  to  make  affidavit  against 
the  surviving  partner. 

Karns  v.  Tanner,  16  Smith,  297. 

Standbridge  v,  Catanach,  2  Norris,  368. 
Geo,  M,  Dallas,  contra. 
The  tendency  is  now  to  construe  acts  relative 
to  attachment  with  liberality. 

Drake  on  Attachment,  Sec.  27. 

Sharpless  v,  Ziegler,  8  Weekly  Notes,  190. 

State  Bank  v,  Shaw,  7  Ibid.  146. 

Rheinstrom  v.  Green,  7  L^.  Gaz.  254. 

Ferris  v,  Carleton,  8  Phila.  549. 

Bozledorfer  v.  Hart,  7  Weekly  Notes,  487. 

Barney  v.  Patterson,  6  Hart  &  Johnson,  182. 
Amendments  to  the  affidavit  are  allowable. 

Rheinstrom  v.  Green,  7  Leg.  Gkiz.  254. 

Ferris  v.  Carleton,  8  Phila.  549. 

Drake  on  Attachments,  Sec.  418. 
The  blank  space  occurred  in  an  immaterial 
part  of  the  affidavit,  and  did  not  affect  it,  as  that 
which  is  omitted  is  surplusage.    Surplusage  does 
not  vitiate. 

Drake  on  Attachments,  Sec  105. 

Sharpless  v,  Ziegler,  8  Weekly  Notes,  190. 

Ferris  v.  Tarleton,  8  Phila.  549. 
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Rheinstrom  v.  Green,  7  Leg.  Gax.  254. 

Emmitt  v.  Yeigh,  12  Ohio  St.  335. 
The  question  of  Swezey's  competency  does  not 
affect  the  present  motion.    The  question  of  the 
truth  or  falsity  of  the  allegations  contained  in  the 
affidavit  is  not  before  the  Court. 

Allen  V,  Meyer,  73  N.  Y.  i. 
Swezey  was  competent  to  make  the  affidavit. 
The  Act  of  March  17, 1869,  made  him  so.  The 
Act  of  April  15,  1869,  made  no  one  incompe- 
tent who  was  competent  before  its  passage.  It  is 
exclusively  an  enabling  statute. 

Sheetz  v,  Hanbest's  Executors,  31  Sm.  102. 


February  26, 1881. 
charged. 


The  CoxniT.    Rule  dis- 


C.  P.  Not  2.  June  7, 1881. 

Baxter  v.  Seeley. 

Practice — Non-pros,  entered  through  negligence 

of  attorney  will  not  be  taken  off  after  the  lapse 

of  over  three  years. 

Rule  to  take  off  judgment  of  non  pros. 

This  suit  was  begun  in  1878 ;  and  judgment 
of  non  pros,  for  want  of  a  declaration  was  en- 
tered in  March  of  that  year. 

In  his  affidavit,  the  plaintiff  alleged  that  the 
omission  was  due  solely  to  the  negligence  of  his 
attorney,  and  that  he  had  a  valid  and  undisputed 
claim  against  the  defendant. 

Carr^  for  the  rule. 

The  Court.    Rule  discharged. 


ij^rpjans*  Court. 


May  21, 1881. 
Power's  Estate. 

Executors  and  administrators — Executor  de  son 

tort^^Cannot  be  cited  by  Orphans^  Court  to 

file  an  account 

Sur  citation  to  file  account. 

The  petition  set  forth,  inter  alia,  that  the  de- 
cedent by  his  will  bequeathed  to  petitioner  a 
legacy  of  I500.00  which  has  not  been  paid. 


That  his  widow,  Mary  Power,  although  not  the 
executrix  of  the  will,  interfered  with  the  estate, 
converted  a  portion  of  the  assets  to  her  own 
use,  and  otherwise  assumed  to  act  as  executrix. 
That  she  never  accounted  to  the  executors  for 
the  assets  which  she  thus  appropriated,  or  their 
proceeds.  That  she  died  about  October,  1876,  m- 
testate,  and  that  administration  had  been  granted 
upon  her  estate,  but  that  her  administrator  had 
filed  no  account  of  the  moneys  and  goods  be- 
longing to  the  estate  of  testator,  which  she  had 
taken  possession  of,  and  appropriated  as  stated. 
Petitioner,  therefore,  prayed  a  citation  to  said 
administrator,  to  file  an  account  of  the  assets  of 
the  estate  of  testator,  converted  by  his  widow  to 
her  own  use.  To  this  the  administrator  answered 
that  he  had  no  knowledge  of  the  truth  or  falsity 
of  the  statements  made  in  the  petition  for  an 
account  of  Mary  Power  deceased,  alleged  ex- 
ecutrix de  son  tort  of  her  late  husband.  That 
he  had  filed  his  account  as  administrator  of  her 
estate,  but  that  he  had  no  data  whatever,  nor 
means  of  obtaining  any  information  whereby  he 
could  file  the  account  requested  in  the  petition. 
The  petitioner  and  all  parties  interested,  including 
the  administrator  of  the  widow  of  testator,  united 
in  a  motion  to  the  Court  for  the  appointment  of 
an  auditor  to  state  the  account  of  the  adminis- 
trator of  the  assets  of  testator's  estate  collected 
by  his  widow  and  appropriated  by  her  to  her 
own  use. 

F.  W,  Patten  and  JI.  F.  Hepburn,  for  peti- 
tioner. 

y.  Z.  Clifford  and  W,  J£.  Browne,  for  respon- 
dent. 

May  28,  1881.  The  Court.  We  are  seWom 
called  upon  to  cite  an  executor  or  administrator 
de  son  tort  to  file  an  account,  and  all  such  ap- 
phcations  have  been  refused.  But  in  the  pre- 
sent instance  from  the  multiplicity  of  business,  the 
real  purport  of  the  petition  was  overlooked.  It  is 
well  to  be  reminded  that  the  Orphans'  Court  has 
no  jurisdiction  in  such  cases.  He  who  interferes 
with  an  estate  of  a  decedent  without  authority  is 
responsible  to  the  rightful  executor  or  adminis- 
trator, and  may  also  render  himself  liable  to 
creditors  and  legatees,  (i  Williams  on  Execu- 
tors Chap.  V.  page  [257].)  But  he  cannot  be 
cited  to  account  before  the  Register,  or  Probate 
Court.  (Peebles'  Appeal  15  Serg't  and  Rawle, 
41;  Stockton  V,  Wilson,  3  Penna.  Rep.  129; 
Williams  on  Executors,  note  to  [265].) 

This  petition  is  accordingly  dismissed. 

Opinion  by  Hanna,  P.  J. 
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VouX.]    THURSDAY,  JULY  14,  iS8t.      [No.  13. 


g)ti^rente  €otirt. 


Jan.  '81, 125. 


Lex's  Appeal. 


February  24,'i88i. 


Orphans'  Court — Effect  of  a  decree  of  distribu- 
tion—  Attachment-execution  from  Common 
Pleas  does  not  divest  the  jurisdiction  of  the 
Orphans^  Court  to  make  distribution — Remedy 
of  claimant  when  decree  made  in  his  absence. 

A  legacy  to  testator's  son  was  awarded  at  the  audit  of 
the  executor's  account  to  an  assignee  of  the  legatee,  and  a 
peremptory  order  subsequently  made  on  the  executor  to 
pay  the  amount  The  executor,  by  his  answer,  set  up  that 
an  attachment-execution  on  a  judgment  against  the  legatee 
had  been  issued  out  of  the  Common  Pleas  against  him  as 
gsunishee,  and  that  he  had  been  warned  not  to  pay  the 
sun  to  the  assignee  of  the  legatee : 

Held  (affirming  the  judgment  of  the  Court  below),  that 
these  fiacts  did  not  constitute  a  sufficient  excuse  for  non- 
compliance with  the  order,  and  that  the  decree  of  the  Or- 
phans' Court  was  conclusive. 

In  such  case  the  Orphans'  Court  has  jurisdiction  over 
the  executor  and  the  fund,  and  its  decree  is  conclusive, 
unless  appealed  from  within  the  time  specified  by  the  Act. 
Any  right  to  the  fund  asserted  or  decided  in  the  Common 
Pleas  must  still  be  presented  and  passed  upon  by  the  Or- 
phans' Court.  If  a  claimant  have  no  notice  of  the  audit, 
his  remedy  b  by  application  to  open  the  decree. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

Edward  H.  Bonsall,  by  his  will,  appointed  Wil- 
liam Henry  Lex  as  his  executor,  and  bequeathed 
to  his  son,  Jeremiah  Bonsall,  a  legacy  of  Jiooo. 
At  the  audit  of  the  executor's  account,  John 
Fallon,  Esq.,  presented  a  claim  to  this  legacy, 
founded  upon  an  assignment  from  Jeremiah 
Bonsall  to  him  for  full  value  paid  by  him  to  said 
Jeremiah  Bonsall.  The  claim  was  admitted,  and 
the  sum  of  jiooo,  with  interest  from  July  i, 
1880,  awarded  to  him.  This  adjudication  was 
confirmed  on  October  23, 1880.  On  November 
27,  1880,  on  petition  of  Fallon,  a  peremptory 
order  was  granted  upon  the  executor  to  pay  to 
him  this  sum  by  December  ii,  1880.  On  De- 
cember 10,  1880,  the  executor  filed  an  answer, 
averring  his  willingness  to  pay  the  sum  in  ques- 
tion, but  setting  up  that  an  attachment  sur  judg- 
ment, obtained  by  one  Dixey  against  Jeremiah 
Bonsall,  had  been  issued  out  of  the  Court  of  Com- 
mon Pleas  No.  3,  for  the  county  of  Philadelphia, 
in  which  the  respondent,  as  executor,  had  been 


summoned  as  garnishee,  which  suit  was  still  pend- 
ing and  undetermined ;  that  the  plaintiff  in  said 
attachment-execution  denied  the  jurisdiction  of  the 
Orphans'  Court  to  decide  the  matter,  and  though 
notified,  did  not  appear  in  person  or  by  counsel 
at  the  audit ;  that  the  executor  had  been  notified 
that  if  he  paid  the  legacy  he  did  so  at  his  peril ; 
that  he  accordingly  had  demanded  of  Fallon  a 
bond  of  indemnity  or  other  security  to  protect 
him  against  any  verdict,  judgment,  or  costs 
that  might  be  recovered  against  him  in  said  suit 
before  paying  to  Fallon  the  amount  awarded  to 
him,  but  that  Fallon  had  declined  to  furnish  the 
same.  He  therefore  asked  the  protection  of  the 
Court  in  the  premises,  and  prayed  that  the  order 
of  November  27th  be  stayed  until  the  determi- 
nation of  the  attachment  suit,  or  until  Fallon 
should  tender  him  sufficient  security  or  indem- 
nity against  a  recovery  by  claimant  in  said  suit. 

On  December  20,  1880,  the  Court  dismissed 
the  petition  or  answer,  and  made  absolute  their 
order  of  November  27,  1880. 

The  executor,  William  Henry  Lex,  thereupon 
took  this  appeal,  assigning  for  error:  (i)  The 
action  of  the  Court  in  granting  the  peremptory 
order ;  (2)  their  refusal  to  suspend  it  until  the 
determination  of  the  proceedings  in  the  attach- 
ment-execution in  the  Common  Pleas ;  (3)  that 
they  did  not  mould  the  decree  so  as  to  protect 
the  rights  of  the  appellant  while  the  said  attach- 
ment was  pending  and  undetermined. 

Frank  Kelley  and  Geo.  IV.  Thorn,  for  appel- 
lant. 

The  decree  of  the  Court  below,  awarding  the 
legacy  of  Jeremiah  Bonsall  to  his  assignee  is  not 
binding  and  conclusive  upon  the  attaching  cred- 
itor who  did  not  submit  himself,  or  his  cause  of 
action,  to  the  jurisdiction  of  the  Orphans'  Court, 
and  over  whom  it  at  no  time  had  any  control. 
The  plaintiff  in  the  attachment-suit  was  not  a 
creditor  of  the  estate  of  the  decedent,  but  of  the 
legatee,  Bonsall,  and  hence  could  not  be  com- 
pelled, under  the  decision  in  Hammett's  Appeal 
(2  Norris,  392),  to  go  into  the  Orphans*  Court  to 
establish  his  claim,  or  be  debarred  from  partici- 
paction  in  the  fund  then  in  Court.  The  effect  of 
the  attachment  was  simply  to  tie  up,  in  the  hands 
of  the  garnishee,  the  legacy  of  Bonsall,  until  the 
determination  of  the  attachment-suit.  The  Or- 
phans' Court  had  no  authority  to  adjudicate  upon 
the  attaching  creditor's  claim,  it  not  being  a  claim 
against  the  decedent's  estate. 

Campbeirs  Estate,  9  Philada.  346. 

In  Otterson  v.  Gallagher  (7  Norris,  355),  the 
Court  held  that  the  proceedings  and  decree  of  the 
Orphans'  Court  were  binding  and  conclusive  upon 
the  parties  who  had  appeared.  The  decree  cannot 
be  binding  upon  the  plaintiff  in  the  attach- 
ment, as  it  deprives  him  of  the  right  of  trial  by 
jury. 
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John  Fallon^  for  appellee. 

The  Orphans'  Court  had  jurisdiction  of  the 
claim  of  ownership  of  the  legacy  in  question,  as 
against  Bonsall,  the  legatee  named  in  the  will. 
Otterson  v.  Gallagher,  7  Norris,  355. 

Whether  the  attaching  creditor  appears  or  not, 
his  interest  is  equally  bound  by  the  decree,  which 
is  substantially  a  decree  in  rem.  The  attachment 
of  a  legacy  before  settlement  of  the  estate  is  an 
attachment  of  a  contingent  thing,  and  must 
necessarily  wait  the  ascertainment  by  the  Or- 
phans* Court  of  the  existence  of  a  legacy  paya- 
ble to  the  defendant  in  the  attachment. 

May  2,  188 1.  The  Court.  This  appeal  is 
by  the  executor  of  Edward  H.  Bonsall,  from  a 
decree  commanding  him  to  pay  to  the  appellee 
a  sum  of  money  previously  decreed  to  him  by 
said  Court. 

The  money  in  contention  arises  from  a  legacy 
bequeathed  by  said  Bonsall  to  his  son  Jeremiah. 
On  an  audit  of  the  appellant's  account,  on  the 
1 8th  June,  1880,  before  the  Auditing  Judge,  the 
appellee  claimed  this  legacy  by  virtue  of  an  as- 
signment from  Jeremiah  Bonsall,  dated  2  2d 
April,  1879.  It  also  appeared  from  the  evidence 
there  given  that  on  the  13th  May,  1879,  Dixey 
sued  an  attachment-execution  out  of  the  Court  of 
Common  Pleas  No.  3,  of  said  county,  against  the 
appellant,  executor,  as  garnishee  of  Jeremiah  Bon- 
sall, on  a  judgment  against  the  latter.  The  at- 
tachment had  been  duly  served,  and  was  then 
pending.  Although  this  attachment  was  given  in 
evidence,  yet  it  is  averred  in  the  appellant's  his- 
tory of  the  case  that  the  plaintiff  therein  did  not 
appear  at  the  audit,  either  in  person  or  by  counsel, 
denying  the  right  of  the  Orphans'  Court  to  adjudi- 
cate upon  his  rights  under  the  attachment,  and 
claiming  that  the  jurisdiction  of  the  Common 
Pleas  had  attached  before  the  account  of  the  ex- 
ecutor was  filed.  The  Auditing  Judge  awarded 
the  legacy  to  the  appellee,  and  the  adjudication 
was  confirmed  by  the  Orphans*  Court.  No  ap- 
peal has  been  taken  therefrom.  The  appellant 
now  interposes  that  attachment  pending  against 
him  as  a  sufficient  reason  for  not  paying  the 
money  to  the  appellee.  This  involves  a  consid 
eration  of  the  effect  to  be  given  to  the  decree  of 
distribution  made  by  the  Orphans'  Court.  It  is 
a  Court  of  Record.  It  had  jurisdiction  over  the 
executor  and  the  fund.  (Com.  v.  Judges,  4  Barr, 
303 ;  Culbertson's  Appeal,  26  P.  F.  Smith,  145.) 
Its  decree  fs  conclusive  unless  appealed  from 
within  the  time  specified  by  Act  of  Assembly. 
It  had  an  undoubted  right  to  distribute  the  fund 
in  the  hands  of  the  executor.  It  is  objected  that 
under  the  proceedings  on  the  attachment  the 
Common  Pleas  ousted  the  Orphans'  Court  from 
its  jurisdiction  over  this  fund ;  and  by  Dixey's 
declining  to  appear  at  the  audit  he  is  not  affected 


by  its  decree.  Both  these  positions  are  unsound. 
The  proceedings  in  the  Common  Pleas  did  not 
divest  the  jurisdiction  of  the  Orphans'  Court  to 
make  distribution.  Any  right  to  the  fund  as- 
serted or  decided  in  the  Common  Pleas  must 
still  be  presented  and  passed  upon  by  the  Or- 
phans' Court.  It  is  not  only  over  the  person  of 
the  claimants  that  the  Orphans'  Court  has  juris- 
diction, but  also  over  the  fund.  It  alone  can 
order  its  distribution.  This  necessarily  gives  it 
power  to  hear  and  determine  all  questions  arising 
in  the  distribution.  To  decide  not  only  between 
conflicting  claims,  but  if  there  be  none  such,  then 
who  are  entitled  to  the  fund.  The  omission  of 
any  one  there  to  present  his  claim  does  not  im- 
pair the ^  force  and  effect  of  the  decree  giving  the 
fund  to  another.  The  presumption  is,  that  due 
notice  of  the  audit  was  given.  It  is  not  denied 
that  Dixey  had  notice.  It  is  substantially  ad- 
mitted that  he  had.  If  he  had  not,  his  remedy 
would  be  by  application  to  open  the  decree,  and 
not  to  resist  its  execution.  We  think  the  alleged 
apprehensions  of  the  appellant,  that  the  decree  of 
the  Orphans'  Court  will  not  fully  protect  him, 
are  groundless. 

Order  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Opinion  by  Mercur,  J. 


May,  *8i,  154.  May  24, 1881. 

Fosselman  v.  Elder. 

Wills — Codicil— Direction  on  envelope  allowed 
to  explain  object  of  testamentary  disposition 
inclosed, 

A  testatrix,  having  made  a  will  in  due  form,  died  rod- 
denly  in  January,  1880.  After  her  death,  there  was 
found  among  her  papers  a  sealed  envelope  containing  a 
promissory  note  for  ^2000,  and  also  the  following  paper 
m  the  testatrix's  handwriting :  "  Lewistown  Oct  2, 1879. 
My  wish  b  for  you  to  draw  this  2000  dollars  for  your  own 
use  should  I  die  sudden.  Euzabeth  Fosselman." 
The  envelope  was  indorsed  in  the  testatrix's  handwriting: 
•*  Dear  Bella,  this  is  for  you  to  open. "  It  was  in  evidence 
that  one  Isabella  Fosselman,  a  niece  of  testatrix,  had 
lived  with  testatrix  for  many  years : 

Heidi  that  the  paper  and  indorsement  on  the  envelope 
were  together  entitled  to  probate  as  a  codicil  to  the  will, 
and  that  Isabella  Fosselman  was  endtled  to  the  note 
thereby  bequeathed  to  her  by  testatrix. 

Error  to  the  Common  Pleas  of  Mifflin  County. 

Amicable  issue,  framed  to  determine  the 
ownership  of  a  certain  promissory  note,  given 
by  T.  F.  McCoy,  President  of  the  Board  of 
Trustees  of  the  Presbyterian  Church  of  Lewis- 
town  to  Elizabeth  Fosselman,  for  the  sum  of 
J2000,  wherein  Isabella  Fosselman  was  plaintiff 
and  G.  W.  Elder,  executor  of  Elizabeth  Fossel- 
man deceased,  was  defendant.     The  following 
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is  extracted  from  the  opinion  of  the  Supreme 
Court. 

"  The  facts  upon  which  the  question  of  law  in 
this  case  arose  were  either  admitted  or  es- 
tablished by  the  verdict. 

**  In  the  second  item  of  her  will,  dated  July  i8, 
1878,  the  defendant's  testatrix  (Elizabeth  Fossel- 
man)  made  the  following  provision  for  the  plaintiff, 
Isabella  Fosselman,  viz.,  *I  do  will,  devise,  and 
bequeath  to  Isabella  Fosselman  Twho  has  lived  with 
me  many  years),  the  house  and  lot  wherein  1  now 
live,  together  with  all  the  furniture  and  persbnal 
property  that  may  be  therein  at  the  time  of  my 
decease;  by  furniture  and  personal  property  I 
mean  everything  I  may  have  at  my  decease,  ex- 
cept notes  and  bonds,  and  evidences  of  debt, 
and  also  one  thousand  dollars  in  cash,  to  be  paid 
to  her  as  soon  as  practicable  after  my  decease, 
provided,  nevertheless,  the  legacies  herein  be- 
queathed shall  be  forfeited  if  she  claims  any 
compensation,  for  services  rendered  me,  from 
my  estate.*  The  testatrix  having  died  suddenly 
in  January,  1880,  the  will  was  duly  probated  a 
few  dsLjs  thereafter  and  letters  testamentary 
issued  to  defendant  (G.  W.  Elder)  the  executor 
therein  named.  While  he  and  the  appraisers 
were  engaged  in  making  the  inventory,  a  sealed 
envelope  was  found  among  the  valuable  papers 
of  the  deceased,  on  which  the  following  words 
addressed  to  the  plaintiff,  were  indorsed,  viz., 
*Dear  Bella,  this  is  for  you  to  open.*  The 
envelope  was  immediately  handed  to  her,  and 
being  opened  in  the  presence  of  the  executor 
and  appraisers,  was  found  to  contain  a  paper 
of  which  the  following  is  a  copy,  viz.,  *  Lewis- 
town  Oct.  2d  1879.  My  wish  is  for  you  to  draw 
this  2000  dollars  for  your  own  use  should  I  die 
sudden.    Euzabeth  Fosselman.* 

*'  It  also  contained  a  note  for  |2ooo,  made  by 
the  trustees  of  the  Presbyterian  Church  of  Lew- 
istown,  dated  October  2d,  1879,  ^"^  payable  to 
the  order  of  testatrix  one  year  after  date  with 
interest  at  the  rate  of  five  per  cent. 

"After  a  memorandum  of  these  papers  was 
made  by  the  appraisers,  the  executor  took  pos- 
session of  them ;  and  the  right  of  the  plaintiff  to 
collect  the  note  or  receive  the  proceeds  thereof 
having  been  denied  by  the  residuary  legatee,  an 
amicable  issue  was  framed  between  her  and  the 
executor  to  test  her  right  thereto.  On  the  trial 
there  was  no  dispute  as  to  any  of  the  material 
facts.  It  was  conclusively  proved  by  the  witnesses 
that  the  indorsement  on  the  envelope,  and  the 
paper  of  which  the  foregoing  is  a  copy  were 
both  in  the  handwriting  of  Mrs.  Fosselman,  and 
there  was  not  the  slightest  evidence  to  cast  any 
suspicion  on  the  integrity  of  the  transaction. 
The  learned  Judge  submitted  the  case  to  the  jury 
with  instructions  to  render  a  verdict  in  favor  of 
the  plaintifif  unless  they  found  that  the  said  in- 


dorsement and  paper  were  not  genuine,  or  had 
been  fraudulently  altered ;  subject  to  the  opinion 
of  the  Court  on  the  question,  whether  the  paper 
of  October  2d,  1879,  >^  connection  with  the 
accompanying  note  of  same  date,  and  the  in- 
dorsement on  the  envelope  is  a  testamentary 
disposition  of  the  note  or  the  proceeds  thereof.** 

The  jury  found  a  verdict  for  the  plaintiff 
accordingly,  subject  to  the  question  of  law 
reserved. 

The  Court  subsequently,  in  an  opinion  by 
JUNKiN,  P.  J.,  entered  judgment  on  the  reserved 
question  in  favor  of  the  defendant,  holding  that 
although  the  writing  inclosed  in  the  envelope 
was  a  testamentary  paper,  yet  it  was  incapable 
of  execution  and  void  for  uncertainty  because 
the  testatrix  had  not  sufficiently  designated  the 
object  of  her  bounty ;  and  that  parol  evidence 
was  not  admissible  to  explain  who  was  intended 
by  the  pronoun  "  you**  contained  in  the  said 
testamentary  writing,  and  holding  further  that 
the  indorsement  on  the  envelope  was  no  part  of 
the  will  and  could  not  be  admitted  to  probate  in 
connection  with  the  inclosed  writing. 

The  plaintiff  took  this  writ,  assigning  for  ^rror 
the  entry  of  judgment  for  defendant. 

A.  Reedy  for  the  plaintiff  in  error. 

The  testamentary  disposition  of  the  note  in 
question,  taken  in  connection  with  the  direction 
on  the  envelope  in  which  it  was  sealed",  consti- 
tutes a  complete  instrument.  There  can  be  no 
doubt  as  to  whom  the  testatrix  intended  as  the 
object  of  her  bequest.  We  contend  that  ex- 
trinsic evidence  was  admissible  to  explain  who 
*'  you**  was  intended  for  in  this  case.  The  true 
rule  is  that  where  the  testator  has  fixed  on  any 
certain  person  as  the  object  of  his  bounty,  but 
from  the  generality  or  relative  character  of  the 
words  used,  it  is  uncertain  who  the  person  is,  ex- 
trinsic evidence  will  be  admitted  to  identify  the 
person,  and  then  the  will  acts  in  propria  vigore 
and  not  from  the  extrinsic  testimony. 
2  Williams  on  Executors,  1238. 
Shore  v.  Wilson,  9  Clark  and  Fin.  486, 
Griscon  v.  Evens,  1 1  Vroom,  402. 

Indorsements  on  letters  have  been  admitted 
to  probate  in  connection  with  the.  letters. 

In  re  the  goods  of  Jane  Wedge,  2  Notes  Cas.  i^ 
In  re  the  goods  of  Jane  Taylor,  4.  Notes  Cas.  290. 

In  both  these  cases  the  relative  pronoun 
'*  you**  was  used  in  the  bequest  contained  in  the 
letter,  and  the  person  was  identified  by  the 
address  on  the  back.  It  is  argued  that  these  cases 
are  not  in  point  because  our  statute  provides  that 
the  signature  shall  be  at  the  end  of  the  will,,  and 
that  it  is  to  be  presumed  that  the.  address  upon 
the  envelope  was  written  after  the  testatrix  wrote 
the  letter.  This  does  not  necessarily  follow. 
It  is  not  uncommon  for  persons  to  address  an 
envelope  before  writing  the  letter*  Lx  either 
case  it  is  all  on^  aruLthe  same  act^ 
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Frank  R,  Schell  (with  him  A,  B.  Wanner) 
for  the  defendant  in  error. 

A  separate  paper  can  only  be  proved  as  part 
of  a  will  when  expressly  referred  to  and  identi- 
fied in  the  will  as  being  then  in  existence! 

I  Jannan  on  Wills  (Ed.  i88i),  38. 

Castledon  v.  Turner,  3  Atk.  257. 

Chambers  v,  McDaniel,  6  Ired.  L.  226,  229. 

Jn  re  the  goods  of  Hunt,  2  Rob.  Eccle.  Rep.  622. 

Sanford  v.  Raikes,  i  Mer.  646. 
In  this  case  the  codicil  does  not  refer  to  the 
envelope  as  then  in  existence.  There  is  no 
proof  that  the  envelope  was  written  before  the 
codicil  was  signed.  As  matter  of  law  there  is 
always  a  presumption  against  informal  instru- 
ments sought  to  be  used  to  revoke  a  legally  exe- 
cuted will,  and  in  addition,  the  presumption 
here  is  a  violent  one  that  the  envelope  was 
written  last.  The  abbreviation  "Bella"  on  the 
envelope  identifies  no  one. 

The  very  object  of  the  Statute  of  Frauds  was 
to  prevent  the  fraud  which  might  happen  in  just 
such  cases  as  this.  The  envelope  might  be 
changed  by  a  stranger  without  committing  for- 
gery, and  thus  the  whole  effect  of  the  will  would 
be  changed. 

June  13, 1881.  The  Court  (after  statingthe 
facts,  ut  supra).  In  his  opinion  on  the  reserved 
question,  the  learned  Judge  has  conclusively 
shown  that  the  paper  referred  to  is  testamentary 
in  its  character,  intended  to  take  effect  upon  the 
death  of  Mrs.  Fosselman,  and  clearly  designates 
the  accompanying  note  as  the  subject  of  the 
bequest.  These  conclusions  are  so  fully  sus- 
tained by  both  reason  and  authority,  that  it  is 
unnecessary  to  add  an)rthing  to  what  has  been 
so  well  said,  in  the  opinion  of  the  Court  below 
on  that  subject. 

The  only  remaining  question  is  whether  the 
testatrix  has  sufficiently  designated  the  plaintiff 
as  the  object  of  her  bounty  in  the  paper  that  is 
claimed  to  operate  as  a  codicil  to  her  will.  The 
Court  below  held  that  she  had  not,  and  accord- 
ingly entered  judgment  in  favor  of  defendant 
non  obstante  veredicto.  In  this  we  think  there 
was  error.  It  is  true  the  testamentary  paper  of 
October  2,  1879,  does  not  designate  the  plain- 
tiff by  name,  and  if  we  had  no  written  evidence 
to  show  who  was  meant  by  the  pronoun  "  you,*' 
the  bequest  of  the  note  would  be  void  for  un- 
certainty ;  but  it  is  a  settled  fact  that  the  en- 
velope is  addressed  to  the  plaintiff,  and  why 
shotdd  not  that  indorsement  in  the  handwriting 
of  the  testatrix  be  taken  as  part  of  the  testa- 
mentary disposition?  It  is  well  settled  that  a 
will  may  be  written  on  several  separate  pieces 
of  paper.  It  is  not  even  essential  to  its  validity 
that  the  different  parts  should  be  physically 
^united ;  it  is  sufficient  if  they  are  connected  by 
their  internal  sense,  or  by  a  coherence  and 


adaptation  of  parts.  (WikofPs  Appeal,  3  Harris, 
281.)  It  was  held  in  Ginder  v,  Famum  (10 
Barr,  98),  that  where  a  will  is  written  on  several 
sheets  of  paper,  fastened  together  by  a  string, 
proof  by  two  witnesses  of  the  signature  of  the 
testator  at  the  end  thereof  is  sufficient ;  and  the 
question  whether  there  has  been  a  subsequent 
fraudulent  addition  to  or  alteration  of  the  instru- 
ment is  for  the  jury  as  in  other  cases.  In  the 
Goods  of  Wedge  (2  Notes  of  Cases,  14),  a  por- 
tion of  a  letter  was  admitted  to  probate  as  the 
will  of  Jane  Wedge,  who  on  the  third  page  of 
the  letter  wrote,  and  in  the  presence  of  two  wit- 
nesses, as  required  by  the  English  statute,  sub- 
scribed her  name  to  the  following,  viz.,  "  When 
I  dey  I  would  like  you  to  burry  me  and  take  all 
I  got  for  your  treatment  to  me  and  by  somethin 
for  your  little  girl."  The  subscribing  witnesses 
testified  that  after  the  paper  was  signed  and 
attested,  the  deceased  folded  up  the  letter  and  in 
their  presence  wrote  the  superscription  it  bore. 
In  holding  that  the  paper  was  clearly  entitled  to 
probate,  the  Court  said :  «*  The  letter  is  addressed 
to  Mrs.  Henry  Frost  and  by  '  you*  the  testatrix 
could  mean  no  other  person  to  be  legatee  than 
the  person  she  addressed.  I  am  of  opinion, 
therefore,  that  the  person  is  executor  according 
to  the  tenor,  and  that  probate  should  pass  to  him." 
That  case  is  cited  with  approval  in  the  Goods  of 
Taylor  (4  Notes  of  Cases,  290)  in  which  Mrs. 
Taylor  made  her  will  in  form  of  a  letter  addressed 
on  the  outside  to  Sir  George  Simpson,  and  after 
bequeathing  her  personal  effects  to  her  daughter, 
added  the  following :  **  I  hereby  appoint  you  my 
executor  to  carry  this  my  will  into  effect." 

Administration  with  the  paper  annexed,  was 
claimed  by  the  daughter  on  the  ground  that  no 
executor  was  designated  in  the  will ;  but  the  ad- 
dress on  the  letter  was  admitted  to  show  that  by 
'*  you"  the  testatrix  meant  Sir  George  Simpson, 
the  person  to  whom  the  letter  was  addressed,  and 
probate  was  accordingly  decreed  to  him  as  execu- 
tor. In  both  these  cases  no  envelope  was  used. 
The  letters  were  in  the  form  generally  in  use 
before  the  introduction  of  envelopes,  but  that 
fact  cannot  affect  the  principle.  A  separate 
paper  inclosed  and  sealed  up  in  an  envelope  is 
just  as  much  a  part  of  the  letter  as  if  the  name  of 
the  person  to  whom  it  is  addressed  was  indorsed 
on  the  paper  itself.  There  is  no  room  in  either 
case  to  doubt  that  the  writing  inside  is  addressed 
to  the  person  whose  name  is  written  outside; 
and  so  far  as  security  against  fraudulent  altera- 
tion or  substitution  of  one  paper  for  another  is 
concerned,  the  one  is  just  as  safe  as  the  other 
before  the  seal  is  broken.  Either  of  them  is 
more  secure  than  separate  papers  attached  merely 
by  a  string,  as  in  Ginder  v,  Famum,  supra. 

It  is  also  urged  as  an  objection  to  considering 
the  address  upon  the  envelope  as  a  part  of  the  testa- 
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mentary  paper,  that  the  former  was  written  after 
the  other  was  signed ,  and  therefore  the  letter  should 
not  be  considered  as  having  been  signed  at  the  end 
thereof,  as  the  statute  requires ;  but  the  objection 
is  without  merit.  It  assumes  what  may  or  may 
not  have  been  the  fact.  It  is  not  an  uncommon 
thing  for  persons  to  indorse  the  address  before 
writing  the  letter ;  but  if  it  were  shown  affirma- 
tively that  the  address  on  the  envelope  was 
written  last  in  order  of  time,  it  would  be  unim- 
portant. The  natural  order  of  reading  ought  to 
control,  that  is,  the  name  of  the  party  addressed 
first,  and  then  what  is  written  to  or  concerning 
him.  If  the  signature  of  the  writer  is  appended 
to  what  is  written,  it  fully  meets  the  requirements 
of  the  statute.  Without  pursuing  the  subject 
ftinher,  we  are  of  opinion  that  the  inscription  on 
the  envelope  should  be  read  as  the  preface  to 
and  in  connection  with  the  paper  inclosed  therein, 
and  that  they  together  constitute  a  valid  testa- 
mentary disposition  of  the  accompanying  note, 
operating  as  a  codicil  to  the  will  of  the  testa- 
trix. 

Judgment  reversed  and  judgment  is  now  en- 
tered in  favor  of  the  plaintiff  on  the  question  of 
law  reserved. 

Opinion  by  Sterrett,  J. 


Jan.  *8o,  114.  March  4,  1881. 

Runkle  v.  The  Commonwealth  ex  rel. 
Keppelman. 

Municipal  officers — Cities  of  the  third  class — 
City  Controller — Powers  of,  under  Act  of  23d 
May,  1^74 — His  functions  are  not  merely  min- 
isterial but  are  discretionary — The  exercise  of 
a  discretion  not  reviewable — Effect  of  pending 
writ  of  error  to  judgment  of  lower  Court,  in 
cases  of  title  to  office, 

A.,  who  had  ohtained,  in  a  quo  warranto  against  B.,  a 
jodgment  that  he  was  the  duly  elected  Clerk  of  the  Select 
Conndl  of  Reading,  pending  a  writ  of  error  to  said  judg- 
ment, presented  to  the  City  Controller  warrants  for  his 
uUry  to  be  countersigned ;  the  Controller  having,  after 
consideration,  refused  to  countersign  the  warrants,  a  pe- 
ranptoiy  writ  of  mandamus  was  issued  to  compel  him  to 
do  so: 

Held,  to  be  error.  The  City  Controller,  under  the  Act 
of  23  May,  1S74  (P.  L.  230),  b  not  merely  a  ministerial 
officer,  but  is  invested  with  discretionary  powers.  When 
ctUed  upon  to  countersign  a  warrant,  he  must  approve 
it  as  one  having  deliberative  and  discretionary  powers, 
^  as  the  guardian  of  the  city  treasury,  and  his  judgment 
thereon  is  not  revie^vable  by  the  Courts. 

Where  one  clothed  with  discretionary  powers  refuses 
to  exercise  his  discretion,  or  act  at  all,  he  may  be  com- 
pelled by  mandamus  to  act ;  but  where  he  has  exercised 
his  powers  according  to  his  discretion,  mandamus  will 
not  lie  to  compel  a  revision  or  modification  of  his  de- 
cision. 


Per  Gordon,  J.  The  discretion  here  was,  moreover, 
properly  exercised,  as,  by  virtue  of  a  writ  of  error  pend- 
ing to  the  judgment  in  the  quo  warranto,  the  title  to  the 
office  was  still  in  doubt. 

Error  to  the  Common  Pleas  of  Berks  County. 

Petition  for  a  writ  of  mandamus  by  the  Com- 
monwealth ex  reL  J.  H.  Keppelman  against  W. 
A.  Runkle,  Controller  of  the  city  of  Reading, 
setting  forth  that,  on  April  7,  1879,  the  peti- 
tioner had  been  duly  elected  Clerk  of  the  Select 
Council  of  the  city  of  Reading,  and  the  oath 
of  office  administered  to  him,  and  that,  as 
such  officer,  certain  other  duties  were  ex  officio 
cast  upon  him ;  but  that,  nevertheless,  when  the 
petitioner  desired  to  enter  upon  his  duties,  he 
was  obstructed  by  one  E.  A.  Howell,  who  in- 
truded himself  into  the  office,  and  exercised 
it  without  authority  of  law;  that  thereupon 
the  Court  had  awarded  the  petitioner  a  writ  of 
quo  warranto,  directed  against  the  said  Howell, 
and,  after  full  hearing  thereon,  it  had  been  or- 
dered and  decreed  by  the  Court  that  the  peti- 
tioner should  hold  the  said  office,  and  that,  in 
pursuance  of  said  decree,  E.  A.  Howell  had  been 
ousted,  and  that  the  petitioner  was  peacefully 
holding  and  exercising  the  said  office.  The 
petition  further  averred  that  an  appropriation 
had  been  duly  made  to  pay,  inter  alia,  the  pe- 
titioner's salaries,  and  that  the  petitioner  had 
presented  to  the  Controller  warrants  for  the  sala- 
ries due  him  for  the  months  of  April  and  May, 
1879,  but  that  the  Controller  refused  and  still 
refuses  to  countersign  the  said  warrants,  where- 
fore, etc.  A  writ  of  alternative  mandamus  hav- 
ing issued,  respondent  filed  a  return,  setting  up 
that  a  writ  of  error  had  been  sued  out  and  was 
still  pending  to  the  judgment  in  the  quo  warranto 
of  Keppelman  v,  Howell,  and  that  respondent 
was  advised  that  so  long  as  the  title  to  the  said 
office  was  in  dispute,  the  city  of  Reading  was 
not  indebted  to  the  relator.  The  return  also  set 
up  that  respondent  was  an  officer  duly  elected 
by  the  people,  and  was,  by  the  Act  of  Assembly 
of  May  23,  1874  (P.  L.  230),  creating  his  office, 
invested  with  discretionary  and  judicial  powers, 
which  discretion  he  had  exercised  in  regard  to 
the  relator's  claim  by  refusing  to  countersign  his 
warrants.  The  Commonwealth  demurred  to  the 
return,  and,  after  argument,  the  Court  (Sassa- 
MAN,  J.)  entered  judgment  for  the  Common- 
wealth, and  issued  a  writ  of  peremptory  man* 
damns ;  whereupon  respondeij^t  took  this  writ  of 
error,  assigning  for  error  the  said  action  of  the 
Court. 

C  H,  Ruhl,  City  Solicitor,  for  plaintiff  fn 
error. 

The  Controller  is  an  officer  invested  with  |tt- 
dicial  discretion,  which  he  is  bound  to  exercise 
in  all  cases  where  the  city  is  concerned.  The 
provisions  of  thei  Act  of  23^  May,  1874  (P*  L* 
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230),  clearly  invest  him  with  discretionary 
powers ;  therefore  mandamus  is  not  the  proper 
remedy,  as  it  only  lies  where  the  duty  is  purely 
ministerial. 

United  States  r.  Guthrie,  17  How.  304. 
If  the  petitioner  had  a  specific  legal  right  to 
his  salary,  he  was  bound  to  sue  for  it,  and  man- 
damus was  not  the  proper  remedy. 

People  V,  The  Mayor,  25  Wend.  680. 

People  V,  Thompson,  25  Barbour,  73. 

Comm.  V.  Commissioners,  16  S.  &  R.  317. 

People  V,  Wood,  35  Barbour,  653. 

People  V,  Booth,  49  Barbour,  31. 
If  the  Court  were  to  reverse  the  decision  in 
the  quo  warranto  case,  the  relator  would  clearly 
not  be  entitled  to  his  salary ;  and  the  city  might 
be  called  upon  to  pay  the  salary  twice. 
J?.  Z.  Jones y  for  defendant  in  error. 
The  writ  of  error  in  the  quo  warranto  case 
was  not  a  supersedeas,  and  therefore  the  judg- 
ment in  that  case  establishes  the  relator's  right 
to    his   salary.      Mandamus   was    our    proper 
remedy. 

McCullough  V.  The  Mayor,  23  Wend.  458. 

People  V.  The  Mayor,  25  Wend.  680. 

March  14,  1881.  The  Court.  The  Court 
below  seems  to  have  regarded  the  Controller  of 
the  city  of  Reading  as  a  merely  ministerial  ofl5- 
cer,  otherwise  it  would  not  have  sustained  this 
writ  of  mandamus.  There  is  no  doubt  but  that 
the  orders  drawn  by  the  relator  in  his  own  favor 
on  the  City  Treasurer  were  properly  drawn  and 
countersigned,  so  far  as  mere  form  went ;  but  it 
by  no  means  follows  that  he  was  thereby  enti- 
tled to  the  money.  Before  he  was  so  entitled, 
the  Controller  must  pass  upon  and  approve  them, 
and  this,  not  as  a  mere  ministerial  officer,  but  as 
one  having  deliberative  and  discretionary  powers, 
as  the  guardian  and  protector  of  the  city  treasury. 
The  Act  of  23d  of  May,  1874,  clothes  him  with 
judicial  powers;  he  must  not  only  countersign 
warrants  drawn  on  the  city  treasury,  but  he  is 
also  required  to  pass  upon  their  rectitude,  and 
for  this  purpose  he  may  not  only  make  personal 
inquiry,  but  may  require  the  production  of  evi- 
dence. In  other  words,  he  must  be  fully  satis- 
fied :  I  St.  That  the  warrant  is  proper  and  right ; 
that  the  city  has  received  consideration  therefor ; 
and  2d.  That  a  proper  appropriation  has  been 
made  to  meet  it.  Moreover  he  has  authority 
**  to  administer  oaths  or  affirmations,  in  verifica- 
tion for  the  demands  made  for  his  signature." 

Upon  him  also  is  imposed  *'  all  the  duties  now 
enjoined  on  county  auditors  by  the  laws  of  this 
State,  and  he  shall  scrutinize,  audit,  and  settle 
all  accounts  whatever  in  which  the  city  is  con- 
cerned." 

But  the  powers  of  county  auditors  are  as  full 
and  complete,  within  their  jurisdiction,  as  are 
the  powers  of  Courts.   They  may  issue  subpoenas 


for  parties  and  witnesses ;  they  may  compel  the 
production  of  books  and  papers,  administer 
oaths,  compel  the  attendance  of  witnesses,  and 
punish  contempts  by  attachment.  With  all  this 
judicial  and  deliberative  power,  the  Controller  of 
the  city  of  Reading  is  clothed,  and  of  necessity 
he  must  be  left  free  to  exercise  his  own  judg- 
ment. But  how  can  he  exercise  these  important 
functions  if  he  is  to  be  controlled  in  his  judg- 
ment by  the  Q)ourt  of  Common  Pleas,  or  by  any 
other  Court  ? 

In  the  present  case,  Controller  Runkle,  for 
reasons  satisfactory  to  himself,  refused  to  approve 
the  warrants  drawn  in  favor  of  Keppelman ;  this 
he  had  a  right  to  do ;  this  it  was  his  duty  to  do, 
if  he  believed  the  interests  of  the  city  would  be 
protected  by  the  refusal  of  such  approval,  and  we 
know  of  no  power  in  the  Common  Pleas  to  sub- 
stitute its  judgment  for  that  of  this  officer.  Had 
the  Controller  refused  to  act  in  the  matter  at  all, 
the  Court  by  its  mandamus  might  have  com- 
pelled him  to  act,  but  this  was  all  it  could  do, 
but  after  he  had  acted,  and  had  refused  to  sanc- 
tion the  warrants,  it  was  a  mere  piece  of  usurpa- 
tion on  the  part  of  the  Court  to  attempt  to  com- 
pel him  to  revise  his  decision,  and  adopt  its  judg- 
ment in  preference  to  his  own. 

The  rule  governing  cases  of  this  kind  may  be 
stated  as  follows :  Where  a  person  or  body  is 
clothed  with  judicial,  deliberative,  or  discretion- 
ary powers,  and  he  or  it  has  exercised  such 
powers  according  to  his  or  its  discretion,  man- 
damus will  not  lie  to  compel  a  revision  or  modi- 
fication of  the  decision  resulting  from  the  exer- 
cise of  such  discretion,  though,  in  fact,  the 
decision  may  have  been  wrong.  (Griffith  f. 
Cochran,  5  Bin.  87;  Commonwealth  Vx  Perkins, 
7  Barr,  42  \  Commonwealth  v.  Mitchell,  i  Nor. 

343O 

But  the  Court  was  wrong,  not  only  in  treating 
the  Controller  as  a  mere  ministerial  officer,  but 
also  in  treating  his  act  in  rejecting  the  warrants 
as  unsound  and  improper. 

The  warrants  were  drawn  for  the  pay  of  Kep- 
pelman as  Clerk  of  the  Select  Council ;  but  whe- 
ther he  was  so  entitled  as  such  Clerk,  was  as  yet 
in  abeyance  and  undetermined. 

Though  his  title  to  that  office  had  been  ad- 
judged valid  by  the  Court  below,  yet,  as  the  case 
was  still  pending  in  the  Supreme  Court,  it  was 
altogether  proper  for  the  Controller  to  refuse  the 
claim  of  Keppelman  until  the  superior  Court  had 
rendered  its  judgment. 

The  judgment  is  reversed. 

Opinion  by  Gordon,  J. 

[(7.  next  case.] 
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Jdy,  '79.  6$.  March  4»  i88i. 

Howell  V.  Commonwealth  ex  reU 
Keppelman. 

Municipal  law — City  of  Reading.^  Ordinances 
of,  relating  to  Clerk  of  Select  Council  and  ex 
officio  City  Clerk^Bond  of  City  Clerk,  pre- 
scribed by  ordinances,  when  must  be  filed — 
Filing  of  it  a  condition  precedent  to  entering 
upon  office. 

The  ordinances  of  the  city  of  Reading  provide  that  the 
Qerk  of  the  Select  Council,  who  is  ex  officio  City  Clerk, 
**  shall  give  bond  to  the  city  in  the  sum  of  ^io,ooo,  with 
two  sufficient  sureties,  to  be  approved  by  Councils,  con- 
ditioned  for  the  faithful  performance  of  his  duties ;  and 
before  he  enters  upon  his  office,  shall  aliK>  take  and  sub- 
scribe an  oath  or  affirmation"  to  act  with  fidelity.  A. 
was,  in  April,  1879,  duly  elected  to  the  office  of  Clerk, 
and  took  the  oath  prescribed.  He  also  presented  to  the 
Councils  a  bond  with  two  sureties,  which  was  disapproved 
by  them.  In  a  contest  for  the  office  between  A.  and  his 
predecessor  in  the  office,  who  claimed  to  hold  over  until 
his  successor  was  duly  installed : 

HeUi  (reversing  the  judgment  of  the  Court  below),  that 
the  filmg  of  a  duly  approved  bond  was  a  condition  prece- 
dent to  Entering  upon  the  office,  and  that  A.'s  predeces- 
sor was  entitled  to  the  office. 

Per  Mercur,  J.  Public  policy  requires  that  no  secu- 
rity required  of  a  public  officer  should  be  waived. 

Error  to  the  Common  Pleas  of  Berks  County. 

Quo  warranto,  by  the  Commonwealth  ex  rel, 
J.  H.  ELeppelman  against  E.  A.  Howell,  com- 
manding him  to  show  by  what  warrant  he  held 
and  exercised  the  office  of  Clerk  of  Select  Coun- 
cil and  ex  officio  Clerk  of  the  city  of  Reading. 

Plaintiff,  upon  filing  his  suggestion,  obtained  a 
rule  on  defendant  to  show  cause  why  a  writ  of 
quo  warranto  should  not  issue,  and  commanding 
defendant  to  show  by  what  authority  he  held  said 
office.  An  answer  was  filed,  and  afterwards  the 
rule  was  made  absolute,  and  the  writ  issued. 
Thereupon  respondent  filed  a  plea,  to  which  the 
relator  demurred.  The  following  are  the  facts 
of  the  case  as  contained  in  the  opinion  of  the 
Stipreme  Court:  "The  relator  sought  by  this 
writ  of  quo  warranto  to  oust  the  plaintiff  in  error 
(Howell)  from  the  exercise  of  the  office  of  Clerk 
of  the  Select  Council  of  the  city  of  Reading,  and 
virtute  officii  Cxly  Clerk,  in  and  for  said  city,  and 
to  put  him,  the  relator,  therein.  The  question 
presented  by  the  plea  and  demurrer  is,  whether 
the  relator  was  duly  qualified  in  law  to  assume 
the  duties  of  the  office. 

"  Sect.  2,  of  the  ordinance  of  said  city,  de- 
clares *  Uie  Clerk  of  the  Select  Council  shall  give 
bond  to  the  city  in  the  sum  of  $10,000,  with 
two  sufficient  sureties,  to  be  approved  by  Coun- 
cils, conditioned  for  the  faithful  performance  of 
his  duties,  and  before  he  enters  upon  his  office 
shall  also  take  and  subscribe  an  oath  or  affirma 


tion  before  the  President  of  the  Select  Council 
to  support  the  Constitution  of  the  United  States 
and  of  this  Commonwealth,  and  honestly  to  keep 
an  account  of  all  public  moneys  and  property 
entrusted  to  his  care,  and  to  discharge  the  duties 
of  his  said  office  with  fidelity.'  The  Clerk  is 
elected  by  the  joint  action  of  the  City  Councils. 
The  ordinance  of  14th  February,  1876,  provided 
that  the  Clerk  should  hold  his  office  for  the  period 
of  one  year  and  until  his  successor  shall  have  been 
duly  elected  and  qualified.  The  plaintiff  in 
error  had  been  duly  elected  and  qualified  for  the 
previous  year  which  had  expired.  The  relator 
had  been  duly  elected,  taken  the  oath  of  office, 
and  presented  a  bond  which  was  rejected  by  the 
Select  Council.  After  its  rejection  the  relator  did 
not  present  nor  offer  to  present  any  other  or  suf- 
ficient bond  in  lieu  thereof.  He  nevertheless 
claimed  a  legal  right  to  assume  the  duties  and 
enjoy  the  emoluments  of  the  office.** 

The  Court  (Sassaman,  J.)  entered  judgment 
of  ouster  against  the  respondent,  and  installing 
the  relator  in  office,  saying,  inter  alia,  as  follows: 
"  Now  as  to  the  bond,  is  this  a  condition  pre- 
cedent ?  The  ordinance  says,  *  the  Clerk  of  Se- 
lect Council  shall  give  bond  to  the  city,'  in  a 
sum  certain,  'with  two  sufficient  sureties  to  be 
approved  by  Councils.'  It  does  not  say  that 
the  bond  is  to  be  approved,  but  *  two  sufficient 
sureties  to  be  approved'  by  them.  The  duty 
of  the  parties  is  plain.  The  Clerk  must  'give 
bond  with  two  sufficient  sureties.'  The  Coun- 
cils' office  is,  like  the  office  of  the  Court  in  simi- 
lar matters,  if.  the  sureties  are  sufficient  in  their 
estimation  to  approve  them,  if  not,  then  to  re- 
turn the  bond  with  their  disapproval.  It  is  then 
the  duty  of  the  Clerk  to  furnish  acceptable  sure- 
ties, and  if  he  does  not,  the  second  section  of 
ordinance  of  14th  February,  1876,  provides  the 
remedy  by  a  two-thirds  vote  to  remove  him  '  for 
incompetency,  official  misconduct,  or  neglect  of 
duty.'  The  ordinances  of  24th  December,  1875, 
and  2ist  February,  1876,  make  the  oath  of  office 
an  antecedent  condition  to  entering  upon  the  du- 
ties of  office,  and  the  ordinance  providing  for  an 
official  bond  of  the  Clerk,  makes  the  giving  of  a 
bond  to  the  city  only  a  duty  to  be  performed, 
and  the  sureties  to  be  approved  by  the  Council 
as  to  sufficiency.  This  seems  to  us  to  compre- 
hend the  entire  duty  of  the  ClerR  of  Select 
Council  as  to  his  bond,  and  for  the  non-perform- 
ance of  it  he  can  be  ousted  from  office  at  any 
time,  as  for  the  non-performance  of  any  other 
duty,  whether  the  same  arise  from  incompetency 
or  actual  malfeasance  or  misfeasance.  We  are  of 
the  opinion,  however,  that  it  is  the  duty  of  Coun- 
cils, upon  disapproval  of  the  sureties,  with  all  pos- 
sible dispatch  to  hand  back  to  the  Clerk  his  bond, 
so  that,  if  he  do  not  promptly  perfect  it  before 
any  mischief  may  be  done,  they  may,  in  a  legal 
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manner,  remove  him  from  office,  for  cause  to 
be  shown  to  the  satisfaction  of  the  members  of 
Councils,  who  are  in  such  matters  the  legal  repre- 
sentatives of  the  city. 

The  respondent  thereupon  took  this  writ,  as- 
signing for  error  the  judgment  of  the  Court. 

D.  H.  Winger dznA  C.  A.  Farr,  for  plaintiff 
in  error. 

The  relator  mistook  his  remedy;  mandamus 
was  his  proper  procedure.    He  could  not  become 
Clerk  until  the  condition  precedent  of  filing  a 
bond  approved  by  Councils  was  performed. 
Sute  V,  Lewis,  .10  Ohio  St.  128. 
Com.  V.  Cluley,  6  Sm.  270. 
Com.  V.  Slifcr,  i  Casey,  23. 

The  words  of  the  ordinance  clearly  show  that 
this  was  a  condition  precedent ;  and  the  result 
of  the  decision  below  is  that  the  functions  of  an 
important  office  are  now  being  performed  by  a 
person  who  has  given  no  security  to  the  city. 

J?.  Z.  Jones y  for  defendant  in  error. 

The  ordinance  was  not  intended  to  keep  a 
duly  elected  officer  from  assuming  the  duties  of 
his  office,  but  was  simply  for  the  purpose  that 
Councils  might  see  that  the  city  is  amply  pro- 
tected. The  question  of  when  the  bond  is  to 
be  filed  is  unimportant,  as  it  is  only  to  be  filed 
to  protect  the  city,  and  Councils  have  control 
over  the  Clerk  by  their  right  to  expel  him  by  a 
two-thirds  vote.  The  uniform  practice  has  been 
not  to  require  the  Clerk  to  file  a  bond  before 
entering  on  his  duties. 

May  2,  1 88 1.  The  Court  (after  stating  the 
facts,  ut  supra).  It  is  contended  on  his  (the  re- 
lator's) behalf  that  the  ordinance  does  not  re- 
quire the  bond  to  be  given  and  approved  before 
he  enters  on  his  office.  The  manifest  object  of 
requiring  the  bond  is  more  fully  to  protect  the 
public,  and  to  obtain  the  additional  protection 
given  by  the  sureties  against  any  improper  con- 
duct of  the  Clerk.  If  the  bond  shall  not  be  given 
before  he  enters  on  the  duties  of  his  office,  when 
shall  it  be  given  ?  It  is  conceded  that  it  shall  be 
at  some  time.  Shall  it  be  at  the  middle  of  his 
term,  or  on  the  last  day  thereof.  When  given, 
shall  it  relate  back  to  the  beginning  of  his  term, 
and  cover  past  transactions,  or  shall  its  protective 
power  be  restricted  to  subsequent  acts  ?  Sound 
reason  requires  the  security  to  extend  over  the 
whole  term,  and  to  commence  with  the  first  act 
of  the  officer.  Public  policy  forbids  that  any 
security  required  of  a  municipal  officer  should  be 
waived.  It  should  not  be  postponed  until  irre- 
parable mischief  may  have  been  done. 

Looking  at  the  language  of  the  ordinance,  he 
shall  **also  take  and  sutecribe  an  oath."  The 
definitions  of  **also,**  given  by  Worcester,  are 
**in  the  same  manner,"  "likewise,"  '*  too," 
**in  addition."    The  command  is  not  merely 


that  he  take  the  oath  alone,  but  that  he  shall  take 
it  in  addition  to  doing  some  other  act.  That 
other  act  is  to  give  the  bond.  If  this  word 
**  also"  did  not  refer  to  the  bond  as  well  as  to 
the  oath  it  would  not  only  be  useless,  but  sense- 
less. Every  reasonable  presumption  connects 
the  two  together ;  then  he  shall  give  the  bond 
and  '*  likewise"  take  the  oath.  It  is  unques- 
tioned that  he  must  take  the  oath  before'  he  en- 
ters on  the  office.  If  it  must  be  '*  in  the  same 
manner"  of  time  that  the  bond  must  be  given, 
then  both  acts  must,  in  like  manner,  be  per- 
formed before  he  enters  on  the  office.  Thus  we 
think  a  reasonable  construction  of  the  language 
shows  it  to  be  in  harmony  with  the  true  intent 
and  spirit  of  the  ordinance.  As,  then,  the  relator 
had  not  duly  qualified  himself  to  fill  the  office, 
it  follows  he  had  no  right  to  invoke  the  aid  of 
this  writ  to  put  himself  therein.  It  is  no  answer 
to  say  he  had  entered  a  bond  with  two  sureties. 
It  was  not  approved  by  the  Councils,  to  whom 
the  sole  power  of  approval  was  given.  They  are 
presumed  to  have  acted  justly  and  prudently  in 
rejecting  it.  If  their  conduct  was  illegal,  the 
remedy  of  the  relator  was  against  them.  The 
motives  influencing  their  action  cannot  be  in- 
quired into  in  this  case,  to  which  they  are  not  a 
party.  The  learned  Judge,  therefore,  erred  in 
entering  judgment  in  favor  of  the  relator,  and 
the  assignments  are  sustained. 

Judgment  reversed,  and  judgment  in  favor  of 
the  plaintiff  in  error  on  the  demurrer  \  and  it  is 
ordered  that  the  said  Edward  A.  Howell  be  re- 
stored to  his  office  as  Clerk  of  Select  Council  of 
the  city  of  Reading,  unless  his  term  has  expired 
by  its  original  limitation.  It  is  further  ordered 
that  the  relator,  John  H.  Keppelman,  pay  the 
costs  in  this  Court  and  in  the  Court  below. 

Opinion  by  Mercur,  J. 
[See  preceding  case.] 


Oct  &  Nov.  *79,  136.  Nov.  5,  1879. 

Stadtfeld  v.  Huntsman  &  Co. 

Contract —  Whether  bailment  or  sale — Sale  and 
delivery  of  furniture  on  instalments  ^  vendor  re- 
serving  right  of  property — Rights  of  bona  fide 
purchaser  from  vendee. 

A  delivery  of  personal  property  on  credit,  at  stipulated 
prices,  to  be  paid  for  by  instalments,  under  a  wriiten 
agreement  that  the  goods  shall  remain  the  property  of  the 
vendor  until  paid  for,  is  a  sale,  not  a  bailment ;  and  a  bona 
fde  purchaser  from  the  vendee,  without  notice  of  the 
agreement,  takes  a  good  title  as  against  the  vendor. 

Enlow  V,  Klein  (29  P.  F.  S.  488),  distinguished. 

Error  to  the  Common  Pleas  No.  i,  of  Alle- 
gheny County. 
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Replevin,  by  D.  W.  Huntsman  and  W.  R. 
Hamilton,  trading  as  D.  W.  Huntsman  &  Co., 
against  Moritz  Stadtfeld,  for  certain  household 
furniture.  On  the  trial,  before  Stowe,  P.  J., 
the  following  facts  were  shown :  In  October, 
1877,  one  O.  B.  Carpenter  went  to  the  furniture 
store  of  Huntsman  &  Co.  to  purchase  furniture. 
He  selected  such  articles  as  he  desired,  which 
were  charged  to  him  on  the  books  of  Huntsman 
&  Co.,  and  under  the  entry  of  said  charge  was 
entered  the  following  agreement : — 

j  **Thc  above  goods  are  received  by  the  undersigned* 

I         Otis  B.  Carpenter,  upon  the  following  conditions,  to  wit : 
I         I  hereby  agree  to  pay  not  less  than  five  dollars  for  each 

sacceeding  week  until  the  above  amount  is  paid;  the 
I         goods  above  enumerated  to  be  and  remain  the  property  of 

D.  W.  Huntsman  &  Co  ,  subject  to  removal  by  them  or 
I         their  order,  upon  my  failure  to  make  any  or  all  of  the 

aboYe  payments. 

O.  B.  Carpenter. 
"Witness:  W.  McFadden." 

Htmtsman  &  Co.  delivered  the  goods  to  Car- 
penter at  his  place  on  Fourth  Avenue,  Pittsburgh. 
Carpenter  made  no  payment  for  the  furniture, 
and  within  a  day  or  two  removed  it  to  his  resi- 
dence on  Magee  Street.  A  few  days  later  Car- 
penter went  to  Moritz  Stadtfeld,  who  was  a  fur- 
niture dealer  in  Pittsburgh,  stating  that  he  desired 
to  sell  him  some  furniture.  Stadtfeld  examined 
the  furniture,  then  at  Carpenter's  residence,  pur- 
chased it  bona  fide  and  for  value,  without  notice 
of  the  agreement  between  Carpenter  and  Hunts- 
man &  Co.  Carpenter  failed  to  make  any  pay- 
ments under  the  agreement,  and  on  November 
15,  1877,  Huntsman  &  Co.  issued  a  writ  of  re- 
plevin, and  replevied  the  furniture  in  possession 
of  Stadtfeld,  at  his  place  of  business. 

The  Judge  directed  the  jury  to  find  a  verdict  for 
the  plaintiffs,  subject  to  the  opinion  of  the  Court 
on  the  question  of  law  reserved,  **  whether  the 
defendant,  a  purchaser  for  value  without  notice, 
is  affected  by  the  agreement  between  the  plaintiff 
and  Mr.  Carpenter."  The  Court  subsequently 
entered  judgment  upon  the  verdict  for  plaintiff 
on  the  question  reserved,  Stowe,  P.  J.,  saying: 
**We  think,  under  the  principle  of  Enlow  v, 
Klein  (29  P.  F.  S.  488)  and  many  other  cases, 
cited  in  Benjamin  on  Sales,  at  page  274  and 
note,  the  plaintiff  is  entitled  to  recover  in  this 
suit."  The  defendant  took  this  writ,  assigning 
for  error  the  entry  of  judgment  as  above. 

Duffdxad  Alcorn^  for  plaintiff  in  error. 

The  arrangement  between  Carpenter  and 
Huntsman  &  Co.  was  not  a  bailment,  but  was  a 
conditional  sale.  The  goods  having  been  deliv- 
I  ered  to  the  vendee,  a  reservation  of  lien  or  right 
I  of  property  in  the  vendor  will  not  protect  the 
property  from  the  vendee's  creditors,  and  a  bona 
fide  piurchaser  from  the  vendee,  for  value  without 
notice,  will  take  a  good  title  as  against  the 
vendor. 


Euwer,  Assignee  in  Bkcy.,  etc.,  v.  Van  Giesen,  6 
Weekly  Notes,  363. 

Martin  v,  Matbiot,  14  S.  &  R.  215. 

Mitchell  V.  Com.,  i  Wright,  187. 

Rose  V,  Story,  i  Barr,  190. 

Jenkins  ».  Eichelberger,  4  Watts,  121. 

Waldron  v.  Haupt,  2  P.  F.  Smith,  408. 

Heppe  V.  Speakman,  7  Phila.  117. 

Farrell  v.  Nathans,  i  Phila.  557. 

Lehigh  Co.  v.  Field,  8  W.  &  S.  241. 

Henkels  v.  Brown,  4  Phila.  299. 

Haak  v.  Linderman  &  Skeer,  14  P.  F.  Smith,  499. 

Becker  v.  Smith,  9  P.  F.  Smith,  469. 

Welsh  V.  Bell,  8  Casey,  12. 

Wait  V,  Green,  36  N.  Y.  556. 

Smith  V,  Lynes,  I  Selden,  N.  Y.  42. 

Mirch  V.  Wright,  46  111.  487. 
This  agreement  was  nothing  more  than  a  chat- 
tel mortgage,  which  is  not  sanctioned  in  Penn- 
sylvania. 

Kennedy  and  Doty^  for  defendants  in  error. 
The  real  question  here  is,  did  the  agreement 
constitute  a  bailment  or  a  sale  ?    The  writing 
was  for  the  Court  to  interpret,  and  it  was  rightly 
held  to  be  a  bailment. 

Enlow  V.  Klein,  29  P.  F.  S.  488. 

Rose  V.  Story,  i  Barr,  190. 

Chri<t  v.  Kleber,  29  P.  F.  S.  290. 
.  Rowe  V,  Sharp,  I  P.  F.  S.  26. 

Chamberlain  v.  Smith,  8  Wright,  43 1. 

Brown  v.  Wilmerding,  5  Deru,  225, 

Clark  V,  Jack,  7  Watts,  375. 

Sterling  v,  Goodrich,  23  Pitts.  L.  J.  174, 

Myers  v,  Harvey,  2  P.  &  W.  481. 

Becker  v.  Smith,  9  P.  F.  S.  469. 

Henry  v.  Patterson,  7  P.  F.  S.  346. 

Lehigh  Co.  v.  Field,  8  W.  &  S.  232. 

January  5,  1880.  The  Court.  It  has  long 
been  an  established  rule  in  Pennsylvania  that  a 
sale  and  delivery  of  personal  property,  with  an 
agreement  that  the  ownership  shall  remain  in  the 
vendor  until  the  purchase-money  is  paid,  is 
fraudulent  and  void  as  to  the  creditors  of  the 
vendee  and  innocent  purchasers.  Yet  there  are 
exceptions  to  the  rule  that  possession  must  ac- 
company the  ownership  of  chattels.  It  was  said 
by  TiLGHMAN,  C.  J.,  in  Martin  v,  Mathiot  (14 
S.  &  R.  214),  that  "There  are  certain  necessary 
and  lawful  contracts  by  which  the  owner  parts 
with  the  possession,  and  yet  fraud  cannot  be  pre- 
sumed. Such  are  the  contracts  of  lending  and 
hiring,  both  very  useful,  and  without  which  so- 
ciety could  not  well  exist.  It  is  of  the  essence 
of  these  that  the  owner  should  give  up  the  pos- 
session for  a  time."  Various  devices  have  been 
resorted  to  at  times  to  evade  the  above  rule,  but 
it  is  believed,  in  the  long  line  of  cases  upon  this 
subject,  it  has  not  been  substantially  departed 
from.  There  have  been  numerous  cases  of  bail- 
ment, some  of  them,  perhaps,  very  close  upon 
the  border,  where  no  present  contract  of  sale  is 
made,  that  have  been  excepted  from  the  opera- 
tion of  the  rule.  Any  apparent  conflict  between 
decided  cases  is  doubtless  owing  to  the  difficulty 
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of  applying  the  principle  referred  to  to  the  fkcts 
of  a  particular  case. 

The  transaction  between  the  plaintiffs  below 
and  O.  B.  Carpenter  was  not  a  bailment  either 
in  form  or  sut»tance.  It  was  not  a  lending  of 
the  goods,  nor  was  it  a  contract  of  hiring.  It 
was  a  sale  of  the  furniture  for  a  stipulated  sum 
or  price,  and  was  so  charged  upon  the  plaintiffs* 
books.  The  delivery,  however,  was  made  upon 
an  agreement  signed  by  Carpenter  to  pay  **  not 
less  than  five  dollars  for  each  succeeding  week 
until  the  above  amount  ($113.75,  the  price  of 
the  articles)  is  paid,  the  goods  above  enumerated 
to  be  and  remain  the  property  of  D.  W.  Hunts- 
man &  Co.,  subject  to  removal  by  them  or  their 
order,  upon  any  failure  to  make  any  or  all  of 
the  above  payments."  The  purchaser  having 
received  the  furniture  under  this  agreement, 
placed  it  in  his  house,  and  failed  to  make  any  of 
the  stipulated  payments,  and  finally  sold  it  to  the 
defendant  below,  who  took  it  without  notice  of 
the  agreement.  The  Court  below  held,  under 
the  authority  of  Enlow  v.  Klein  (29  P.  F.  S. 
488),  that  the  defendant  took  no  title,  and  the 
plaintiffs  were  entitled  to  recover. 

A  number  of  authorities  were  cited  as  sustain- 
ing the  ruling  of  the  Court.  A  brief  reference  to 
them  may  not  be  out  of  place.  Clark  v.  Jack 
(7  Watts,  375),  was  a  loan  of  personal  property, 
subject  to  be  turned  into  a  sale  at  a  future  time 
upon  compliance  with  certain  conditions.  It 
was  said  by  the  Court:  **  Properly  speaking, 
there  was  not  a  sale,  but  a  contract  to  sell  at  a 
future  day ;  and  the  delivery  in  the  mean  time 
was  a  loan  subject  to  be  turned  into  a  sale  by 
compliance  with  certain  conditions."  Myers  v. 
Harvey  (2  Penrose  &  Watts,  478)  was  a  clear 
case  of  bailment.  The  personal  property  in 
question  had  been  purchased  at  a  sherilTs  sale, 
and  left  in  the  possession  of  the  defendant  under 
a  lease  from  the  purchaser.  In  Lehigh  Co.  v. 
Field*  (8  W.  &  S.  232)  there  was  merely  an 
agreement  for  a  future  sale.  There  was  no  pre- 
sent sale  between  the  parties ;  the  boatmen  were 
the  servants  of  the  company ;  the  boats  in  ques- 
tion remained  in  the  ostensible  ownership  of  the 
company ;  they  retained  their  places  on  the  com- 
pany's register,  and  were  not  distinguishable 
from  their  other  boats ;  the  men  had  merely  the 
privilie^e  of  buying  them  at  a  future  time  when  a 
bill  of  sale  was  to  be  made  therefor.  Rose  v. 
Story  (i  Barr,  190)  is  an  authority  so  strongly 
the  other  way  that  we  need  not  discuss  it.  No 
fault  is  found  with  the  principle  cited  therefrom, 
that  "  where,  by  the  terras  of  the  contract,  the 
vendee  receives  a  chattel  to  keep  for  a  certain 
time  and  then  to  become  owner  of  it,  if  he  has 
paid  the  stipulated  price,  otherwise  to  pay  for 
its  use,  he  receives  it  as  bailee,  and  the  property 
is  not  changed  until  the  price  is  paid,"    This 


principle  does  not  apply  here,  for  we  have  no 
such  facts.  Rowe  v.  Sharp  (i  P.  F.  S.  26)  was 
a  bailment.  Sharp,  by  writing,  let  to  Goff  two 
billiard  tables  for  nine  months,  Goff  to  use  them 
at  his  place  of  business,  pay  a  certain  sum  for 
their  use,  and  at  the  end  of  the  term  to  rede- 
liver them,  and  if  then  Goff  had  complied  with 
the  covenants  of  the  agreement.  Sharp  was  to 
make  him  a  bill  of  sale  of  the  tables,  the  consid- 
eration for  which  was  to  be  the  sum  paid  for 
their  use.  This  was  held  to  be  a  bailment  for 
the  use  of  the  tables,  with  a  provision  for  sale  in 
case  of  the  payment  of  the  price.  In  Chamber- 
lain V,  Smith  (8  Wright,  431)  there  was  a  con- 
tract by  which  a  yoke  of  oxen  was  delivered  to 
a  hirer  '*  to  keep  and  work  in  a  reasonable  far- 
mer-like manner  for  the  term  of  one  year ;  said 
cattle  to  be  returned  in  one  year.  But  the  said 
Mr.  Wharter  (the  hirer)  has  the  privilege,  by 
paying  forty  dollars  and  legal  interest  at  the  ex- 
piration of  the  year,  to  keep  said  cattle."  Mr. 
Justice  Strong,  who  delivered  the  opinion  of 
the  Court,  in  speaking  of  this  contract,  said  : 
**  It  was  a  bailment,  not  a  sale ;  a  bailment  with 
a  refusal  of  the  cattle  for  a  stipulated  time.  The 
bailee  received  them  to  keep  and  use.  He  en- 
gaged to  keep  and  use  them  in  a  reasonable  far- 
mer-like manner,  and  to  return  them  at  the  end 
of  a  year.  All  this  looks  to  a  contract  of  hire, 
and  nothing  else.  Then  followed  the  provision 
that  if  the  bailee  would  pay  a  definite  sum  at  the 
end  of  the  period  for  which  the  cattle  were  let, 
they  should  be  his,  but  without  any  obligation 
on  his  part  to  buy  them.  No  doubt  a  sale  and 
delivery  of  personal  property,  with  an  agreement 
that  the  ownership  shall  remain  in  the  vendor 
until  the  purchase-money  is  paid,  enables  cred- 
itors of  the  vendee  to  seize  and  sell  for  the  pay- 
ment of  his  debts."  Henry  v.  Patterson  (7  P. 
F.  S.  346)  was  a  case  of  bailment,  as  was  also 
Becker  v.  Smith  (9  Id.  469).  Enlow  v.  Klein 
(29  P.  F.  S.  488),  relied  upon  by  the  Court  be- 
low, and  the  last  of  this  series  of  cases,  is  an  ad- 
mittedly close  case,  and  comes  nearer  sustaining 
the  contention  of  the  plaintiffs  than  any  of  those 
commented  upon.  Yet  we  regard  it  as  rightly 
decided  and  easily  distinguishable  from  the  one 
in  hand.  An  examination  of  the  facts  shows 
that  it  was  a  case  of  hiring ;  that  two  dollars  per 
week  of  the  sum  to  be  paid  was  for  the  use  or 
hire  of  the  horses.  This  clearly  appears  in  the 
report  of  the  facts,  and  is  also  referred  to  in  the 
opinion  of  our  lamented  brother  Woodward. 
This  was  an  important  feature  of  the  case  in  our 
consultation,  and  is  referred  to  now  that  it  may 
not  be  misunderstood  hereafter.  Enlow  v. 
Klein  was  justified  by  the  authorities,  and  we  do 
not  propose  to  disturb  it ;  but  we  will  not  take 
one  step  beyond  it.  We  stop  just  where  it  ends. 
The  force  of  the  argument  for  the  plaintiff  was 
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spent  in  showing  that  a  case  of  bailment  is  not 
within  the  rule  laid  down  for  conditional  sales. 
The  principle  is  conceded,  but  it  has  failed  in 
showing  the  existence  of  a  bailment.  On  the 
contrary,  it  was  a  sale,  and  comes  directly  within 
the  ruling  of  Clow  r.  Woods  (5  S.  &  R.  275); 
Babb  V.  Clemson  (10  Id.  419) ;  Martin  v.  Math- 
iot  (14  Id.  214);  Jenkins  v.  Eichelberger  (4 
Watts,  121);  Rose  v.  Story  (i  Barr,  190); 
Mitchell  z^.  The  Com*th  for  use  (i  Wright,  187) ; 
Waldron  v.  Haupt  (2  P.  F.  S.  408) ;  Haak  v, 
Linderman  (14  P.  F.  S.  499),  and  similar  cases. 

The  judgment  is  reversed,  and  judgment  non 
obstante  veredicto  for  the  defendant  upon  the  re- 
served point. 

Opinion  by  Paxson,  J. 

[See  next  case.] 


Oct.  &  Nov.  1880.  Oct.  21,  1880. 

Brunswick  v.  Hoover. 

Vendor  and  vendee —  Conditional  sale — Bailment 
— Lease  of  chattels — Debtor  and  creditor. 

A  sale  and  delivery  of  personal  property,  with  an  agree- 
menu  thai  the  ownership  shall  remain  in  the  vendor  until 
the  purchase-money  is  paid,  will  enable  the  creditors  of 
the  vendee  to  seize  and  sell  the  same  for  the  payment  of 
his  debts. 

A.  agreed  to  furnish  B.  with  certain  chattels  for  which 
payment  was  to  be  made  in  instalments,  said  payment  to 
be  secured  by  lease,  and  the  property  to  remain  in  the 
vendor  until  the  settlement  was  completed.  The  chat* 
tels  were  delivered  to  B.,  and  a  lease  and  notes  exe- 
cuted in  pursuance  of  the  terms  of  the  above  agreement. 
Said  chattels  having  been  levied  upon  and  sold  by  B.*s 
creditors  as  the  goods  of  B. ,  and  trespass  having  been 
brought  by  A.  against  such  creditors  and  the  sher3f  sell- 
ing the  goods : 

Heiti,  that  the  contract  amounted  to  a  sale  on  credit, 
accompanied  by  a  lease  as  security  for  the  payment  of  the 
price,  that  such  an  agreement,  while  good  between  the 
parties,  could  not  keep  B.*s  creditors  at  bay,  and  that, 
therefore,  they  were  not  trespassers. 

Error  to  the  Common  Pleas'  of  Venango 
County. 

Trespass,  by  John  M.  Brunswick  and  others, 
trading  as  The  J.  M.  Brunswick  and  Balke  Com- 
pany, against  C.  M.  Hoover  and  J.  H.  and  J.  W. 
Windsor. 

On  the  trial,  before  Taylor,  P.  J.,  the  follow- 
ing facts  appeared :  On  January  28,  1878,  The 
J.  M.  Brunswick  and  Balke  Company,  plaintiffs, 
by  their  agent,  H.  F.  Corbin,  entered  into  the 
following  contract : — 

Oil  City,  Pa.,  January  28, 1878. 

Andrew  E.  Russell  has  this  day  ordered  of  The  J.  M. 

Brunswick  &  Balke  Co.,  through  H.  F.  Corbin,  agent, 

object,  however,  to  the  approval  of  The  J.  M.  Brunswick 

&  Balke  Co.,  four  (4)  carom  billiard  tables.  Terms  (^375) 


three  hundred  and  seventy-five  dollars,  cash,  balance  in 
twelve  payments  of  I75.00  each,  payable  in  the  twelve 
following  consecutive  months,  with  interest  at  the  rate 

of per  annum.     Payment  to  be  secured  by  first 

lease  and  nre  insurance  on  said  tables.  It  is  under- 
stood that  the  title  to  the  property  described  in  this  con- 
tract shall  remain  with  The  J.  M.  Brunswick  &  Balke 
Co.,  until  the  notes  and  chattel  leases  are  fully  executed 
by  the  purchaser,  and  that  under  no  circumstances  shall 
any  claim  be  made  as  owner  until  the  settlement  is  so 
completed. 

Tables  to  be  shipped  to  Oil  City,  the  freight  payable  by 
the  purchaser.  Settlement  to  be  made  on  delivery  of 
tables  at  office  of  Express  Company,  Oil  City,  Pa. 

The  J.  M.  Brunswick  &  Balke  Co.,    [seal.] 
per  H.  F.  Corbin,  Agent,     [seal.] 

The  tables  were  accordingly  duly  forwarded  to 
Oil  City,  where  they  arrived  on  February  16, 
1878,  Russell  paying  the  freight  and  removing 
the  tables  to  his  billiard-room.  On  February  19, 
1878,  an  agreement  was  entered  into  between 
The  J.  M.  Brunswick  and  Balke  Co.  and  Russell, 
whereby  it  was  witnessed  that  the  company  had 
leased  the  billiard  tables  to  Russell  for  the  term 
of  twelve  months  for  the  sum  of  I967,  with  inte- 
rest fin  addition  to  the  sum  of  J375  that  day 
paid  for  rent),  which  amount  was  to  be  payable 
in  twelve  payments  of  |8o. 5 8  each,  the  first  note 
falling  due  on  March  19,  1878,  and  the  remain- 
ing eleven  notes  on  the  nineteenth  day  of  each 
consecutive  month  thereafter.  The  company 
further  entered  into  a  covenant  in  the  nature  of 
a  covenant  for  quiet  enjoyment.  Russell  cove- 
nanted to  pay  the  rent  stipulated,  not  to  assign 
the  lease,  to  insure,  etc.  etc.,  and  on  breach  of 
any  of  said  last-named  covenants  it  was  agreed 
that  the  company  might  enter  on  the  premises, 
and  have  and  possess  the  property  leased  as  of 
their  former  estate  therein,  the  company  further 
covenanting  that  on  payment  of  the  whole  of 
said  rent  they  would  give  to  Russell  a  bill  of  sale 
of  the  property  leased. 

The  cash  spoken  of  in  the  foregoing  lease  was 
paid  by  Russell  and  the  notes  drawn.  Only  two 
of  the  notes  were  paid.  On  May  28,  1878,  J. 
H.  &  J.  W.  Windsor,  defendants,  obtained  judg- 
ment against  Russell,  and  issued  a  fi.  fa  thereon, 
in  pursuance  of  which  Hoover,  the  defendant, 
as  sheriff,  levied  on  the  billiard  tables  in  ques- 
tion as  the  property  of  Russell,  and  sold  the  same 
to  J.  H.  &  J.  W.  Windsor,  whereupon  The  J.  M. 
Brunswick  and  Balke  Company  brought  this  suit. 

The  Court  instructed  the  jury,  inter  alia,  as 
follows:  ** After  certain  preliminary  arrange- 
ments were  made  between  them,  certain  nego- 
tiations looking  forward  to  a  final  sale,  on  the 
28th  of  January,  1878,  a  paper  is  executed  which, 
in  our  opinion,  states  the  contract  between  these 
parties,  when  it  was  approved,  submitted  to  the 
plaintiffs  in  .the  suit,  and  approved  by  them. 
That  it  was  done  is  evidenced  by  the  fact  that 
under  the  contract  the  possession  of  the  property 
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was  changed.  The  billiard  tables  and  fixtures 
were  sent,  in  pursuance  of  this  contract,  to  Oil 
City.  This  contract,  in  our  opinion,  is  the  con- 
tract between  the  parties.  Although  it  provides 
upon  its  face  for  certain  naatters  to  be  performed 
thereafter,  to  wit:  The  execution  of  a  lease 
which  the  plaintiffs  here  claim  was  the  final  con- 
tract between  the  parties.  We  cannot  agree 
with  them  in  that;  we  think  that  this  was  the 
contract  between  the  parties,  and  that  the  lease 
was  executed  in  pursuance  of  this  contract  there 
for,  as  well  as  the  delivery  of  the  possession  of 
the  property.  That  being  so,  gentlemen,  we 
instruct  you  that, — under  the  papers  in  this  case, 
as  the  parties  have  chosen  to  make  this  a  question 
of  law  for  the  Court, — we  instruct  you  that,  un- 
der the  papers  in  this  case,  this  was  a  conditional 
sale,  and  that  the  title  to  the  property  passed  at 
the  time  of  its  delivery  in  Oil  City,  and  the  con- 
summation of  the  contract  by  the  delivery  of  the 
property  and  the  execution  of  the  lease  therefor ; 
the  title  to  the  property  passed,  so  far  as  credit- 
ors were  concerned ;  .  .  .  ai^  the  defend- 
ants having  levied  upon  it  as  the  property  of 
Russell,  and  sold  it  as  his  property,  plaintiff  can- 
not recover  in  this  action.  They  were  not  tres- 
passers. Your  verdict,  gentlemen,  will  be  for 
the  defendants.** 

Verdict  and  judgment  for  defendants,  where- 
upon plaintiffs  took  this  writ,  assigning  for  error, 
inter  alia,  the  portion  of  the  charge  above  cited. 
William  McNair,  for  plaintiffs  in  error. 
The  lease  embodies  the  final  agreement  of  the 
parties,  and  not  the  former  agreement  of  Jan.  28. 
The  case  is  not  that  of  a  conditional  sale,  but  of 
a  bailment  with  a  superadded  agreement  to  vest 
the  title  in  the  bailee  on  payment  of  a  sum  cer- 
tain. 

Myers  v.  Harvey,  2  P.  &  W.  479. 

Rowe  V.  Sharp,  i  Smith,  30. 

Clark  V,  Jack,  7  Watts,  375. 

Christ  V,  Kleber,  29  Smith,  290. 

Henry  v.  Patterson,  7  Smith,  351, 

Enlow  V,  Klein,  29  Smith,  488. 

Becker  v.  Smith,  9  Smith,  470. 

The  cases  of  Martin  v,  Mathiot  (14  S.  &  R. 
214),  and  Rose  v.  Story  (i  Barr,  190),  are  readily 
distinguishable. 

DodddJid  Lee,  for  defendants  in  error. 
The  case  is  one  of  a  conditional  sale.    There 
is  no  stipulation  as  to  the  return  of  the  property 
which  will  make  the  transaction  a  bailment. 
Rose  V,  Story,  i  Barr,  190. 
Euwer  v.  Van  Giesen,  6  Weekly  Notes,  363. 
Krause  v.  Common w^th,  9  Id.  61. 

November  8, 1880.  The  Court.  In  the  re- 
cent case  of  Stadtfeld  v.  Huntsman  [preceding 
case],  we  endeavored  to  point  out,  with  some 
care,  the  distinction  between  a  conditional  sale 
and  a  bailment,  and  the  line  of  cases  commencing 


with  Clow  V.  Woods  (5  S.  &  R.  275),  and  end- 
ing with  Enlow  v,  Klein  (29  P.  F.  S.  488),  was 
considered  and  commented  upon.  We  need  not 
repeat  what  was  there  said. 

The  case  in  hand  comes  precisely  within  the 
ruling  of  Stadtfeld  v.  Huntsman.  ITie  transac- 
tion was  a  conditional  sale.  The  attempt  to 
disguise  it  under  the  cloak  of  a  bailment  was  too 
clumsy  even  to  have  the  merit  of  being  clever. 
The  contract  of  Jan.  28,  1878,  was  a  sale  of  the 
billiard  tables  upon  a  credit,  with  a  stipulation 
that  payment  should  be  secured  by  a  lease  of  the 
tables,  and  an  insurance  thereon.  When  the 
tables  were  delivered,  the  subsequent  agreement 
of  2 2d  of  February,  1878,  was  executed.  This 
paper  is  in  form  a  lease,  and  it  was  not  denied 
that  it  was  executed  in  pursuance  of  and  in  strict 
compliance  with  the  contract  of  sale  of  the  pre- 
ceding January.  The  feeble  attempt  to  prove 
that  the  tables  were  delivered  under  the  lease, 
and  not  under  the  contract,  will  not  avail,  for 
the  reason,  among  others,  that  the  two  papers 
must  be  regarded  as  one  transaction.  Taken 
together,  they  amount  to  a  sale  of  the  billiard 
tables  upon  credit,  accompanied  with  a  lease 
thereof  as  a  security  for  the  payment  of  the 
price.  Such  a  contract,  while  good  between  the 
parties,  will  not  keep  creditors  at  bay.  It  is 
worthless  as  to  them.  There  is  no  principle  of 
law  better  settled  in  Pennsylvania  than  that  a 
sale  and  delivery  of  personal  property,  with  an 
agreement  that  the  ownership  shall  remain  in  the 
vendor  until  the  purchase-money  is  paid,  enables 
creditors  of  the  vendee  to  seize  and  sell  the  same 
for  the  pajrment  of  his  debts.  It  would  be  a  need- 
less labor  to  cite  the  numerous  cases  in  which  this 
doctrine  has  been  asserted. 

It  was  urged,  however,  that  the  case  in  hand 
is  upon  all  fours  with  Rowe  v.  Sharp  (i  P.  F.  S. 
27),  and  that  we  cannot  affirm  this  judgment 
without  overruling  that  case.  Rowe  v.  Sharp, 
like  Enlow  v.  Klein,  was  a  close  case,  and  stands 
upon  the  border.  It  differs  from  the  present  one 
in  two  important  particulars.  While  in  Rowe  v. 
Sharp  there  was  evidence  of  a  sale  of  the  billiard 
tables  by  Sharp  to  Goff  a  few  days  prior  to  the 
lease,  there  was.no  agreement  for  a  lease  or  secu- 
rity; and  again,  in  Rowe  v.  Sharp  there  was  an 
express  stipulation  for  a  return  of  the  property  at 
the  end  of  the  bailment.  This  important  part  of 
a  contract  of  bailment  is  wholly  omitted  in  the 
lease  between  the  parties  to  this  contention.  The 
lessors  may  re-enter  and  take  possession  of  the 
property  upon  a  breach  by  the  lessee  of  the  cov- 
enants contained  in  the  lease.  But  if  the  lessee 
fulfils  his  covenants,  that  is  to  say,  if  he  pays  the 
several  instalments  as  they  mature,  the  lessors 
cannot  reclaim  the  property,  nor  is  the  lessee 
bound  to  restore  it  after  the  bailment  is  over. 

There  is  not  a  single  element  of  a  bailment  in 
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this  transaction.  It  is  immaterial  what  the  par- 
ties call  it,  the  law  pays  little  heed  to  the  label ; 
it  looks  beneath  and  examines  the  nature  and 
character  of  the  contract  between  the  parties. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 
[See  preceding  case.] 


€ommon  Uleas— 2ah). 


C  P.  No.  2.  March,  1881. 

Campbell  v.  City  of  Philadelphia. 
Contract — Proposal  or  advertisement  may  he 
withdrawn  before  acceptance ^  but  after  accept- 
ance the  terms  of  the  contract  are  so  far  fixed 
that  neither  party  can  vary  the  essenticU  con- 
ditions. 

Motion  for  injunction  upon  bill  and  answer. 
The  bill  set  out  that  the  Board  of  Health,  a 
department  of  the  city  of  Philadelphia,  having 
advertised  for  proposals  or  bids  for  cleaning  cer- 
tain streets,  upon  the  condition  named  in  the  ad- 
vertisement, inter  alia^  that  security  must  be 
given  by  the  contractor  in  double  the  amount  of 
the  contract,  the  plaintiff  offered  a  bid,  which 
was  fornoally  accepted  by  the  said  Board  of 
Health,  and  a  contract  ordered  to  be  put  in 
writing  and  signed ;  that  the  complainant  ten- 
dered sufficient  and  satisfactory  security  in  the 
proper  amount,  and  otherwise  stood  ready  and 
willing  to  perform  all  the  requirements  of  the 
advertisement  and  bid,  but  that  the  defendant 
had  inserted  in  the  written  contract  a  condition 
that  **  fifty  per  centum  of  the  payments  of  Janu- 
ary, February,  and  March  shall  be  retained  until 
the  end  of  the  year,"  and  threatened  unless  com- 
plainant would  sign  with  that  condition,  that  a 
new  advertisement  would  be  made  and  the  con- 
tract awarded  to  a  new  bidder.  The  prayer  was 
for  an  injunction  against  such  threatened  action, 
and  a  decree  that  complainant  was  entitled  to  the 
contract  on  the  conditions  of  the  bid. 

The  answer  admitted  the  facts  as  set  forth  in 
the  bill,  but  claimed  that  the  rights  of  the  parties 
were  not  fixed  until  the  written  contract  should 
be  signed,  and  that  the  proposed  condition  was 
within  the  discretion  of  the  Board  of  Health. 
Archer^  for  complainant. 
Morgan^  Assistant  City  Solicitor,  for  defend- 
ant. 

The  Court.    Complainant  argues  that  as  Sec- 
tion 5  of  the  Act  of  i8th  March,  1869,  directs 


that  "  contracts  shall  be  paid  by  the  City  Trea- 
surer in  equal  monthly  payments ^^^  the  provision 
that  **  fifty  per  cent,  of  the  payments  of  January, 
February^  and  March  be  retained  to  the  end  of 
the  year,"  is  in  violation  of  the  law,  and  there- 
fore void.  We  cannot,  however,  assent  to  this 
view.  The  third  section  of  the  same  Act  pro- 
vides that  the  **  contractors  shall  enter  into  such 
security  for  the  faithful  performance  of  the  said 
work,  in  such  sum,  and  in  such  manner  as  shall 
be  approved  by  the  Board."  **  Such  security," 
clearly  must  mean  such  kind  of  security ;  **  such 
sum,"  leaves  the  amount  to  the  absolute  discre- 
tion of  the  Board;  and  the  expression  **such 
manner,"  must  refer  to  the  mode  of  entering  it, 
including  the  terms  as  well  as  the  forms  of  the 
contract.  How  far  this  discretion,  given  in  Sec- 
tion 3,  is  limited  by  the  direction  of  Section  5, 
it  is  not  necessary  now  to  inquire,  but  we  are 
clearly  of  opinion  that  the  latter  section  is  not  so 
strictly  mandatory  as  to  make  void  the  proposed 
condition  retaining  the  fifty  per  cent.,  if  it  were 
properly  a  part  of  the  contract  between  the 
parties. 

But  we  are  also  of  opinion  that  this  condition 
was  not  one  of  the  terms  of  the  contract,  and 
cannot  now  be  imposed  upon  the  complainant 
against  his  will.  The  Board  invited  proposals 
upon  the  announced  condition  that  "the  suc- 
cessful bidder  would  be  required  to  give  security 
in  double  the  amount  of  the  contract."  Com- 
plainant made  his  bid  upon  that  condition,  and 
the  Board  accepted  his  bid  and  awarded  him  the 
contract.  It  is  true  that  both  parties  contemp- 
lated that  the  contract  should  be  put  into  writing 
in  due  form,  but  it  was  to  be  a  writing  in  accord- 
ance with  the  agreement  already  arrived  at.  By 
the  acceptance  of  the  complainant's  bid  the  sub- 
stantial aggregcUio  mentium  was  reached,  and  the 
rights  of  the  parties  were  so  far  fixed  that  neither 
could  afterwards  vary  any  of  the  essential  con- 
ditions of  the  proposal.  That  the  provision  now 
sought  to  be  imported  into  the  contract,  where- 
by, after  complainant  has  given  the  full  security 
stipulated  for  in  the  advertisement,  one-eighth  of 
his  entire  compensation  is  to  be  locked  up  till 
the  end  of  the  year,  is  a  substantial  variance  of 
the  contract,  does  not  need  argument.  Such  a 
provision  is  no  doubt  a  good  one ;  the  testimony 
is  that  it  has  been  found  so  in  the  experience  of 
the  city  departments ;  and  if  the  contractor  had 
made  his  bid  with  notice  of  it,  he  could  not  be 
heard  now  to  complain,  but  not  having  had 
notice  it  cannot  now  be  imposed  upon  him. 

The  injunction  prayed  for  is  awarded. 

Opinion  by  Mitchell,  J. 
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C.  p.  No.  3.  June  18,  1881. 

Fillman  v.  Fillman. 

Practice — Divorce — Service  of  subpoena  when 

respondent  is  in  another  county. 

Rule  to  set  aside  service  of  subpoena  in  di- 
vorce. 

The  subpoena  was  served  by  the  sheriff  of 
Montgomery  County. 

Vocum,  for  the  rule,  did  not  appear. 
Edwards  J  contra. 

The  subpoena  may  be  served  on  respondent 
wherever  found. 

Act  of  March  13,  1815,  Purd.  Dig.  510,  pi.  12. 
A  personal  service  on  respondent  when  out  of 
the  jurisdiction  is  a  mere  matter  of  grace,  publi- 
cation being  all  that  is  required. 

Harvey  v.  Harvey,  2  Weekly  Notes,  225. 
Keen  v.  Keen,  Ibid.  492. 

The  Court  (Xudlow,  P.  J.).  The  practice 
has  been,  ever  since  the  time  of  Judge  King,  to 
get  an  order  from  the  Court  of  original  jurisdic- 
tion before  service  can  be  made  by  the  sheriff  of 
another  county. 

Rule  absolute. 


C.  P.  No.  4. 


Tune  II,  1881. 


Reinhart  v.  Vaux  et  al. 

Commutation  of  sentence  for  good  behavior — Act 
May  21  ^  1869-:— Successive  sentences. 

Rule  to  take  off  nonsuit. 

This  was  an  action  for  damages  against  the 
Board  of  Prison  Inspectors  of  the  Eastern  State 
Penitentiary. 

On  the  trial  the  following  facts  appeared.  The 
plaintiff  was  sentenced  in  the  District  Court  of 
the  United  States  on  June  14,  1873,  on  ^^^  bills 
of  indictment  for  uttering  counterfeit  bank 
notes,  to  the  term  of  eighteen  months'  imprison- 
ment on  each  bill,  the  second  term  to  commence 
on  the  expiration  of  the  first  term.  The  Act  of 
May  21,  1869,  allows  a  deduction  for  good  con- 
duct of  one  month  on  each  of  the  first  |wo  years 
of  a  sentence,  two  months  on  each  succeeding 
year  to  the  fifth  year,  etc.  It  also  appeared 
that  on  February  7,  1876,  the  plaintiff,  claiming 
that  under  the  law  he  should  be  discharged  on  the 
14th  of  that  month,  obtained  from  Cadwalader, 
J.,  a  writ  of  habeas  corpus.  After  several  hear- 
ings he  was  finally  remanded  to  the  custody  of 
the  warden  by  the  Judge,  and  the  case  was  sub- 
mitted to  the  Attorney-General  of  the  United 
States,  who  directed  that  the  prisoner  should  be 
retained  in  custody  until  the  14th  day  of  April, 
according  to  the  commutation  adopted  by  the 
Board  of  Inspectors.  He  was  discharged  on  ihe 
last  mentioned  date. 


The  Court  entered  a  nonsuit  for  plaintiff  on 
the  following  grounds:  (i)  that  the  two  sen- 
tences could  not  be  aggregated  or  treated  as  one, 
but  that  they  were,  in  law  and  in  fact,  separate 
and  distinct,  and  that  the  commutation  was  to  be 
calculated  on  each  one  separately  and  successively ; 
(2)  that  the  inspectors  had  large  discretionary 
power  in  the  matter  of  discharge  for  good  be- 
havior, the  discharge  in  such  cases  not  being  a 
matter  of  strict  right,  but  rather  of  favor. 

George  K,  Cross,  for  the  rule. 

The  two  sentences  should  be  treated  as  one 
term,  and  plaintiff  should  have  been  allowed  com- 
mutation on  a  term  of  three  years  which  would 
be  four  months,  instead  of  two  months  which 
was  allowed,  that  is  that  the  two  sentences  should 
be  aggregated  and  treated  as  one--  There  can  be 
no  discretionary  power  with  the  inspectors  where 
the  performance  of  a  duty  is  declared  by  law. 
Com'tb  ex  reL  v.  Wardens  and  Inspectors,  S.  C.  Jan. 
T.  1871,  No.  215. 

Furman  Sheppard,  contra. 

The  Court.    Rule  refused. 


C.  P.  No.  4.  June  13,  1881. 

Millard  v.  Greeves's  Administrator. 
Practice — Parties — Scire  facias  sur   judgment 
must  conform  to  the  original  judgment — DecUh 
of  one  of  several  joint  judgment  debtors. 
Sur  motion  for  judgment  for  defendants  non 
obstante  veredicto  on  point  reserved. 

Judgment  was  entered  on  a  transcript  of  record 
from  the   Court  of  Common  Pleas  of  Chester 
County  against  John  Greeves  and  Alex.  Greeves. 
By  a  writing  filed  October  2,  1880,  the  death  of 
Alex.  Greeves  was  suggested,  and,  eo  die,  sci.  fa. 
quare  executionem  non  issued  against  Sylvester 
Gavitt,  administrator  of  Alex.  Greeves,  deceased. 
At  the  trial  the  plaintiff  offered  in  evidence 
the  transcript  of  record  of  the  Common  Pleas  of 
Chester  County,  showing  a  joint  judgment  note 
made  by  John  and  Alex.  Greeves  to  Millard. 
It  was  admitted  under  objection,  and  as  no  other 
evidence  was  offered  the  jury  were  directed  to 
find  a  verdict  for  plaintiff  subject  to  the  point  of 
law  reserved,  whether,  under  the  above  facts  the 
plaintiff  was  entitled  to  recover. 
Sylvester  Gavitt,  Jr,,  for  the  motion,  cited — 
McCabe  v.  United  States,  4  Watts,  325. 
Stoner  v.  Siroman,  9  W.  &  S.  8$. 
Grenell  r.  Sharp,  4  Wh.  344. 
Richter  v.  Cummings,  10  Sm.  441. 
(No  counsel  appeared  contra.) 

C.  A.  V. 

June  25,  i88t.    The  Court.    The  question 
upon  which  this  case  depends  has  been  several 
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times  expressly  ruled  in  this  State.  Where  there 
is  a  joint  judgment  against  several  defendants,  and 
one  of  them  dies,  a  scire  facias  will  not  lie 
against  the  personal  representatives  of  the  de- 
ceased defendant  alone  without  joining  the  sur- 
viving defendant  also  (Stoner  v.  Stroman,  9 
W.  &  S.  85  ;  Commonwealth  v.  Miller's  Admin- 
istrators, 8  S.  &  R.  452;  Commonwealth  v, 
Mateer,  16  S.  &  R.  416).  At  common  law, 
where  one  of  several  joint  defendants  dies,  the 
plaintiff  could  have  execution  against  the  goods 
of  the  survivor  only,  but  by  the  statute  West- 
minster 2d,  he  might  have  a  scire  facias  against 
the  survivor  and  the  heirs  and  terre  tenants  of 
him  who  is  dead,  the  land  remaining  bound, 
although  the  personal  estate  was  not.  According 
to  our  practice,  as  lands  are  assets  for  the  pay- 
ment of  debts,  and  subject  to  sale  on  a  judgment 
against  the  personal  representatives,  the  executor 
or  administrator  is  substituted  for  the  heir,  and  in 
Brown  V.  Webb  (i  Watts,  411),  it  was  held  to  be 
enor  to  omit  the  executors  and  to  sue  the  scire 
facias  against  the  heir  alone.  By  the  Act  of  i  ith 
of  April,  1848  fBrightly's  Purdon,  827),  when 
judgment  is  obtained  against  two  or  more  joint 
obligors,  promissors,  or  contractors,  the  death  of 
one  does  not  discharge  his  estate,  whether  real  or 
personal,  but  both  the  real  and  personal  estate 
remain  liable,  as  if  the  judgment  had  been  several. 
Gavitt,  the  administrator  of  Alexander  Greeves, 
was  therefore  properly  a  defendant  in  the  scire 
facias,  but  the  plaintiff  had  no  warrant  for  omit- 
ting John  Greeves,  the  surviving  defendaiit  in  the 
judgment,  and  bringing  his  scire  facias  against 
the  administrator  of  Alexander  alone.  His  error 
in  doing  so  is  fatal,  for  such  a  scire  facias  cannot 
be  maintained.  A  scire  facias  to  revive  a  judg- 
ment must  issue  against  all  the  original  defend- 
ants. The  plaintiff  cannot  drop  one  and  proceed 
against  the  others  (Gernell  v.  Sharp,  4  Wh.  344 ; 
Richterr.  Cummings,  10  Smith,  441). 

Judgment  for  the  defendant  on  point  reserved. 

Opinion  by  Thayer,  P.  J. 


C.  P.  No.  4,  June  15, 1881 

Pond  V.  Crase. 
Evidence — Party  in  inheres/ — Admission  of  de 
fendant  in  execution  after  levy  that  he  was  not 
owner  incompetent  evidence  at  trial  of  inter- 
pleader, 

Sur  rule  for  a  new  trial. 
Sheriff's  interpleader  to  determine  the  owner- 
ship of  two  carloads  of  potatoes  levied  on  as 
the  property  of  F.  J.  Roberts  &  Co.,  but 
claimed  by  Pond.  On  the  trial  three  witnesses 
testified  that  they  were  present  at  a  conversation 
held  March  13th,  the  day  after  the  teste  of  the 
fi.  fa.,  when  Roberts,  one  of  the  defendants  in 


the  execution,  said  that  he  had  no  interest  in 
the  goods,  that  neither  he  nor  his  firm  owned 
them,  and  that  his  firm  and  Pond  had  settled  all 
previous  matters.  Roberts  himself  was  not 
produced  at  the  trial  as  a  witness ;  it  was  stated 
by  the  counsel  for  defendants  that  he  had  been 
present  but  left  before  the  issue  was  tried.  The 
evidence  was  admitted,  and  the  verdict  was  for 
the  claimant. 

W,  H,  Lex,  showed  cause. 
The  declarant's  admissions  were  against  his 
interest,  because  if  the  goods  belonged  to  his 
firm  they  would  have  gone  to  satisfy  the  judg- 
ment. If  the  sale  produced  more  than  enough 
to  satisfy  the  judgment  the  balance  would  belong 
to  them. 

.    Starkie  on  Evidence,  p.  82. 

Towar  v.  Barrington,  Bright.  253. 
J,  M,  West,  for  the  rule,  cited — 
Souder  v,  Schechterly,  lo  Norris,  83. 
Weidensaul  v.  Reynolds,  13  Wr.  73. 

C.  A.  V. 
June  16,  1 88 1.    Rule  absolute. 


©rpDans'  ©outt. 


May  18,  1881. 

Hoopes*s  Estate. 

Auditor's  report — The  finding  of  an  auditor 
upon  a  question  involving  matters  of  fact  as 
well  cts  of  law,  having  been  confirmed  by  the 
Court  and  being  unappealed  from,  is  conclu- 
sive in  subsequent  proceedings — Res  adjudi- 
cata. 

Sur  exceptions  to  adjudication. 
Thomas  P.  Hoopes,  the  decedent,  by  his  will 
devised  a  certain  portion  of  his  estate  to  his 
nephew,  Thomas  H.  Chandler,  who  assigned  and 
transferred  to  his  father,  William  Chandler,  all 
his  estate,  including  therein  his  interest  in  the 
estate  of  his  uncle.  In  January,  1879,  William 
Chandler  died,  having  by  his  will  appointed  the 
exceptant,  Lindley  Chandler,  his  executor. 

At  the  audit  of  the  second  account  of  the  ex- 
ecutors of  Thos.  P.  Hoopes,  the  fund,  or  a  por- 
tion of  the  fund  accruing  under  the  terms  of  the 
will  to  Thomas  H.  Chandler,  was  claimed  by 
Lindley  Chandler,  as  executor  of  Wm.  Chandler, 
assignee  of  Thos.  H.  Chandler,  and  also  by  J. 
Calvin  Hall,  assignee  of  a  judgment  entered  on  a 
judgment-note  given  by  Thos.  H.  Chandler,  some 
six  or  seven  weeks  after  the  assignment  as  above 
to   Wm.  Chandler,  to  one  Dr.  Stubbs,  upon 
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which  judgment  Hall  had  issued  an  attachment- 
execution,  and  claimed  that  he  was  entitled  to 
recover  upon  the  ground  that  as  against  creditors 
the  assignment  to  Wm.  Chandler  was  fraudulent 
and  void. 

The  auditor  to  whom  the  matter  was  referred 
reported  in  favor  of  Hall,  holding  the  assignment 
as  against  creditors  void,  and  his  finding  was  con- 
firmed by  the  Court.  No  appeal  was  taken  from 
the  decree. 

At  the  audit  of  the  third  account  (the  present 
one)  of  the  executors  of  Thos.  P.  Hoopes,  a 
similar  question  arose  between  Lindley  Chandler 
and  Wm.  M.  Hayes,  assignee  of  a  judgment  en- 
tered upon  another  judgment-note  given  to  Dr. 
Stubbs  by  Thomas  H.  Chandler  at  the  same  time 
and  for  the  same  purpose  as  the  one  before  men- 
tioned. 

The  Auditing  Judge  (Hanna,  P.  J.)  held  that 
the  question  of  the  validity  of  the  assignment  to 
Wm.  Chandler  as  against  creditors  was  res  adju- 
dicata  in  this  Court,  and  therefore  awarded  to 
Wm.  M.  Hayes  the  amount  of  his  judgment,  de- 
clining to  consider  the  question  de  novo. 

To  this  adjudication  Lindley  Chandler,  execu- 
tor of  Wm.  Chandler,  assignee  of  Thos.  H. 
Chandler,  filed  exceptions. 

Francis  I,  and  James  E,  Gowen^  for  ex- 
ceptant. 

A  decree  of  the  Orphans*  Court,  making  a 
partial  distribution  of  the  estate  of  a  decedent, 
is  not  conclusive  on  that  Court,  as  to  matters 
therein  litigated,  in  all  subsequent  distributions. 
It  is  conclusive  only  as  to  the  funds  then  distrib- 
uted. 

Kline's  App.,  5  Nor.  363. 
Guenther*s  App.,  4  Weekly  Notes,  41. 
/.  B,  Townsend,  G.  T.  Bispham,  and   W. 
MacVeaghy  contra. 

Where  the  question  has  been  decided  by  a 
competent  tribunal,  it  is  conclusive  in  another 
litigation  between  the  same  parties  or  privies, 
although  the  cause  of  action  be  different. 

The  general  rule  laid  down  in  the  Duchess  of 
Kingston's  case  is  thoroughly  well  recognized. 
2  Sm.  Lead.  Cases,  786  (Ed.  1873). 
Doty  V,  Brown,  4  Comstock,  71. 
Alison*8  Case,  L.  R.  9  Ch.  App.  24. 
Kline's  Appeal  and  Guenther's  Appeal,  cited 
on  the  other  side,  do  not,  when  properly  con- 
sidered, conflict  with  the  general  rule.     There 
the  point  decided  was  simply  as  to  the  status  of 
an  individual  towards  a  particular  fund. 

May  28,  1881.  The  Court.  Kline's  Ap- 
peal (s  Norris,  363),  and  Guenther*s  Appeal  (4 
Weekly  Notes,  41),  merely  decide  that  a  dis- 
tribution of  a  fund,  based  upon  an  erroneous 
construction  of  a  will,  is,  after  the  time  for  an 
appeal  has  passed,  conclusive  only  so  far  as  that 
fund  is  concerned,  and  that  it  cannot  affect  the 
rights  of  the  parties  with  regard  to  another  fimd 
passing  under  the  same  will. 


A  very  different  question  is  presented  in  this 
case.  Whether  the  assignment  of  his  legacy  by 
Thomas  H.  Chandler  was  not  fraudulent  and 
void  as  against  his  indebtedness  to  Dr.  Stubbs, 
involved  matters  of  fact  as  well  as  of  law,  and 
was  the  precise  point  of  controversy  before  the 
auditor  of  the  previous  account  filed  by  the  ex- 
ecutor. His  finding  thereon  was  confirmed  by 
the  Court,  and  the  decree  then  made,  unap- 
pealed  from,  is  conclusive. 

Exceptions  dismissed  and  adjudication  con- 
firmed. 

Opinion  by  Penrose,  J. 


April  18,  1 881. 
Bentley's  Estate. 
Legacy — Proof  of  payment — W?ten  less  tkan 

twenty  years  have  elapsed  from  the  time  the 

legacy  was  demandable  the  onus  is  on  executor 

— Evidence  of  declaration  of  deceased  executor 

that  he  had  paid  the  legacy  not  sufficient  in  the 

absence  of  any  receipt  or  voucher. 

Sur  exceptions  to  adjudication. 

The  facts  of  this  case  are  reported  in  Bentley's 
Estate,  8  Weekly  Notes,  455,  q.  v.  An  ac- 
count was  filed  in  pursuance  of  the  opinion  in 
that  cause,  and  an  examiner  appointed  in  the 
matter,  before  whom  one  Julia  Ann  North  testi- 
fied as  to  declarations  by  the  deceased  executor, 
that  the  legacy  had  been  paid. 

The  Auditing  Judge  found  that  the  deceased 
executor  had  died  within  twenty  years  after  the 
legacy  became  payable,  and  there  being  no 
voucher  or  receipt  produced,  held  that,  notwith- 
standing the  evidence  of  Julia  Ann  North,  pay- 
ment could  not  be  said  to  have  been  made.  He 
therefore  awarded  the  legacy  to  Anna  E.  Daly, 
testator's  sister. 

To  this  allowance  exceptions  were  filed  by 
William  H.  Bentley,  executor  of  David  Bentley, 
deceased,  who  was  appointed  executor  under 
testator's  will. 

John  G.  Johnson^  for  exceptant. 

Richard  J,  IVtlliams,  contra. 

May  28,  1881.  The  Court.  Had  the  pre- 
sumption of  payment  arisen  in  this  case,  we  think 
the  testimony  of  Julia  Ann  North,  as  taken  by 
the  examiner,  could  scarcely  have  been  sufficient 
to  overcome  it. 

As  the  Auditing  Judge  found,  however,  that 
twenty  years  had  not  elapsed  from  the  time  when 
the  legacy  became  payable  until  the  death  of  the 
executor,  his  disallowance  of  the  credit  was  based 
not  upon  the  testimony  of  the  witness,  but  upon 
the  fact  that  there  was  no  evidence  of  payment, 
and  the  effect  of  the  adjudication  would  not  be 
changed  if  all  reference  to  what  the  witness  had 
said  should  be  stricken  out. 

Exceptions  dismissed  and  adjudication  con- 
firmed. 

Opinion  by  Penrose,  J. 
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Vou  X.]    THURSDA  Y,  JUL  Y21,  1881,      [No.  14. 


gjMprente  Court. 


May,  '81,  173. 


Leiter's  Appeal. 


May  25,  1 881. 


Attachment  as  for  contempt  to  enforce  civil  reme- 
dies— Failure  of  guardian  to  pay  over  ward's 
money  under  decree  of  Orphans*  Court — Sub- 
rogation — Right  of  surety  to  be  subrogated  to 
ward*s  remedies. 

Where  a  g^rdian  mingles  his  ward's  funds  with  his 
own  property,  and  subsequently  becomes  insolvent,  and 
nnable  to  comply  with  a  decree  for  the  payment  of  the 
balance  due  the  ward,  he  will  be  attached  as  for  con- 
tempt 

Where  a  surety  on  a  guardian's  bond  was  compelled  to 
pay  the  amount  due  by  the  guardian,  he  is  entitled  to  be 
sabn^ted  to  all  the  ward's  rights,  including  the  right  to 
invoke  the  jurisdiction  of  the  Court  to  enforce  by  aitach- 
inent  a  decree  for  the  payment  of  money  to  his  use. 

Under  what  circumstances  a  defaulting  guardian  may 
be  discharged  from  imprisonment,  not  decided. 

Appeal  from  a  decree  of  the  Orphans*  Court 
of  Juniata  County,  awarding  an  attachment 
against  Henry  Leiter,  guardian  of  Catherine  Zel- 
lers,  as  for  contempt  in  disobeying  a  decree 
commanding  him  to  pay  Catherine  Zeliers,  for 
the  use  of  George  Zellers,  the  sum  of  I275. 

The  facts  were  as  follows:  In  December, 
1865,  Henry  Leiter,  guardian  of  Catherine  Zel- 
lers, then  a  minor,  applied  for  and  obtained  an 
order  of  Court  to  sell  his  ward's  real  estate,  and 
George  Zellers  became  his  surety  on  the  bond 
•  for  the  faithful  application  of  the  proceeds.  The 
sale  produced  about  ^375,  and  after  deducting 
costs,  etc.,  the  final  account  filed  by  Leiter,  and 
confirmed  April  20,  187 1,  showed  a  net  balance 
due  his  ward  of  1^298.40.  No  part  of  this  bal- 
ance has  ever  been  paid  by  Leiter.  George  Zel- 
lers, the  surety  on  the  bond,  being  sued  thereon, 
paid  to  Catherine  Zellers  over  $200  of  the  above 
sum,  and  made  an  arrangement  for  the  payment 
of  the  balance. 

On  petition  of  George  Zellers,  the  Court 
granted  a  rule  on  Leiter,  to  show  cause  why  Zel- 
lers, the  surety,  should  not  be  subrogated  to  the 
rights  of  the  ward  against  Leiter,  and  on  July  14, 
1879,  t^c  Court  decreed  subrogation  to  the 
amount  of  ^275,  which  sum  the  Court  directed 
I>eiter  to  pay  to  Zellers  within  sixty  days  after 


notice  and  demand.  Upon  default  of  payment, 
the  Court  awarded  an  attachment  against  Leiter, 
to  which  he  filed  an  answer,  protesting  that 
George  Zellers,  as  surety,  could  not  legally  be 
subrogated  to  the  rights  of  the  ward  as  regards 
the  remedy  by  attachment.  He  averred  that,  at 
the  time  he  received  the  ward's  money,  he  owned 
1 7000  worth  of  real  and  personal  property  over 
and  above  his  debts.  That  he  did  not  wilfully 
appropriate  the  ward's  money  to  his  own  benefit, 
but  that,  by  reason  of  depreciation  in  value  and 
his  failure  in  business,  all  his  property  was  sold 
by  the  sheriff  and  applied  to  the  payment  of 
liens.  He  further  averred  his  utter  inability  to 
comply  with  the  order  of  the  Court  for  the  pay- 
ment of  the  said  sum  of  ^275. 

The  Court  adjudged  the  answer  to  be  insuf- 
ficient, and  on  April  29,  1881,  entered  a  decree 
"that  the  said  Henry  Leiter,  guardian  of  Cathe- 
rine Zellers,  be  and  he  hereby  is  committed  to 
the  jail  of  the  county  of  Juniata,  as  for  contempt 
in  disobeying  the  decree  of  this  Court,  which 
commanded  him  to  pay  to  Catherine  Zellers,  for 
the  use  of  George  Zellers,  the  sum  of  I275,  as 
per  decree  dated  July  14,  1879."  Henry  Leiter 
thereupon  took  this  appeal,  assigning  the  decree 
for  error. 

Edmund  S.  Doty  (with  him  Edmund  S.  Doty, 
Jr,)y  for  the  appellant. 

The  decree  commits  the  defendant  to  jail  for 
an  indefinite  period — it  may  be  for  life.  All  the 
cases  of  attachment  in  proceedings  as  for  con- 
tempt to  enforce  civil  remedies  were  either 
where  the  defendants  could  pay  but  would  not, 
or  because  of  some  actual  fraud  or  wilful  loss  of 
the  fund.  The  spirit  of  the  Act  of  1842  is,  that 
unfortunate  debtors,  who  are  unable  to  pay,  and 
who  were  not  guilty  of  actual  fraud,  should  not 
be  perpetually  imprisoned.  The  contempt  in 
not  obeying  the  decree  is  purely  technical,  which 
should  be  considered  as  purged  where  there  is  no 
wilful  disobedience,  and  imprisonment  would  be 
fruitless. 

Stevenson's  Estate,  7  Weekly  Notes,  65. 
Hamilton's  Estate,  4  Ibid.  204. 
Ex  parte  Hilles,  8  Ibid.  419. 

The  surety  has  not  the  right  to  be  subrogated 
to  the  extent  of  this  extraordinary  remedy. 

Lewis  E,  Atkinson,  contra,  presented  no 
paper-book. 

[Mercur,  J.  We  think  that  a  case  that  is 
worthy  of  an  argument  is  always  worthy  of  a 
paper- book]. 

It  was  not  denied  that  the  guardian  used  the 
money  in  his  business.  This  was  equivalent  to 
fraud. 

June  6,  1881.  The  Court.  Prior  to  the 
Act  of  1842  it  was  a  well-recognized  power  of  a 
court  of  equity  to  enforce  civil  remedies  against 
a  trustee  by  attachment,  as  for  a  contempt,  when 
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he  refused  to  pay  money  in  obedience  to  its  de- 
cree. The  Act  of  1842,  abolishing  imprisonment 
for  debt,  expressly  excepts  from  its  provisions 
proceedings  as  for  contempt  to  enforce  civil 
remedies.  This  appellant,  as  guardian,  received 
the  money  of  his  ward,  and  in  clear  disregard  of 
his  duty  applied  it  to  his  own  use.  On  final  con- 
firmation of  his  account,  it  was  adjudged  to  be 
due  from  him ;  it  did  not  thereby  become  a  debt 
on  contract  to  which  the  Act  of  1842  applies. 
He  was  guilty  of  a  breach  of  trust,  and  liable  to 
imprisonment  for  not  paying  the  money  when 
the  same  was  legally  demanded.  His  surety, 
having  been  compelled  to  pay  it,  is  clothed  with 
all  the  rights,  and  is  given  all  the  remedies  pos- 
sessed by  the  original  debtor.  (Wright  v,  Gro- 
ver  &  Baker  S.  M.  Co.,  i  Norris,  80.)  When  or 
under  what  circumstances  and  conditions  he  may 
be  discharged  from  imprisonment,  are  questions 
not  now  before  us. 

Decree  affirmed,  and  appeal  dismissed  at  the 
cost  of  the  appellant. 

Per  Curiam.    Sharswood,  C.  J.,  absent. 


Jan.  *8i,  251.  March  23,  1881. 

Cross  and  Gault's  Appeal. 

Equity — Resulting  trust — Money  spent  on  im- 
provement of  lands  will  not  create  resulting 
trust — Equitable  liens, 

A  resulting  tni<(t  in  lands  must  arise,  if  at  all,  at  the  in- 
ception of  title  either  through  fraud  in  the  acquisition  of 
that  title  or  through  the  payment  of  the  purchase- money 
by  which  it  is  obtained. 

The  fact  that  one  acting  in  a  fiduciary  capacity  applies 
money  in  his  hands  belonging  to  his  cestuis  que  trustent 
to  the  improvement  of  his  real  estate  will  not  entitle  such 
cestuis  que  trustent  to  set  up  any  resulting  trust  in  their 
favor  of  such  real  estate. 

Under  these  circumstances  such  cestuis  que  trustent 
cannot  claim  an  equitable  lien  against  the  real  estate. 
Such  a  lien  is  unknown  to  Pennsylvania  jurisprudence. 

Appeal  of  Anna  J.  Cross  and  A.  W.  Gault, 
guardian,  etc.,  from  a  decree  of  the  Court  of 
Common  Pleas  of  Chester  County,  confirming 
the  report  of  an  auditor  appointed  to  distribute 
the  balance  appearing  by  the  account  of  Job 
Keech,  assignee,  etc.,  of  John  Y.  Woodward, 
among  the  creditors  of  said  Woodward,  and  order- 
ing payment  in  accordance  therewith. 

From  the  report  of  the  auditor  the  following 
facts  appeared : — 

John  Y.  Woodward  was  the  owner  of  a  tract 
of  land  made  up  of  several  parcels,  which  he  had 
purchased  at  different  times,  and  for  which  he  had 
paid  with  his  own  funds.  Subsequently  to  the 
purchase  of  the  land,  he  was  appointed  guardian 


of  two  minor  children,  Anna  J.  Crgss  and  Mary 
E.  McCreary,  and  received  from  time  to  time 
money  belonging  to  them,  which  he  spent  in  im- 
proving the  land,  and  in  building  a  common 
country  house  and  some  sheds  thereon,  intending 
this,  the  auditor  found,  as  an  investment  for  his 
wards.  No  portion  of  the  wards*  money  was 
used  in  the  purchase  of  the  land.  In  1 8  79  Wood- 
ward having  several  judgments  against  him,  made 
an  assignment  to  Job  Keech  for  the  benefit  of 
his  creditors.  His  accounts  as  guardian  being 
subsequently  filed  in  the  Orphans*  Court  showed 
that  he  was  indebted  to  his  wards  in  the  sum  of 
I1269.19.  The  assignee  sold  Woodward's  real 
estajte  by  ofder  of  Court,  and  filed  his  account, 
and  an  auditor  was  appointed  to  distribute  the 
proceeds.  These  proceeds  amounted  to  less  than 
the  sum  due  to  the  wards.  The  wards,  Anna  J. 
Cross,  now  of  age,  and  Mary  E.  McCreary, 
still  a  minor,  by  her  guardian,  A.  W.  Gault, 
claimed  before  the  auditor  that  the  fund  being 
clearly  traced  and  identified  as  their  money,  was 
theirs  by  virtue  of  a  resulting  trust,  or  that  at  the 
least  they  had,  under  the  facts  of  the  case,  an 
equitable  charge  or  lien  on  the  real  estate  before 
mentioned,  and  were  entitled  to  receive  the 
balance  for  distribution  by  virtue  thereof. 

The  auditor  reported  unfavorably  to  claimants 
on  the  ground  that  the  trust  moneys  were  aot 
used  in  the  purchase  of  the  land,  but  only  for  its 
improvement,  and  hence  that  a  resulting  trust 
in  favor  of  claimants  did  not  arise ;  and  because 
the  doctrine  of  equitable  liens  did  not  exist  in 
Pennsylvania.  He  therefore  awarded  the  fund 
to  the  judgment-creditors. 

Exceptions  were  filed,  which  the  Court  dis- 
missed, confirming  the  report  and  entering  a  de- 
cree accordingly. 

Anna  J.  Cross  and  A.  W.  Gault,  guardian, 
thereupon  took  this  appeal,  assigning  for  error 
the  decree  of  the  Court. 

R.  Jones  Monaghan,  for  appellants. 

The  general  rule  of  equity  is  that  "wherever 
property  has  been  wrongfully  misapplied  or  a 
trust  fund  has  been  wrongfully  converted  into 
another  species  of  property,  if  its  identity  can  be 
traced,  it  will  be  held  in  its  new  form,  liable  to 
the  rights  of  the  original  owner  or  cestui  que 
trust.** 

2  Story's  Eq.  {2  1258- 1 262-5. 

1  Perry  on  Trusts,  |  128. 

2  Ibid.,  J{  835-6-7-8-9-841-2. 
Hill  on  Trustees,  Am.  ed.  142. 
Bispham's  Equity,  127-8. 
Rossiter*s  Appeal,  2  Barr,  371. 
Marshall  v.  Hoff,  I  Watts,  440. 
Robb's  Appeal,  5  Wr.  48. 
Sadler's  Appeal,  6  Nor.  158. 

Farmers  and  Mechanics'  Bank  v.  King,  7  Smith,  205. 
Bank  v.  Bache,  21  lb.  216. 
Sheffer  v.  Montgomery,  15  lb.  335. 
Kirkpatrick  v,  McDomild,  I  Jones,  393. 
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Pierce  v.  McKecban,  3  W.  &  S.  284. 

Harrlsburg  Bank  v.  Tyler,  3  lb.  378. 

Hopper  V.  G>nyers,  Law  Rep.  2  Eq.  549.) 
That  the  trust  money  may  have  been  mingled 
with  the  individual  estate  of  the  faithless  trustee 
will  not  interfere  with  the  resulting  trust.  The 
familiar  rule  in  the  case  of  a  wrongful  confusion 
of  goods  will  apply,  and  the  cestui  que  trust  may 
reclaim  his  trust  moneys  before  the.  trustee's 
rights  are  considered. 

1  Perry  on  Trusts,  128,  and  otber  authorities,  supra, 
Sheetz  v.  Marks,  2  Pearson,  302. 

In  Thompson's  Appeal  (10  H.  16)  the  evidence 
did  not  trace  the  money.  It  is  clear  that  Wood- 
ward's children  being  merely  judgment-creditors, 
have  no  rights  which  will  interfere  with  our 
claim.  They  are  mere  volunteers.  They  take 
what  the  assignor  had,  and  are  bound  where  he 
was  bound.  They  have  not  placed  themselves 
within  the  protection  of  the  recording  Acts. 
See  authorities  collected  in — 

Sheetz  v,  Marks,  2  L.  Cas.  in  Eq.  89-90. 

But  have  we  not  at  least  an  equitable  charge 
or  lien  for  our  trust  moneys  invested  in  this  real 
estate  ?    See — 

Wallace  v.  Dufficld,  2  S.  &  R.  528. 

2  Perry  on  Trusts,  j  837. 
Bispham's  Equity,  128. 
2  Story's  Eq.  Jur.  {  1265. 

The  general  expression  in  the  per  Curiam 
opinion  in  Hepburn  v.  Snyder  (3  Barr,  78)  can 
hardly  be  deemed  to  establish  that  no  equitable 
lien  or  charge  will  be  allowed  under  our  liberal 
system  of  equity. 

Sadler's  Ap.,  supra. 

Pinch  V,  Anthony,  8  Allen,  539. 

Wallace  v.  Duffield,  supra, 
W.  B.  WaddeiUxiA  A,  P,  Reid,  for  appellee. 
No  portion  of  this  money  was  used  in  the  pur- 
chase of  the  land ;  hence  no  trust  arose.  The 
money  was  used  for  improvements;  then  the 
land  was  sold,  and  the  proceeds  brought  into 
Court  for  distribution.  It  cannot  now  be  ascer- 
tained what  part  of  the  general  property  the  trust 
fund  went  into.  So  long  as  a  fund  can  be 
identified,  either  as  the  original  property  of  the 
cestui  que  trust,  or  as  the  product  of  it,  equity 
will  follow  it.  .  .  .  But  the  right  of  pursu- 
ing it  fails  when  the  means  of  ascertainment 
fails.  This  is  always  the  case  where  the  subject 
matter  is  turned  into  money,  and  mixed  and 
compounded  in  a  general  mass  of  property  of 
the  same  description. 

Thompson's  Appeal,  10  Harris,  16-17. 
The  resulting  trust  must  arise,  if  at  all,  at  the 
time  of  the  execution  of  the  conveyance. 

Rogers  v,  Murray,  3  Paige,  390-398. 

Forsylhe  v.  Clark,  3  Wendell,  638,  651. 

White  V,  Carpenter,  2  Paige,  218,  238. 

Sayre  v,  Townsend,  15  Wendell,  647-650. 

Freeman  v,  Kelly,  i  Hoffman,  90-96. 

Evans's  Estate,  2  Ashmead,  470-482. 

White  and  Tudor's  L.  Cas.  in  Eq.  337-8-9-40. 

Botsford  V,  Burr,  2  Johnson's  Ch.  405,  414-15. 


Payment  or  advance  of  the  purchase-money, 
before  or  at  the  time  of  the  purchase,  is  indis- 
pensable. A  subsequent  payment  will  not,  by 
relation,  attach  a  trust  to  the  original  purchase. 

Nixon*s  Appeal,  13  P.  F.  S.  279. 

Bispham's  Equity,  sees.  82-86. 

Bamet  v,  Dougherty,  8  Casey,  371. 

1  Periy  on  Trusts,  sec.  133. 
Bickel's  Appeal,  5  Norris,  204. 

White  and  Tudor's  Ldg.  Cas.  in  Eq.  337. 
If  the  trust  fund  has  been  used  by  the  trustee 
to  pay  his  own  debts,  the  cestui  que  trust  cannot 
be  subrogated  to  the  rights  of  those  whose  debts 
have  been  paid. 

2  Perry  on  Trusts,  sec.  842. 

Since  the  Act  of  April  12th,  1856,  no  other 
trusts  in  lands  can  be  established  by  parol. 
Danzeisen  v.  Miller,  i  Leg.  Gaz.  Rep.  215. 
Seichrist's  Appeal,  1 6  P.  F.  S.  237. 
Maffitt's  Adm'r  v,  Rynd,  19  P.  F.  S.  386. 
Equitable  liens  arise  from  implied  or  construc- 
tive trusts. 

Story's  Eq.  Juris.,  sec.  121 7. 
The  statute  of  April  22,  1856,  sect.  4,  declares 
that  no  such  implied  trust  can  be  created  by 
parol,  and  there  was  no  constructive  trust,  as 
already  shown. 

The  doctrine  of  equitable  liens  has  not  been 
engrafted  on  our  jurisprudence. 
Hepburn  v.  Snyder,  3  Ban,  72. 

May  2,  1 88 1.  The  Court.  The  money  in 
Court  for  distribution  was  raised  from  the  sale  of 
the  real  estate  of  John  Y.  Woodward,  which 
he  had  previously  assigned  for  the  benefit  of  his 
creditors.  This  fund  was  claimed  by  judgment 
creditors  to  whom  it  was  awarded  by  the  Court 
below  ;  it  was  also  claimed  by  the  appellants,  for 
whom  Woodward  had  been  appointed  guardian 
sometime  in  the  year  1865.  Their  claim  upon 
the  fund  arises  in  this  manner :  the  accotmt  of 
Woodward  as  guardian  was  settled  in  the  Or- 
phans' Court  on  the  28th  June,  1880,  and  he 
was  found  to  be  indebted  to  the  estate  of  the 
minors  in  the  sum  of  j  1269. 19,  which  sum 
he  was  unable  to  pay.  Furthermore  the  auditor 
has  found  that  Woodward  used  this  money  of  his 
wards  in  the  improvement  of  the  real  estate  from 
which  the  fund  for  distribution  was  raised.  The 
claim  now  put  forward  by  the  appellants,  is,  that 
as  Woodward  used  these  trust  moneys  belonging 
to  them,  in  the  improvement  of  the  land  which 
produced  the  money  in  controversy,  the  land  it- 
self, and  hence  the  fund  raised  from  it,  was,  and 
is  impressed  with  that  trust,  and  that  it  ought  in 
the  first  place,  to  be  used  in  the  liquidation  of 
their  claim.  Clearly  if  the  premises  thus  stated 
be  correct,  the  conclusion  follows  as  of  course, 
for  it  is  too  well  settled  for  discussion  j^  that  the 
law  will  follow  the  trust  fund  through  any  number 
of  transmutations  if  it  can  be  recognized  clearly 
in  those  transmutations.     But  the  auditor  and 
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the  Court  below  thought  that  this  money  of  the 
appellants  was  not  so  impressed  upon  the  Wood- 
ward lands;  it  certainly  was  not  used  in  the 
purchase  of  those  lands.  Hence  there  was  no 
resulting  trust  in  favor  of  the  appellants,  for  a 
resulting  trust  in  lands  must  arise,  if  at  all,  at  the 
inception  of  title,  either  through  fraud  in  the  ac- 
quisition of  that  title,  or  through  the  payment  of 
tne  purchase- money  by  which  it  is  obtained. 
(Bamet  v.  Dougherty,  8  Cas.  371.)  As  neither 
of  these  things  happened  in  this  case,  the  claim 
of  the  appellants  cannot  be  sustained  on  the 
ground  of  such  a  trust.  As,  therefore,  the  money 
of  these  minors  was  not  used  in  the  acquisition 
of  the  title,  it  cannot  be  pretended  that  they  have 
any  direct  interest  in  the  lands  covered  by  it. 
Neither,  then,  as  owners  or  part  owners,  legal  or 
equitable,  have  they  a  standing  to  claim  the  fund 
in  controversy,  or  any  part  of  it.  If  then,  the 
appellants  had  no  such  interest  in  the  lands  as  to 
give  them  a  claim  upon  the  fund  in  Court,  by 
what  right  do  they  seek  to  be  preferred  to  judg- 
ment-creditors ? 

There  is  no  doubt  that  their  money  went  to 
improve  the  lands  of  Woodward,  and  hence, 
may  have  given  them  a  value  they  would  not 
otherwise  have  had,  but  as  we  have  seen,  that 
did  not  give  them  a  right  in  the  title  by  which 
those  premises  were  held,  and  they  cannot  .on 
this  ground  successfully  claim  the  fund  in  con- 
troversy. 

But  it  is  said,  the  money  of  these  beneficiaries 
has  been  used  to  improve  this  property,  and  that 
they  ought,  therefore,  to  have  a  lien  upon  it  to 
the  extent  of  the  moneys  so  expended.  But 
what  kind  of  a  lien?  Not  a  statutory  one,  for 
the  Act  of  1832,  which  would  have  given  them  a 
lien,  was  not  pursued.  A  lien  arising  from  the 
equitable  circumstances  of  the  case?  But  such  a 
lien  is  unknown  to  Pennsylvania  jurisprudence ; 
it  has  not  been  as  yet  engrafted  upon  our  legal 
system,  and  it  is  to  be  hoped  never  will  be. 
(Hepburn  v.  Snyder,  3  Barr,  72.)  This  is,  no 
doubt,  a  hard  case,  but  were  we  to  establish  the 
doctrine  of  equitable  liens  for  the  purpose,  of 
meeting  this  hard  case,  it  would  be  like  the  letting 
out  of  water,  disaster  and  confusion  would  be  the 
result.  In  vain  would  the  unfortunate  judgment- 
creditor  depend  upon  the  dockets  and  records 
provided  for  his  protection.  Debts  that  he 
thought  secure  would  be  swept  away  by  the  in- 
sidious operation  of  secret  equitable  liens.  With 
the  utmost  confidence  might  he  bid  in  a  tract  of 
land  to  cover  his  judgment,  only  to  find  in  the 
end  that  he  had  involved  himself,  and  that  per- 
haps hopelessly  for  the  benefit  of  some  one  else. 
Nor  would  a  mortgagee  be  in  a  much  better  situa- 
tion, for  though  he  is  in  a  better  position  than  a 
judgment-creditor,  in  that  he  is  partially  protected 
by  the  recording  .\cts,  yet  he  would  always  be 


exposed  to  the  danger  of  having  sprung'  up>on 
him  proof  of  notice  of  some  hidden  lien  for 
which  he  was  wholly  unprepared.  How  easily 
such  notice  can  be  proved  since  the  Act  of  1869, 
we  all  understand. 

We  think,  therefore,  it  is  better  for  us  to  ad- 
here to  the  old  paths,  with  which  we  are  well 
acquainted,  rather  than  to  try  new  ones  which 
may  lead  us  to  unexpected  disaster. 

The  judgment  of  the  Court  below  was  right, 
and  its  opinion  is  so  thoroughly  logical  and 
well  considered,  that  we  do  not  profess  to  have 
anything  of  value  to  add  to  it  except  our  ap- 
proval. 

Decree  affirmed  at  the  costs  of  the  appellants. 

Opinion  by  Gordon,  J.  Sharswood,  C.  J., 
dissents. 


May,  '81,  80. 
Lycoming 


May  17  and  18,  i88i- 

Fire  Insurance  Company    v. 
Commonwealth.  ^ 


Taxation —  Corporations — Insurance  companies 
—  What  are  purely  mutual  insurance  compa- 
nies— Act  of  March  20  ^  1877 — Capital  stock 
— Accumulated  reserve, 

I 

The  Act  of  March  20,  1877  (P.  L.  10),  imposes  a  tax 
upon  the  gross  premiums  received  by  all  insurance  com- 
panies, incorporated  in  Pensylvania,  **  except  companies 
doing  business  upon  the  purely  mutual  plan,  wiiBout  any 
capiul  stock  or  accumulated  reserve."  The  Lycoming 
Mutual  Fire  Insurance  Company  was  originally  incor- 
porated as  a  purely  mutual  company.  By  a  supplement 
to  its  charter,  it  was  authorized,  in  its-discretion,  to  make 
insurance  for  cash  premiums,  which  should  not  entitle 
the  insured  to  membership  in  the  company,  nor  subject 
them  to  assessment : 

Held^  that  the  Lycoming  Insurance  Company,  by  accept- 
ing and  acting  under  the  supplement,  ceased  to  be  a  "  com- 
pany doing  bu*iiness  upon  the  purely  mutual  plan,"  and 
was  therefore  lial.le  to  the  tax  imposed  by  the  above- men- 
tioned Act. 

Character  and  powers  of  purely  mutual  insurance  com- 
panies considered  by  Gordon,  J. 

Appeal  from  the  settlement  made  by  the  Audi- 
tor-General and  State  Treasurer  against  the 
above-named  company  for  taxes  on  gross  pre- 
mimns  from  March  20,  1877,  to  December  31, 
1878. 

The  case  was,  by  agreement,  tried  without  a 
jury,  before  Henderson,  J.,  who  found,  inter 
aliay  the  following  material  facts :  The  lax  in 
question  is  claimed  under  section  6  of  the  Act  of 
March  20,  1877  (P.  L.  10),  which  provides, 
that  it  shall  be  the  duty  of  the  officers  of  every 
insurance  company  incorporated  under  any  law 
of  the  Commonwealth,  **  except  companies  doing 
business  upon  the  purely  mutual  plan^  without 
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any  capital  stock  or  accumulated  reserve''*  ,  .  . 
to  report  semi-annually  to  the  Auditor-General, 
the  entire  amount  of  premiums  received  by  such 
company,  during  the  preceding  six  months, 
whether  the  said  premiums  were  received  in 
money  or  in  the  form  of  notes,  credits,  or  any 
other  substitute  for  money ;  and  to  pay  into  the 
State  treasury  a  tax  of  eight-tenths  of  one  per 
centum  above  the  gross  amount  of  said  premiums. 
The  company  claimed  that  it  was  within  the 
above  quoted  exception,  and  not  liable  to  the  tax. 

The  said  company  was  incorporated  by  Act  of 
March  20,  1840  (P.  L.  180),  with  all  the  powers 
and  privileges,  and  subject  to  all  the  restrictions 
and  limitations  of  the  Bradford  County  Mutual 
Insurance  Company. 

This  latter  company  was  incorporated  by  Act 
of  April  13,  1838  (P.  L.  363),  which  provided, 
inter  alia,  that  all  who  insure  in  the  company 
thereby  become  members  thereof. 

By  a  supplement  to  the  charter  of  the  Lycoming 
Mutual  Insurance  Company,  approved  May  i, 
186^  (P.  L.  632),  it  is  provided,  inter  alia — 

"Thai  hereafter  it  shall  be  lawful  for  the  Lycoming 
Coonty  Mutual  Insurance  Company  to  make  insurances 
on  property  of  every  class  or  description  already  mcluded 
in  their  act  of  incorporation,  according  to  their  discreiion, 
for  which  cash  premiums  only  shall  be  received,  and  for 
inytcrm  which  may  be  agreed  upon.  .  .  .  Insur- 
ances thus  effected  shall  not  entitle  the  insured  to  mem- 
bership in  said  company,  nor  subject  them  to  the  payment 
of  assessments.*' 

The  company  accepted  and  acted  upon  this 
supplement,  and  the  returns  show  that  they  had 
done  a  large  amount  of  business  on  the  cash 
plan.  From  an  elaborate  investigation  and  mar- 
shalling of  figures,  as  shown  by  the  reports  of  the 
insurance  commissioner  and  by  the  return  of  the 
company  to  the  Auditor-General,  it  was  claimed 
that  the  company  had  an  "accumulated  reserve,*' 
such  reserve  being  represented  by  real  estate, 
bonds  and  mortgages,  cash,  etc.  It  was  claimed 
on  the  other  hand  (on  the  authority  of  Schimpf 
V,  Lehigh  Valley  Mutual  Ins.  Co.,  5  Norris,  373- 
376)  that  the  company  continued  to  be  a  purely 
mutual  insurance  company,  notwithstanding  it 
did  part  of  its  business  on  the  cash  premium 
plan  ;  that  it  had  no  •*  capital  stock  or  accumu- 
lated reserve;'*  that  the  apparent  accumulated 
reserve  was  merely  nominal,  and  represented  a 
fictitious  result,  produced  by  a  manipulation  of 
the  reports  by  treating  the  liabilities  of  the  com- 
pany as  assets,  and  by  treating  assessments  made 
or  to  be  made  on  the  premium  notes  as  amounts 
actually  received  by  the  company,  and  that  in- 
stead of  having  an  accumulated  reserve,  the 
company  was  in  fact,  during  the  period  of  time 
in  question,  largely  indebted  over  and  above  the 
amount  of  such  alleged  reserve. 

Henderson,  J.,  decided  (i)  that  the  com- 
pany was  not  conducted  on  the  purely  mutual 


plan,  and  (2)  that  it  had  an  accumulated  fund 
or  reserve  j  and  therefore  found  in  favor  of  the 
Commonwealth,  for  the  amount  of  the  tax,  with 
interest,  commissions,  and  penalty.  Exceptions 
to  the  above  finding  having  been  overruled  by 
the  Court,  judgment  was  entered  in  favor  of  the 
Commonwealth  against  the  defendant  for 
$8141.28.  The  defendant  took  this  writ,  assign- 
ing for  error  the  overruling  of  the  exceptions 
and  the  entry  of  judgment. 

Jordan  (with  whom  was  Hall),  for  the  plain- 
tiff in  error. 

In  availing  itself  of  the  power  granted  by  the 
supplement  to  its  charter,  to  insure,  according 
to  its  discretion,  for  cash  premiums  as  well  as  on 
premium  notes,  the  company  did  not  cease  to 
be  a  purely  mutual  company  and  to  do  its  busi- 
ness on  the  purely  mutual  plan.  At  one  time 
this  was  questioned,  but  the  modern  authorities 
are^  full  and  uniform  in  support  of  our  position. 

*  Schimpf  V,  Lehigh  Valley  Mut.    Ins.  Co.,  5  Nor. 
373-376. 
Union  Ins.  Co.  v,  Hoge,  21  How.  3'5-62. 
Ohio  Mut.  Ins.  Co.  v.  Marietta  Woolen  Factory,  3 

Ohio  St.  Rep.  N.  S.  348. 
Mygatt  v.  New  York  Protection  Co.,  21  N.  Y.  Rep. 
52-64,  65. 

Henry  W,  Palmer,  Attorney-General  (with 
him  Lyman  B.  Gilbert,  Deputy-Attorney-Gene* 
ral),  for  the  defendant  in  error. 

It  may  be  that  a  mutual  insurance  company 
may  do  a  mutual  business  on  both  the  premium 
note  and  the  cash  premium  plans,  provided  the 
insured,  in  both  classes,  are  members  of  the 
company,  and  this  is  the  effect  of  the  remarks  by 
Paxson,  J.,  in  Schimpf  v,  Lehigh  Valley  Mut. 
Ins.  Co.,  relied  on  by  the  other  side.  But  the 
supplement  to  the  charter  of  this  company  ex- 
pressly provides  that  those  insured  on  the  all 
cash  plan,  should  not  be  entitled  to  membership 
in  the  company,  nor  be  liable  to  assessment  nor 
to  share  in  the  profits.  Hence  this  company 
does  not  do  business  on  the  purely  mutual  plan, 
and  is  not  within  the  exception  in  the  Act. 

June  13,  1881.  The  Court.  There  is, 
practically,  but  one  question  in  this  case  and 
that  is,  does  the  Lycoming  Insurance  Company, 
in  the  language  of  the  sixth  section  of  the  Act  of 
the  20th  day  of  March,  1877,  do  **  business  upon 
the  purely  mutual  plan,  without  any  capital 
stock  or  accumulated  reserve  ?'*  In  other  words, 
is  its  business  confined  to  the  insurance  of  its 
own  members  and  none  others?  for  it  is  an 
essential  feature  of  a  mutual  company  that  the 
person  assured  should,  by  force  of  his  insurance, 
become  a  member  of  the  company,  (Susque- 
hanna Insurance  Co.  v,  Perrine,  7  W.  &  S.  351.) 
The  initial  proposition  of  mutual  insurance  is 
that  the  membership  of  the  association  shall  in- 
sure the  property  of  each  other ;  on  no  other 


Digitized  by 


Google 


230 


WEEKLY  NOTES  OF  CASES. 


principle  can  a  company  of  this  kind  be  consti- 
tuted. It  is  organizations  of  this  kind  that  are 
exempted  from  the  provisions  of  the  Act  above 
recited,  but  in  order  to  be  brought  within  the 
exemption  they  must  confine  themselves  wholly 
to  the  mutual  plan. 

The  very  moment  they  step  out  of  that,  the 
very  moment  they  undertake  to  insure  those  not 
members  of  the  company,  and  begin  to  use  their 
capital  in  general  insurance,  they  pass  out  the 
statutory  exception  and  become  taxable. 

Nor  do  we  regard  it  of  moment  that  the  capital 
thus  used  is  in  the  shape  of  premium  notes  rather 
than  cash  or  other  assets,  and  though  we  must 
construe  the  Act  of  1877  as  treating  such  notes 
neither  as  capital  stock  nor  reserved  funds,  yet 
such  construction  must,  obviously,  be  limited  to 
the  subject  of  the  proviso,  that  is,  to  purely 
mutual  insurance  companies,  and  cannot  be  ex- 
tended to  the  business  of  general  insurance. 

It  is  not  open  to  debate,  but  that  a  mutual 
company  may  receive  wholly  cash  premiums 
without  compromising  its  character  for  mutuality, 
providing  always  it  continues  to  maintain  the 
essential  characteristics  of  associations  of  this 
kind.  Premium  notes  are  given  for,  and  used  as 
a  fund  on  which,  from  time  to  time,  drafts  may 
be  made  to  pay  the  losses  of  individual  members ; 
these  notes  are  its  **  accumulated  fund,*'  its 
**  capital  stock,"  and  there  is  no  possible  reason 
why  cash  might  not  be  substituted  for  such  notes. 
All  this  has  been  very  clearly  shown  by  Mr.  Jus- 
tice Paxson,  in  the  case  of  Schimpf  v.  The 
Insurance  Company  (5  Nor.  373),  hence,  much 
of  the  argument  of,  and  many  of  the  authorities 
quoted  by,  the  defendant's  counsel  go  for  no- 
diing,  as  they  deal  with  a  question  about 'which 
there  is  no  controversy. 

What  we  have  to  do,  all  we  have  to  do,  is  to 
ascertain  the  character  of  the  Lycoming  Fire  In- 
surance Company.  Was  it  a  purely  mutual  com- 
pany ?  If  not,  it  was  not  within  the  statutory 
exemption,  and  was  properly  subjected  to  taxa- 
tion. But  the  defendant  itself  has  definitely 
answered  this  question  by  the  exhibition  of  a 
supplement  to  its  charter,  under  which  it  lias 
for  a  long  time  been  acting,  approved  May  i, 
1 86 1,  by  which  general  powers  of  insurance  are 
conferred  upon  it,  and  by  which  it  is  expressly 
provided  that  "insurance  thus  effected  shall 
not  entitle  the  insured  to  membership  in  said 
company,  nor  subject  them  to  the  payment  of 
assessments.'*  This  destroys  the  purely  mutual 
character  of  the  company.  It  has  now  become 
a  general  insurer,  as  much  so  as  any  stock  com- 
pany, and  it  does  not  make  the  least  difference 
that  the  profits  thus  acquired  do  not  pass  to  the 
members  of  the  company  in  the  shape  of  cash 
dividends,  for  they  nevertheless  do  enjoy  the 
profits,  if  any  such  are  realized,  in  the  way  of  a 


decreased  draft  on  their  premium  notes,  thus 
lightening  the  cost  of  their  own  insurance.  For 
the  benefit  of  the  members  of  the  company  was 
this  branch  of  the  business  established ;  they 
alone  were  to  enjoy  the  gains  flowing  from  it,  and 
they,  on  the  other  hand,  must  bear  the  draw- 
backs and  losses. 

It  is  needless  for  us  to  dwell  on  the  question, 
raised  in  the  Court  below,  as  to  whether  this 
company  had  an  accumulated  reserve,  for  these 
words,  as  well  as  the  preceding  "without  any 
capital  stock"  are  but  further  qualifications  of 
the  associations  it  is  intended  to  exempt. 

They  must  be  purely  mutual  insurance  compa- 
nies, and  further,  they  must  be  without  capital 
stock  or  accumulated  reserve.  As,  however, 
the  plaintiff  has  failed  to  bring  itself  within  the 
primary  qualification,  its  business  not  being  of  a 
purely  mutual  character,  it  is  useless  to  make  fur- 
ther inquiry  as  to  its  reserves  or  capital  stock,  or 
to  burthen  the  case  with  further  discusision. 
'  The  judgment  is  affirmed. 

Opinion  by  Gordon,  J. 


July.  '80,  9. 


Cohen's  Appeal. 


May  10,  1881. 


Taxes — Seated  lands — Acts  of  April  <2p,  1^44^ 
and  May  ij,  iSjg — Sale  of  lands  for  unpcUd 
taxes  assessed  during  a  prior  ownersMp — 
Injunction, 

Improved  land  may  be  sold  at  treasurer's  sale  for  the 
payment  of  taxes  assessed  and  remaining  unpaid  for  more 
than  two  years,  notwithstanding  the  fact  that  the  land  has 
since  been  sold  at  sheriff's  sale  to  a  new  owner. 

Taxes  were  assessed  in  1878  against  L.,  the  owner  of 
two  improved  lots  in  the  borough  of  Pittston,  In  1880 
the  lois  were  sold  at  sheriff's  sale,  under  a  judgment,  to 
C,  the  taxes  remaining  unpaid.  The  lots  were  subse- 
quently advertised  to  be  sold  at  treasurer's  sale  for  the 
said  taxes,  by  virtue  of  the  Acts  of  April  29,  1844  (P.  L. 
501),  and  May  13,  1879  (P-  L.  55).  Upon  a  biU  in 
equity,  filed  by  C,  to  enjoin  the  sale,  and  demurrer 
thereto : 

Heldf  that  the  Court  below  properly  refused  the  injunc- 
tion, and  dismissed  the  bill. 

Held ^  further^  that  an  averment  in  the  bill  that  "  while 
the  lantls  were  in  the  possession  of  the  former  owner  there 
was  always  sufficient  personal  property  on  the  premises  to 
pay  all  the  taxes  assessed,  which  might  have  been  seized 
by  the  collector  if  he  had  used  due  diligence,"  was  insuf- 
ficient to  justify  an  injunction. 

Appeal  from  a  decree  of  the  Common  Pleas 
of  Luzerne  County,  sustaining  a  demurrer  to  a 
bill  in  equity,  and  dismissing  the  bill. 

The  bill,  filed  by  Henry  Cohen  against  John 
T.  Griffiths,  Treasurer  of  Luzerne  County,  set 
forth  the  following  facts:  In  1878  one  Richard 
Lahey,  being  the  owner  of  two  houses  and  lots 
in  the  borough  of  Pittston,  was  assessed  with 
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{20.66  taxes  on  the  one,  and  with  {59.03  on  the 
other,  for  county,  school,  poor,  and  building 
purposes,  which  have  not  been  paid.  In  Janu- 
ary, 1880,  the  said  premises  were  sold  at  sheriffs 
sale,  under  an  execution  issued  upon  a  judgment 
entered  to  September  Term,  1877,  against  La- 
hey,  and  purchased  by  Cohen,  the  complainant, 
to  whom  the  sheriff  executed  and  delivered  a 
deed  duly  recorded.  Subsequently  to  the  sheriffs 
sale,  the  said  taxes  were  returned  by  the  col- 
lector to  the  commissioners  as  unpaid,  and  by 
them  certified  to  the  treasurer  (the  defendant), 
who  thereupon  advertised  the  premises  to  be 
sold  for  non-payment  of  said  taxes,  in  pursuance 
of  the  statutes  authorizing  the  sale  of  seated 
lands  for  unpaid  taxes.  The  bill  averred  that 
"  while  the  said  lands  were  in  the  possession  of 
Lahey  there  was  always  sufficient  personal  prop- 
erty on  the  premises  to  pay  all  the  taxes  assessed, 
which  might  have  been  seized  by  the  collector  if 
he  had  used  due  diligence."  The  bill  further 
averred  that  the  proposed  sale  was  not  authorized 
by  law,  and  that  if  permitted  10  take  place,  the 
tide  of  the  complainant  would  be  clouded,  and 
he  would  suffer  irreparable  injury;  wherefore 
the  complainant  prayed  that  the  defendant  be 
restrained  by  injunction  from  proceeding  to  sell, 
etc. 

The  defendant  demurred  to  the  bill  on  the 
grounds,  (i)  that  it  appeared  by  the  bill  that  the 
taxes  were  legally  assessed  and  levied  against  the 
proper  party,  and  that  they  had  remained  unpaid 
for  two  years ;  that  the  proposed  sale  was  duly 
authorized  by  the  Acts  of  April  29,  1844,  §  41 
(P.  L.  501),  and  May  13,  1879  (P.  L.  55).  (2) 
That  the  averment  of  the  fact  that  sufficient  per- 
sonal property  could  have  been  distrained  on  the 
premises  to  satisfy  the  taxes  was  insufficient  in 
law  to  justify  an  injunction. 

After  argument,  the  Court  sustained  the  de- 
murrer and  dismissed  the  bill,  Harding,'P.  J., 
filing  an  opinion,  which,  after  stating  the  facts, 
proceeded  as  follows : — 

Prior  to  the  Acts  in  question,  taxes  due  for 
seated  lands  were  not  a  lien  on  real  estate,  but 
only  a  personal  charge  against  the  owner  or  oc- 
cupant. In  effect,  as  between  the  county  and 
the  collector,  the  latter  was  charged  with  the 
taxes.  In  case  of  non-payment  to  the  collector, 
he  was  authorized  to  proceed  against  the  taxable 
by  distress  of  his  goods,  by  imprisonment  of  his 
person,  and  after  the  expiration  of  the  warrant, 
by  suit  in  the  name  of  the  collector.  In  no  case 
could  the  land  be  resorted  to ;  the  purchaser  at 
judicial  sale  bought  it  free  from  the  charge  of  the 
taxes,  and  the  latter  could  take  no  part  in  the 
fund.  The  reasons  given  by  Judge  Gibson  for 
this  conclusion,  which  was  not  afterwards  doubt- 
ed, were  that  a  lien  was  not  given  expressly ; 
that  the  whole  course  of  legislation  was  based  on 


the  theory  that  the  person  and  not  the  land  was 
the  debtor;  that  land,  like  personal  property, 
was  returned  for  the  purpose  only  of  determin- 
ing **  the  quantum  of  assessment  ;'*  that  the  sell- 
ing of  lands  for  the  trifling  amount  of  taxes  due 
on  them  would  always  be  attended  by  great  in- 
convenience and  vexation ;  and  finally,  that 
there  being  no  authority  for  selling  the  land  for 
the  taxes,  there  was  no  way  of  enforcing  the  lien 
claimed,  and  it  would  therefore  be  worthless. 
**If  the  Legislature  had  intended  to  create  a 
lien,  they  would  have  provided  some  means  of 
enforcing  it,  and  the  inference  from  the  want  of 
such  a  provision  is  irresistible.**  (Burd  v.  Ram« 
say,  9  S.  &  R.  109.) 

In  the  case  of  unseated  lands,  the  law  was  and 
is  different.  There  the  land  itself,  and  not  the 
owner,  is  the  debtor.  The  compulsory  collec- 
tion of  the  taxes  is  out  of  the  former,  and  never 
against  the  latter.  The  lien  thereof  follows  the 
land  into  the  hands  of  whomsoever  it  may  go, 
and  a  sale  in  enforcement  of  it  carries  to  the 
purchaser  **all  the  estate  and  interest  therein 
that  the  real  owner  or  owners  had  at  the  time  of 
sale,  although  the  land  may  not  have  been  taxed 
or  sold  in  the  name  of  the  real  owner  thereof** 
(Act  of  April  3,  1804,  sec.  5  ;  Purd.  Dig.  1447, 
pi.  27;*Fager  v,  Campbell,  5  W.  287;  Robin- 
son V.  Williams,  6  W.  285;  Strauch  v.  Shoe- 
maker, I  W.  &  S.  175.)  But  while  we  have 
spoken  of  taxes  assessed  upon  unseated  lands  as 
a  lien,  the  statutes  do  not  make  use  of  that  term, 
nor  is  it  by  virtue  of  there  being  a  lien  that  the 
treasurer  has  authority  to  sell  them.  His  autho- 
rity comes  from  the  express  mandate  of  the  stat- 
uteC  (Act  of  March  15,  181 5,  sec.  i;  Purd, 
Dig.  1444,  pi.  14.)  Without  this  statutory  au- 
thority the  so-called  lier^  of  taxes  on  unseated 
lands  would  be  as  worthless  as  Judge  Gibson 
declared  the  asserted  lien  of  taxes  on  seated 
lands  in  Burd  v.  Ramsay.  We  make  these  re- 
marks upon  the  subject  of  the  lien  or  charge  of 
taxes  upon  unseated  lands  for  the  reason  that 
they  may  give  us  some  assistance  in  construing 
the  effect  and  operation  of  the  Acts  of  1844, 
1850,  1869,  1879,  i^f^(^* 

But  to  return  for  the  present  to  the  considera- 
tion of  the  remedies  for  the  collection  of  taxes 
on  seated  lands.  In  Henry  v,  Horstick  (9  W. 
412),  it  was  held  **  that  the  goods  of  the  tenant 
in  possession  were  liable  to  be  distrained  on  for 
the  taxes  assessed  thereon  before  he  took  posses- 
sion, or  became  the  owner  of  it.*'  The  grounds 
upon  which  this  conclusion  was  reached,  were 
not  because  the  taxes  were  a  charge  upon  the 
land,  nor  because  they  were  a  charge  against 
the  tenant  in  possession,  but  because  the  statute 
under  which  the  distraint  was  made  was  reme- 
dial, and  ought  to  be  so  construed  as  to  make 
the  remedy  by  it  effectual  in   all  cases.     In 
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other  words,  the  right  of  distraint  of  the  tenant's 
goods  might  exist  as  a  statutory  remedy ^  notwith- 
standing he  was  hot  personally  liable,  and  the 
former  owner  or  his  heirs  were,  and  notwith- 
standing the  taxes  were  not  a  lien  or  a  charge 
upon  either  his  goods  or  his  land.  In  McGregor 
V,  Montgomery  (4  Barr,  238)  the  jury  were  in- 
structed that  if  the  tax  was  assessed  on  the  prop- 
erty of  which  the  plaintiff  was  in  possession  at 
the  time  of  the  assessment^  and  so  continued  until 
the  time  of  the  sale,  whether  solely,  or  as  a  part- 
ner, the  defendant  (a  collector)  was  justified  in 
seizing  the  property  in  any  part  of  the  township. 
This  instruction  was  approved  in  the  Court 
above,  Judge  Coulter  saying:  '*  It  cannot  be 
pretended  that  by  the  use  of  the  word  distress, 
the  Legislature  intended  to  give  the  levy  of  a 
collector  of  taxes  all  the  incidents  of  a  distress 
for  rent.  It  is  more  in  the  nature  of  an  execu- 
tion." The  case  of  Henry  v,  Horstick  was  se- 
verely criticised,  as  giving  an  unwarrantable  con- 
struction of  the  Act  of  April  15,  1834,  sec.  46. 
The  opinion  of  the  Court,  however,  does  not 
mention  that  Act,  and  the  alleged  illegal  distraint 
which  was  the  cause  of  action,  was  made  pre- 
vious to  its  passage.  The  case  is  therefore  no 
longer  authority,  and  for  the  reason  given  above 
was  so  declared  in  Smeich  v,  York  County  (18 
,  Sm.  439).  It  was  at  least  intimated  in  the  last 
named  case  that  the  ruling  in  Henry  v.  Horstick 
was  justified  by  the  statutes  in  force  when  the 
cause  of  action  arose.  But  however  this  may  be, 
it  appears  from  the  report  of  the  case  of  Smeich 
V,  York  County,  that  there  was  a  sherifiPs  sale 
and  a  conveyance  of  the  land  subsequent  to  the 
assessment  of  the  taxes;  but  the  decision  was 
not  based  on  these  facts,  but  upon  the  ground 
that  the  forty-sixth  seq^ion  of  the  Act  of  April 
I5>  1834  (P.  L.  518)  only  made  the  goods  of  an 
occupier  liable  to  distress  for  taxes  assessed  upon 
the  real  estate  during  his  possession  or  occu- 
pancy, and  remaining  unpaid.  So  in  Moore  v. 
Marsh  (10  Sm.  46)  there  was  a  sheriffs  sale  of 
the  goods,  and  afterwards,  while  still  on  the 
premises,  they  were  distrained  by  the  collector. 
He  was  held  liable  in  trespass,  for  the  reason 
that  the  then  owner  of  the  goods  (the  purchaser 
at  the  sheriffs  sale)  was  not  the  occupier  of  the 
premises  at  the  time  of  the  distraint.  But  this 
was  not  warrant  for  the  argument  that  the  taxes 
had  a  lien  on  the  goods,  which  was  discharged 
by  the  sale.  On  the  contrary,  it  was  held  that 
neither  the  taxes  nor  the  warrant  of  the  collector 
had  any  such  lien.  Again,  in  many  of  the  coun- 
ties and  cities  of  the  State  statutes  are  in  force 
making  taxes  a  lien  on  land,  but  we  have  no 
such  statute  as  to  this  county.  The  general  con- 
struction of  these  statutes  has  been  that  the  lien 
of  the  taxes  has  priority  in  distribution,  but  that 
it  is  not  divested  unless  the  fund  reahzed  by  ju- 


dicial sale  is  large  enough  to  pay  them.  (Phila- 
delphia V,  Cooke,  6  C.  56  (qualifying  Gormley's 
Appeal,  3  C.  49) ;  Smith  v.  Simpson,  10  Sm. 
168;  Eaton  and  Cole's  Appeal,  4  Weekly 
Notes,  342 ;  and  see  Harrisburg  v.  Orth,  6 
Weekly  Notes,  121;  and  recent  opinion  of 
Judge  Hand,  in  Scran  ton  v,  E.  E.  Miller.) 

From  this  review  we  conclude  that  taxes  as- 
sessed against  the  owners  of  seated  lands  do  not 
constitute  a  lien,  technically  speaking,  in  the 
absence  of  any  statute  making  them  such ;  that 
in  the  case  in  ||and  neither  the  collector  nor  the 
municipalities  to  which  the  taxes  were  due  could 
have  claimed  them  out  of  the  fund  arising  from 
the  sheriffs  sale,  even  if  it  was  large  enough 
(which  does  not  appear),  and  that  therefore  the 
position  of  the  present  plaintiff  in  regard  to  the 
liability  of  his  land  to  be  seized  and  sold  for 
these  taxes  is  the  same  as  that  of  a  purchaser  at 
private  sale  would  be. 

The  question  remains  then.  Do  the  Act  of 
1844  and  its  supplements  authorize  a  sale  of  the 
lands  in  the  hands  of  the  present  owner  for  the 
taxes  assessed  against  a  former  owner  ?  The  Act 
is  evidently  a  remedial  one,  and  intended  to 
facilitate  the  collection  of  taxes  by  authorizing, 
in  addition  to  the  right  of  distress  of  personal 
property,  a  seizure  and  sale  of  real  estate  against 
which  the  tax  was  assessed,  where  no  personal 
property  could  be  found.  To  say  since  this  Act 
was  passed,  that  in  the  case  of  seated  lands,  the 
person  and  not  the  land  is  the  debtor,  and  in  the 
case  of  unseated  lands,  the  land  and  not  the 
owner  is  debtor,  seems  like  a  dispute  over  terms ; 
for  whether  the  land  or  the  owner,  or  both,  be 
the  debtor  for  the  taxes,  the  specific  land  against 
which  the  tax  is  assessed  may  ultimately  be  seized 
and  sold  for  it.  In  that  respect,  it  would  seem 
that  the  tax  was  a  charge  on  the  land,  although 
it  may  not  be  a  divestible  lien.  It  is  provided 
as  follows:  "All  real  estate  within  this  Com- 
monwealth on  which  personal  property  cannot 
be  found  sufficient  to  pay  the  taxes  assessed 
thereon,  and  where  the  owner  or  owners  thereof 
refuse  or  neglect  to  pay  the  said  taxes,  the  col- 
lectors of  the  townships  in  which  said  lands  lie 
shall  return  the  same  to  the  commissioners  of 
the  several  counties ;  and  the  said  lands  shall  be 
sold  as  unseated  lands  are^  now  sold  in  satisfac- 
tion of  the  taxes  due  by  the  said  owner  or  owners.  * ' 
(Act  of  April  29,  1844,  sec.  4,  P.  L.  501 ;  Purd. 
Dig.  1372,  pi.  100.)  What  is  the  plain  meaning 
of  this  language,  remembering,  as  we  have  said, 
that  the  statute  is  remedial,  and  was  intended  to 
have  general  application?  Whatever  may  be 
our  opinion  as  to  the  inconveniences  attending 
its  enforcement,  we  think  there  is  little  doubt  as 
to  what  the  Legislature  intended.  ITie  authority 
of  the  treasurer  to  sell  under  the  provisions  of 
this  Act  depends  upon  the  facts:    (i)  That  the 
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land  was  seated.  (Hathaway  v,  Elsbree,  4  Sol 
498.)  (2)  That  there  was  not  sufficient  per- 
sonal property  to  be  found  therfeon  **  to  pay  the 
taxes  assessed  thereon."  (3)  That  a  return  has 
been  made  to  the  commissioners  by  the  collector. 
(4)  That  the  owner  or  owners  shall  have  refused 
or  neglected  to  pay  the  taxes  for  the  space  of  two 
years. 

It  will  be  seen  that  the  collector  has  not 
merely  the  option  of  returning  the  lands,  but 
"he  shall  return  the  same"  is  the  mandate  of 
the  statute.  A  return  that  the  lands  had  been 
aliened  by  the  owner,  or  sold  at  sherifiPs  sale 
after  the  assessment,  it  is  plain,  would  not  be 
compliance  with  the  law,  and  if  such  a  return 
should  be  made  it  would  not  relieve  him  from 
the  responsibility,  unless,  perhaps,  it  could  be 
treated  as  mere  surplusage.  The  collector  has 
no  more  to  do  with  these  matters,  than  he  is 
bound  to  take  into  consideration  the  liens  that 
have  subsequently  been  acquired.  So  the 
treasurer  acts  ministerially  in  making  sale.  He 
is  neither  commanded  nor  authorized  to  inquire 
into  the  title  or  the  liens.  The  whole  proceed 
ing,  from  the  return  on,  like  that  in  sale  of  un 
seated  land,  is  against  the  land,  which  was  to  be 
sold  "as  unseated  lands  are  now  sold."  If  the 
land  io  be  sold  was  only  the  interest  of  the  tax- 
able at  the  time  of  the  sale,  is  it  not  clear  that  it 
would  have  been  so  expressed?  On  the  con- 
trary, by  the  Act  of  13  March,  181 5  (6  Sm. 
299;  Purd.  Dig.  1444,  pi.  14),  when  the  treas- 
urer sold  unseated  lands,  he  was  directed  **to 
make  and  execute  a  deed  or  deeds  in  fee  sim- 
ple;" and  by  the  Act  under  consideration  seated 
lands  are  to  be  sold  in  the  same  way,  and  the 
sales  are  undoubtedly  to  be  perfected  by  the 
same  sort  of  conveyance.  Again,  by  the  Act  of 
March  22,  1850,  sec.  7  (P.  L.  306;  Purd.  Dig. 
1372,  pi.  loi),  the  treasurer  was  directed  to 
**  give  the  same  notice  of  sale  as  is  now  required 
by  law  for  the  sale  of  unseated  lands."  See  Act 
of  1 81 5  {supra),  and  Act  of  March  9,  1847  (P. 
L.  278 ;  Purd.  Dig.  1445,  pi.  17).  If  there  were 
any  doubt  as  to  the  effect  of  these  statutory  pro- 
visions, it  was  set  at  rest  by  the  Act  of  March 
12,  1869,  sec.  I  (P.  L.  340;  Purd.  Dig.  1372, 
pi.  102),  which  repeals  the  proviso  requiring  one 
year's  actual  notice  of  the  sale  to  the  owner,  and 
declares  that  **all  lands  hereafter  sold  for  non- 
payment of  taxes  under  the  provisions  of  the 
said  Act  of  April  29,  1844,  shall  be  held  and 
redeemed  z&  if  sold  as  unseated  lands,"  etc. 

Thus,  by  this  legislation  taken  together,  seated 
lands  were  to  be  sold,  held,  and  redeemed  the 
same  as  unseated  lands.  But  how  were  unseated 
lands  sold  for  taxes  held?  The  Act  of  April  3, 
1804,  sec.  I  (4  Sm.  203;  Purd.  Dig.  1447,  pi. 
27),  provided  that  such  sale  vested  in  the  pur- 
chaser *»all  the  estate  and  interest  therein  tliat 


the  real  owner  thereof  had  at  the  time  of  such 
sale,  although  the  land  may  not  have  been  taxed 
or  sold  in  the  name  of  the  real  owner  thereof;" 
and  the  Act  of  April  21,  1856  (P.  L.  477,  sec. 
I ;  Purd.  Dig.  1447,  pi.  28),  provided  that  **in 
all  public  sales  of  lands  hereafter  made  by  the 
treasurer,"  etc.,  **in  pursuance  of  the  laws  of 
this  Commonwealth,  the  rule  of  caveat  emptor 
shall  apply,"  etc.  The  Act  of  May  13,  1879 
(P.  L.  55),  except  in  its  retroactive  operation, 
does  not  differ  materially  from  the  Act  of  1869 
{supra),  and,  indeed,  is  a  re-enactment  almost 
verbatim  of  that  Act.  We  have  been  at  a  loss  in 
discovering  its  purpose,  unless  it  was  intended 
by  general  legislation  to  bring  back  under  the 
operation  of  the  Act  of  1 869  certain  counties  as 
to  which  the  latter  Act  had  been  repealed. 
This,  however,  is  a  mere  surmise. 

It  may  be  urged  that  it  would  be  a  great  hard- 
ship on  the  present  plaintiff  to  permit  his  land  to 
be  sold  for  the  tax  debt  of  his  predecessor  in 
title.  It  may  cause  inconveniences,  but  we  fail 
to  see  how  this  construction  of  the  law  will 
necessarily  cause  hardship.  He  knew,  or  had 
the  means  of  knowing,  that  taxes  were  assessed 
on  the  land ;  he  had  the  means  of  knowing  that 
they  were  unpaid ;  and,  if  this  be  the  proper 
construction  of  the  law,  he  knew  that  the  land 
on  which  the  tax  was  assessed  could  be  seized 
and  sold  therefor.  This  is  not  necessarily  en- 
forcing  a  charge  against  him  on  account  of  a 
debt  that  he  does  not  owe,  but  against  the  land, 
which  the  law  ultimately,  and  upon  certain  con- 
ditions of  which  he  had  knowledge,  makes  liable. 
It  was  said  in  Parker's  Appeal  (8  W.  &  S.  452), 
*•■  the  assessment  of  the  tax  cannot  well  be  re- 
garded as  a  secret  act,  which  any  one  interested 
in  knowing  whether  it  exists  or  not  may  not  in- 
form himself  of,  if  he  will  only  take  the  trouble 
of  making  inquiry  at  the  proper  source." 

The  sixth  paragraph  of  the  plaintiff's  bill  con- 
tains the  averment  that  there  was  sufficient  per- 
sonal property  on  the  premises  to  have  paid  the 
taxes,  etc.  If  this  be  the  fact,  no  title  can  pass 
by  the  sale.  But,  as  we  have  said  before,  the 
treasurer  acts  only  ministerially,  and  does  not 
assume  to  give  a  good  title.  He  is  not  bound,  nor 
is  he  authorized,  to  go  behind  the  return  of  the 
collector.  So  far  as  his  authority  to  sell  depends 
upon  the  fact  that  not  sufficient  goods  were  to 
be  found  on  the  premises,  the  return  is  the  evi- 
dence. Being  a  public  officer,  and  acting  minis- 
terially, it  would  be  a  hardship  upon  him  to 
compel  him  in  a  court  of  equity  to  prove  in  each 
case  that  the  collector's  return  was  true  in  fact, 
when  the  person  aggrieved  has  an  equally  sure, 
speedy,  and  adequate  remedy  by  a  bill  in  equity 
quia  timet  against  the  purchaser,  or  in  an  action 
of  ejectment.  If  a  treasurer  in  making  sales  of 
land,   whether  seated    or  unseated,   for  taxes, 
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could  be  restrained  for  matters  appearing  outside 
the  record,  or  in  parol,  upon  the  ground  that  a 
cloud  would  be  placed  on  a  title,  there  would  be 
very  few  sales  made.  And  if  he  can  be  restrained 
for  such  cause  in  a  case  like  the  present,  we  do 
not  see  why  he  might  not  for  the  same  cause  in 
a  case  of  sale  of  unseated  lands.  For  example, 
in  the  latter  case,  if  the  land  be  seated,  no  title 
can  pass,  and  yet  it  was  never  contended  that 
the  sale  could  be  stopped  for  that  cause.  The 
cases  seem  to  us  to  be  analogous,  and  as  we 
have  said  that  the  present  plaintiff  has  as  sure, 
speedy,  and  adequate  a  remedy  against  the  pur- 
chaser,— 

The  demurrer  is  sustained,  and  the  bill  is  dis- 
missed at  the  cost  of  the  plaintiff. 

The  plaintiff  thereupon  took  this  writ  and  filed 
the  following  assignments  of  error. 

The  Court  erred:  (i)  In  holding  '*that  in 
case  of  seated  lands,  the  person  and  not  land  is 
debtor,  and  in  case  of  unseated  lands  the  land 
and  not  the  owner  is  debtor,  seems  like  a  dispute 
over  terms.**  The  distinction  has  been  fre- 
quently made  by  the  highest  authority,  and  is 
material.  (2)  In  holding  "  that  the  tax  is  a 
charge  upon  the  land,  although  it  may  not  be  a 
divestible  lien.**  (3)  In  construing  the  words 
'*tfx  unseated  lands  are  now  sold'^  in  the  Act 
29th  April,  1844,  to  apply  to  the  legal  effect  in- 
stead of  merely  to  the  manner  of  the  sale.  (4) 
In  sustaining  the  demurrer  and  dismissing  the 
bUl. 

S,  y.  Strauss  (with  whom  were  E.  S.  Osborne^ 
<  and  E,  P,  andy.  V,  Darling)  for  the  appellant. 

We  submit  as  propositions  to  be  established  by 
this  case : — 

(i)  The  title  to  seated  lands  sold  for  taxes  by 
a  county  treasurer,  under  the  Acts  of  29  April, 
1844,  §  41  (P.  L.  501),  and  May  13,  1879  C^- 
L.  55),  cannot  pass  by  the  sale  unless  the  owner 
thereof  at  the  time  of  the  assessment  remains  the 
owner  at  the  time  of  such  tax  sale. 

(2)  One  who  purchases  the  land  at  sheriff's 
sale  as  the  property  of  the  delinquent  tax-payer 
can  in  no  form,  directly  or  indirectly,  be  re- 
quired to  pay  taxes  which  the  former  owner  left 
unpaid. 

(3)  That  as  a  sale  of  the  land  for  these  taxes 
will  beyond  question  becloud  the  fair  title  of  the 
sheriff's  vendee,  equity  will  interfere  by  injunc- 
tion. 

Under  the  Act  of  April  29,  1844,  §  41,  **  All 
real  estate  within  this  Commonwealth  on  which 
personal  property  cannot  be  found  sufficient  to 
pay  the  taxes  assessed  thereon,  and  where  the 
owner  or  owners  thereof  neglect  or  refuse  to  pay 
the  said  taxes,  the  collectors  of  townships  in 
which  said  lands  lie  shall  return  the  same  to  the 
commissioners  of  the  several  counties ;  and  the 
said  lands  shall  be  sold  as  unseated  lands  are  now 


sold,  in  satisfaction  of  the  taxes  due  by  the  said 
owner  or  owner s^^  etc.  (P.  L.  501). 

The  material  change  made  by  the  Act  of  May 
i3>  1S79,  allows  redemption  during  the  same 
period  as  if  the  land  were  unseated,  and  the 
right  to  redeem  within  one  year  after  actual 
notice  is  repealed. 

If  under  this  provision  of  the  Act  the  land  set 
forth  in  the  bill  can  be  sold,  it  is  either  because 
the  tax  is  a  lien  on  the  land  running  with  it  and 
following  it  irrespective  of  owners  into  whoseso- 
ever hands  the  title  may  come,  thus  making  the 
land  itself  debtor  for  the  taxes ;  or  it  is  because 
the  tax  is  a  charge  upon  the  person  taxed,  and  the 
statute  gives  a  summary  remedy  against  his  land 
for  its  collection  in  the  nature  of  and  analogous 
to  distress. 

Now  it  has  been  settled  by  numerous  decisions 
that  under  the  general  tax  law  of  April  15  th, 
1834  (P.  L.  509),  taxes  on  seated  lands  are  not 
liens  upon  the  land  itself,  but  are  a  charge  upon 
the  person  of  the  owner  at  the  time  of  assess- 
ment. 

The  old  Act  of  April  11,  1799,  and  the  Act 
of  April  15,  1834,  are  very  similar  to  the  Act  of 
1844,  and  have  been  construed  according  to  the 
above  principles. 

Burd  V,  Ramsay,  9  S.  &  R.  109  (1822). 

Henry  v.  Horstick,  9  WaUs,  414  (1846). 

Janney  v.  Harlan,  3  Clark,  230  (1845). 

Caldwell  v.  Moore,  I  Tones,  58  (1849). 

Miller  v.  Gorman,  2  Wr.  311  (1861). 

Smeich  v.  York  County,  18  Sm.  439  (1871). 
Will  this  Court  now  hold,  for  the  first  time, 
that  the  Act  of  1844  made  a  radical  change  in 
the  law  and  made  taxes  a  lien  on  the  land  as 
well  as  a  debt  by  the  owner. 

If  the  tax  is  not  a  lien  the  injiinction  should 
be  granted. 

Mott  V.  Penna.  R.  R.  Co.,  6  Casey,  33. 
Thomas  H.  Atherton  (with  whom  was  Allan 
H,  Dickson)  for  the  appellee. 

This  is  a  test  case  and  many  counties  in  east- 
em  Pennsylvania  are  awaiting  the  decision.  No 
action  had  been  taken  in  Luzerne  County  to 
recover  overdue  taxes  by  proceeding  against  the 
lands  under  the  Act  of  1844  ^^^^^  the  Act  of 
1879  repealed  the  objectionable  features  of  the 
former  Act  (requiring  actual  notice  to  owners, 
and,  etc.),  and  called  the  attention  of  the  com- 
missioners to  the  Act  of  1844,  since  which  they 
have  certified  a  large  amount  of  back  taxes  to 
the  treasurer,  the  collection  of  which  will  de- 
pend upon  the  decision  in  this  case. 

The  appellants  contend  that  the  sale  will  pass 
no  title.  But  equity  will  not  interfere  to  re- 
strain a  void  sale. 

Wiser's  Appeal,  8  Weekly  Notes,  354. 

Taylor's  Appeal,  Ibid.  192. 

Winch's  Appeal,  1 1  Smith,  424. 
We  claim  that  this  proceeding  is  in  rem  ;  that 
the  land  itself  became  charged  with  the  tax  afier 
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the  collector  had  failed  for  two  years  to  collect 
it  from  the  person  owning  it  at  the  time  of 
assessment  or  from  his  goods  and  chattels  on  the 
land,  and  that  a  sale  will  convey  the  fee  simple. 
The  object  of  the  Act  is  the  collection  of  the 
taxes,  and  it  is  absurd  to  suppose  that  the  Legis- 
lature thought  the  taxes  could  be  collected 
under  the  construction  of  the  Act  contended  for 
by  the  appellant. 

May  23,  1881.  The  Court.  We  affirm  this 
decree  upon  the  able  and  conclusive  opinion  of 
the  Court  below. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 


Jtn. '81,  147.  Feb.2S,  1881. 

Rankin's  AppeaL 

Executors  and  administrators — Counsel  fees — 
When  executors  not  entitled  to,  for  maintain- 
ing contested  will — Practice, 

Where  the  contest  as  to  the  validity  of  a  testamentary 
instrament  is  substantially  between  two  sets  of  legatees  or 
devisees,  the  executor  has  no  right  to  espouse  the  interests 
of  either  party  to  the  exclusion  of  the  other,  and  will  not 
be  entitled  to  credit  for  legal  expenses  incurred  by  him  in 
svccessfully  maintaining  the  validity  of  the  instrument. 

Semblt^  that  in  such  case  the  executor's  proper  course 
would  be  to  notify  the  parties  whose  interests  as  devisees 
or  legatees  are  threatened,  and  require  them  either  to  de- 
fend the  instrument  or  to  furnish  the  means  with  which  to 
make  a  defence. 

Appeal  of  Ellen  F.  and  Emma  M.  Rankin  from 
a  decree  of  the  Orphans*  Court  of  Philadelphia 
County,  sustaining  the  exceptions  to  the  adju- 
dication of  the  Judge  auditing  the  account  of 
the  executors  of  Eleanor  Rankin,  deceased,  and 
surcharging  said  executors  as  hereinafter  set 
forth. 

At  the  audit,  before  Ashman,  J.,  the  following 
fisurts  appeared :  Eleanor  Rankin  died  August 
12,  1874,  leaving  a  will  bearing  date  August  27, 
1873,  whereby  she  devised  to  her  sons,  Abraham 
G.  W.  and  Alexander  W.  Rankin,  a  certain  piece 
of  real  estate,  and  devised  and  bequeathed  the 
residue  of  her  estate  to  John  F.  Belsterling  and 
Joseph  A.  Quinn,  upon  certain  trusts  for  her 
daughters,  Ellen  F.  and  Emma  M.  Rankin,  for 
the  terms  of  their  respective  lives  with  remain- 
ders over  to  their  children,  etc.  She  appointed 
also  said  Belsterling  and  Quinn  to  be  her  execu- 
tors. The  will  was  presented  for  probate,  but 
was  contested  by  the  daughters  on  the  ground 
that  another  paper  bearing  date  June  3,  1873, 
was  the  true  will  of  testatrix,  and  had  been  by 


her  republished  subsequent  to  the  date  of  the 
first  named  instrument.  By  this  latter  will  a 
much  larger  portion  of  testatrix's  estate  was  de- 
vised and  bequeathed  to  her  daughters,  and  one 
of  them,  Ellen  F.  Rankin,  was  nominated  as  ex- 
ecutrix. 

An  examiner  was  appointed  and  Belsterling 
and  Quinn  retained  counsel  to  sustain  the  first- 
named  will.  Testimony  was  taken  and  after  a 
somewhat  protracted  litigation  an  issue  was  re- 
fused, and  the  contested  will  admitted  to  probate. 
Belsterling  and  Quinn  thereupon  filed  their  ac- 
count, claiming  credit,  inter  alia,  for  1 100  coun- 
sel fee  for  services  in  connection  with  the  audit, 
and  I500  counsel  fee  for  services  in  maintaining 
the  contested  will. 

The  Auditing  Judge  reduced  the  first-named 
credit  to  I50,  and  disallowed  the  claim  for  ;f5oo 
altogether,  surcharging  the  executors  with  the 
whole  amount  so  disallowed. 

The  executors  thereupon  filed  exceptions  to 
the  adjudication  which  the  Court,  Hanna,  P.  J., 
in  an  opinion  reported  9  Weekly  Notes,  407, 
q,  v.,  sustained,  allowing  both  credits  claimed  in 
the  account,  and  entering  a  decriee  accordingly. 
Ellen  F.  Rankin  and  Emma  M.  Rankin  there- 
upon took  this  appeal,  assigning  for  error  the  de- 
cree of  the  Court  as  above. 

Joseph  R,  Welsh  and  John  D,  Yarrow,  for 
appellants. 

The  claim  for  J 100  was  excessive.  As  to  the 
other  claim  it  should  have  been  disallowed.  Ex- 
ecutors have  no  right  to  put  upon  an  estate  the 
expense  of  a  contest  which  should  be  borne  by 
the  parties  actually  interested  on  either  side. 

Royer's  Appeal,  I  Harris,  569. 

Mumper's  Appeal,  3  W.  &  S.  443. 

Scou's  Estate.  9  W.  &  S.  98. 

Geddis's  Appeal,  9  W.  284. 

Landis's  Estate,  I  Phil.  Rep.  528. 

Dietrich's  Appeal,  2  Waits,  332. 

Koppenhaffer  v.  Isaacs,  7  Watts,  170. 
Belsterling  and  Quinn  had  not  yet  assumed  to 
act  as  trustees  and  must,  therefore,  be  taken  to 
have  acted  solely  as  executors. 

Henry  M,  Dechert,  for  the  executors,  ap- 
pellees. 

The  claim  of  %  100  for  a  counsel  fee  was  reason- 
able and  proper. 

Stcrrett's  Appeal,  2  P.  &  W.  426. 

Martin's  Appeal,  3  Weekly  Notes,  320. 
Where  a  person  holds  the  double  position  of 
executor  and  trustee  under  a  will,  he  is  entitled 
to  a  credit  for  legal  expenses  incurred  in  main- 
taining the  validity  of  the  instrument. 

Geddis's  Appeal,  9  Watts,  284. 

ScoU's  E«itaie,  9  W.  &  S.  98. 

Burr  V.  MacEwen,  i  Bald.  154. 

Amand  %».  Bradbume,  2  Ch.  Ca.  138. 

Mohun  V,  Mohun,  I  Swanst.  aoi. 

Jacobs  V.  Bull.  I  Watts,  370. 

Ingersoll's  E>tate,  I  Weekly  Notes,  417. 

Koppenhaffer  v,  Isaacs,  7  Watts,  170. 


Digitized  by 


Google 


236 


WEEKLY  NOTES  OF  CASES. 


May  2,  1881.  The  Court.  While  the  cre- 
dit claimed  for  counsel  fees  is  undoubtedly  a 
reasonable  compensation  for  the  professional  ser- 
vices rendered  by  the  learned  counsel  for  the 
executors,  it  is  contended  that,  under  the  circum- 
stances, the  amount  so  paid  is  not  a  proper 
charge  to  the  estate,  and  this  is  the  sole  question 
presented  for  our  consideration. 

The  item  of  J 100,  for  general  advice  in  rela- 
tion to  the  administration  of  the  estate  and  ser- 
vices tendered  in  the  settlement  and  adjudication 
of  the  account  was  properly  allowed;  but  the 
claim  of  $500,  paid  for  professional  services 
in  resisting  appellant's  application  for  an  issue, 
devisavit  vel  noriy  rests  on  a  very  different  prin- 
ciple. 

It  was  contended  by  appellants,  that  the  paper 
admitted  to  probate  as  the  will  of  their  mother, 
was  not  her  last  will  and  testament ;  that  a  paper 
of  earlier  date,  under  which  they  would  take  a 
much  larger,  and  their  two  brothers  a  correspond- 
ingly smaller  interest  in  their  mother's  estate, 
was  in  fact  the  true  will,  and  their  avowed  pur- 
pose was  to  set  aside  the  former  and  establish 
the  latter.  In  a  pecuniary  point  of  view,  it  was 
manifestly  to  their  interest  that  this  should  be 
done,  while  it  was  equally  to  the  advantage  of 
the  two  brothers  that  the  will  already  probated 
should  be  sustained.  So  far  then,  as  pecuniary 
considerations  were  involved  in  the  contention 
before  the  Orphans'  Court,  the  real  parties  to  it 
were  the  brothers  on  the  one  side,  and  the  sis- 
ters, appellants,  on  the  other.  Under  such  cir- 
cumstances, what  should  the  executors  have 
done  ?  Was  it  in  the  line  of  their  duty  to  em- 
bark in  the  contest,  and  expend  money  which 
would  otherwise  be  payable  to  appellants,  whose 
interests  they  were  opposing ;  or  should  they  have 
called  on  the  brothers  to  come  forward  and  de- 
fend the  will  in  which  they,  as  devisees,  were 
personally  interested,  or  indemnify  the  executors 
in  doing  so  for  them  ?  In  the  light  of  both  rea- 
son and  authority,  there  can  be  but  one  answer 
to  these  questions.  When  they  were  advised,  as 
they  were  in  the  very  outset  of  a  protracted 
controversy,  that  appellants  had  resolved  to  con- 
test the  validity  of  the  will,  and  endeavor  to 
establish  another  paper  as  the  true  will,  and,  that 
the  latter,  if  established,  would  be  greatly  to  the 
advantage  of  appellants,  they  should  have  noti- 
fied the  two  brothers,  whose  interest  as  devisees 
under  the  former  will  was  thus  threatened,  and  re- 
quired them  either  to  resist  the  application  for  an 
issue  themselves,  or  provide  the  means  with 
which  to  make  the  necessary  defense.  This 
principle  is  clearly  recognized  in  several  cases, 
among  which  are  :  Mumper's  Appeal  (3  W.  &  S. 
441);  Dietrich's  Appeal  (2  Watts,  332) ;  Koppen- 
hafier  v.  Isaacs  (7  Watts,  170)  ;  Royer's  Appeal 
(i  Harris,  569).    Some  of  the  reasons  on  which 


the  rule  is  grounded,  are  thus  stated  by  Mr. 
Justice  Kennedy  in  Mumper's  Appeal,  supra : 
"  It  would  seem  to  be  >ust  as  well  as  equitable 
that  those  who  have  an  immediate  and  direct 
interest  in  the  question,  should  be  left  to  contest 
and  bear  all  the  costs  and  charges  attending  it. 
It  ought  to  be  left  to  them  to  employ  counsel  or 
not,  as  they  please,  and  consequently  to  bear  the 
expenses  of  doing  so.  If  left  to  those  named  in 
the  writing  as  legatees  or  devisees  to  employ 
counsel,  when  thought  advisable,  they  can  by 
agreement  among  themselves,  apportion  the  ex- 
penses, etc.  But  if  it  be  left  to  the  person  or 
persons  named  as  executors,  who  have  no  other 
interest  in  it,  to  employ  and  pay  counsel  out  of 
the  estate  for  their  services  rendered  in  estab- 
lishing the  will,  it  is  not  only  leaving  it  to  per- 
sons who  have  no  private  interest  in  the  matter 
to  restrain  them  from  being  prodigal  at  the  ex- 
pense of  those  immediately  interested  in  estab- 
lishing the  writing  as  a  will,  but  it  will,  wherever 
there  are  residuary  legatees  or  devisees,  throw 
the  whole  expense  upon  them,  if  their  interest 
should  be  sufficient  to  meet  it ;  and  if  not  more 
than  sufficient,  would  leave  them  nothing." 

The  learned  President  of  the  Orphans'  Court, 
while  conceding  the  correctness  of  the  general 
rule  recognized  in  the  cases  above  cited,  came 
to  the  conclusion  that  it  was  inapplicable  to  the 
present  case,  for  reasons  suggested  in  the  follow- 
ing extract  from  his  opinion  :  **  Here  the  con- 
testants were  cestuis  que  trustenty  and  the  propo- 
nents of  the  will  were  both  executors  and  trustees. 
They  were  made  respondents  by  the  act  of  the 
cestuis  que  trustent  in  their  effort  to  destroy  the 
trust  declared  by  the  testatrix,  and  it  became 
their  duty  to  defend  and  uphold  the  will.  This 
they  did,  not  merely  as  executors,  but  as  testa- 
mentary trustees,  and  were  successful.  In  such 
case  we  think  the  estate  should  justly  pay  the  ex- 
penses incurred." 

When  the  interests  of  all  parties  under  a  testa- 
mentary instrument  are  menaced,  it  may  be  the 
duty  of  the  executor  or  trustee  therein  named 
to  uphold  and  defend  it ;  but  where  the  contest 
as  to  its  validity  is  substantially  between  two  sets 
of  legatees  or  devisees,  he  has  no  right  to  espouse 
the  interests  of  either  to  the  exclusion  of  the 
other.  In  Scott's  Estate  (9  W.  &  S.  98),  it  was 
held  that  an  executor  is  entitled  to  a  credit  in 
his  administration  account  for  fees  paid  counsel 
for  professional  services  in  establishing  the  va- 
lidity of  the  will  and  bequests  therein  contained, 
when  the  legatees  entitled  to  the  estate  are  par- 
ties in  interest ;  but  a  very  different  case  is  pre- 
sented when  the  real  contest  is  between  two  sets 
of  devisees,  and  the  vital  question  is,  which  of 
two  papers  is  in  fact  the  will  of  the  testatrix.  In 
each  of  these  papers  the  same  contending  parties 
are  named  as  devisees  and  legatees,  but  the 
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quantum  of  interest  that  each  would  take  under 
the  respective  instruments  is  very  different ;  that 
of  the  appellants  being  much  less  under  the  pa- 
per admitted  to  probate  than  under  the  other. 
It  was  therefore  impossible  for  the  appellees  to 
uphold  and  maintain  the  former  without  arraying 
themselves  in  opposition  to  the  interests  of  the 
appellants,  and  at  the  same  time  espousing  the 
cause  of  their  real  opponents.  We  fail  to  see 
any  good  reason  for  making  this  case  an  excep- 
tion to  the  general  rule  that  the  expenses  of  such 
a  contest  should  be  borne  by  the  parties  to  it,  or 
at  least  by  those  for  whose  benefit  it  was  carried 
on.  On  the  contrary,  we  think  it  is  fairly  within 
both  the  letter  and  spirit  of  the  rule  established 
by  the  authorities  above  cited. 

The  ^500  paid  out  of  the  fund  of  the  estate 
for  counsel  fees  in  resisting  the  application  for 
as  issue,  etc.,  was  credited  to  accountant  in 
the  statement  of  his  **  Principal  Account,"  un- 
der the  date  of  July  13th,  1877.  He  should  be 
surcharged  in  the  same  account  with  that  sum, 
and  in  his  **  Income  Account*'  he  should  be 
chaiged  with  J 103. 75,  interest  on  said  sum  from 
the  date  of  the  misapplication  thereof  to  the 
date  of  the  decree  in  the  Court  below,  viz.,  De- 
cember 31st,  1880. 

The  decree  of  the  Orphans*  Court  is  reversed, 
and  it  is  now  adjudged  and  decreed  that  the  bal- 
ance of  principal  in  the  hands  of  accountant  on 
December  31st,  1880,  the  date  of  said  decree  in 
the  Court  below,  is  five  hundred  and  forty-sevfcn 
■j'lfydollars  (;f547.68),  and  that  the  balance  of 
income  in  his  hands  on  the  same  date  is  three 
hundred  and  eighty-six  ^^^^^^  dollars  (I386.10); 
and  it  is  further  ordered  that  the  appellee  pay 
the  costs  of  this  appeal. 

Opinion  by  Sterrett,  J. 


Common  l|kas— Eaio. 


claim  was  filed.    The  lease  contained  the  follow- 
ing clause : — 

"The  lessee  shall  make  all  necessary  repairs  to  the 
premises  demised,  including  the  roof  and  windows,  and 
shall  make  no  alteration  or  improvements  without  the  les- 
sor's consent." 

Plaintiff  claimed  that  this  was  such  a  "  written 
consent"  by  the  owner  as  is  required  by  the  Act 
of  August  I,  1868  (Purd.  Dig.  1028,  pi.  21),  to 
render  the  property  liable  for  repairs  and  alter- 
ations done  for,  the  tenant. 

IV,  IV,  Montgomery y  for  the  rule. 
The  test  of  the  right  to  lien  the  landlord's 
property  for  work  done  for  the  tenant,  as  laid 
down  in  1880  in  Hall  v.  Parker  (8  Weekly 
Notes,  325),  is  that  the  building  has  been 
erected  or  alterations  made  by  the  tenant  for  the 
landlord  with  the  consent  of  the  latter,  and  ulti- 
mately to  be  paid  for  by  the  latter.  And  all  the 
cases  in  our  Supreme  Court  have  been  decided 
in  accordance  with  this  principle. 

Woodward  v,  Leiby,  12  C.  437. 

Leiby  v,  Wilson,  4  Wr.  63. 

Hopper  V.  Childs,  7  Wr.  310. 

Fisher  v.  Rush,  21  P.  F.  Smith,  40. 

Barclay  v.  Wainwright,  5  N.  191. 
A  mere  written  authority  by  the  landlord  to  a 
tenant  to  make  repairs,  whether  general  or  spe- 
cial, does  not  subject  the  landlord's  property  to 
a  lien. 

Dietrich  v,  Crabtree,  8  Weekly  Notes,  418. 

Reid  V,  Kenney,  4  Ibid.  450. 

McClintock  v,  Criswell,  17  Smith,  183. 
Chas,  H,  Krumbhaar  and  Chas,   C,  Lister ^ 
contra. 

The  right  to  recover  under  the  claim  filed  rests 
on  the  Act  of  August  i,  1868,  which  extends 
the  right  to  file  a  mechanics*  claim  for  repairs, 
etc.,  made  by  the  tenant  with  the  written  con- 
sent of  the  landlord.  Consent  in  a  written  lease 
is  sufficient. 

Amos  V,  Clare,  9  Phila.  35. 
The  consent  here  given  is  absolute,  and  a  por- 
tion of  the  repairs  for  which  the  claim  is  filed 
is  expressly  designated  therein. 
May  14, 1 88 1.    The  Court.    Rule  absolute. 


C  P.  No.  1.  May  7,  1881. 

Howell  V.  Bums,  Contractor^  and  Espen 
et  al..  Owners. 

Mechanics^   liens — Repairs    made    by  tenant-r 
Provision  in  lease  that  tenant  shall  make  all 
necessary  repairs — Landlord*  s  consent  under 
Act  of  Aug,  /,  J 8 68, 
Rule  to  strike  off  mechanics'  liens. 
Bums  was  lessee  of  premises  No.  1020  Chest- 
nut Street  from  Espen  et  al.,  and  employed 
plaintiff  to  furnish  materials  and  make  alterations 
and  repairs  to  the  demised  premises,  for  which 
he  (iailed  to  pay,  and  for  which  a  mechanic's 


C.  P.  No.  2.  June  7,  1881. 

Hirsch  v.  Kohn  et  al.,  trading,  etc.,  as 

Merchants'  Lodge,  No.  176,  Knights  of 

Pythias^ 

Amendment — Adding  new  defendants — Unincor- 
porated society. 

Rule  to  amend  the  writ  so  that  the  name  of 
defendants  shall  read  '*  Merchants'  Lodge,  No. 
1 76,  Knights  of  Pythias  of  Pennsylvania,  a  bene- 
ficial secret  society  composed  of  the  following 
members,  viz.  :  [here  follow  the  names  of  the 
members]." 

It  appeared  from  the  record  that  the  writ  issued 
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against  H.  Kohn  and  nine  others  trading  and  doing 
business  under  the  name  of  Merchants*  Lodge,  No. 
176,  Knights  of  Pythias  of  Pennsylvania.  The 
plaintiff  declared  in  assumpsit,  and  the  defend- 
ant pleaded  in  abatement,  that  the  promises,  if 
ever  made,  were  made  by  the  defendants  jointly 
with  thirty-five  other  persons  named  in  the  plea. 
Whereupon  the  present  rule  was  taken. 

The  defendants  are  an  unincorporated  associa- 
tion. 

Devine^  for  the  rule. 

Colton^  contra. 

The  amendment  would  make  this  a  suit  against 
an  unincorporated  association,  suo  nomine y  which 
cannot  be,  nor,  on  the  other  hand,  can  the  mem- 
bers be  made  individually  liable. 

Act  of  28  AprH,  1876  (P.  L.  53),  Purd.  Dig.,  1981. 

A  bill  in  equity  is  the  proper  remedy. 
Paul  V,  Keystone  Lodge,  3  Weekly  Notes,  408. 
Luders  v.  Volp,  8  Id.  417. 

The  Court.  Rule  absolute  for  leave  to 
amend  by  adding  the  other  defendants,  and  to 
issue  alias  sumaiQns  against  them. 


C.  P.  No.  2.  March  7,  1881. 

Building  Association  v.  Steel. 

Practice — Special  return  by  sheriff — Act  of  20 
April,  1846 — //  is  the  duty  of  the  sheriff  upon 
the  receipt  of  costs,  and  the  production  of 
searches,  to  make  a  return  as  provided  for  in 
the  Act, 

Rule  on  sheriff  to  show  cause  why  he  should 
not  make  a  special  return. 

The  sheriffs  affidavit  which,  by  agreement  of 
counsel,  was  read  as  a  deposition,  showed  the  fol- 
lowing facts  :  By  virtue  of  a  levari  facias  issued 
on  a  judgment  obtained  in  the  above  case  for 
{$2354.25  (the  case  being  a  suit  upon  a  mortgage 
of  J5000,  held  by  the  plaintiffs),  the  sheriff  sold 
the  premises  for  the  sum  of  J5500,  but  the  pur- 
chaser having  failed  to  comply  with  the  terms 
of  the  sale,  the  plaintiffs  attorney,  who  was  the 
second  bidder,  offered  to  pay  to  the  sheriff  a  sum 
of  money  sufficient  to  cover  all  legal  costs  and 
charges,  and  to  take  the  property  at  the  price  for 
which  it  was  sold,  namely  ^5500.  He  produced 
searches  which  showed  that  the  plaintiffs  were 
the  holders  of  a  mortgage  of  J5000,  which  the 
record  showed  to  be  the  next  lien  upon  the  pre- 
mises after  the  mortgage  upon  which  the  suit  was 
brought  which  resulted  in  the  sheriffs  sale.  He 
accordingly  requested  the  sheriff  to  take  his  re- 
ceipt on  account  of  the  second  mortgage,  and  to 
make  a  return  as  provided  for  in  the  Act  of 
1846,  §§  I  and  2  (P.  L.  411,  P.  D.  655). 

The  sheriff  had  received  notice  that  the  last 
mentioned  mortgage  was  in  suit  in  Court  of 
Common  Pleas  No.  3,  and  that  an  affidavit  of 
defence  had  been  filed  claiming  tliat  nothing 


more  than  1 175,  was  due  upon  the  mortgage. 
He  accordingly  refused  to  receive  the  receipt  on 
account  of  the  second  mortgage  tendered  by  the 
plaintiffs  counsel,  or  to  make  a  special  return  as 
provided  for  in  the  Act  of  1846.  lliereupon 
the  counsel  for  the  plaintiff  took  this  rule. 

R,  C.  fVinship  (Gilpin  with  him),  for  the 
sheriff,  showed  cause. 

If  this  rule  is  made  absolute  the  result  will  be 
that  two  issues  involving  the  same  point  will  be 
on  trial  at  the  same  time  in  different  courts — one 
being  an  issue  granted  to  decide  as  to  the  dispo- 
sition of  the  fund  now  in  the  sheriffs  hands  re- 
sulting from  the  sale  of  these  premises,  and  the 
other  the  issue  in  the  case  now  in  progress  in 
Court  of  Common  Pleas  No.  3. 

Joseph  R,  Rhoculs,  for  the  rule. 

The  Act  of  1846  provides  in  express  terms 
that  if  the  purchaser  appears  from  the  searches 
to  be  a  lien  creditor  and  pays  to  the  sheriff  a  sum 
sufficient  to  defray  all  legal  costs,  it  shall  be  the 
duty  of  the  sheriff  to  receive  the  receipt  of  such 
lien  creditor,  and  to  make  a  special  return. 

All  the  facts  necessary  are  admitted  in  the 
sheriffs  affidavit,  which  shows  that  all  the  re- 
quirements of  the  Act  have  been  fulfilled. 

The  Court.  Unless  some  authority  to  the 
contrary  is  shown  we  must  follow  the  words  of 
the  Act  literally. 

Rule  absolute. 


C.  P.  No.  3.  June  25,  1881. 

Rusk  V.  Clifford  et  al. 

Affidavit  ^f  defence  law — Instrument  within  the 

Act — Bond  of  insolvent  under  the  Act  of  June 

16,  i8j6 — Averment, 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Covenant  on  an  insolvent  bond  under  the  Act 
of  June  16,  1836,  Plaintiff  filed  a  copy  of  the 
bond  executed  by  defendants  in  the  sum  of  I500, 
the  condition  of  which  was,  that — 
*«  if  the  said  Reuben  C.  Clifford  shall  appear  at  the  next 
term  of  the  Court  of  Common  Pleas  of  the  said  county, 
and  then  and  there  present  his  petition  for  the  benefit  of 
the  insolvent  laws  of  this  Commonwealth,  and  comply 
with  all  the  requisitions  of  the  said  law,  and  abide  all  the 
orders  of  the  said  Court  in  that  behalf,  or  in  default  thereof, 
or  if  he  fail  in  obtaining  his  discharge  as  an  insolvent 
debtor,  then  he  shall  surrender  himself  to  the  jail  of  the 
said  county,  then  thb  obligation  to  be  void." 

Plaintiff  also  filed  an  averment  that  ' '  said  bond 
has  become  forfeited  by  reason  of  the  non-com- 
pliance with  its  terms;"  and  that  **the  amount 
of  the  said  bond,  by  reason  of  said  forfeiture,  is 
now  due." 

The  affidavit  of  defence  suggested  to  the  Court 
that  the  copy  of  the  instrument  of  writing  sued 
upon  is  not  such  as  would  entitle  plaintiff  to  judg- 
ment for  want  of  an  affidavit  of  defence. 
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Wendell  P,  Bowman^  for  the  rule. 
The  filing  of  the  bond  is  provided  for  by  Act 
of  Assembly  of  March  12,  1842,  which  is  supple- 
mental to  the  Act  of  March  28,  1835  (Purd. 
I>ig-  497.  pl-  18,  and  495,  pi.  13). 
Horn  R,  Xneass,  contra. 
The  copy  of  the  instrument  of  writing  sued 
upon  is  not  such  as  would  entitle  the  plaintiff  to 
judgment  for  want  of  an  affidavit  of  defence. 
McFate  v.  Shallcross,  i  Phila.  40. 
Smiih  V.  Harley,  I  Weekly  Notes,  hi. 
McNarrv.  Winpenny,  Ibid.  29. 
Hutchinson  v.  Weir,  Ibid.  267. 
Koelle  ef  al.  v,  Engbert  et  al.^  Ibid.  202. 
Feist  V.  Prince,  I  Legal  Chron.  135. 
Siokes  V.  Sayre,  I  Miles,  25. 
Com.  Vm  Steelman,  2  Miles,  405. 

The  Court.    Rule  absolute. 


C  P.  No.  4.  June  13,  1880. 

Whitney  v.  Bruner. 
Assumpsit  for  goods  sold  and  delivered  and  money 

had  and  received —  When  maintainable —  Will 

always  lie  where  goods  of  one  man  come  into 

the  possession  of  another  who  has  parted  with 

no  value  and  are  sold  by  him. 

Rule  for  a  new  trial. 

Assumpsit,  by  Whitney  against  Bruner.  On 
the  trial,  the  following  facts  appeared:  A.  J. 
Cohen  being  indebted  in  a  considerable  sum  to 
Bnmer  &  Co.,  coal  dealers,  offered  to  pay  them 
in  coal,  which  offer  was  accepted.  He  then 
contracted  with  Whitney  to  sell  coal  to  Bruner 
&  Co.,  for  a  certain  cash  price.  Whitney  ship- 
ped the  coal  to  Bruner  &  Co.,  and  Cohen  man- 
aged to  be  in  Bruner's  office  when  the  bill  of 
lading  was  brought  in,  and  receipted  for  the  coal 
in  Bruner's  name,  but  without  authority.  Bruner 
&  Co.  credited  Cohen  on  their  books  with  the 
value  of  the  coal.  Cohen  was  at  this  time  ut- 
teriy  insolvent,  and  known  so  to  be  by  Bruner 
&  Co.  There  was  evidence  that  the  coal  was 
not  unloaded  until  the  2d  of  December,  and  that 
on  the  ist  of  December  Whitney  sent  a  bill  for 
the  coal  to  Bruner  &  Co.,  but  the  latter  denied 
having  received  it.  Whitney  thereupon  brought 
this  suit  against  Bruner  &  Co.,  filing  a  narr.  in 
assumpsit  with  the  common  counts. 

The  Court,  Thayer,  P.  J.,  instructed  the  jury 
(i)  That  the  plaintiff  could  not  recover  under 
the  count  for  goods  sold  and  delivered,  where 
the  goods  had  been  obtained  through  the  fraud 
of  a  third  person  ;  (2)  That  if  the  plaintiff  had 
shown  that  the  defendants  had  sold  the  coal  and 
received  the  price,  he  might  recover  under  the 
count  for  money  had  and  received ;  but  as  there 
was  no  evidence  of  this  the  plaintiff  could  not 
recover.  The  verdict  was  for  the  defendants, 
and  the  plaintiff  obtained  this  rule. 


Silas  W.  Pettitj  for  the  rule. 
The  fact  that  the  defendants  retained  the  coal 
afler  notice  of  the  fraud  and  the  rendition  of  a 
bill,  amounted,  if  not  to  a  ratification  of  Cohen's 
purchase  for  their  account,  at  any  rate  to  a  con- 
version of  the  property  which  rendered  them 
liable  in  this  action. 

Dundas  v.  Muhlenberg,  1 1  Casey,  351. 
McCuliough  v.  McCuUough,  2  Harris,  295. 
Gray  v.  Griffith,  10  Watts,  431. 
Upon  the  merits  of  the  case  the  plaintiff  has  a 
right  to  recover. 

Deyshcr  v.  Triebel,  14  P.  F.  Smith,  383. 
Kingsford  r.  Merry,  i  Hurls.  &  Norm.  503. 
Decan  v.  Shipper,  1 1  Casey,  239. 
Andrew  v»  Dietreich,  14  Wend.  31.   ' 
Lelar  t/.  Brown,  3  Harris,  215. 
The  giving  a  credit  on  an  old  account  is  not  a 
consideration   which  will  protect  the  party  to 
whom  the  goods  are  delivered,  even  though  he 
take  them  bona  fide. 

Root  V.  French,  13  Wend.  570. 
If  trover  or  replevin  would  lie  for  the  coal 
which  is  the  subject  of  this  action,  h fortiori  will 
an  action  for  money  had  and  received  lie,  where 
the  goods  have  been  taken  for  the  purposes  of 
trade,  and  the  lapse  of  time  and  other  circum- 
stances are  such  as  authorize  the  jury  to  find  that 
they  have  been  converted  into  cash. 
Alfred  Moore,  contra. 

There  can  be  no  recovery  under  a  count  for 
goods  sold  and  delivered  in  such  a  case. 
Deysher  v,  Triebel,  14  Smith,  383. 
The  action  for  money  had  and  received  has 
never  been  extended  to  money  received  without 
unfair  practice  or  deceit. 

Hinkle  v,  Eichelberger,  2  Barr,  483. 
Deysher  v,  Triebel,  supra. 
[Thayer,  P.  J.  It  is  a  mistake  to  say  that 
assumpsit  for  money  had  and  received  will  lie 
only  in  cases  where  there  has  been  fraud  and 
deceit  on  the  part  of  the  recipient  of  the  goods. 
Where  the  goods  have  been  unlawfully  obtained 
from  the  owner  and  the  purchaser  has  parted 
with  no  value  this  action  will  lie  for  the  pro- 
ceeds. It  is  an  equitable  action  and  the  gene- 
ral rule  is  that  it  can  be  maintained  wherever, 
ex  cequo  et  bono,  the  defendants  ought  not  to  re- 
tain the  money.  The  instruction  that  plaintiff 
could  not  recover  was  given  on  the  ground  that 
it  did  not  appear  that  the  defendants  had  sold 
the  coal,  and,  therefore,  the  action  for  money 
had  and  received  would  not  lie.  But  the  omis- 
sion to  prove  the  conversion  was  clearly  an  over- 
sight. Besides,  there  are  authorities  to  the  effect 
that  after  such  a  lapse  of  time  a  sale  will  be  pre- 
sumed.] 

C.  A.  V. 
June  17,  1880.     The  Court.    Rule  absolute. 
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C.  p.  No.  4.  June  13,  1881. 

Wiler  V,  Fiegel  and  Wife. 

Husband  and  wife — Necessaries —  When  husband 
liable — Mere  fact  of  cohabitation  presumptive 
evidence  of  authority  of  wife  as  agent  of  hus- 
band to  purchase  necessaries  for  her  self -^This 
presumption  rebuttable  by  proof  that  husband 
supplied  her  himself^  or  made  her  an  adequate 
allowance —  Whether  the  articles  are  necessa- 
ries or  not  a  question  for  the  jury. 
Rule  to  take  off  a  nonsuit. 
Assumpsit   for  goods  sold  and  delivered  to 
Margaret  Fiegel,  one  of  the  defendants,  alleged  to 
be  necessaries  for  the  support  and  maintenance 
of  the  said  Margaret  Fiegel.     The  narr.  was 
drawn  to  bring  the  case  within  the  provisions  of 
the  eighth  section  of  the  Act  of  April  11,  1848 
(Purd.  Dig.  1006,  pi.  15).     Defendants  pleaded 
separately     "non-assumpsit,     payment,    set-off 
with  leave,**  etc.    No  plea  of  coverture  was 
filed.     On  the  trial  the  plaintiff  offered  evidence 
to  show  that  the  defendant,  Margaret  Fiegel,  had 
ordered  the  goods,  which  consisted  of  laces,  silk, 
hosiery,  etc.,  without  mentioning  her  husband, 
alleging  that  she  had  a  regular  income  out  of 
which  she  could  and  would  pay  for  the  goods. 
It  was  admitted  that  she  had  an  income  of  ;f  1000 
per  annum.     Renny  Fiegel,  the  husband,  kept 
the  Woodbine  Hotel,  No.  3200  Germantown 
Avenue. 

The  Judge  who  presided  at  the  trial  entered  a 
nonsuit  on  the  ground  that  no  evidence  had 
been  offered  to  show  that  the  goods  were  neces- 
saries, or  that  the  husband  had  knowledge  of  and 
consented  to  the  transaction. 
H,  T.  Fenton,  for  the  rule. 
Enough  evidence  was  given  to  entitle  the 
plaintiff  to  go  to  the  jury.  The  question 
whether  or  not  the  goods  were  necessaries  was 
for  the  jury. 

Parke  v,  Kleebcr,  i  Wright,  251. 
Rigoney  v.  Nciman,  23  P.  F.  Smith,  330. 
The  fact  of  necessaries  or  not  is  to  be  deter- 
mined by  her  condition  in  life  and  the  amount 
of  her  separate  estate.  The  plaintiff  need  not 
show  in  the  first  instance  that  the  husband  has 
failed  to  supply  his  wife  with  necessaries,  though 
the  defendant  may  show  that  she  has  been 
amply  supplied  by  her  husband. 

Davidson  v,  McCandltsh,  19  P.  F.  Smith,  169. 
Berger  v.  Clark,  29  P.  F.  Smith,  340. 
Pettit  V,  Fretz,  9  Casey,  120. 
Mahon  v.  Gormley,  12  Harris,  80. 
Murray  v,  Keyes,  ii  Casey,  384. 
T.  /.  Diehl,  contra. 

The  statutory  remedy  of  1848  is  against  the 
husband  in  the  first  instance.  No  doubt  the 
husband  is  liable  for  his  wife's  necessaries. 

[Thayer,  P.  J.  But  as  regards  all  such  pur- 
chases, is  there  not  a  presumption  of  agency 
arising  from  cohabitation?  True,  he  may  re- 
but that  presumption.] 

The  construction  of  the  Act  has  always  been 
that  it  must  be  shown  affirmatively  that   the 


goods  were  necessaries,  (i )  to  charge  the  husband; 
(2)  to  charge  the  wife's  separate  estate. 
Berger  v,  Clark,  29  P.  F.  Smith,  340. 

A  buggy  was  held  to  be  necessary  for  an  aged 
corpulent  woman,  who  managed  a  farm  consist- 
ing of  two  tracts  of  land.  ' 

Freymoyer's  Estate,  2  Lane.  Bar,  29  Oct.  1870. 
All  the  cases  decide  that  the  pleadings  must 
make  out  a  case  within  the  terms  of  the  statute, 
and  the  evidence  must  support  the  pleadings, 
/.  ^.,  they  must  establish  a  debt  contracted  by 
the  wife  in  the  purchase  of  articles  necessary  for 
the  support  and  maintenance  of  the  family  of  the 
said  husband  and  wife. 

Parke  v.  Kleeber,  I  Wright,  25 1. 
No  judgment  can  be  taken  for  want  of  an 
affidavit  of   defence  on  copy  filed  against  a 
married  woman,  even  though  accompanied  by 
an  averment  that  the  goods  were  necessaries. 
Parke  v,  Kleeber,  supra, 

C.  A.  V. 
June  25,  1881.  The  Court.  It  is  undoubt- 
edly the  law  that  a  husband  who  supplies  his 
wife  with  necessaries  suitable  to  her  degree  is  not 
liable  for  debts  contracted  by  her  without  his 
authority  and  against  his  consent.  (Seaton  v. 
Benedict,  2  Smith's  Leading  Cases,  439.)  A 
husband  is  only  liable  for  debts  contracted  by 
his  wife  on  the  assumption  that  she  acts  as  his 
agent.  If  he  omits  to  furnish  her  with  neces- 
saries, he  makes  her  impliedly  his  agent  to  pur- 
chase them.  If  he  supplies  her  properly  she  is 
not  his  agent  for  the  purchase  of  an  article  un- 
less he  sees  her  wear  it  without  disapprobation — 
per  Best,  C.  J.  During  cohabitation,  however, 
there  is  a  presumption,  arising  from  the  very 
circumstance  of  the  cohabitation,  of  the  hus- 
band's assent  to  contracts  made  by  the  wife  for 
necessaries  suitable  to  his  degree  and  estate. 
(Clancy  on  Married  Women,  23.)  It  is  a  rule 
of  evidence  that  the  mere  fact  of  cohabitation  is 
presumptive  evidence  of  authority  as  his  agent 
to  purchase  necessaries  for  herself.  (McCutchen 
V,  McGahay,  11  Johnson,  281.)  But  this  pre- 
sumption may  be  rebutted  by  proof  that  he 
supplied  her  himself  or  made  her  an  adequate 
allowance.  (Renaux  v,  Teakle,  8  Excheq.  680; 
Cany  v,  Patton,  2  Ash.  140.) 

The  plaintiffs  case  therefore  depended  upon 
two  facts.  I  St.  Whether  the  articles  furnished 
to  the  wife  were  necessaries  suitable  to  the  hus- 
band's degree ;  and  2d,  Whether  the  wife  had 
authority  to  purchase  them.  The  first  question 
was  a  question  of  fact  entirely  for  the  jury. 
Upon  the  second  question  the  prima  facie  pre- 
sumption arising  from  cohabitation  was  that  she 
had  such  authority.  This  prima  facie  presump- 
tion might,  it  is  true,  have  been  rebutted,  but 
the  nonsuit,  which  proceeded  upon  the  ground 
that  proof  of  the  authority  lay  in  the  first  in- 
stance upon  the  plaintiff,  was  unquestionably 
wrong. 

Rule  absolute. 

Opinion  by  Thayer,  PfJt^^^T^ 
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Stokes  V.  Miller. 


January  20,  1 88 1. 


Will — Issue  devisavit  vd  non — Testamentary 
capacity — Undue  influence — Evidence  of  undue 
influence  necessary  to  defeat  a  will — Burden 
of  proof —  Confidential  adviser — Inconsidera- 
ble bequest  to — Evidence — Rule  as  to  incompe- 
tency of  non-subscribing  witnesses  as  to  capacity 
—  Testimony  as  to  former  evidence  of  witness 
to  contradict  present  testimony — Examiner — 
Use  of  evidence  taken  before,  for  this  purpose 
— -Judicial  comments  on  evidence  tending  to  mis- 
lead the  fury — Impropriety  of. 

A  testatrix  who  was  old  and  somewhat  feeble,  and  as 
to  whose  insanity  there  was  considerable  evidence,  exe- 
cuted a  will  whereby  she  left  to  her  conBdeniial  adviser 
who  had  drawn  the  will,  certain  property  amounting  to 
about  one-eightieth  part  in  value  of  her  whole  estate,  and 
devised  and  bequeathed  the  residue  to  him  in  trust  for 
certain  of  her  relatives  for  whom  she  had  expressed  affec- 
tion: 

NMt  that  the  above  state  of  facts  was  not  sufficient  to 
reverse  the  usual  rule,  which,  in  an  issue  to  test  the  validity 
of  a  will,  lays  the  burden  of  proof  upon  the  party  alleging 
firaud  or  undue  influence,  and  that  there  was  no  such  evi- 
dence of  fraud  or  undue  influence  as  could  properly  be 
submitted  to  a  jury. 

Undue  influence  of  that  kind  which  will  affect  the  pro- 
visions of  a  testament,  must  be  such  as  subjugates  the 
mind  of  the  testator  to  the  will  of  the  person  operating 
upon  it,  and  in  order  to  establibh  this,  proof  must  be 
made  of  some  fraud  practised,  some  threats  or  misrepre- 
sentations made,  some  undue  flattery,  or  some  physical 
or  moral  coercion  employed,  so  as  to  destroy  the  free 
agency  of  the  testator,  and  these  influences  must  be  proved 
to  have  operated  at  the  very  time  of  making  the  will. 

A  person,  who  is  not  a  subscribing  witness  to  a  will, 
and  who  has  testified  to  no  facts  indicating  testamentary 
incapacity  on  the  part  of  a  testator,  is  not  competent  to 
give  an  opinion  as  to  want  of  capacity  on  the  testator's 
part  to  execute  a  will. 

Where,  in  order  to  contradict  a  witness  as  to  a  particular 
fiict,  the  examiner  before  whom  certain  testimony  in  the 
case  had  formerly  been  taken,  was  called  to  testify  as  to  the 
witness's  evidence  before  him  in  reference  to  this  fact,  and 
it  was  apparent  that  it  was  not  necessary,  in  order  to  show 
that  the  testimony  so  taken  harmonized  with  that  given 
at  the  trial,  to  read  the  whole  thereof: 

Held^  that  it  was  error  to  allow  the  whole  of  such  testi- 
mony to  be  put  in  evidence. 

Judicial  comments  di^f)araging  to  witnesses  or  parties 
and  not  grounded  upon  facts  in  evidence,  or  any  other 


judicial  remarks  similarly  without  foundation,  which  may 
tend  to  mislead  and  prejudice  the  jury,  are  improper  and 
erroneous,  and  constitute  ground  for  reversal. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Feigned  issue,  wherein  Edwin  L.  Stokes,  trus- 
tee and  executor  under  the  will  of  Harriet  Ward, 
deceased,  was  plaintiff,  and  George  L.  Miller 
and  Susan  M.  Miller,  his  wife,  and  Catharine 
Kyle  were  defendants,  to  try  the  validity  of  the 
will  of  said  Harriet  Ward,  and  of  a  codicil 
thereto. 

On  the  trial,  before  Elcock,  J.,  the  facts  of 
the  case,  as  recited  in  the  opinion  of  the  Supreme 
Court,  were  found  to  be  as  follows: — 

**  In  the  Court  below  this  cause  was  a  feigned 
issue  framed  in  obedience  to  a  precept  from  the 
Orphans*  Court,  requiring  the  determination  of 
two  questions  of  fact  affecting  the  last  will  and 
testament  with  codicil  annexed,  of  Harriet  Ward. 
The  facts  alleged  against  the  validity  of  the  will 
and  codicil  in  question,  were  the  mental  un- 
soundness of  the  testatrix,  and  fraud  and  undue 
influence  exerted  upon  her  by  Edwin  L.  Stokes. 
The  issue  was  made  up  in  the  form  generally 
observed  by  making  the  executor  plaintiff,  and 
the  contestants  defendants,  the  issue  being  the 
validity  of  the  will.  The  plaintiff  proved  the 
execution  of  the  will  and  codicil  and  rested. 
The  defendants  then  put  in  a  large  amount  of 
testimony  in  support  of  their  allegations  of  men- 
tal unsoundness  and  fraud  and  undue  influence. 
The  cause  was  left  to  the  jury  by  the  Court  upon 
these  questions  of  fact,  and  was  determined  in 
favor  of  the  defendants  by  the  verdict.      .     .     . 

**The  testatrix,  Harriet  Ward,  who  died  on 
February  14,  1872,  in  Philadelphia,  was  a  widow, 
about  sixty  years  of  age.  She  was  twice  mar- 
ried, first  to  one  David  Kyle,  and  after  his  death 
to  Hugh  M.  Ward.  Her  second  husband  died 
during  her  life.  By  the  first  husband,  she  had 
three  children,  Robert,  who  died  during  the 
war,  Susan  M.  and  John  W.  Kyle.  The  two 
latter  were  the  contestants  of  the  will,  but  the 
son,  John  W.,  having  died  pending  the  proceed- 
ings, his  wife,  Catharine,  was  substituted  in  his 
place.  The  contestants  are  therefore  the  daugh- 
ter and  daughter-in-law  of  the  testatrix.  By  her 
second  husband  Mrs.  Ward  had  a  child,  Virginia, 
who  died  in  1869.  She  also  had  three  grand- 
sons, children  of  her  son,  John  W.  Kyle,  to 
wit :  Robert,  John,  and  David,  aged  about  eight, 
ten,  and  twelve  years  respectively,  at  the  time  ot 
Mrs.  Ward's  death.  There  were  also  two  other 
children  of  her  son  John,  both  daughters,  Katie 
and  Harriet  E.,  aged  about  three  and  twelve 
years.  The  foregoing  appear  to  be  all  of  the 
nearest  relatives  of  the  testatrix  who  survived 
her.     Her  property  consisted  of  a  tract  of  land 
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in  Texas,  several  parcels  of  real  estate  situate  in 
the  city  of  Philadelphia,  several  ground  rents 
upon  property  also  in  this  city,  several  burial 
plots,  a  mining  right  on  a  tract  of  land  in  the 
State  of  Connecticut,  a  mortgage,  some  United 
States  bonds,  some  railroad  bonds,  and  some 
bank  stock.  The  whole  of  this  property  is  very 
precisely  described  in  items,  in  the  will,  and  is 
said  to  have  been  worth  about  ^25,000  or 
;J30,ooo. 

'•  The  will  contains  but  two  bequests,  one  of  a 
tract  of  land  containing  six  hundred  and  forty 
acres  in  Jasper  County,  Texas,  to  Edwin  L. 
Stokes,  in  fee-simple ;  and  the  other,  of  all  her 
renmining  estate,  real  and  personal,  to  the  same 
Edwin  L.  Stokes  as  executor  and  trustee,  to 
hold  and  invest,  with  power  to  change  invest- 
ments, to  receive  the  rents  and  profits  of  the 
real  estate  and  the  interest  and  income  of  the 
personal  estate,  and  accumulate  all  the  income 
after  deducting  taxes,  legal  charges  and  expenses, 
until  the  three  grandsons  above  naihed  arrived  at 
the  age  of  twenty-one  years.  After  their  arrival 
at  twenty-one  the  rents  and  income  of  the  accu- 
mulated capital  and  income  were  to  be  paid 
over  to  the  said  three  grandsons  in  equal  shares, 
semi-annually,  until  they  reached  the  age  of 
twenty-eight  years,  when  the  whole  of  the  prin- 
cipal and  accumulations  of  the  estate  was  to  be 
divided  in  equal  shares  between  the  said  three 
grandsons. 

**  The  codicil  simply  directed  the  trustee  to  hold 
three  gold  watches,  some  silver  spoons,  and  jew- 
elry for  the  same  legatees,  until  their  age  of 
twenty-eight  years,  when  they  were  to  be  deliv- 
ered to  them. 

'*  The  testatrix  had  become  estranged  from  her 
daughter,  Mrs.  Miller,  for  a  number  of  years,  on 
account  of  a  family  difficulty,  and  it  seems,  from 
the  undisputed  testimony,  that  her  son,  John  W. 
Kyle,  was  somewhat  given  to  intemperate  habits. 
One  witness  testified  that  she  gave  as  a  reason 
for  leaving  her  son  out  of  her  will,  that  he  was 
too  dissipated ;  that  th6  children  would  never  be 
benefited  by  it. 

*<  The  will  was  executed  on  January  22,  1872, 
and  the  codicil  on  February  8,  1872.  The  cir- 
cumstances attending  its  execution,  as  detailed 
by  the  witnesses,  were  substantially  as  follows : 
The  testatrix  had  a  slight  attack  of  sickness  in 
December,  187 1,  while  on  a  visit  to  a  neighbor, 
and  then  spoke  of  making  a  will,  and  of  the 
grandsons  as  the  objects  of  her  bounty,  and 
gave  reasons  why  she  would  leave  nothing  to  her 
son  or  daughter.  In  January,  1872,  she  wrote 
to  Mr.  Stokes  a  letter,  stating  that  she  was  very 
sick  and  was  very  anxious  to  see  him.  He  went 
at  once,  and  he  testifies  that  she  told  him  she 
wanted  him  to  draft  a  will  for  her.    She  then 


gave  him  instructions  as  to  her  wishes,  which 
were  to  leave  the  Texas  land  to  himself,  a  life 
interest  in  the  house  to  Mary  Ann  Deal,  and  the 
residue  of  her  estate  to  her  three  grandsons.  He 
prepared  such  a  will,  which  she  executed,  after 
keeping  it  a  few  days  in  her  possession.  It  was 
left  with  her;  but  later  in  the  month  she  in- 
formed Mr.  Stokes  that  she  wanted  to  change 
the  will,  leaving  Mary  Ann  Deal  out.  She  wished 
another  will  drawn,  and  she  desired  that  her 
property  should  all  be  enumerated  in  the  instru- 
ment. She  told  him  what  property  she  had,  and 
went  up  stairs  and  brought  down  her  deeds, 
bonds,  and  papers.  She  called  them  all  off,  and 
he  took  a  list  of  them,  and  from  that  he  pre- 
pared the  second  will,  which  is  the  will  of  Jan- 
uary 22,  1872,  now  in  dispute.  He  left  it  with 
her  three  or  four  days,  so  that  she  might  read  it 
and  see  if  it  was  correct.  On  January  22  he  and 
the  subscribing  witnesses,  Edward  S.  Lawrance,  a 
member  of  the  bar  and  uncle  of  the  plaintiff,  and 
Frank  Stokes,  a  brother,  went  to  Mrs.  Ward's  to 
have  the  will  signed  and  witnessed.  All  three 
were  examined  on  the  trial,  and  gave  the  same 
account  of  what  took  place.  Mr.  E.  L.  Stokes 
read  the  will  aloud  to  Mrs.  Ward.  Mr.  Law- 
rance asked  her  whether  that  was  to  be  her  last 
will  and  testament,  and  whether  she  wished  him 
and  Frank  Stokes  to  witness  it.  She  said  *Yes,* 
and  added  that  it  would  be  necessary  to  have 
pen  and  ink,  which  she  got  and  placed  on  the 
table.  She  then  signed  the  will,  and  Lawrance 
and  Frank  Stokes  signed  it  as  subscribing  wit- 
nesses. She  handed  the  will  to  E.  L.  Stokes, 
and  asked  him  to  keep  it,  which  he  did.  All 
these  witnesses  testified  that  she  was  in  perfect 
possession  of  her  faculties;  that  her  mind  was 
clear  and  bright,  and  that  she  was  a  very  intelli- 
gent woman.  Mr.  Lawrance,  who  had  known 
her  from  the  spring  of  1870,  and  had  business 
transactions  with  her,  said,  that  *  there  was  not 
the  least  difficulty  in  making  her  understand  the 
contents  of  the  will;  never  had  any  difficulty  in 
making  her  understand  anything ;  she  was  an 
intelligent  and  well-educated  woman;  at  that 
time  she  was,  in  my  opinion,  competent  and 
able  to  make  her  last  will  and  testament.'  At 
the  execution  of  the  codicil  she  had  become 
more  feeble,  but  with  that  exception,  nothing 
transpired  that  requires  special  mention. 

'*  The  testimony  delivered  on  both  sides  at  the 
trial  showed  that  Mrs.  Ward  was  a  woman  of 
good  birth  and  education ;  that  she  was  of  reso- 
lute will,  of  excellent  business  habits,  of  strong 
likes  and  dislikes,  and  somewhat  given  to  preju- 
dices ;  that  she  had  lived  a  very  careful  and  pru- 
dent life  in  reference  to  business  matters,  prac- 
tising rigid  economy  at  all  times,  and  had  thus 
accumulated  her  estate.    She  made  her  own  in- 
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vestments,  collected  her  own  rents,  interest,  and 
dividends,  and  paid  her  own  taxes,  debts,  and 
expenses. 

"  She  received  the  income  of  a  trust  fund  of 
about  $15,000  or  1 16,000,  which  had  been  left 
by  her  father,  John  Wetherill,  in  trust  for  her  use 
about  the  year  1851.  From  1861  she  managed 
the  trust  estate  also,  the  control  of  it  having  been 
handed  over  to  her  by  the  trustee.  In  1870,  the 
trustee.  Dr.  Lamb,  having  died,  Edwin  L.  Stokes 
was,  by  her  request,  appointed  in  his  place,  and 
administered  the  trust  estate  until  her  death. 

"  In  the  latter  part  of  her  life  she  seems  to  have 
lived  penuriously,  if  not  meanly.  Much  of  the 
testimony  of  the  contestants  was  directed  to  her 
peculiarities  in  this  respect.  She  lived  alone, 
did  her  own  work,  scrubbed  the  pavement  on 
her  knees,  cleaned  the  gutters,  wore  insufficient 
clothing  in  cold  weather.  Her  house  was  mise- 
rably furnished,  so  as  to  have  the  appearance  of 
poverty.  Some  neighboring  children  teased  her 
at  times,  and  she  had  them  arrested  for  trivial 
causes ;  occasionally  quarrelled  with  her  neigh- 
bors ;  was  sometimes  seen  out-doors  in  her  bare 
feet.  She  raked  the  fire  out  on  the  zinc  twice ; 
had  pebbles  and  pieces  of  brick  done  up  in  paper 
bags,  and  pieces  of  paper  twisted  up  and  lying 
about ;  would  sometimes  wander  about  the  room 
with  a  blanket  over  her,  talking  to  herself. 
Other  peculiarities  and  eccentricities  were  testi- 
fied to,  and  a  number  of  witnesses  said  that  in 
their  opinion  she  was  of  unsound  mind.'' 

There  was  no  further  evidence  to  sustain  the 
contention  of  the  defendants  that  undue  influ- 
ence had  been  exerted  upon  testatrix  than  that 
set  forth  above.  It  appeared,  further,  that  tes- 
tatrix had  frequently  expressed  a  fondness  for 
the  grandsons  to  whom  she  bequeathed  and  de- 
vised the  bulk  of  her  estate ;  and,  also,  from  a  tax 
receipt  given  in  evidence,  that  the  Texas  lands 
devised  to  Stokes  were  valued  at  only  I320. 

The  defendants  called  Samuel  Fife,  Sarah  C. 
Yamall,  and  William  Little,  who  testified  on 
their  behalf  as  to  some  facts  relative  to  testatrix, 
which  did  not  amount  to  proof  of  her  testamen- 
tary incapacity.  They  were  then  asked  whether, 
fi"om  what  they  saw  and  knew  of  her,  they 
thought  she  was  competent  to  transact  the  ordi- 
nary business  of  life.  Objected  to.  Objection 
overruled  and  evidence  admitted.  Exception. 
(Ninth  assignment  of  error.) 

William  H.  Ruddiman,  Esq.,  the  examiner 
appointed  by  the  Orphans'  Court  to  take  testi- 
mony whether  the  issue  in  this  case  should  be 
awarded  or  not,  was  called  by  plaintiff  to  tes- 
tify to  the  evidence  of  Mrs.  Elizabeth  Winters 
taken  before  him,  in  order  to  contradict  her  evi- 
dence on  the  trial.  On  cross-examination,  de- 
fendant asked  him  to  read  all  that  Mrs.  Winters 


had  testified  to  before  him,  as  well  as  the  part  of 
her  examination  wherein  it  was  claimed  that  she 
had  contradicted  herself.  Objected  to.  Objec- 
tion overruled  and  evidence  admitted.  Excep- 
tion.    (Tenth  assignment  of  error.) 

The  plaintiff  in  his  second  point  asked  the 
Court  to  charge  as  follows :  Cruelty  to  children 
is  no  evidence,  per  se^  of  the  want  of  sufficient 
capacity  to  make  a  will.  Answer,  I  affirm  this 
point,  but  whether  starving  a  child  to  death  is 
within  the  term  is  for  you.  (Seventh  assignment 
of  error. ) 

The  plaintiff  in  his  third  point  asked  the  Court 
to  charge  as  follows :  The  evidence  in  this  case 
is  not  sufficient  in  law  to  rebut  the  presumption 
of  the  sanity  of  Harriet  Ward,  at  the  time  she 
executed  the  will  in  question,  and  the  verdict  of 
the  jury  should  be  for  the  plaintiff  on  that  issue. 
Answer,  I  decline  so  to  charge  you.  (Eighth 
assignment  of  error.) 

The  plaintiff  in  his  fourth  point  requested  the 
Court  to  charge  as  follows:  There  is  no  evi- 
dence sufficient,  even  if  believed,  to  justify  the 
jury  in  finding  that  the  will  in  question  was  the 
result  of  duress,  constraint,  fraud,  or  undue  in- 
fluence, and  the  verdict  of  the  jury  should  be  for 
the  plaintiff  on  that  issue.  Answer,  I  decline 
so  to  charge  you.  (Eleventh  assignment  of 
error.) 

The  Court  in  its  general  charge  further  said : 
"  The  evidence  from  which  this  undue  influence 
may  be  drawn  is  confined  to  that  of  the  three 
witnesses,  plaintiff,  E.  S.  Lawrance,  and  F. 
Stokes.  The  onus  is  on  them  of  freeing  them- 
selves of  this  charge.  If  they  have  done  it  to 
your  satisfaction,  then  on  that  issue  you  must 
find  for  the  plaintiff.  If  not,  then  you  should 
find  for  the  defendants. 

"  There  is  no  direct  evidence  of  fraud,  deceit, 
or  falsehood  practised  in  this  case,  but  you  may 
find  circumstantial  evidence  of  the  conduct  of 
those  who  had  the  preparation  and  execution  of 
this  will,  whether  the  testatrix  acted  with  a  full 
consciousness  as  to  what  she  was  doing.  The 
circumstantial  evidence  is  sufficient  if  it  nmkes 
out  the  facts  to  the  satisfaction  of  the  jury." 
(Twelfth  and  thirteenth  assignments  of  error.) 

Also  as  follows :  * '  But  another  question  arises, 
why  should  she  (the  testatrix)  create  a  trust  es- 
tate by  her  will,  when  she  had  just  experienced 
such  a  sad  lesson  in  the  trustee  who  was  ap- 
pointed for  her  own  benefit  in  her  father's  estate, 
and  if  seeking  a  trustee,  why  select  the  one  she 
did  ?  Had  she  such  knowledge  of  him  as  would 
justify  this  trust?"  (Fourth  assignment  of 
error.) 

Verdict  and  judgment  for  defendants. 

Plaintiff  thereupon  took  this  writ,  assigning 
for  error,  inter  alia^  the  action  of  the  Court  in 
admitting  in  evidence  the  testimony  of  defend- 
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ants  above  stated  to  have  been  admitted  under 
objection,  the  answers  to  plaintiffs  points  above 
cited,  and  the  portions  of  the  general  charge 
above  set  forth. 

Byron  Woodward  (with  whom  were  F.  E, 
and  F,  C,  Brewster)  for  plaintiff  in  error. 

Admittedly  there  was  no  direct  evidence  of 
fraud  or  undue  influence  in  this  case,  but  the 
Court  lefl  it  to  the  jury  to  find  circumstantial 
evidence  of  undue  influence  in  those  who  had 
charge  of  the  preparation  and  execution  of  the 
will. 

Influence  necessary  to  annul  a  testamentary 
act  must  amount  to  such  force  and  coercion  as 
destroys  free  agency,  and  substitutes  the  will  of 
the  party  exercising  it  for  the  will  of  the  tes- 
tator. 

Tawney  v.  Long,  26  Sm.  106. 
To  submit  a  question  of  fraud  to  the  jury  for 
the  purpose  of  overturning  a  written  instrument 
upon  slight  parol  evidence,  is  clearly  error. 
The  evidence  of  fraud  in  such  case  must  be  clear 
and  precise  and  indubitable. 

Brinks  v.  Heise,  3  Norris,  25 1 

Pcnna.  R.  R.  Co.  v.  Shay,  1  Id.  198. 

The  testatrix  was  not  a  person  of  feeble  mind, 
on  the  contrary  she  had  a  strong  mind  and  an 
uncontrollable  will,  and  that  distinguishes  this 
case  from  that  of —     . 

Boyd  V,  Boyd,  16  Sm.  293. 

The  rule  in  the  latter  case,  that  where  the  bulk 
of  the  property  is  given  to  the  party  who  draws 
the  will  and  who  stands  in  a  confidential  relation 
to  the  testator,  a  presumption  of  fraud  arises,  is 
inapplicable  here,  for  the  devise  to  Stokes 
amounted  to  scarcely  one- eightieth  part  of  tes- 
tatrix's fortune.  It  is  a  well  settled  rule  of  law 
that  where  a  bequest  is  trifling  in  amount,  the 
burden  of  proving  fraud  or  undue  influence  is  on 
the  person  alleging  it. 

The  averment  of  the  Court  that  "  the  testa- 
trix had  just  experienced  a  sad  lesson  in  her 
trustee,**  etc.,  was  untrue  and  misleading. 
Stokes's  Appeal,  30  Sm.  340. 

A  tendency  in  the  charge  to  mislead  is  ground 
for  reversal. 

Insurance  Co.  v,  Rosenberger,  3  Weekly  Notis, 
16. 

If  the  Court  assume  a  fact  not  in  evidence, 
the  judgment  must  be  reversed. 

Musselman  v,  R.  R.  Co.,  2  Weekly  Notes,  105. 
There  is  no  evidence  that  her  daughter  was 
starved  to  death  by  the  testatrix,  and  hence  the 
Court    assumed    that  of  which  there  was  no 
proof. 

Ashbridge  v,  Kenyon,  15  Leg.  Int.  158. 
Where  witnesses   have  testified  to  no  facts 
fairly  indicating  incapacity,  it  is  error  to  permit 
them  to  give  an  opinion. 

Dickinson  v,  Dickinson,  1 1  Sm.  401. 
The  admission  of  all  of  Mrs.  Winters's  testi- 


mony was  improper,  because  the  plaintiff  had 
not  the  beneflt  of  cross- examination. 

John  Dolman  and  Wm.  A,  Husbands  for  de- 
fendant in  error. 

The  relation  of  the  plaintiff  to  the  testatrix 
was  a  confidential  one.  He  drew  the  will  and 
benefited  greatly  by  it.  The  testatrix  lived  a 
solitary  life,  and  the  evidence  clearly  shows  her 
to  have  been  insane.  Therefore  it  is  submitted 
that  the  onus  is  clearly  upon  the  plaintiff  to 
show  that  no  fraud  was  practised  upon  the  testa- 
trix. 

Boyd  V.  Boyd,  16  Sm.  293. 

The  answer  of  the  Court  to  the  point  "  that 
cruelty  to  children  is  not  evidence  per  se  of  un- 
soundness of  mind, ''amounted  to  no  more  than 
this,  that  the  jury  were  to  judge  whether  a  sane 
mother  would  have  acted  as  the  testatrix  did. 

The  observation  of  the  Court  relative  to  the 
trustee  of  the  estate  of  testatrix's  share  of  her 
father's  estate  was  warranted  by  the  evidence. 

On  the  trial  of  an  issue  of  devisavit  vel  non,  a 
witness  who  has  testified  to  all  the  facts  within  his 
knowledge,  and  to  acts,  words,  and  manner  of  a 
testator,  may  afterwards  give  his  opinion  as  to 
the  testator's  mental  capacity,  and  the  jury  is  to 
judge  from  his  testimony  whether  his  opinion  is 
well  founded  or  not. 

Pidcock  V.  Potter,  18  Sm.  342. 
•     Tillow  V.  Titlow,  4  Id.  223. 

It  is  manifestly  unfair  to  a  witness  to  read  dis- 
connected sentences  or  parts  of  testimony  of  the 
witness  taken  on  a  former  occasion,  for  the  pur- 
pose of  contradicting  the  witness.  A  jury  can- 
not possibly  judge  whether  there  is  any  contra- 
diction or  discrepancy  between  the  former  and 
the  present  testimony,  unless  they  hear  the  whole 
testimony  as  a  connected  whole. 

February  7,  1881.  The  Court.  The  case 
is  brought  here  upon  various  assignments  of  error 
claimed  to  have  been  committed  in  the  admis- 
sion of  evidence,  and  in  the  charge  and  answers 
of  the  Court.  .  .  .  [Here  follows  the  state- 
ment of  the  facts  of  the  case  already  given.] 

♦  >|t  «  «  :|c 

In  the  view  that  we  take  of  the  case,  it  is  not 
necessary  to  recount  the  testimony  relating  to 
the  mental  capacity  of  the  testatrix  with  any 
greater  particularity.  As  the  case  will  have  to 
be  tried  again,  we  prefer  to  leave  the  question  of 
the  sufficiency  of  the  testimony  on  the  question 
of  capacity  undecided.  Should  it  come  here 
again,  it  may  present  different  aspects  from  those 
which  now  attend  it.  On  the  question  of  undue 
influence,  however,  the  case  is  in  a  different 
situation.  The  plaintiffs  fourth  point  requested 
the  Court  to  charge  the  jury  that  **  there  is  no 
evidence  sufficient,  even  if  believed,  to  justify 
the  jury  in  finding  that  the  will  in  question  was 
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the  result  of  duress,  constraint,  fraud,  or  undue 
influence,  and  the  verdict  of  the  jury  should  be 
for  the  plaintiff  on  that  issue.'* 

This  the  Court  declined,  and  on  the  contrary 
charged  as  follows: — ** There  is  no  direct  evi- 
dence of  fraud,  deceit,  or  falsehood  practised  in 
this  case,  but  you  may  find  circumstantial  evi- 
dence of  the  conduct  of  those  who  had  the  prepa- 
ration and  execution  of  this  will,  whether  the 
testatrix  acted  with  a  full  consciousness  as  to 
what  she  was  doing.  The  circumstantial  evi- 
dence is  sufficient  if  it  nukes  out  the  case  to  the 
satisfaction  of  the  jury."  The  Court  also  charged 
on  this  subject  as  follows : — **  The  evidence  from 
which  this  undue  influence  is  drawn,  is  confined 
to  that  of  the  three  witnesses,  plaintiff,  E.  S. 
Lawrance  and  F.  Stokes.  The  onus  is  on  thfm 
of  freeing  themselves  from  this  charge.  If  they 
have  done  it  to  your  satisfaction,  then  on  that 
issue  you  should  find  for  the  plaintiff.  If  not, 
then  you  should  find  for  the  defendants."  In 
all  this,  there  was,  in  our  opinion,  grave  error. 
We  have  examined  with  great  care  the  testi- 
mony of  the  witnesses  named,  as  well  as  the 
other  testimony  in  the  case  affecting  this  ques- 
tion, and  we  are  bound  to  say,  that  there  is  in  our 
judgment  no  evidence  whatever  showing  or  even 
indicating  any  fraud,  duress,  or  undue  influence 
used  in  procuring  the  execution  of  the  will.  We 
have  already  recited  the  testimony  of  the  three 
witnesses  from  which  alone  the  learned  Judge 
says  the  evidence  of  undue  influence  is  to  be 
derived.  Instead  of  proving  any  undue  influ- 
ence, it  proves  most  conclusively  that  the  will 
was  the  result  of  Mrs.  Ward's  own  direct,  intelli- 
gent, and  volvmtary  instruction.  There  is  not  a 
particle  of  evidence  that  she  was  ever  asked, 
much  less  coerced,  either  to  direct  or  assent  to 
the  particular  provisions  of  the  will.  The  great 
bulk  of  her  estate  is  given  to  her  own  grandsons, 
for  whom  she  had  expressed  fondness  during  her 
life.  Only  a  very  small  devise  to  E.  L.  Stokes, 
in  point  of  value,  is  made  in  the  will,  and  that 
according  to  his  testimony  was  proposed  by  her- 
self. Yet  this  trifling  gift  to  one  who  had  been 
acting  as  her  trustee  by  her  own  request,  and 
who  had  been  upon  pleasant  and  friendly  terms 
with  her,  is  held  to  subvert  the  usual  rule  of  law, 
which  places  the  onus  of  proof  in  such  cases,  upon 
the  party  alleging  the  fraud  or  undue  influence. 
The  case  of  Boyd  v.  Boyd  (16  P.  F.  S.  283)  is  re- 
lied upon,  as  justifying  the  charge  of  the  Court 
on  this  subject.  But  a  very  slight  examination  of 
that  case  will  show  that  it  is  not  applicable  to  the 
circumstances  of  the  present  case.  A  brief  quo- 
tation will  suffice.  On  page  293,  Mr.  Justice 
Sharswood,  in  delivering  the  opinion  of  the 
Court  said  :  * '  Hence  when  the  party  upon  whom 
rests  the  charge  (of  undue  influence),  derives 
none  or  a  very  inconsiderable  benefit  from  the 


will,  there  must  undoubtedly  be  evidence  of  di- 
rect influence,  exerted  at  the  time  of  making  the 
will,  such  as  in  effect  to  destroy  the  free  agency 
of  the  testator.  (Eckert  v.  Flowry,  7  Wr.  46.) 
But  where,  being  aii  entire  stranger,  having  no 
claims  from  lawful  relationship,  he  derives  a  v€ry 
considerable  benefit  from  the  act,  such  direct 
proof  ought  not  to  be,  and  is  not  required.  Such 
was  the  case  of  Dean  v.  Negley  (5  Id.  312). 
General  evidence  of  power  exercised  over  the 
testator,  especially  if  he  be  of  comparatively 
weak  mind  from  age  or  bodily  infirmity,  though 
not  to  such  an  extent  as  to  destroy  testamentary 
capacity,  will  be  enough  to  raise  a  presumption 
which  ought  to  be  met  and  overcome,  before 
such  a  will  can  be  established.  Particularly 
ought  this  to  be  the  rule,  when  the  party  to  be 
benefited  stands  in  a  confidential  relation  to  the 
testator.  .  .  .  Undoubtedly  if  the  counsel 
of  the  old  man  whose  mental  faculties  are  im- 
paired, though  not  destroyed  by  advanced  age, 
should  draw  for  him  a  will,  giving  to  himself  the 
bulk  of  his  estate,  or  a  very  considerable  part  of 
it,  it  would  not  be  enough  to  show  the  formal 
execution  of  the  paper  in  the  presence  of  two 
subscribing  witnesses  called  in  for  the  purpose. 
He  must  go  further  and  rebut  the  presumption  by 
some  evidence,  that  the  disposition  made  was  the 
exercise  of  the  free  will  of  the  testator."  The 
only  evidence  of  the  value  of  the  Texas  land  de- 
vised to  E.  L.  Stokes,  was  a  tax  receipt  in  which 
the  valuation  was  stated  at  {320.  We  are  not 
referred  to  any  case  by  the  learned  counsel  for 
the  contestants,  nor  are  we  aware  of  any,  in 
which  the  recipiency  by  the  person  drawing  the 
will,  of  so  trifling  a  sum  as  this,  has  been  held 
sufficient  to  reverse  the  usual  rule  applicable  to 
such  cases  in  relation  to  the  burden  of  proof. 
While  it  is  true  that  Mr.  Stokes  was  also  made 
trustee  for  the  grandsons  for  a  number  of  years, 
it  must  also  be  considered  that  in  legal  contem- 
plation the  duties  and  responsibilities  of  that 
position  are  a  full  equivalent  for  any  merely  per- 
sonal advantage  arising  from  it. 

The  rule  in  Pennsylvania,  as  to  the  kind  of 
evidence  necessary  to  defeat  a  will  on  the  ground 
of  undue  influence,  has  been  many  times  ex- 
pressed in  emphatic  language  in  the  decisions  of 
this  Court.  It  is  forcibly  stated  by  Mr.  Justice 
Gordon,  in  the  following  language,  in  the  case 
of  Tawney  «^.  Long  (26  P.  F.  Smith,  on  p.  115): 
'<  Undue  influence  of  that  kind  which  will  affect 
the  provisions  of  a  testament,  must  be  such  as 
subjugates  the  mind  of  the  testator  to  the  will  of 
the  person  operating  upon  it,  and  in  order  to 
establish  this,  proof  must  be  made  of  some  fraud 
practised,  some  threats  or  misrepresentations 
made,  some  undue  flattery,  or  some  physical  or 
moral  coercion  employed,  so  as  to  destroy  the 
free  agency  of  the  testator,  and  these  influences 
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must  be  proved  to  have  operated  as  a  present 
constraint  at  the  very  time  of  making  the  will." 
The  same  doctrine  was  declared  in  Eckert  v, 
Flowry  (7  Wr.  46) ;  McMahon  v.  Ryan  (8  Har. 
329);  and  Thompson  v.  Kyner  (15  P.  F.  S.  368). 
We  are  obliged  to  say  that  we  have  been  unable 
to  find  a  particle  of  testimony  in  the  present  case, 
which  bnngs  it  up  to  these  requirements,  and  the 
learned  Court  below  was,  therefore,  in  error  in 
submitting  the  question  of  fraud  and  undue  in- 
fluence to  the  jury.  The  eleventh,  twelfth,  and 
thirteenth  assignments  are  sustained. 

In  the  fourth  assignment  of  error,  certain  lan- 
guage of  the  learned  Judge,  in  his  charge  to  the 
jury  in  relation  to  the  creation  of  a  trust  and  the 
selection  of  a  trustee,  is  complained  of.  These 
jremarks  were  .disparaging  to  the  trustee,  and 
might  fairly  constitute  a  subject  of  argument  by 
the  adverse  counsel,  but  we  think  they  were  not 
called  for  by  anything  in  the  testimony,  and 
would  have  a  tendency  to  mislead  and  prejudice 
the  jury  as  to  the  true  matters  for  their  determi- 
nation. For  this  reason  the  fourth  assignment 
is  sustained. 

We  think  the  seventh  assignment  is  also  sus- 
tained. The  plaintifiPs  second  point  was  in  these 
words,  "cruelty  to  children  is  no  evidence, /^r 
se,  of  the  want  of  sufficient  capacity  to  make  a 
will."  The  answer  of  the  Court  was  as  follows: 
'*  I  affirm  this  point,  but  whether  starving  a  child 
to  death  is  within  this  term  is  for  you."  The 
affirmation  of  the  point  was  a  legal  necessity. 
The  added  remark  was  entirely  unauthorized  by 
anything  in  the  testimony,  and  we  feel  con- 
strained to  say  we  think  it  without  the  pale  of 
judicial  propriety.  It  could  only  subserve  the 
purpose  of  creating  a  prejudice  against  the  plain- 
tiffs case,  and  coming  from  the  Judge,  who  is 
always  supposed  to  be  impartial  between  litigants, 
it  may  have  exerted  a  powerful  influence  upon 
the  minds  of  the  jury  in  producing  the  verdict 
which  they  rendered.  It  assumed,  or  appeared 
to  assume,  a  fact  not  in  evidence,  and  it  tended 
to  mislead  the  jury,  and  for  both  these  reasons  it 
was  erroneous. 

We  are  of  opinion  that  the  ninth  assignment 
of  error  is  clearly  sustained  as  to  the  testimony 
of  Samuel  Fife,  Sarah  C.  Yarnall,  and  William 
Little.  Not  one  of  these  witnesses  testified  to 
any  facts  indicating  incapacity  of  the  testatrix, 
and  hence  they  were  not  competent,  not  having 
been  subscribing  witnesses,  to  give  an  opinion  on 
the  subject.  In  Dickinson  v.  Dickinson  (11  P. 
F.  S.  401),  we  held  that  one  not  a  subscribing 
witness  to  a  will,  having  testified  to  no  facts  in- 
dicating incapacity  of  a  testator,  is  not  compe- 
tent to  give  his  opinion  as  to  want  of  capacity. 
The  rule  is  a  salutary  and  reasonable  one,  and 
ought  to  be  enforced  whenever  the  circumstances 
require  it.     There  if  nothing  in  Bitner  v,  Bitner 


(15  P.  F.  S.  347),  or  Pidcock  v.  Potter  (18  P. 
F.  S.  342)  that  conflicts  with  the  rule  as  stated, 
or  with  the  authority  of  Dickinson  v.  Dickinson. 

The  tenth  assignment  of  error  is  also  sustained. 
The  witness,  Mrs.  Winters,  on  cross-examination, 
was  asked  whether  she  had  not  given  certain  tes- 
timony when  she  testified  before  the  examiner. 
She  denied  it,  and  the  examineit  was  then  called 
to  contradict  her  simply  as  to  those  particular 
matters.  Then  the  contestants  were  allowed  to 
give  in  evidence  her  entire  testimony  in  chief 
before  the  examiner.  There  was  no  warrant  for 
this,  and  no  necessity  for  it  in  order  to  show  that 
her  testimony  before  the  examiner,  when  taken 
as  a  whole,  harmonized  with  her  testimony  on 
the  trial  as  to  these  matters,  for  it  did  not  do  so. 

There  are  several  other  assignments  of  error, 
none  of  which  are  material  except  the  third, 
which  required  the  Court  to  take  the  case  from 
the  jury  on  the  question  of  incapacity,  on  the 
ground  of  insufficiency  of  the  testimony  to  sus- 
tain a  verdict.  As  has  been  stated  before,  we 
express  no  opinion  on  this  subject,  as  the  same 
question  may  come  before  us  after  another  trial 
on  the  same  testimony  in  connection  with  other 
evidence  relating  to  the  same  matter. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Green,  J. 


Oct.  &  Nov.  *79,  368.  Not.  16,  188a 

Detwiler's  Appeal. 

Assignment  for  benefit  of  creditors — Assignee  not 
bound  to  let  the  real  estate  assigned  to  him — 
Act  of  June  j6y  iSj6,  sects,  24.  and  34  {P.  L. 
737) — Rights  and  duties  conferred  on  assignee 
thereby — Rights  and  duties  of  creditors  of  as- 
signor, 

A  voluntary  assignee  for  the  benefit  of  creditors  is  under 
no  obligation  to  let  the  real  estate  included  in  the  assign- 
ment, and,  therefore,  where  he  allowed  the  assignor  to 
retain  possession  of,  and  to  use  said  real  estate : 

//e/i/  (reversing  the  decree  of  the  Court  below),  that  he 
was  not  chargeable  in  his  account  with  the  rental  valae 
thereof. 

Appeal  of  John  S.  Detwiler  from  a  decree  of 
the  Common  Pleas  of  Fayette  County. 

The  following  were  the  facts :  On  April  22, 
1876,  Samuel  Detwiler  executed  a  voluntary  as- 
signment of  his  real  and  personal  estiite  to  John 
S.  Detwiler,  in  trust,  to  sell,  etc.,  etc.,  for  the 
benefit  of  the  assignor's  creditors.  At  the  time 
of  the  assignment  there  were  several  judgments 
against  the  assignor,  which  were  liens  upon  the 
lands  assigned,  and  other  judgment  liens  thereon 
to  a  large  amount  were  obtained  soon  afterwards. 
The  real  estate  included  in  the  assignment  con- 
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sisted  of  four  farms,  on  one  of  which  the  as- 
signor lived  and  had  erected  a  grist  and  a  saw 
mill.  The  assignor  retained  possession  of  the 
real  estate,  running  and  operating  the  grist  mill 
and  saw  mill  just  as  he  always  did  before  the  as- 
signment, and  farming  the  land  with  men  under 
his  employ.  The  assignee  took  no  possession  of 
the  real  estate,  and  received  no  rent  therefrom. 
On  May  3, 1878,  two  years  after  the  assignment, 
none  of  the  land  having  yet  been  sold,  the  as- 
signee filed  his  account  of  the  personal  estate 
which  he  had  received.  Exceptions  being  filed 
thereto,  Daniel  Downer,  Esq.,  was  appointed 
auditor,  who  made  report,  surcharging  the  as- 
signee with  the  sum  of  ^2935,  the  estimated 
rents  which  the  real  estate  and  saw  mill  and  grist 
mill  would  have  produced  had  they  been  let. 
Exceptions  having  been  filed  on  behalf  of  the 
assignee  to  this  report,  the  Court  dismissed  the 
exceptions  and  confirmed  the  report,  saying, 
inter  aiia,  *'  We  do  not  see  how  the  assignee  can 
be  relieved  from  liability  for  rents  of  the  real 
estate  conveyed  to  him  in  the  deed  of  assignment, 
and  included  in  the  appraisement.  If  he  per- 
mitted the  assignor  to  remain  in  the  actual  occu- 
pancy of  the  real  estate,  using  and  enjoying  the 
profits  thereof,  we  must  conclude  that  the  assignor 
did  so  as  the  agent  of  the  assignee,  otherwise  the 
assignee  failed  in  the  proper  discharge  of  his 
duty  in  not  taking  possession  of  the  real  estate. 
He  seems  to  have  considered  that  the  property 
was  in  his  possession,  as  he  paid  the  taxes  on  it, 
and  also  paid  the  insurance  on  the  buildings ; 
and  for  such  payment  has  been  allowed  a  credit 
in  his  account."  • 

The  assignee  thereupon  took  this  appeal,  as- 
signing the  action  of  the  Court  in  dismissing  the 
exceptions  and  confirming  the  decree  for  error. 

Boy/e  and  Mestretat^  for  appellant. 

The  assignee  does  not  receive  the  property  for 
the  purpose  of  holding  and  renting  it.     He  ac- 
quires merely  a  naked  power  to  sell. 
Fulton's  Estate,  I  Sm.  211. 
Wright  V.  Wigton,  5  Weekly  Notes,  30. 

In  this  respect  he  is  like  an  executor  with  a 
naked  power  to  sell. 

Blight  V.  Wright,  I  Phila.  549. 
Myers's  Estate,  9  Id.  310. 
Chew  V.  Nicklin,  9  Wr.  87. 
Gump's  Estate,  34  Leg.  Int.  150. 

Z>.  Kaine,  for  the  creditors  of  Samuel  Detwi- 
ler,  appellees. 

Under  the  Act  of  June  16,  1836,  sec.  34  (P. 
L.  737 )>  it  was  the  duty  of  the  assignee  to  take 
the  real  estate  into  his  possession.  Under  the 
Act  of  February  17,  1876  (P.  L.  4),  he  should 
have  applied  to  the  Court  and  obtained  an  order 
to  sell.  Not  having  done  either  of  these,  he  has 
failed  in  his  duty,  and  must  account  for  the  value 
of  the  real  estate. 


January  3, 1881.  The  Court.  This  conten- 
tion relates  to  the  liability  of  the  appellant  for 
rent  of  the  real  estate  assigned  to  him  for  the 
benefit  of  creditors.  In  April,  1876,  Samuel 
Detwiler  executed  a  voluntary  assignment  of  his 
real  and  personal  estate  to  the  appellant,  in  trust 
for  the  latter  to  sell  and  dispose  of  the  same,  and 
if  any  part  thereof  remained,  after  paying  the 
debts  of  the  assignor,  to  deliver  over  and  recon- 
vey  the  same  to  him.  At  the  time  the  assign- 
ment was  made,  there  were  several  judgments 
against  the  assignor,  which  were  liens  on  the 
Uuids  assigned,  and  other  judgment  liens  thereon 
to  a  large  amount  were  obtained  soon  afterwards. 
The  assignor  retained  possession  of  the  real  es- 
tate. The  appellant  took  no  possession  thereof, 
and  received  no  rent  therefrom.  On  settling 
his  account  of  the  personal  estate  which  he  had 
received,  exceptions  were  filed  thereto,  the  main 
ones  being  for  his  not  having  charged  himself 
with  the  value  of  the  rents  of  the  real  estate. 
The  Court  held  him  liable  therefor,  and  decreed 
accordingly.  This  is  assigned  for  error.  The 
correctness  of  this  decree  must  be  ascertained  by 
a  consideration  of  the  effect  of  the  assignment,, 
and  of  the  duty  thereby  imposed  on  the  assignee. 

It  is  well  settled  that  a  voluntary  assigsiee  is 
the  mere  representative  of  the  assignor,  enjoying 
his  rights  only,  and  is  bound  where  he  would  be 
bound.  Neither  he  nor  the  creditors  for  whom 
he  holds  the  property  in  trust,  are  purchasers  for 
value.  They  are  not  parties  to  the  deed.  They 
have  not  relinquished  anything  in  compensation 
for  the  benefits  of  the  trust.  They  have  not 
agreed  to  look  to  the  property  assigned  for  the 
satisfaction  of  their  claims.  They  have  no  title 
to  the  property  itself.  They  acquire  a  right  only 
to  enforce  the  duty  undertaken  by  the  assignee. 
(Twelves  v.  Williams,  3  Whart.  485 ;  Jefferis's 
Appeal,  9  Casey,  39;  Fulton*s  Estate,  i  P.  F. 
S.  204;  Wright  z;.  Slingluff,  3  Norris,  163  ;  Mor- 
ris's Appeal,  7  Id.  368.) 

The  assignment  on  its  face  does  not  impose  on 
the  assignee  any  duty  to  let  the  real  estate.  It 
was  liable  at  any  time  to  be  sold  by  virtue  of 
executions  on  the  judgment  liens.  Any  at- 
tempted letting  must  have  been  for  a  term  of 
uncertain  duration.  A  lien  creditor  could  pro- 
ceed at  his  will  to  sell  the  real  estate.  Other 
creditors,  on  application  to  Court,  could  enforce 
a  sale.  In  view  of  the  fact  that  no.  creditor 
caused  a  sale  to  be  made,  the  presumption  is  that 
no  sale  was  desired  while  the  value  of  real  estate 
was  so  much  depreciated. 

It  is  contended  that  inasmuch  as  the  34th  sec- 
tion of  the  Act  of  i6th  June,  1836  (Purd.  Dig. 
782)  vests  the  estate  in  the  assignee,  and  makes 
it  his  duty  to  take  possession  of  the  property,  if 
he  fails  so  to  do,  he  is  liable  to  the  creditors  for 
an  amount  equal  to  the  valu^  of  the  rents.     At 
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first  sight,  this  section  might  produce  such  im- 
pression on  the  mind.  In  general  terms,  it  deals 
with  all  the  property  assigned,  and  gives  a  right 
of  possession.  It  then  stops.  It  does  not  pro- 
fess to  declare  or  define  the  duties  of  the  assignee 
after  he  has  taken  possession  of  the  land.  A 
previous  section  of  the  same  Act  had  already  de- 
fined his  duty  to  be  **  to  convert  the  real  and 
personal  estate  of  such  insolvent  into  cash"  (Id. 
780,  pi.  32).  Thus  the  manifest  intent  of  the 
Act  is  to  give  a  power  of  sale,  not  a  power  to 
let.  The  object  of  the  assignment  is  to  convert 
the  property  by  sale,  and  not  for  the  assignee  to 
work  the  land  or  let  it  to  others.  His  position 
is  similar  to  that  of  an  executor  with  a  naked 
power  of  sale,  yet  we  are  not  aware  he  has  ever 
been  held  liable  for  rents  not  received.  A  cred- 
itor cannot  rest  on  his  rights,  refrain  from  all 
action  to  induce  a  sale,  and  thus  charge  the  as- 
signee with  rents  which  he  never  received.  The 
learned  Judge,  therefore,  erred  in  surcharging 
the  appellant  with  rents  not  received,  and  the 
decree  must  be  modified  accordingly. 

And  now  it  is  ordered  arid  decreed,  that  the 
sum  of  1 2935  be  stricken  from  the  sum  adjudged 
to  be  in  the  hands  of  the  appellant ;  and  the 
residue,  being  I7487.03,  be  and  hereby  is  ad- 
judged and  decreed  to  be  the  true  sum  due  from 
him.  So  modified,  the  decree  is  affirmed.  It  is 
further  ordered  that  the  cosls  of  this  appeal  be 
paid  out  of  the  fund. 

Opinion  by  Mercur,  J. 


Oct.  &  Nov.  *8o,  289. 

Gray's  Appeal. 


Nor.  10,  i88o' 


Errors  and  appeals —  What  not  reviewable — Or- 
phans* Court — Appointment  of  guardians^  a 
matter  in  discretion  of  the  Court  below — Right 
of  ward  to  make  choice  of  new  guardian  upon 
his  arrival  at  the  age  of  fourteen  years. 

The  legal  discretion  of  the  Orphans'  Court  in  the  ap- 
pointment of  guardians  of  minors  is  not  subject  to  review 
in  a  court  of  error. 

The  Orphans*  Court  having  decided  that  a  minor,  for 
whom  a  guardian  had  been  appointed  by  the  Orphans' 
Court  while  under  the  age  of  fourteen  years,  has  not  a 
naked  legal  right  to  make  choice  of  a  new  guardian  upon 
his  arrival  at  the  age  of  fourteen  years: 

Heldy  that  such  decision  being  made  in  the  exercise  of 
a  legal  discretion,  is  not  subject  to  review  by  the  Supreme 
Court. 

McCann's  Appeal,  13  Wright,  304,  followcA. 

Appeal  by  Phineas  T.  Gray  frond  a  decree  of 
the  Orphans'  Court  of  Allegheny  County,  re- 
fusing his  petition  to  make  choice  of  a  new 
guardian. 


The  facts  were  as  follows :  On  Nov.  29, 1873, 
Phineas  T.  Gray,  by  his  next  friend,  presented 
a  petition  to  the  Orphans'  Court  of  Allegheny 
County,  setting  forth  that  he  was  a  minor  child  of 
P.  H.  Gray,  deceased,  under  the  age  of  fourteen 
years,  and  had  no  guardian ;  that  he  was  entitled 
to  real  estate  of  no  annual  value,  and  to  personal 
estate  amounting  to  J2000;  and  praying  the 
Court  to  appoint  some  fit  person  guardian  of  his 
person  and  estate.  The  Court  appointed  Joseph 
H.  Gray  guardian  of  said  minor,  who  gave  bond 
and  entered  upon  the  discharge  of  his  duties. 

On  September  18,  1880,  said  Phineas  T.  Gray 
presented  another  petition  to  the  Orphans' 
Court,  setting  forth  the  foregoing  facts,  and  that 
he  was  now  over  the  age  of  fourteen  years,  to 
wit,  of  the  age  of  fifteen  years,  and  praying  the 
Court  to  allow  him  to  make  choice  of  some  fit 
person  as  guardian  of  his  person  and  estate,  in- 
stead of  tjie  said  Joseph  H.  Gray,  heretofore  ap- 
pointed by  the  said  Court.  The  petition  assigned 
no  reason  for  the  change  of  guardianship  grayed 
for. 

A  citation  to  show  cause  having  been  issued, 
the  guardian  filed  an  answer,  asking  the  Court 
to  refuse  the  application  on  the  ground  that  the 
minor  had  been  unduly  influenced  by  some  of  his 
relatives  against  his  guardian.  A  general  repli- 
cation having  been  filed,  the  parties  appeared  for 
a  hearing  before  the  Court,  and  the  counsel  for 
respondent  called  the  respondent  to  prove  the 
facts  alleged  in  his  answer,  when  he  was  stopped 
by  the  Court ;  the  Court  ruling  that  the  burden 
of  proof  was  upon  the  petitioner  to  show  cause 
for  a  change  of  guardian.  The  petitioner  having 
refused  to  show  cause,  by  writing  filed,  based  his 
right  to  make  choice  "without  showing  any 
cause,  but  upon  his  naked  legal  right  to  make 
choice  arising  upon  his  arrival  at  the  age  of  four- 
teen years."  Whereupon  the  Court,  Hawkins, 
P.  J.,  made  a  final  decree  refusing  the  apphca- 
tion,  and  filed  the  following  opinion:  **When 
the  Legislature  gave  the  *  Orphans'  Court  of  each 
comity  .  .  .  the  care  of  the  persons  of  mi- 
nors, resident  within  such  county,  and  of  their 
estates,  and  .  .  .  power  to  admit  such  mi- 
nors when  and  as  often  as  there  shall  be  occasion 
to  make  choice  of  guardian,'  it  gave,  in  plain 
terms,  discretionary  power  to  that  Court  in  the 
appointment  of  guardians.  (McCann's  Appeal, 
13  Wr.  304.)  The  law  presupposed  the  imma- 
turity of  minors  and  the  consequent  necessity  of 
'  care'  over  their  persons  and  estates.  Is  there 
*  occasion'  in  the  present  case,  to  admit  the  pe- 
titioner to  make  choice  of  a  new  guardian  instead 
of  the  old  ?  He  already  has  an  unexceptionable 
guardian.  A  change  of  guardian  will  involve  the 
filing  and  auditing  the  account  of  the  old  guar- 
dian, and  the  expense  and  cost  incidental  thereto, 
which  must  be  borne  by  the  minor's  estate.    It 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


249 


may,  and  probably  will,  become  necessary  to  call 
in  the  present  investment,  and  a  change  of  policy 
wiU  follow  in  the  administration  of  the  trust ; 
this  will  cause  delay  and  consequent  loss  to  the 
I  minor's  estate.  ITiese  are  some  of  the  obvious 
i  objections  to  change.  On  the  other  hand,  no 
:  special  advantages  are  adduced  for  making  it. 
The  application  is  based  entirely  on  an  asserted 
'naked  right  of  choice.'  If  such  right  exists, 
why  come  into  the  Orphans'  Court  at  all  ?  If 
petitioner  is  competent  to  make  choice  without 
the  supervision  of  this  Court,  then  he  does  not 
need  its  *  care,'  he  is  competent  to  transact  his 
own  business,  and  there  is  no  occasion  for  a 
guardian ;  but  if,  9s  the  Legislature  has  asserted, 
he  needs  its  *  care,'  he  needs  its  supervision  in 
the  selection  of  a  guardian.  There  can  be  no 
'occasion'  to  make  choice  of  a  guardian,  where 
no  advantages  can  be  attained.  It  follows  that 
the  circumstances  of  this  case  do  not  justify  a 
change  of  guardians,  and  the  application  to  be 
admitted  to  *  make  choice'  must  be  refused." 

The  petitioner,  thereupon,  took  this  appeal, 
assigning  as  error,  the  refusal  of  his  petition. 
/.  E.  Kuhn,  for  appellant. 
In  the  case  of  minors,  over  the  age  of  fourteen, 
the  discretionary  power  of  the  Orphans*  Court  is 
exercised  in  the  approval  or  non-approval  of  the 
choice  of  the  minors — not  in  the  absolute  denial 
of  the  right  of  choice  which  we  claim  the  Or- 
phans' Court  gave  in  this  case. 
Arthur's  Appeal,  I  Grant,  55. 
Lec*s  Appeal,  27  Pa.  St.  229. 
Lcwiy's  Estate,  5  Weekly  Notes,  475. 
C,    m   Robb  (5.  A.  Mc Clung  with  him), 
contra. 

It  is  within  the  discretion  of  the  Court  to  de- 
termine whether  there  is  any  occasion  for  the 
minor  to  make  choice. 

McCann's  Appeal,  13  Wright,  304. 

Nov.  22,  1880.  The  Court.  As  we  under- 
stand the  decision  in  McCann's  Appeal  (13 
Wright,  304),  it  is  very  correctly  stated  in  the 
syllabus :  '*  The. legal  discretion  of  the  Orphans' 
Court  in  the  appointment  of  guardians  of  the 
persons  and  estates  of  minors  is  not  subject  to 
review  by  a  court  of  error."  It  follows  that  we 
ought  not  to  intervene,  even  if  we  thought  that 
the  discretion  of  the  Court  below  was  not  prop- 
erly exercised  in  this  case. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 


Jan.  »8o,  113. 


Jones's  Appeal. 


March  4, 188 1. 


Executors  and  administrators — Right  to  admin- 
ister—  Non-residents — Acts  of  75  March^ 
1832,  §  22,  and  of  2p  March,  1832,  §  27 — 
Appointment  by  Register — Revocation  of  let- 
ters erroneously  granted— Rights  of  legatees — 
Right  to  nominate. 

In  granting  letters  of  administration,  the  Register  is  not 
at  liberty  to  disregard  the  clearly  expressed  wishes  of  the 
parties  preferred  by  the  law  and  entitled  to  the  estate, 
even  if  they  be  non-residents  of  the  Commonwealth.  If 
he  has  appointed  a  total  stranger,  he  should,  upon  appli- 
cation of  such  parties,  vacate  the  letters  already  granted, 
and  appoint  some  suitable  nominee  of  such  parties  in 
whom  they  can  confide. 

Appeal  of  A.  H.  Jones  from  a  decree  of  the  Or- 
phans' Court  of  Bucks  County,  reversing  the 
order  of  the  Register  of  Wills,  and  revoking  the 
letters  d,  b,  n,  c,  /.  a,  upon  the  estate  of  Wm. 
Early,  granted  by  the  Register  of  Wills  to  the 
appellant. 

The  following  are  the  material  facts  of  the 
case :  Wm.  Early  died  in  Bristol,  Bucks  Co.,  in 
1870,  leaving  a  last  will  and  testament,  whereby 
he  devised  and  bequeathed  the  bulk  of  his  pro- 
perty, after  certain  legacies,  to  his  daughters  S. 
J.  Painter  and  M.  A.  Von  Forstner,  and  ap- 
pointed one  J.  R.  Green  his  executor  and  trustee 
"to  take  charge  of"  the  shares  of  his  daugh- 
ters in  his  estate.  Green  dying,  one  J.  L. 
Stackhouse  was  appointed  administrator  d,  b.  n, 
c,  t.  a,,  but  died  July  10,  1879,  without  having 
fully  administered.  The  debts,  however,  were 
all  paid  and  administration  completed  with  the 
exception  of  the  residue  and  a  contingent  legacy 
of  I500.  On  August  I,  1879,  A.  H.  Jones,  the 
appellant,  a  stranger  to  the  estate,  neither  credit- 
or, legatee,  nor  next  of  kin,  was  appointed  ad- 
ministrator d,  b,  n,  c,  /.  a,  of  the  estate  and 
entered  upon  his  duties.  On  September  16, 
1879,  ^^c  testator's  two  daughters,  residents  re- 
spectively of  New  York  and  Texas,  filed  their 
petition  with  the  Register,  praying  for  a  citation 
to  A.  H.  Jones  to  show  cause  why  his  letters 
should  not  be  revoked.  A  citation  accordingly 
issued  and,  after  argument,  the  Register  refused 
to  revoke  the  letters.  The  petitioners  thereupon 
appealed  to  the  Orphans'  Court,  and  that  Court 
after  argument,  entered  a  decree  revoking  the 
letters  granted  to  Jones,  and  directing  the  Regis- 
ter to  issue  letters  to  Anthony  Swain  or  such 
other  fit  person  as  the  petitioners  should  nomi- 
nate. The  following  opinion  was  filed  by  Wat- 
son, P.  J. : — 

'*  The  2  2d  sec.  of  this  Act  of  15  th  March, 
1832  (P.  L.  140,  Purd.  410,  pi.  27),  provides 
that  in  all  cases  of  an  administrator  with  a  will 
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annexed,  when  there  is  a  general  residue  of  the 
estate  bequeathed,  the  right  to  administer  shall 
belong  to  those  having  the  right  to  such  residue. 
The  27th  sect,  of  this  same  Act  (Purd.  409, 
pi.  21),  provides  that  letters  testamentary  granted 
to  any  person  not  being  an  inhabitant  of  the 
State,  and  letters  of  administration  to  any  person 
whatsoever,  without  a  bond  with  sureties  being 
taken,  shall  be  void. 

**The  27th  sec.  of  the  Act  29th  of  March, 
1832  (P.  L.  195,  Purd.  454,  239),  provides  that 
when  any  executor  or  administrator  shall  have 
removed  from  the  State,  the  letters  may  be  va- 
cated by  the  Orphans*  Court,  on  application  of 
any  person  interested  in  the  estate. 

**  Adopting  this  last  quoted  section  as  the  cri- 
terion of  qualification,  it  has  been  held  in  some 
cases  that  non-residence  is  a  disqualification  for 
the  office  of  administrator. 

**The  cases  on  the  subject  are  not  all  easily 
reconcilable  with  each  other ;  some  of  them  ap- 
pear not  to  have  been  very  fully  considered. 
In  Sarkie's  Appeal  (2  Barr,  157),  the  27th  sec. 
of  the  Act  15th  of  March,  1832,  is  quoted  as 
prohibiting  the  granting  of  letters  testamentary  to 
a  non-resident ;  a  careful  reading  shows  that  the 
prohibition  extends  only  to  such  grant  without 
security.  The  last  case  on  the  subject  is  Sharpens 
Appeal  (6  Nor.  163).  There  letters  had  bieen 
granted  on  the  application  of  the  kindred  and 
creditors.  It  was  held  that  they  ought  not  to  be 
revoked  on  the  request  of  the  widow,  who,  at  the 
time  they  were  granted,  was  a  non-resident,  and 
who  afterwards  came  into  the  State.  In  Odi- 
orne's  Appeal  (4  Smith,  175),  it  was  said  a 
widow,  who  had  abandoned  her  husband,  was 
not  in  a  position  to  object  that  administration 
has  been  granted  to  one  out  of  this  State.  It  is 
to  be  observed  that  it  is  only  a  person  interested 
in  the  estate  who  can  ask  that  the  letters  of  an 
executor  or  administrator  who  has  removed  shall 
be  revoked  ;  it  would  seem  to  follow  that  such  an 
one  can  object  to  the  original  granting  of  letters 
to  a  non-resident.  I  feel  very  confident  that  no 
case  can  be  found  where  it  has  been  held  that 
the  Register  is  at  liberty  to  disregard  the  clearly 
expressed  wishes  of  the  parties  preferred  by  the 
law  and  entitled  to  the  estate,  whether  they  be 
residents  of  this  Commonwealth  or  beyond  its 
borders,  and  grant  letters  to  a  total  stranger 
whose  only  interest  is  the  expectation  of  earning 
commissions  by  his  services  in  the  execution  of 
the  trust ;  such  stranger  is  not  in  a  position  to 
object  to  the  granting  of  letters  to  a  non-resi- 
dent. The  objection  can  be  made  only  by  the 
party  in  interest ;  if  the  parties  who  are  entitled 
to  the  estate  are  not  in  a  position  to  administer 
it  themselves,  then  the  trust  should  be  committed 
to  their  nominee,  who  has  their  confidence,  and 
whose  services  are  to  be  paid  for  from  their 
funds." 


A.  H.  Jones  took  this  appeal,  assigning  for 
error  the  decree  of  the  Court  as  above. 

AUx,  Mcllwee  (with  him  B,  H,  Brewster^ 
Z.  B,  Thompson^  and  H.  Yerkes)^  for  appel- 
lant. 

There  was  no  allegation  made  of  unfitness  on 
the  part  of  the  appellant ;  the  parties  wanted  him 
ousted  without  any  good  reason.  The  Court 
based  its  decision  on  the  appellees*  right  to  nomi- 
nate a  person  from  a  particular  class ;  but  the 
appellees  were  themselves  incompetent. 

Act  of  15  March,  1832,  JJ  18-23  (P.  L.  140). 

Cornpropsl's  Appeal,  9  Casey,  537. 

Hassinger's  Appeal,  10  Barr,  454. 

Ellmaker*s  Estate,  4  Wharton,  38. 

Sarkie*s  Appeal,  2  Barr,  157. 

Sharp's  Appeal,  6  Norris,  163. 
Being  incompetent  themselves,  they  could  not 
control  the  decision  of  the  Register  by  nomina- 
ting a  substitute  for  his  appointee,  without  show- 
ing reasonable  cause.  The  Act  of  1832  makes 
no  provision  for  nominees  or  substitutes  for  the 
parties  in  interest,  and,  though  it  has  been  said 
that  the  Register  ought  to  respect  their  recom- 
mendation of  a  substitute,  the  statute  prescribes 
no  rule  of  choice  in  this  regard.  It  is  to  be 
presumed  that  the  Register,  in  appointing  the 
appellant  here,  exercised  his  discretion  wisely. 

Wood's  Appeal,  5  Sm.  334. 

McClellan's  Appeal,  4 'Harris,  1 16. 

Shomo's  Appeal,  7  Sm.  358-9. 

B,  F.  Gilkesofiy  for  the  appellees. 

The  estate  here  has  been  practically  settled, 
and  almost  the  only  thing  now  remaining,  is  the 
management  of  the  trust  for  the  two  daughters. 
It  cannot  be  permitted  that  a  mere  stranger,  not 
wanted  by  any  of  the  parties  interested,  can 
come  in  and  seize  the  estate,  and  hold  it  against 
those  who  really  have  to  do  with  it. 

The  letters  were  properly  revoked,  if  for  no 
other  reason,  because  they  were  granted  without 
notice  to  the  residuary  legatees. 

Maupay's  Est.,  2  Brewster,  491. 

McCaffrey's  Est.,  2  Wr.  333. 
Moreover,  either  of  the  petitioners  had  the 
right  to  administer  herself  or  to  nominate  a  sub- 
stitute ;  the  case  here  is  that  of  an  administrator 
with  the  will  annexed,  and  is  specially  provided 
for  by  the — 

Act  of  15  Mar.  1832,  j,  22  P.  L.  140,  Purd.  Dig. 
410. 
Non-residence  does  not  disqualify  an  executor, 
and  an  administrator,  under  the  67th  section  of 
the  Act  of  1832,  stands  in  the  same  position  as 
an  executor.  The  right  to  administer  is  predi- 
cated upon  interest  in  the  estate,  and  all  the 
cases  recognize  that  the  Register  is  bound  to  re- 
spect the  nomination  of  the  next  of  kin. 

Ellmaker*s  Est,  4  Watts,  34. 

Beiber's  Appeal,  I  Jones,  462. 

McClellan^s  Appeal,  4  Harris,  no. 

Sbomo's  Appeal,  7  Sm.  356. 
There  is  no  sound  basis  for  the  argument  that 
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non-residence  disqualifies  for  administration 
e.  t.  a.  The  cases  cited  do  not  support  it. 
Sharp's  Appeal,  supra ,  was  a  case  of  general  ad- 
ministration, and  not  with  the  will  annexed ;  and 
there  is  nothing  in  the  language  there  to  decide 
this  case.  In  Hood  on  Executors,  p.  61,  note 
6,  the  expressions  of  Sergeant,  J.,  in  Sharp's 
Appeal,  in  reference  to  residence,  are  criticized 
a^  a  mistake,  shown  to  be  such  by  the  Act  itself. 
This  view  is  supported  in — 
Odiorne's  Appeal,  4  Sm.  179. 

March  14,  1881.  The  Court.  We  affirm 
this  decree  upon  the  opinion  of  the  learned 
President  of  the  Court  below. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 


May,  '81,  75.  May  4,  1881. 

Brubaker's  Appeal. 

Administration — Letters  should  not  be  granted  to 
two  Jointly  unless  they  agree — Double  adminis- 
tration not  allowable — Register  of  Wills — 
Register's  right  of  selection  among  representa- 
tives standing  in  same  class — Not  reviewable — 
Wlun  he  may  not  revoke  letters — Orphans' 
Court  practice. 

The  Register  of  Wills  should  not  grant  letters  of  ad- 
ministration to  two  or  more  persons  upon  one  estate  unless 
they  are  mutually  agreed  to  accept  the  ttust. 

The  granting  of  two  separate  co-ordinate  administra- 
tions upon  one  estate  is  a  thing  wholly  unknown  to  our 
jarisprudence. 

Where  the  class  primarily  entitled  to  administration 
ipon  a  decedent's  estate  consists  of  several  persons,  it  is  the 
diity  of  the  Register  to  grant  letters  to  such  one  or  more 
of  them  as  he  shall  judge  will  best  administer  the  estate. 
He  may  thus  grant  letters  to  them  all  jointly,  if  they  so 
desire ;  or,  in  his  discretion,  he  may  select  one  of  them  and 
commit  the  administration  to  him  alone  to  the  exclusion 
of  the  others,  and  when  properly  exercised  this  discretion 
is  not  the  subject  of  review. 

Where  a  class  are  all  equally  related  to  the  intestate  or 
concerned  in  his  estate,  primogeniture  will  give  no  right 
of  preference  so  as  to  weigh  against  the  wish  of  the  ma- 
jority in  interest,  yet  if  things  are  precisely  equal,  if  the 
scale  is  exactly  poised,  seniority  will  incline  the  balance. 

When  the  Register  has  once  exercised  his  discretion 
by  selecting  from  a  class  one  or  any  number  of  persons  to 
whom  he  grants  letters  of  administration,  it  is  no  longer 
mhis  power  to  revoke  the  letters  thus  granted,  except  for 
sufficient  cause. 

Appeal  from  a  decree  of  the  Common  Pleas  of 
Lancaster  County,  reversing  the  decision  of  the 
Register  of  Wills,  and  directing  that  letters  of 
administration  'on  the  estate  of  Jacob  Sheaffer, 
deceased,  be  granted  to  Mrs.  Lavina  Wolf. 


The  facts  of  the  case  were  as  follows :  Jacob 
Sheaffer  died  intestate  on  August  14,  1880,  leav- 
ing to  survive  him  as  his  only  heirs-at-law  two 
daughters,  Elizabeth  Briibaker,  wife  of  Levi  B. 
Brubaker,  and  Lavina  Wolf,  wife  of  Henry  Wolf, 
both  of  whom  resided  at  Millway.  Mrs.  Wolf 
attended  her  father  during  his  last  illness,  and 
was  present  when  he  died  ;  Mrs.  Brubaker  was 
the  elder  daughter,  but  during  this  period* was 
confined  to  her  house  by  illness.  Mrs.  Wolf 
called  on  Mrs.  Brubaker  on  the  evening  of  the 
day  of  the  funeral,  and  in  conversation  said  (re- 
ferring to  the  administration) :  **  We  will  just 
leave  everything  as  it  is  until  you  are  well  again." 
Mrs.  Brubaker  replied,  **Yes."  When  Mrs. 
Wolf  replied,  **  Well,  we  will  hang  up  something 
^meaning  a  caveat]  so  that  nobody  else  can  get 
m.**  No  caveat,  however,  was  filed.  Mrs. 
Wolf  called  again  several  times  between  the  1 7th 
and  25th  of  August ;  but  nothing  further  was  said 
on  the  subject  of  the  administration  until  ttie 
latter  date,  when  Mrs.  Brubaker  said  she  would 
administer  alone,  that  they  could  never  settle  if 
they  acted  together.  A  few  days  subsequently 
Mrs.  Wolf  discovered  that  letters  of  administra- 
tion had  been  granted  to  Mrs.  Brubaker  alone, 
on  the  24th  of  August,  the  Register  having  gone 
to  Millway  for  that  purpose,  in  response  to  a  re- 
quest, and  being  given  to  understand  that  no 
opposition  would  be  made.  Mrs.  Wolf  there- 
upon applied  to  the  Register  for  a  hearing  and 
asked  to  be  joined  in  the  administration  with  her 
sister.  The  Register  refused  the  hearing  and  de- 
nied her  application,  whereupon  she  took  an  ap- 
peal from  the  Register's  decision  to  the  Orphans* 
Court.  Depositions  were  taken,  showing  the 
foregoing  facts,  and  also  that  the  respective  hus- 
bands of  Mrs.  Brubaker  and  Mrs.  Wolf  were 
debtors  to  the  estate  and  were  on  bad  terms  with 
each  other.  After  argument,  the  Court,  in  an 
opinion  by  Patterson,  J.,  sustained  the  appeal 
on  the  ground  that  the  sisters  were  entitled  to  be 
put  upon  an  equality,  but,  deeming  it  improvi- 
dent to  force  a  joint  administration  on  unwill- 
ing parties,  directed  that  separate  letters  of  ad- 
ministration be  issued  to  Mrs.  Wolf  upon  her 
entering  security,  providing  her  husband  assented 
by  joining  in  the  administration  bond. 

From  this  decree  Mrs.  Brubaker  took  this  ap- 
peal, assigning  the  decree  for  error. 

H.  C,  Brubaker  and  A.  J,  Eberly^  for  the 
appellant. 

S,  P.  Eby^  for  the  appellee. 

May  23,  1881.  The  Court.  Jacob  Sheaffer 
survived  his  wife  and  died  intestate  August  14, 
1880,  leaving  as  his  only  heirs-at-law  two  mar- 
ried daughters,  Elizabeth  Brubaker  and  Lavina 
Wolf.  Ten  days  after  his  decease,  letters  of  ad- 
ministration on  his  estate  were  duly  granted  by 
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the  Register  to  Mrs.  Brubaker,  the  elder  daughter, 
and  on  September  2d  the  petition  of  the  younger 
daughter  and  her  husband  was  presented,  pray- 
ing that  she  be  joined  with  her  sister  in  the  ad- 
ministration already  granted.  This  application 
was  refused  by  the  Register,  and  thereupon  the 
^petitioners  appealed  from  his  decision  to  the 
Orphans*  Court,  and  a  rule,  with  notice  to  Mrs. 
Brubaker,  was  granted  to  show  cause  why  Mrs. 
Wolf  should  not  be  joined  in  the  administration. 
Under  this  rule  depositions  were  taken  by  both 
parties,  and  the  Court,  after  hearing,  on  Janu- 
ary 29, 1 88 1,  made  a  decree  sustaining  the  appeal 
and  ordering  letters  of  administration  to  be  issued 
to  Mrs.  Wolf  **on  her  father's  estate  upon  her 
entering  good  and  sufficient  security  with  the 
Register  for  the  faithful  performance  of  her 
duties  as  administratrix,  providing  her  husband's 
assent  is  obtained,  which  assent  will  be  evidenced 
by  his  joining  in  the  administration  bond.** 

•It  is  contended  that  the  Court  erred  in  thus 
ordering  letters  of  administration  to  be  issued  to 
Mrs.  Wolf;  and  in  forcing  a  joint  administration 
against  the  consent  of  Mrs.  Brubaker,  to  whom 
letters  had  been  previously  granted. 

The  learned  Judge  in  his  opinion  says :  **  The 
present  administratrix  and  the  appellant  are  both 
equally  competent  to  perform  the  duties  of  ad- 
ministrator ;  both  stand  in  equal  degree  of  rela- 
tionship to  the  decedent ;  both  have  equal  share 
or  interest  in  his  estate ;  and  looking  on  this  ap- 
peal, we  look  at  the  whole  case  on  its  merits  and 
the  rights  of  the  respective  parties,  and  we  are 
of  the  opinion  that  lettecs  of  administration  should 
be  granted  to  this  appellant,  that  both  may  be  on 
an  equality.  But  the  Court  does  not  feel  at  liberty 
to  enjoin  a  joint  administration  between  these 
sisters ;  indeed  the  prevailing  rule  is  not  to  en- 
force a  joint  administration  on  unwilling  parties.'* 
It  is  very  evident  from  this  that  the  Court  re- 
cognized the  impropriety  of  attempting  to  create 
a  joint  administration  against  the  protest  of  one 
of  the  parties  thereto.  The  nature  of  the  office 
forbids  it.  Joint  administration  necessarily  in- 
volves joint  liability,  and  no  one  can  be  com- 
pelled to  assume  such  responsibility.  Due  re- 
gard to  individual  rights  as  well  as  the  interest  of 
the  estate  require  that  administration  should  not 
be  committed  to  two  or  more  persons  unless 
they  mutually  agree  to  accept  the  trust.  Nor 
does  the  decree  in  this  case  require  joint  ad- 
ministration. If  it  did  it  would  be  manifestly 
wrong ;  but,  its  effect  is  to  create  two  separate 
co-ordinate  administrations  on  the  same  estate, 
and  for  that  reason  it  is  equally  objectionable. 
Such  a  thing  is  unknown  to  our  jurisprudence 
even  in  theory,  and  in  practice  it  would  be  en- 
tirely impracticable.  Under  the  English  statute, 
the  Ordinary  may  commit  the  administration  to 
the  widow  and  next  of  kin  jointly,  or  he  naay 


grant  to  one  exclusive  administration  of  a  par- 
ticular portion  of  the  goods  of  the  intestate  and 
to  the  other  a  separate  administration  of  the  re- 
sidue ;  but  no  warrant  for  any  such  practice  as 
that  contemplated  by  the  decree  of  the  Orphans' 
Court  can  be  found  in  our  statute. 

When  the  class  primarily  entitled  to  adminis- 
tration consists  of  several  persons,  it  is  the  duty 
of  the  Register  to  grant  letters  to  such  one  or 
more  of  them  as  he  shall  judge  will  best  adminis- 
ter the  estate.  He  may  thus  grant  letters  to  them 
all  jointly,  if  they  so  desire ;  or  in  his  discretion, 
he  may  select  one  of  them  and  commit  the  ad- 
ministration to  him  alone,  to  the  exclusion  of 
the  others ;  and  when  properly  exercised,  his  dis- 
cretion is  not  the  subject  of  review  either  in  the 
Orphans'  Court  or  here.  He  is  not  bound  to 
select  the  oldest  in  preference  to  the  youngest  of 
the  class  entitled  to  administration.  Primo- 
geniture gives  no  right  of  preference,  so  as  to 
weigh  against  the  wish  of  the  majority  of  interests; 
yet  if  things  are  precisely  equd, — if  the  scale  is 
exactly  poised, — being  the  elder  brother  would 
incline  the  balance  (Hood  on  Executors,  64 ;  i 
Williams  on  Ex'rs,  427);  and  the  same  prin- 
ciple applies  to  the  elder  of  two  sisters.  In 
Thomas's  Appeal  (7  P.  F.  Smith,  356)  it  is  said 
that  among  children  the  right  does  not  depend 
on  seniority :  it  is  entirely  in  the  discretion  of  the 
Register ;  but  when  he  has  exercised  his  discre- 
tion by  selecting  one  of  the  sons,  it  is  no  longer 
in  his  power  to  revoke  the  letters  thus  granted 
and  issue  them  to  another,  except  for  sufficient 
cause.  **  When  administration  has  been  com- 
mitted to  any  of  the  next  of  kin,  others,  even 
in  the  same  degree  of  kindred,  have  during  the 
life  of  the  administrator  no  title  to  a  similar 
grant."  (Hood  on  Executors,  64.)  In  the  case 
before  us  the  two  daughters  of  the  intestate  were 
equally  competent  to  administer,  and  the  Register 
might  have  granted  letters  to  both  jointly  if  they 
had  so  desired ;  but  he  was  not  bound  to  do  so. 
In  the  exercise  of  his  discretion  he  selected  Mrs. 
Brubaker,  who  requested  that  letters  should  be 
issued  to  herself  alone.  Having  done  so,  it  was 
not  in  his  power  to  revoke  the  letters  thus  granted, 
nor  to  join  the  younger  sister  in  the  administra- 
tion against  the  will  of  the  other.  Nor  is  there 
anything  in  the  circumstances,  as  disclosed  by 
the  testimony,  to  justify  the  Court  in  reversing 
the  decision  of  the  Register  and  creating  a  dual 
administration,  which  if  it  could  be  permitted  to 
stand,  would  undoubtedly  be  prejudicial  to  the 
interests  of  the  estate. 

The  decree  of  the  Orphans'  Court  is  reversed 
and  set  aside,  and  the  decision  of  the  Register  is 
affirmed ;  and  it  is  ordered  that  the  costs,  includ- 
ing the  costs  of  this  appeal,  be  paid  by  the  ap- 
pellee. 

Opinion  by  Sterrett,  J. 
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Oct  &  Nov.  *8o,  130.  Oct.  25,  1880. 

Barr  and  Daugherty  v.  Boyles. 

Evidence — Sheriffs  and  constables — May  justify 
under  execution  regularly  directed  to  them  with- 
out showing  judgment  on  which  founded — Fraud 
— Delivery  of  possession  of  personalty  on  sale 
thereof — How  far  necessary  as  against  credi- 
tors of  vendor — Court  and  jury. 

Where  a  coastable  is  sued  in  trespass  for  levying  upon 
and  selling  personalty  he  may  jusiify  by  putting  in  evi- 
dence an  execution  directed  to  him,  regular  in  form, 
and  containing  nothing  on  its  face  to  indicate  want  of 
jurisdiction  in  the  justice  by  whom  it  is  issued,  without 
showing  the  judgment,  or  the  regularity  of  the  proceed- 
ings on  which  said  execution  is  founded. 

Semhle^  that  it  is  aliter  in  a  suit  against  the  plaintifis  in 
ihe  execution. 

Whether  a  debtor  assigning  his  property  has  done  so 
with  fraudulent  intent  as  against  his  creditors  is  for  the 
jnry. 

Circumstances  under  which  it  is  for  the  jury  to  say 
whether  a  vendor  of  personalty  has  so  far  made  delivery 
of  the  possession  thereof  as  to  render  the  sale  good  as 
against  his  subsequent  execution  creditors. 

Error  to  the  Common  Pleas  of  Armstrong 
County. 

Trespass  de  bonis  asportatis^  by  Joseph  H. 
Boyles  against  W.  S.  Barr  and  Robert  Daugherty 
for  levying  upon  and  selling  as  constables  certain 
machinery  and  fixtures  of  an  oil  well  as  the  pro- 
perty of  one  Floyd  which  plaintiff  claimed  be- 
longed to  him. 

On  the  trial,  before  Boggs,  P.  J.,  the  follow- 
ing facts  appeared :  William  P.  Floyd,  being  the 
lessee  of  a  certain  farm  upon  which  was  an  oil 
well  and  certain  machinery  and  fixtures,  and 
having  the  right  under  the  terms  of  his  lease  to 
remove  said  machinery  and  fixtures  from  the 
land,  by  a  bill  of  sale  dated  November  29, 1875, 
sold  his  leasehold  interest  in  said  property,  and 
also  said  machinery  and  fixtures  to  Joseph  H. 
Boyles,  the  plaintiff,  for  I425.  A  bill  of  sale 
was  made  out  and  Floyd  immediately  went  with 
Boyles  to  the  land,  showed  him  the  machinery 
and  fixtures  in  a  little  wooden  house,  and  gave 
him  the  key  to  the  door  of  said  house.  Boyles 
then  locked  the  door  and  left  the  land.  At  the 
time  of  this  sale,  it  appeared  that  Floyd's  debts 
did  not  exceed  I150,  and  that  he  was  worth,  ac- 
cording to  his  own  estimate,  between  $2000  and 
$3000.  The  value  of  the  fixtures  and  machinery 
sold  was  estimated  between  J200  and  J250.  Dur- 
ing the  December  ensuing  the  sale  judgments  were 
recovered  against  Floyd  aggregating  about  I150. 
Floyd  remained  in  possession  of  a  house  on  the 
property  sold  by  him  near  the  oil  well,  where  he 
lived,  and  which  he  had  reserved .  to  himself  in 
the  bill  of  sale,  agreeing  to  pay  a  small  rent  to 
Boyles  therefor. 


About  three  weeks  after  this  sale  Boyles  came 
again  upon  the  land,  nailed  up  the  house  con- 
taining the  machinery  and  fixtures,  and  went 
away.  On  the  6th  or  7th  of  January,  1876,  he 
again  returned  and  instructed  Floyd  and  some 
other  men  to  remove  the  machinery  and  fixtures 
foj  him  as  he  wanted  them  elsewhere.  Floyd 
and  the  others  accordingly  set  to  work,  but  on 
January  8,  1876,  were  interrupted  by  Barr  and 
Daugherty,  the  defendants,  who  as  constables 
levied  on  the  fixtures  and  machinery  as  the  pro- 
perty of  Floyd.  Floyd  told  defendants  he  had 
put  the  property  out  of  his  hands  and  that  he  had 
things  fixed  so  that  his  creditors  couldn't  get  a 
cent  out  of  the  property.  A  day  or  two  after- 
wards Boyles  served  on  them  a  formal  notice  of 
his  claim  of  ownership  to  the  goods.  Defend- 
ants, nevertheless,  proceeded  with  their  levy,  and 
on  January  14  following  sold  the  property  to 
purchasers  by  whom  it  was  taken  away,  where- 
upon Boyles  brought  this  suit. 

On  the  trial  defendants  produced  as  a  witness 
James  Sulley,  Esq.,  a  justice  of  the  peace,  who 
testified  to  the  truth  of  a  record  on  his  docket  of 
two  judgments  recovered  by  Adams  and  McBride 
respectively  against  Floyd,  and  to  the  fact  of  ex- 
ecutions having  been  issued  by  him  against  the 
chattels  of  said  Floyd  in  pursuance  thereof,  which 
writs  of  execution  were  directed  to  defendant 
Barr  as  constable,  and  which  were  returned  as 
having  had  money  made  thereon  by  virtue  of  a 
levy  and  sale  of  the  machinery  and  fixtures  in 
question.  These  executions  were  then  offered 
and  admitted  in  evidence. 

The  defendants  then  offered  in  evidence  an 
execution  dated  the  8th  day  of  January,  1876, 
by  H.  R.  Fullerton,  a  justice  of  the  peace,  and 
under  his  seal,  directed  to  Robert  Daugherty, 
constable,  at  the  suit  of  Phillips  &  Co.  v.  Floyd, 
commanding  him  to  make  the  sum  of  $45.55  > 
to  be  followed  by  evidence  that  H.  R.  Fullerton 
was  a  justice  of  the  peace,  that  the  signature  to 
the  execution  was  his,  that  he  had  delivered  it  to 
Daugherty,  and  that  Daugherty  under  such  exe- 
cution levied  upon  and  sold  some  of  the  property 
in  this  suit,  for  the  purpose  of  justifying  his  sell- 
ing of  the  property  as  the  property  of  Floyd. 

Objected  to  by  plaintiff  because  there  was  no 
offer  to  prove  a  judgment  on  which  said  execu- 
tion was  founded.  Objection  sustained.  Evi- 
dence excluded.  (First,  second,  and  third  as- 
signments of  error.) 

The  plaintiff  requested  the  Court  to  charge : 
"  That  fraud  must  be  proved  or  inferred  from 
competent  evidence  and  cannot  be  presumed, 
and  if  the  jury  believe  from  the  weight  of  evi- 
dence in  this  cause  that  the  sale  on  the  29th  day 
of  Nov.  1875,  of  the  oil-well  rig  and  fixtures 
by  Floyd  to  the  plaintiff  was  bona  fide  and  for  a 
valuable  consideration  paid,  without  notice  to  or 
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knowledge  of  the  plaintiff  that  Floyd  was  in- 
debted, in  that  event  the  verdict  of  the  jury 
should  be  for  the  plaintiff.'*  Answered  in  the 
affirmative  if  there  was  such  delivery  and  change 
of  possession,  as  is  required,  as  explained  in 
general  charge.     (Fifth  assignment  of  error.) 

The  defendants  requested  the  Court  to  charge 
as  follows :  **  If  the  jury  believe  from  all  the  evi- 
dence in  the  cause  that  at  the  time  of  the  alleged 
sale  by  Floyd  toBoyleson  29th  November,  1875, 
the  object  and  intention  of  the  parties  was  to  pre- 
vent the  property  being  made  liable  for  the  claims 
of  Floyd's  creditors,  then  such  alleged  sale  is 
void,  and  the  verdict  of  the  jury  must  be  in  favor 
of  defendants."  Answered  in  the  affirmative  so 
far  as  Barr  is  concerned  and  his  executions  ex- 
tend, and  in  the  negative  so  far  as  property  not 
taken  aside  from  his  execution,  as  explained  in 
general  charge.     (Ninth  assignment  of  error.) 

Plaintiff  requested  the  Court  to  charge  as  fol- 
lows :  **  That  it  is  not  necessary  in  order  to  per- 
fect a  purchaser's  title  to  an  oil-well  rig,  includ- 
ing the  derrick,  engine,  and  boiler,  etc.,  attached 
to  the  land,  that  the  purchaser  should  remain  at 
or  in  the  property  purchased,  but  he  is  only  re- 
quired to  take  such  possession  as  the  property  is 
susceptible  of,  and  the  taking  of  the  key  of  the 
engine  house  and  locking  the  door  thereof  and 
retaining  the  key  is  such  possession  as  will  pro- 
tect the  purchaser  as  against  the  vendor  and  his 
creditors.  Answered  in  the  affirmative  as  quali- 
fied and  explained  in  general  charge. 

And  also,  **  That  there  is  no  authority  shown 
in  the  case  to  justify  Robert  Daugherty  in  selling 
any  of  the  property  claimed  in  this  case." 
Answered  in  the  affirmative,  as  explained  in 
general  charge. 

The  defendants  requested  the  Court  to  charge : 
"There  is  no  evidence  in  this  cause  that  actual 
possession  of  all  the  property  mentioned  in  the 
bill  of  sale  of  29th  November,  1875,  was  de- 
livered or  even  attempted  to  be  delivered  by 
Floyd  to  Boyles  prior  to  8th  January,  1876.  We 
instruct  you  that  such  alleged  sale  was  fraudulent 
in  law  and  conveyed  no  property  to  Boyles  as 
against  Floyd's  creditors."  Answer,  The  evi- 
dence is  for  the  jury,  and  the  request  is  refused, 
that  is  also  for  the  jury,  as  explained  in  general 
charge." 

And  also,  **  If  the  jury  believe  that  the  pro- 
perty alleged  to  have  been  sold  by  defendants  on 
14  January,  1876,  was  by  Floyd  on  29  Novem- 
ber, 1875,  sold  or  attempted  to  be  sold  to  Boyles 
by  bill  of  sale,  and  that  the  purpose  and  inten- 
tion of  said  Boyles  at  the  time  of  such  alleged 
purchase  was  not  to  use  said  property  in  operat- 
ing upon  the  land  where  it  then  was  but  to  re- 
move the  same  to  Butler  County,  and  that  said 
Boyles  took  no  possession  of  the  same  (other 
than  locking  the  door  of  the  engine  house),  but 


permitted  Floyd  to  remain  in  possession  of  at 
least  part  of  the  property  mentioned  in  said  bill 
of  sale  and  to  exercise  acts  of  ownership  over  the 
same  and  to  afterwards  sell  part  of  it,  then  we 
instruct  you  that  said  alleged  sale  by  Floyd  to 
Boyles  was  fraudulent  in  law  and  conveyed  no 
property  to  Boyles  as  against  Floyd's  creditors. 
Refuse(i-^t\\2X  is  for  the  jury,  as  explained  in 
general  charge. 

The  Court  charged,  inter  alia^  as  follows: — 

**The  concurrent  possession  with  the  vendor 
is  colorable,  where  the  vendor  appears  to  keep 
the  same  relation  to  the  property  that  he  did  be- 
fore the  sale;  the  Court  will  pronounce  it 
fraudulent  and  colorable  per  se.  While  it  is  set- 
tled that  where  there  hias  been  such  sufficient 
actual  or  constructive  delivery  to  the  vendee, 
the  fact  that  the  vendor  is  employed  as  a  ser- 
vant about  the  premises  in  a  capacity  where  he 
holds  out  no  right  of  ownership,  does  not  consti- 
tute such  concurrent  possession  as  the  law  de- 
mands, and  the  Court,  in  such  case  is  relieved 
from  pronouncing  it  so.  In  such  case  it  is  a 
question  for  the  jury  whether  the  change  of  pos- 
session has  been  actual  and  bona  fide ;  and  so, 
gentlemen,  I  leave  this  case  to  you  to  say  from 
the  evidence  how  that  was. 

**  You  will  carefully  consider  all  the  evidence  in 
the  case  and  determine  respecting  the  nature  of 
the  transaction  as  to  whether  or  not  the  purchase 
of  the  property  in  dispute  by  the  plaintiff  from 
Floyd  was  bona  fide  or  whether  it  was  colorable 
and  fraudulent,  with  intent  to  hinder,  delay,  and 
defraud  creditors ;  and  as  you  find  that  question 
one  way  or  the  other,  so  should  be  your  verdict. 
If  you  find  it  bona  fide  and  honest,  then  your 
verdict  should  be  for  the  plaintiff  for  such  mea- 
sure of  damages  as  I  have  already  indicated ; 
but  if  you  find  it  fraudulent  and  colorable  as  I 
have  already  explained,  your  verdict  should  be 
for  the  defendants  on  the  executions  in  the  hands 
of  W.  S.  Barr  ;  but  as  to  any  of  it  sold  by  the 
defendants  which  has  not  been  levied  and  sold 
on  the  executions  in  the  hands  of  Barr,  your  ver- 
dict should  be  for  the  plaintiff,  giving  compensa- 
tory damages  therefor,  as  the  defendants  have 
shown  no  warrant  or  execution  to  justify  them- 
selves for  selling  any  property  not  levied  and 
sold  in  said  three  executions.  This  would  be  so 
even  if  the  sale  to  Boyles  was  in  fraud  of  credit- 
ors; it  would  still  be  binding  between  Floyd 
and  Boyles,  and  no  outside  person  could  attach 
it  except  creditors." 

(Tenth  assignment  of  error.) 

Verdict  and  judgment  for  plaintiff,  whereupon 
defendants  took  this  writ,  assigning  for  error  the 
rejection  of  their  offer  of  evidence,  the  answers 
of  the  Court  to  the  points  presented  by  plaintiff 
and  defendants,  and  the  portion  of  the  charge 
above  cited. 
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John  Gilpin  and  G,  S,  Crosby^  for  plaintiffs 
in  error. 

It  was  enough  for  plaintiffs  as  constables  to 
show  an  execution  issued  by  competent  authority 
without  showing  the  judgment  whereon  it  was 
founded. 

Paul  V,  Vankirk,  6  Binn.  124. 
The  evidence  in  this  case  was  so  clearly  indi- 
cative of  fraudulent  intent  on  the  part  of  Floyd 
ibr  transferring  the  property  to  Boyles ;  and  the 
delivery  of  possession  to  the  purchaser,  or 
marking  it  with  any  indicia  of  his  ownership,  so 
plainly  lacking  that  the  Court  should  have 
charged  as  matter  of  law  that  the  sale  was  void 
as  against  Floyd's  creditors. 

Chase  v,  Ralston,  6  Casey,  539. 

Ha3mes  v.  Hunsicker,  2  Casey,  58. 

McKibbin  v.  Martin,  14  Smith,  352. 

Billingsley  v.  White  et  <?/.,  9  Smith,  465. 

Dunlap  V,  Boumonville,  2  Casey,  72. 

Trunick  v.  Smith,  13  Smith,  21. 

Steelwagon  v.  JefTries,  8  Wright,  407, 

Carman  v.  Cooper,  22  Smith,  32. 

Clow  V.  Woods,  5  S.  &  R.  275. 

Streeper  v.  Eckart,  2  Wharton,  308. 

Milne  v.  Henry,  4  Wright,  357. 

Brawn  v,  Keller,  7  Wright,  104. 
/  P,  Colter  {E.  S.  Golden,  with  him),  for  the 
defendant  in  error. 

The  defendants  clearly  could  not  put  in  evi- 
dence an  execution  without  showing  the  judg- 
ment on  which  it  was  founded. 

The^uestion  of  the  validity  of  Boyle's  title 
was  properly  submitted  to  the  jury. 

November  15,  1880.  The  Court.  This  was 
an  action  of  trespass  for  seizing  and  carrying 
away  the  machinery  and  fixtures  of  an  oil  well 
They  were  on  land  leased  for  a  term  of  years, 
with  a  right  in  the  tenant  to  remove  them  there 
from.  At  a  previous  time  they  had  been  unques- 
tionably owned  by  one  Floyd.  The  plaintiffs  in 
error  were  constables.  They  sought  to  justify  the 
taking  under  and  by  virtue  of  executions  against 
Floyd,  to  them  severally  directed.  The  defend- 
ant in  error  claimed  to  have  purchased  the  pro- 
perty of  Floyd,  and  to  have  taken  possession 
thereof  prior  to  any  levy  thereon.  The  validity, 
as  against  Floyd's  creditors,  of  this  alleged  sale 
was  denied  and  presented  the  main  contention 
in  the  case. 

The  executions  directed  to  Barr,  and  the  re- 
cords of  the  judgments  on  which  they  issued  were 
given  in  evidence.  Under  the  several  offers 
covered  by  the  first,  second,  and  third  assign- 
ments, the  plaintiffs  in  error  offered  in  evidence 
the  execution  directed  to  Daugherty,  to  be  fol- 
lowed by  proof  that  H.  R.  Fullerton  by  whom 
it  purported  to  be  issued,  was  a  justice  of  the 
peace  in  and  for  the  County  of  Armstrong,  hav- 
ing bis  office  at  Parker  City  therein,  and  as  such 
justice,  and  at  his  office,  he  issued  the  execution 
under  his    seal,    and  delivered  the    same    to 


Daugherty  as  constable ;  that  as  such  constable, 
he  levied  on,  duly  advertised  and  sold  as  the  pro- 
perty of  said  Floyd  some  of  the  articles  in  ques- 
tion. The  execution  was  in  due  form.  It  re- 
cited that  a  judgment  had  been  obtained  before 
said  justice,  by  Thomas  Phillips  &  Co.  against 
W.  P.  Floyd,  for  the  sum  of  $45  together  with 
J57.20  costs,  which  judgment  remained  unsatis- 
fied; and  commanded  him,  said  Daugherty,  to 
levy  the  said  debt,  and  interest  thereon,  together 
with  costs,  on  the  goods  and  chattels  of  the  said 
debtor,  and  to  expose  the  same  to  sale,  etc. 
The  evidence  was  objected  to,  and  rejected  by 
the  Court  by  reason  of  the  judgment  recited  in 
the  execution  not  being  shown. 

In  a  suit  against  the  plaintiffs  in  the  executions 
for  seizing  and  selling  the  property,  they  must 
show  the  judgments  on  which  the  executions 
issued,  to  justify  the  taking.  The  rule  is  held 
differently  when  the  suit  is  against  a  sheriff  or 
constable,  who  are  ministerial  officers.  When 
an  execution,  regular  in  form,  and  nothing  on 
its  face  indicating  want  of  jurisdiction  in  the  jus- 
tice, is  directed  to  the  constable  and  placed  in 
his  hands,  it  is  sufficient  to  protect  him  in  duly 
executing  it  according  to  its  commands.  He  is 
not  required  to  examine  the  record  to  ascertain 
whether  the  justice  had  jurisdiction,  and  whether 
the  proceedings  are  all  regular.  The  apparent 
regularity  and  presumed  jurisdiction,  asevidenced 
by  the  execution,  not  only  protect  him  in  its  due 
execution,  but  make  it  his  duty  to  proceed  to 
execute  the  writ.  Among  the  numerous  deci- 
sions recognizing  this  principle,  may  be  cited 
Kerlin  v,  Heacock,  3  Binn.  215 ;  Paul  v.  Van- 
kirk  et  al.y  6  Id.  123;  Allison  v,  Rheam,  3  S. 
&  R.  139;  Kingsbury  v.  Led  yard,  2  W.  &  S. 
37  ;  Moore  v,  Allegheny  City,  6  Harris,  55 ; 
Billings  r.  May,  11  Id.  189;  Cunningham!^. 
Mitchell,  17  P.  F.  S.  78;  Fall  Creek  Coal  and 
Iron  Co.  V,  Smith,  21  Id.  230;  also  Savacool  v. 
Boughton,  5  Wend.  170;  Beach  v,  Furman,  9 
Johns.  330 ;  Holden  v,  Eaton,  8  Pick.  437. 
It  follows  that  the  offer  of  evidence  covered  by 
the  third  assignment,  in  connection  with  those 
covered  by  the  first  and  second,  was  improperly 
rejected. 

Under  the  evidence  admitted,  no  error  is  dis- 
covered in  the  fifth,  ninth,  and  tenth  assign- 
ments. The  remaining  assignments  relate  to  the 
sale  and  delivery  of  possession  to  the  defendant 
in  error.  As  a  whole  the  charge  contains  a  fair 
exposition  of  the  law.  Qualified  and  explained 
as  the  answers  to  the  points  are,  by  the  general 
charge,  we  see  no  sufficient  cause  therein  for  re- 
versal. The  substantial  error  consists  in  the  re- 
jection of  evidence,  and  for  this — 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Mercur,  J. 
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(tommon  JJleaij— IBquitg. 


C.  P.  No.  2.  June  8,  1881. 

Ward  V.  Mooney. 

Equity^^Jurisdiction — Adequate  remedy  at  law 

— Certificate  of  counsel  that  there  is  none — 

Pledgor  and  pledgee — Duty  of  pledgee  to  retain 

collaterals^  and  not  to  use  them  in  satisfaction 

of  the  debt  unless  authorized, 

Sur  demurrer  to  bill. 

The  bill  set  forth  that  the  complainant  leased 
from  the  respondent  the  New  Columbia  Hotel  at 
Cape  May  for  the  season  of  1880,  and  as  security 
for  payment  of  rent,  deposited  with  him  thirteen 
one  thousand  dollar  bonds  of  the  Susquehanna 
Canal  Company.  That  the  complainant  has  paid 
his  rent  in  full,  **but  the  defendant  has  refused 
and  neglected,  and  does  refuse  and  neglect,  to 
return  th6  same.  That  said  defendant  claims  to 
retain  possession  of  the  said  bonds,  in  violation 
of  the  terms  of  said  agreement  of  lease,  as  se- 
curity for  other  claims  for  which  there  is  no  le- 
gal foundation." 

The  prayer  was,  inter  alia^  that  the  defendant 
be  required  to  account  for  all  profits  and  income 
he  has  received  from  said  bonds ;  that  defendant 
be  required  to  deliver  up  said  bonds ;  and  that 
an  injunction  be  granted,  restraining  the  defen- 
dant from  selling,  assigning,  transferring,  or  de- 
livering said  bonds  to  any  person  other  than  the 
complainant. 

The  defendant  demurred  because  the  remedy 
in  the  case  would  be  at  law  and  not  in  equity, 
and  there  is  no  certificate  of  counsel  to  the  bill 
that  the  case  is  of  such  a  nature  that  no  adequate 
remedy  can  be  obtained  at  law,  or  that  the  rem- 
edy at  law  will  be  attended  with  great  additional 
trouble,  inconvenience,  or  delay. 

Further,  because  it  is  not  stated,  nor  does  it 
appear,  that  the  defendant  proposes,  or  is  going 
to  sell,  assign,  transfer,  or  deliver  said  bonds  to 
any  person  other  than  the  plaintiff. 

R,  P.  White,  for  the  demurrer. 

There  is  no  ground  of  equitable  relief  set  up 
by  the  bill. 

Bispham*8  Equity,  {  460. 
Gloninger  v.  Hazard,  6  Wr.  389. 

The  bill  was  defective  in  not  having  the  cer- 
tificate of  counsel. 

Everhart  v.  Evcrhart,  3  Lur.  L.  R.  59. 
Act  of  Oct.  13,  1840,  Purd.  Dig.  590,  {  4. 

Samuel  Dickson,  contra. 

The  holder  of  a  collateral  cannot  apply  it  to 
the  payment  of  a  debt  due  him  unless  expressly 
authorized  to  do  so. 

Conyingham*s  Appeal,  7  Sm.  474. 

The  Court.    Demurrer  overruled. 


C.  P.  No.  4.  June  9, 1881. 

Wallace  v.  Boyd. 
Attorney  and  client — Fraudulent  pledge  of  cor- 
poration stock —  What  amounts  to  notice  to  the 

pledgee — Negligence, 

Sur  exceptions  to  report  of  master. 

Bill  in  equity,  filed  by  Wallace  et  al.,  execu- 
tors of  R.  W.  Pechin,  deceased,  against  the 
Pennsylvania  Railroad  Co.  and  Elizabeth  Boyd, 
to  compel  the  transfer  on  the  company's  books 
of  certain  shares  of  stock,  the  certificates  for 
which,  at  the  time  of  filing  the  bill,  were  in  the 
name  of  Elizabeth  Boyd,  one  of  the  defendants, 
but  were  in  the  possession  of  plaintiffs  as  execu- 
tors, together  with  blank  powers  of  attorney  for 
the  transfer  of  the  same. 

Cross  bill  by  Elizabeth  Boyd,  averring  that  the 
certificates  and  powers  of  attorney  had  been 
fraudulently  obtained  from  her ;  to  compel  the 
surrender  of  them ;  and  praying  an  injunction 
to  prevent  the  company  from  transferring  the 
same. 

The  cause  was  referred  to  an  examiner,  and 
afterwards  to  Edward  R.  Worrell,  Esq.,  as  mas- 
ter, who  reported  the  facts  substantially  as  fol- 
lows:— 

The  certificates  of  100  shares  Pennsylvania 
Railroad  stock,  the  right  to  which  was  in  suit, 
were  originally  the  property  of  the  defendant. 
Miss  Boyd,  but  were  placed  by  her  with  her 
counsel,  A.  B.,  Esq.,  at  his  request,  and  for  safe 
keeping  only.  Some  time  prior  to  October  27, 
1866,  A.  B.  obtained  Miss  Boyd's  signature  to  a 
blank  power  of  attorney,  in  the  usual  form,  au- 
thorizing the  "sale,  transfer,  or  assignment"  of 
80  shares  of  stock,  and  some  time  prior  to  July 
27,  1872,  obtained  her  signature  to  a  like  power 
of  attorney  for  20  shares.  They  were  signed  by 
A.  B.  as  witness,  and  were  executed  by  Miss 
Boyd  at  his  request,  she  confiding  implicitly  in 
him,  without  inquiring  as  to  their  real  contents 
and  purposes,  and  with  no  inquiry  thereafter  as 
to  the  way  in  which  they  had  been  used.  A.  B., 
having  thus  obtained  the  signatures,  attached  the 
power  to  the  certificate  of  stock  which  had  been 
deposited  with  him,  and  negotiated  on  October 
27,  1866,  a  loan  of  $4000  at  six  months,  at  7 
per  cent,  discount  from  R.  W.  Pechin,  deposit- 
ing with  him  the  certificates  and  power  as  col- 
lateral security,  which  loan  was  renewed  every 
six  months,  at  the  same  rate  of  discount,  until 
October  27,  1877,  A.  B.  falsely  representing  that 
the  loan  was  for  his  client,  claiming  no  title  in 
himself  for  the  stock,  and  giving  Pechin  a  due 
bill  in  the  following  form : — 

^000.     Memorandum.  Oc.  27,  1866. 

Due  to  Robert  W.  Pechin  four  thousand  dollars  in  six 
months  from  date.     Collateral  80  shares  Penna.  R.  R. 

A.  B.,  Attorney. 
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He  received  the  money  and  applied  it  to  his 
own  use,  paying  the  discount  at  each  renewal 
with  his  individual  check.  In  like  manner  he 
obtained  another  loan  of  $1000  July  27,  1872, 
at  8  per  cent.,  and  deposited  twenty  shares  of 
Miss  Boyd's  stock,  with  the  power  attached  as 
collateral.  The  shares  continued  to  stand  on 
the  railroad  company's  books  in  the  name  of 
Miss  Boyd,  and  she  collected  the  dividends  until 
a  short  time  before  the  bill  was  filed. 

The  evidence  taken  by  the  examiner  showed 
that  A.  B.  was  Pechin's  counsel  in  several  cases 
between  1863  and  the  time  of  Pechin's  death  in 
1878. 

The  master  found  that  Pechin  acted  in  good 
faith,  and  was  innocent  of  all  fraud,  and  that 
Miss  Boyd's  misplaced  confidence  in  her  attor- 
ney occasioned  the  loss.  He  accordingly  re- 
ported the  following  form  of  decree,  viz.,  "That 
the  plaintiffs  have  a  good  title  to  the  certificates 
of  stock  as  a  security  for  an  indebtedness  of 
15097.38,  and  that  upon  payment  by  said  Eliza- 
beth Boyd  of  the  said  sum  with  interest  within 
thirty  days,  that  the  said  executors  do  assign  and 
transfer  the  said  certificates  of  stock  to  the  de- 
fendant Elizabeth  Boyd ;  otherwise  the  defend- 
ant company  do  permit  a  transfer  of  the  said 
shares  by  the  said  executors  upon  the  powers 
now  in  their  possession."  To  this  report  excep- 
tions were  filed  by  Miss  Boyd. 

James  H,  Little  and  Clifford  P.  McCalla,  for 
the  exceptions. 

The  certificates  were  not  negotiable,  and  their 
bailment  was  not  negligent.  The  execution  of 
the  powers  was  a  distinct  act,  induced  by  fraud, 
and  void  ab  initio.  The  negligence  was  on  the 
part  of  plaintiff  decedent ;  the  loans  were  made 
to  A.  B.  as  attorney,  and  the  powers  were  wit- 
nessed by  him.  Pechin  was  thus  put  upon  in- 
quiry. 

Parke  v,  Neely,  9  Nor.  59. 
The  powers,  even  if  valid,  did  not  authorize  a 
pledge. 

Ellis's  Appeal,  8  Wiekly  Notes,  538. 

Denny  r.  Lyon,  2  Wr.  loi. 

Bank  of  Canada  v,  Livingston,  Albany  L.  J.  71 
(1878). 
The  certificate  and  the  power  were  given  at 
different  times  and  for  different  purposes. 

Bnilding  Ass.  v,  Sendmeyer,  14  Wr.  67. 
Power  to  sell  and  assign  and  transfer  in  pur- 
suance of  the  sale,  does  not  -import  a  higher 
power.  This,  together  with  the  fact  that  both 
powers  were  witnessed  by  the  attorney  was  no- 
tice. 

[Thayer,  P.  J.  If  he  had  borrowed  the 
money  for  his  own  use,  the  fact  that  he  wit- 
nessed the  powers  would  have  been  notice,  but 
not  otherwise.] 

Nevertheless  the  form  was  unusual  enough  to 
put  tlie  pledgee  on  his  guard. 


Parke  v,  Neely,  iupra, 
Dorsey  v.  Abrams,  4  Norris,  299. 
Ellis's  Appeal,  supra. 
The  testimony  establishes  a  continuous  profes- 
sional relation  subsisting  between  the  plaintiff's 
decedent  and  A.  B. 

Geo,  M,  Dallas  and  Robert  M,  Logan,  contra, 
cited — 

Penna.  R.  R.  Co.*s  Appeal,  5  Nor.  80. 
Wood  V,  Smith,  8  Weekly  Notes,  441. 
Denny  v,  Lyon,  2  Wr.  101. 
Building  Ass.  v.  Sendmeyer,  14  Wr.  67. 
Bayard  v.  Bank,  2  Smith,  232. 

C.  A.  V. 
June   17,   1881.    The  Court.     Exceptions 
dismissed,  and  it  is  ordered  that  the  decree  re- 
ported by  the  master  stand  as  the  decree  of  this 
Court. 


€ommott  IJkas— Hato* 


C.  p.  of  Delaware  Co.  May  2,  1881. 

Love  V.  The  Economy  Building 
Association. 
Act  of  Tune  11  y  i8yp — Rule  on  sheriff  ^s  vendee 
to  snow  cause  rvhy  he  should  not  bring  eject- 
ment within  ninety  days — When  rule  should  be 
made  returnable — Act  to  be  strictly  construed. 
Rule  to  show  cause  why  order  of  Court  of 
February  7,  1881,  extending  the  return  day  of 
rule  to  bring  ejectment,  etc.,  should  not  be  re- 
scinded. 

On  January  3,  1881,  Jane  Love  presented  her 
petition  under  the  Act  of  June  11,  1879  (P.  L. 
127),  praying  for  a  rule  on  the  Economy  Build- 
ing Association  to  show  cause  why  they  should 
not  bring  their  action  of  ejectment  within  ninety 
days  or  judgment,  as  provided  in  said  Act,  for 
certain  premises  in  Ridley  1  ownship,  Delaware 
County,  which  she  alleged  were  her  property,  but 
which  had  been  levied  upon  and  sold  as  the  pro- 
perty of  one  John  Craig,  under  a  judgment  ob- 
tained against  him  by  the  said  association,  and 
purchased  by  them  at  sheriffs  sale. 

On  the  same  day  the  said  rule  was  granted  re- 
turnabl<6^on  the  fourth  Monday  of  January, 
1 88 1,  Ijie  next  return  day.  On  February  7, 
1 88 1,  onlqaplication  of  the  plaintiff  alleging 
that  she  had  peen  unable  to  make  service  on  the 
defendant,  the  Court  extended  the  return  day  to 
the  first  Monday  of  March,  1881,  the  next  re- 
turn day. 

On  March  7,  1881 ,  this  rule  was  granted  on  be- 
half of  the  defendant  to  show  cause  why  the 
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order  of  Court  of  February  7,  1881,  extending 
the  return  day  to  the  first  Monday  of  Mirch, 
1 88 1,  should  not  be  rescinded. 

E,  Quinn,  for  the  rule. 

y.  Gilpin  Robinsofiy  contra. 

May  2,  1881.  The  Court.  This  rule  is 
founded  on  the  Act  of  Assembly  of  June  11, 
1879,  P.  L.  127.  I  am  not  aware  of  any  settled 
practice  under  the  Act.  Judging  from  the  un- 
skilful manner  in  which  it  is  drawn  up,  we  take 
it  for  granted  that  the  draftsman  was  a  theoretical 
rather  than  a  practical  lawyer.  The  Act  not 
only  provides  new  law,  but  prescribes  new  prac- 
tice  

Instead  of  having  the  preliminary  question, 
whether  the  sheriffs  vendee  should  be  required 
to  bring  his  action  to  test  his  title  within  a  limi- 
ted time,  settled,  the  Act  requires  him  to  show 
cause,  and  if  he  fails  to  show  good  cause  why 
he  shall  not  commence  his  suit,  the  rule  is  to 
be  made  absolute,  which  ends  the  matter;  no 
further  time  is  given,  his  title  is  adjudged 
worthless,  and  he  is  forever  debarred  from  main- 
taining it  by  suit,  on  a  question  not  touched 
in  the  issue,  but  only  preliminary  to  it,  to  wit, 
whether  he  should  be  limited  or  not  in  the  time 
for  commencing  his  suit.  It  is  the  first  legisla- 
tive attempt  to  make  an  interlocutory  judgment 
or  preliminary  decree  final  upon  all  other  ques- 
tions in  the  suit.  It  is  impossible  to  conceive 
the  reason  for  calling  upon  a  man  to  show 
cause,  and  at  the  same  time  fixing  the  day  of 
hearing  him  at  a  period  when,  should  his  efforts 
be  fruitless,  the  limitation  will  have  closed 
upon  his  right  to  prove  his  title.  He  is  not 
called  upon  by  the  rule  to  prove  his  title,  but 
only  to  show  some  reasonable  ground  why  he 
shall  not  begin  his  action  for  that  purpose  with- 
in ninety  days ;  yet,  upon  the  hearing  of  this 
rule,  the  Act  declares  that  where  he  shall  fail  to 
show  cause  why  such  action  cannot  be  brought 
within  ninety  days  after  service  of  the  rule  it 
shall  be  the  duty  of  the  Court  to  enter  judgment 
against  the  parties  served,  and  make  the  rule  ab- 
solute, which  judgment  shall  be  final  and  con- 
clusive between  the  parties,  etc.,  and  thereafter 
no  action  shall  be  brought  upon  such  sheriffs 
deed. 

These  comments  are  not  intended  as  a  criti- 
cism upon  the  object  of  the  Act.  It  is  conceded 
that  there  ought  to  be  a  proper  and  reasonable 
limitation  to  the  right  of  action  by  a  sheriffs 
vendee,  unless  he  can  show  good  cause  why  he 
should  not  have  his  common  law  right,  which 
might  be  ^twenty-one  years,  to  bring  his  eject- 
ment ;  but  they  are  intended  to  show  the  highly 
penal  nature  of  the  Act,  as  a  reason  for  giving 
to  it  the  strict  construction  it  deserves.  Being 
against  the  course  of  the  common  law  alone  would 


require  us  to  give  it  a  strict  construction,  but 
being  penal  in  its  nature  is  an  additional  reason 
for  such  a  construction.  As  valuable  titles  may 
hereafter  rest  upon  this  Act  it  behooves  us  to 
consider  it  carefully. 

The  Act  gives  to  the  person  in  possession  the 
right  to  petition  the  Court  for  a  rule  on  the  pur- 
chaser at  a  sheriffs  or  other  judicial  sale,  to  ap- 
pear and  show  cause  why  he  shall  not  within 
ninety  days  from  the  service  of  the  rule  com- 
mence his  action  to  test  the  title.  If  the  Act 
gave  ninety  days  after  the  rule  is  made  absolute 
it  would  be  reasonable  enough.  The  Act  gives 
to  the  petitioner  the  option  to  make  his  rule  re- 
turnable at  any  term  or  return  day  he  may 
choose,  and  requires  it  to  be  served  as  summonses 
are  served,  and  returned.  The  rule  is  to  be  en- 
tered in  the  appearance  docket,  and  to  be  in- 
dexed as  lis  pendens. 

The  second  section  provides  for  the  hearing 
of  the  rule,  and  for  the  final  judgment  on  mak- 
ing it  absolute.  In  case  of  failure  to  serve  the 
rule  before  the  return  day,  the  Act  makes  no 
provision  for  an  extension  of  the  time,  or  change 
of  the  return  day.  Perhaps,  in  giving  the  peti- 
tioner the  right  to  fix  his  own  return  day,  the 
legislator  did  not  suppose  it  would  be  necessary 
to  provide  for  an  extension  of  time  or  for  an 
alias  rule.  The  Court  has  no  power  to  extend 
or  change  the  return  day  of  a  summons,  and,  et 
fortiori^  it  should  not  have  the  power  in  a  case 
like  this.  I  know  of  no  such  power  in  any  case 
where  the  process  is  for  the  commencement  of 
adversary  proceedings  to  settle  finally  a  disputed 
right.  I  do  not,  of  course,  deny  such  power  in 
interlocutory  rules  and  motions. 

In  the  case  in  hand  the  parties  in  possession  of 
the  land  filed  their  petition  for  the  rule  on  the  third 
day  of  January,  and  made  the  same  returnable  on 
the  fourth  Monday  of  the  same  month.  The 
sheriff,  having  failed  to  make  service  of  the  rule, 
the  petitioner  asked  leave  of  the  Court  to  extend 
the  return  day  to  the  first  Monday  of  March, 
1 88 1.  The  notice  was  then  served,  and  on  the 
first  Monday  of  April,  1881,  came  on  for  the 
hearing.  The  purchaser  (the  defendant  in  the 
rule)  appeared  and  objected  to  the  power  of  the 
Court  to  extend  the  return  day,  claiming  that 
the  notice  had  perished  in  the  petitioner's  hands 
by  the  failure  of  the  sheriff  to  serve  it  before  the 
return  day,  and  that  the  rule  should,  therefore, 
be  dismissed. 

It  is  impossible,  from  a  simple  reading  of  the 
Act,  to  say  whether  the  return  day  should  be  less 
or  more  than  ninety  days  after  the  service.  It 
would  seem  from  the  second  section  that  it 
should  be  more.  All  rules  should  be  ready  for 
hearing  at  the  return  day.  If  this  is  less  than  a 
ninety-day  rule,  how  is  the  Court  to  make  it  ab- 
solute as  to  the  right  to  commence  the  suit,  the 
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Act  declaring  that  no  such  suit  shall  be  com- 
menced after  the  rule  is  made  absolute.  If  the 
rule  could  be  returnable  less  than  ninety  days 
after  the  service,  and  a  hearing  be  had  at  the 
return  day,  the  right  to  bring  the  action  would 
be  adjudicated  before  the  time  provided  by  the 
Act.  The  probable  meaning  of  the  law  is,  that 
on  filing  the  proper  petition  the  Court  shall  grant 
the  rule  returnable  at  a  period  sufficiently  distant 
to  allow  full  time  for  service,  and  ninety  days 
more  for  the  defendant  in  the  rule  either  to 
bring  his  action  of  ejectment,  or  on  the  return 
day  show  some  good  cause  why  he  has  not  done 
so.  If  the  action  be  commenced,  the  rule 
must,  as  a  matter  of  course,  be  discharged ;  if 
no  action  be  commenced,  and  some  good  reason 
shown  for  the  delay,  the  rule  may  also  be  dis- 
charged; but  if  no  good  cause  be  shown, 
then  the  rule  shall  be  made  absolute,  and  the 
right  to  bring  such  action  be  forever  barred.  If 
tWs  is  the  meaning  of  the  Act,  the  proceedings 
are  irregular,  as  the  rule  was,  even  as  extended, 
made  returnable  too  soon. 

The  only  Act  on  our  statute  books  bearing 
even  a  faint  resemblance  to  this  is  the  Act  of  Feb. 
27,  1798  (3  Sm.  303),  requiring  the  production 
of  books  and  papers  on  the  trial  under  penalty 
of  nonsuit  or  judgment,  as  the  case  might  be. 
That  Act  is  not  more  penal  than  the  one  now 
under  discussion,  yet  it  has  been  most  strictly 
construed.  The  chief  vice  of  the  present  Act 
is  in  the  second  section,  which  requires  the  rule 
to  be  made  absolute,  but  gives  no  time  thereafter 
for  bringing  the  action  of  ejectment.  As  it  is, 
the  party  must  elect  to  have  his  whole  title  de- 
pend upon  the  cause  he  is  able  to  show  why  he 
should  not  be  compelled  to  such  a  speedy  trial, 
for,  if  he  fail  to  show  a  good  cause,  his  right  is 
gone  beyond  redemption.  But  few  would  risk 
such  a  hazard,  for  while  he  has  ninety  days  to 
show  cause,  he  has  not  one  minute  to  bring  his 
action  after  the  cause  he  may  be  able  to  show  is 
deemed  insufficient.  The  Act  does  not  even 
give  him  an  appeal;  he  may,  perhaps,  have  his 
writ  of  error,  but  if  the  record  is  perfect  this 
would  avail  him  nothing. 

Giving,  therefore,  the  strict  construction  to  the 
Act  it  deserves,  the  rule  in  this  case  was  either 
returnable  too  soon,  or  it  died  in  the  sheriffs 
hands  for  want  of  service  on  or  before  the  return 
day.  The  Court  had  no  power  to  amend  the 
rule  by  changing  the  return  day  after  the  sheriff 
had  returned  it  unserved. 

The  rule  is,  therefore,  dismissed.  The  peti- 
tioner has  leave  to  issue  an  alias  rule  returnable 
at  a  time  certain,  not  less  than  ninety  days  after 
the  same  may  be  legally  served  on  the  adverse 
party.  The  rule  must  be  accompanied  with  a 
notice  that  on  failure  to  bring  the  action  within 
the  ninety  days,  or  to  show  good  cause  at  the 


return  day  why  he  could  not,  his  right  to  bring 
such  an  action  will  be  forever  barred. 
Opinion  by  Clayton,  P.  J. 


C.  P.  No.  I.  May  7,  1881. 

Myers  V.  Bott. 

Practice — Appeal  from  magistrate — Effect  of, 

upon  transcript  from  magistrate's  judgment — 

An  appeal  from  the  judgment  of  a  magistrate 

prevents  the  filing  of  a  transcript. 

Rule  to  strike  off  transcript. 

This  was  a  suit  before  a  magistrate  in  which 
the  plaintiff  obtained  judgment,  and  on  the  same 
day  entered  a  transcript  of  the  proceedings  in 
the  Court  of  C.  P.  No.  i.  The  defendant  after- 
wards took  an  appeal,  which  was  perfected  in 
the  proper  time  and  entered  in  C.  P.  No.  2. 

Schaefer,  for  the  rule. 

A  transcript  creates  no  lien  if  an  appeal  be 
taken  within  the  twenty  days. 

Hastings  v,  Lolough,  7  Watts,  540. 

Wagner  J  contra. 

The  Court.  The  appeal  is  taken  in  order  to 
ascertain  in  whose  favor  judgment  should  be  en- 
tered. It  would  therefore  be  incongruous  to  al- 
low the  magistrate's  judgment  to  remain  in  full 
force  as  a  lien  upon  the  real  estate,  when  in  fact 
it  should  perhaps  have  been  entered  for  the  de- 
fendant. 

Rule  absolute. 

Per  Aluson,  P.  J. 


C.  P.  No.  2.  Dec.  18, 1880. 

Barry  v.  Penna.  Salt  Co. 
Amendments — On  an  alternative  order  giving 
leave  to  amend,  otherwise  judgment  for  defend- 
ant, the  amendment  will  be  permitted  at  any 
time  before  judgment  is  actually  entered,  though 
not  within  the  same  term. 
Rule  to  show  cause  why  amended  declaration 
should  not  be  stricken  off. 

This  was  an  action  on  the  case  for  the  ma- 
licious abuse  of  civil  process,  brought  to  Septem- 
ber Term,  1877,  and  declaration  filed  September 
28,  1878.  A  demurrer  to  the  declaration  was 
sustained  April  10,  1880,  with  leave  to  plaintiff 
to  amend,  otherwise  judgment  for  defendant. 
(Reported  8  Weekly  Notes,  307.)  Upon  De- 
cember 6,  1880,  an  amended  declaration  was 
filed  and  this  rule  was  taken. 

A.  Sydney  Biddle  (with  whom  was  F,  T. 
Chambers^,  for  rule. 

The  time  during  which  plaintiff  had  leave  to 
amend  extended  only  to  the  end  of  the  term  in 
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which  the  order  sustaining  the  demurrer  was 
made.  No  judgment  entered  adversely  can  be 
opened  or  vacated  after  the  term. 

King  V,  Brooks,  22  Sm.  363. 
The  decision,  of  April  10,  1880,  was  in  effect 
an  entry  of  judgment  for  the  defendant,  unless 
the  plaintiff  amended  his  declaration  within  a 
proper  time ;  and  the  proper  time  within  which, 
after  judgment  upon  demurrer,  the  unsuccessful 
party  should  apply  for  leave  to  amend  has  been 
held  to  be  within  the  term. 

Wood  V,  Anderson,  I  Casey,  407. 

Stout  V,  Stout,  8  Wr.  457. 

Geeckie  v.  Monck,  I  C.  &  Kir.  554. 

Hammond  v.  Colli,  3  Mass.  G.  &  G.  212. 
Joseph  C,  Fraiey,  contra. 

The  Court.  In  Wood  v.  Anderson  (i  Casey, 
407)  there  was  judgment  entered — here  there 
never  was  any  judgment,  the  order  being  an 
alternative  one  that  '<  plaintiff  has  leave  to  amend 
or  judgment  for  defendant." 

The  Pennsylvania  practice  has  always  been  to 
disregard  terms  in  such  cases,  and  permit  amend- 
ments at  any  time  until  judgment  is  actually 
entered.  In  such  cases  as  this  the  safe  practice 
would  be  for  defendant  to  take  a  rule  on  plaintiff 
to  amend  within  a  time  fixed  or  judgment  be  en- 
tered for  defendant. 

Rule  discharged. 

Opinion  by  Mitchell,  J. 


cumstances  like  the  present  is  to  take  a  rule  to 
stay  proceedings  in  the  second  suit  until  the  costs 
in  the  first  suit  are  paid. 
Plea,  replication,  and  demurrer  withdrawn. 


C.  P.  No.  2.  June  6, 1881. 

Murphy  v.  Holmes. 

Statute  of  Limitations — Credits  indorsed  on  in- 
strument within  six  years ^  but  denied  by  de- 
fendanty  insufficient  to  toll  the  statute. — Affi' 
davit  of  defence. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note. 
The  following  is  a  copy  of  the  instrument  in 
writing  filed  and  upon  which  suit  was  brought : — 

I400.  Philadelphia,  Jan'y  14, 1865. 

Sixty  days  aAec  date,  for  value  received,  I  promise  to 
pay  to  the  order  of  Mi^  Murphy  $400  without  defalca- 
tion ;  100  shares  of  Egbert  Oil  Co.*s  stock  being  held  as 
collateral  security  for  the  pajrment  of  the  same. 

Jamss  C.  Holmes. 

Credits  altcwtd  asfoUaWy  to  wit : — 
1865.     Sept.  14.  By  net  proceeds  of  the  100 

shares  of  Egbert  Oil  Co.*s  stock         .     $60.00 
1879.     Sept  2.  By  cash  on  account  of  arrears 

of  interest 10.00 

«        Dec.  19.  By  cash  on  account  of  arrears 

of  interest 50.00 


C.  P.  No.  2. 


Keen  v.  Bockius. 


June  8,1881. 


Plea  of  former  judgment  for  same  cause  of  ac- 
tion—  Proper  practice  as  to  plea  to  second 
action  where  first  has  been  nonsuited  and  the 
costs  are  not  paid, 
Sur  demurrer  to  replication. 
Keen  having  brought  suit  against  Bockius,  the 
defendant  pleaded  that  suit  was  brought  by  the 
plaintiff  against  the  defendant  in  Common  Pleas 
No.  3,  **  for  the  non-performance  of  the  very 
same  identical  promises,"  and  that  **  it  was  then 
and  there  considered  by  the  said  Court  that 
the  plaintiff  should  take  nothing.*'    The  plaintiff 
replied  that  the  judgment  in  the  said  suit  was  a 
judgment  of  compulsory  nonsuit.    To  this  de- 
fendant demurred. 
Jos,  M,  PiUy  for  demurrer. 
It  is  not  alleged  tliat  the  judgment  in  the  suit 
in  C.  P.  No.  3  has  been  reversed,  hence  it  must 
be  taken  to  be  final  and  conclusive. 
Lucas  Hirsty  contra. 

The  Court.  Upon  the  authority  of  Fleming 
V,  I  is.  Co.  (4  B.  475)  and  Gurley  v,  R.  R.  Co. 
(9  Phila.  153),  the  proper  practice  under  cir- 


Totol, 


.  $127.00 


The  writ  issued  March  30,  1881. 

The  affidavit  of  defence  alleged,  inter  alia, 
that  the  suit  **  is  barred  by  the  Statute  of  Limita- 
tions;** and  that  the  defendant  "never  made 
the  alleged  payments  on  account  of  the  said 
note.** 

Wollaston,  for  the  rule. 

The  Court.    Rule  discharged. 

rSee  Kinsloe  v.  Baugh,  I  Weekly  Notes,  147 ;  Hull 
V,  Mooney,  5  Ibid.  511 ;  Newton  v.  Smith,  6  Ibid.  56.] 


C.  P.  No.  2.  June  8,  1881. 

AUegaert  v.  Smart. 

Lessor  and  lessee —  Covenant  not  to  let  adjoining 

premises  for  the  same  business — Remedy  for 

breach. 

Motion  for  a  rule  for  a  new  trial. 

Replevin.  Smart  leased  to  Allegaert  several 
adjoining  stores  and  dwellings  on  Eighth  Street 
for  five  years,  and  in  the  lease  stipulated  that  he 
would  not  lease  any  of  the  remaining  buildings 
in  the  block  for  the  millinery  business  during 
the  term  of  the  lease.     During  the  term,  Smart 
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leased  one  of  the  remaining  buildings  in  the 
block  to  David  Herzman  for  the  millinery  busi- 
ness. Allegaert  having  refused  to  pay  the  rent 
idling  due  thereafter,  the  lessor  distrained,  and 
Allegaert  thereupon  brought  this  action  of  re- 
plevin. 

On  the  trial  the  Court  charged,  inter  alia, 
"  Allegaert  was  not  released  from  his  covenant 
to  pay  rent.  He  could  not  remain  in  possession 
and  not  pay  rent."  The  verdict  was  for  the 
defendant. 

TJuo,  F,  Jenkins^  for  the  motion. 

If  the  lessor  retain  possession  of  any  part  of 
the  demised  premises,  this  will  suspend  the  rent. 
McClnrg  v.  Price,  9  Sm.  420. 

An  eviction  from  any  portion  of  the  premises 
will  suspend  the  rent. 

Wolf  V.  Weincr,  7  Phil.  274. 

Garrison  v.  Moore,  I  Id.  282. 

B.iuer  V.  Brodcn,  3  Id.  214. 

Doran  v.  Chase,  2  Weekly  Notes,  609. 

The  Court.  It  would  seem  that  the  agree- 
ment not  to  let  for  a  millinery  shop  is  not  a  con- 
dition, but  a  covenant;  and  all  that  the  plaintiff 
can  claim  is  damages  for  the  breach;  such  breach 
does  not  suspend  the  rent. 

Rule  refused. 


C^rpfians'  Court. 


May  19, 1881. 
Aaron  Mayer's  Estate. 
Testamentary  and  foreign  guar dians^-Juris dic- 
tion of  Orphans^   Court  to  direct  filing  of  ac- 
count by  testamentary  guardian  appointed  Ify 
will  in  (another  State,  where  the  guardian, 
ward,  and  estate  are  within  the  jurisdiction. 
Sur  petition  and  answer. 
Joseph  Mayer,  the  father  of  the  petitioner, 
died  January  3,  1865,  domiciled  in  California, 
where  his  will  was  originally  proved.    He  appoint- 
ed the  respondents,  who  were  domiciled  in  Phila- 
delphia, guardians  of  his  children,  directing  that 
the  latter  should  be  brought  here  and  placed  at 
school  **  until  such  time  as  it  might  be  necessary 
to  remove  them  elsewhere  to  a  higher  institution 
of  learning."    Upon  the  settlement  of  the  ac- 
count of  the  executor  in  California,  the  estate  of 
the  wards  was  awarded  to  their  said  guardians, 
who  brought  it  to  Philadelphia,  where  the  amount 
was  duly  invested  according  to  the  laws  of  Penn- 
sylvania, and  where  it  is  now  held. 


The  children  were  brought  to  Philadelphia  in 
accordance  with  the  provisions  of  the  will,  and 
some  years  afterwards  were,  with  the  assent  of 
the  guardians,  taken  by  their  mother,  who  is  one 
of  their  guardians  of  the  person,  to  Germany, 
for  the  purpose  of  completing  their  education. 
One  of  the  respondents  has  also  rembved  to  Ger- 
many, without  relinquishing  his  rights  as  an 
American  citizen,  and  with  the  intention  at  some 
future  day  of  returning  to  Philadelphia  perma- 
nently,— he  now  being  here  on  a  visit.  The 
other  respondent  is  still  domiciled  in  Philadel- 
phia ;  and  neither  of  them  has  ever  resided  in 
California. 

The  petitioner,  the  oldest  son  of  the  testator, 
became  of  age  in  September,  1878.  He  has  re- 
turned to  Philadelphia,  and  declares  it  to  be  his 
domicil.  He  asks  that  his  guardians  should  be 
ordered  to  file  their  account,  so  that  the  balance 
found  to  be  in  their  hands  may  be  awarded  to  him. 

Mayer  Sulzberger,  for  petitioner. 

By  the  Act  of  June  16,  1836,  §  19,  the 
Orphans*  Court  has  jurisdiction  over  **the  ap- 
pointment, control,  removal,  and  discharge  of 
the  guardians  of  minors  and  the  settlement  of 
their  accounts;**  also  in  **  all  cases  within  their 
respective  counties,  wherein  executors,  adminis- 
trators, guardians,  or  trustees  may  be  possessed 
of,  or  are  in  any  way  accountable  for  any  real  or 
personal  estate  of  a  decedent.** 

The  property,  the  guardian,  and  the  ward 
being  in  this  State  the  Courts  of  this  State  neces- 
sarily have  jurisdiction. 

Moore  v.  Hood,  9  Rich.  (S.  C.)  Eq.  311. 
Wharton's  Conflict  of  Laws,  J  260,  note  (2d  ed.). 
Hubbard's  Guardianship,  22  Alb.  L.  J.  315. 

Every  sovereignty  must  take  care  of  its  citizens 
or  subjects  except  where  State  comity  prevents. 
No  comity  requires  a  State  to  send  its  citizens  to 
distant  States  for  the  adjudication  of  matters  in 
dispute  between  persons  domiciled  within  the 
jurisdiction  of  the  Court  concerning  property  in 
the  jurisdiction.  The  California  Court  would 
have  no  power  to  enforce  a  decree,  nor  would 
its  decree  bind  the  non-resident  guardian  in  any 
proceeding  in  this  State.  The  reference  to  Cali- 
fornia would  be  a  vain  thing.  Testamentary 
guardians  do  not  derive  their  powers  from  any 
"authority**  without  the  State.  A  will  appoint- 
ing a  testamentary  guardian  is  as  to  that  in  the 
nature  of  a  deed  and  need  not  be  proved. 
2  Kent's  Com.  225. 

The  Statute  12  Car.  II.  c.  24,  enacts  that  any 
father  may,  by  deed  or  will,  dispose  of  the  cus- 
tody of  his  minor  child. 

•The  Orphans*  Court  has  exclusive  jurisdiction 
of  the  settlement  of  accounts  between  guardian 
and  ward. 

Denison  v.  Comwell,  17  S.  &  R.  374. 
Comm.  V,  Lockwood,  iSPittsbg.  L.  J.  10. 
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I^.  P.  White  and  D.  M.  FoXy  contra. 
Thequestion  is.  To  what  forum  shall  this  account 
be  presented?  We  are  prepared  to  file  an  ac- 
count and  make  settlement  of  this  minor's  estate 
as  soon  as  this  question  is  settled.  It  is  our 
opinion  that  California  alone  has  jurisdiction 
over  this  matter,  as  it  was  the  domicil  of  testa- 
tor. 

Story's  Conflict  of  Laws,  Sec.  514. 

Wharton's  Conflict  of  Laws,  Sec.  631. 

Williams  on  Executors,  1762. 

Mothcltnd  v.  Wireman,  3  P.  &  W.  185. 

3  Redfield  on  WiUs,  441. 

June  4,  1881.  The  Court  (after  stating  the 
facts).  ITie  sole  question  in  this  case  is  one  of 
jurisdiction.  There  are  other  prayers  in  the 
petition  besides  that  for  an  account,  but  the 
relief  prayed  is  either  incidental  to  and  depend- 
ent upon  the  account,  or  else  it  is  based  upon 
allegations  denied  by  the  answer,  and  therefore, 
as  the  case  is  heard  upon  petition  and  answer, 
not  now  to  be  considered. 

Having  thus  before  us  the  estate,  the  ward  in 
person,  and  the  guardians,  are  we,  because  the 
will  which  created  the  guardianship  was  origin- 
ally proved  in  California,  without  the  power  to 
order  the  account  asked  for?  It  is  to  be  re- 
marked, that  though  more  than  two  years  have 
elapsed  since  the  ward  attained  his  majority,  it 
is  not  pretended  that  the  respondents  have  filed 
an  account  in  California ;  and  hence,  if  the  ob- 
jection to  our  jurisdiction  should  be  sustained, 
as  neither  the  estate  nor  the  guardians  are  within 
that  State,  and  as  they  have  given  no  security 
there,  its  courts  would  be  powerless  to  compel 
an  account,  or  to  enforce  any  decree  with  regard 
to  the  distribution  of  the  estate. 

It  must  be  admitted  that  the  text-books  which 
treat  of  foreign  guardians,  class  them  with  foreign 
executors  and  administrators.  Thus  Judge  Story 
(Story's  Conf.  Laws,  §  504,  a)  declares  that  such 
a  guardian  has  no  power  over  property  not  in 
the  State  or  country  in  which  he  has  **  obtained 
his  letters  of  guardianship  ;*'  and  that,  before  he 
can  exercise  such  power,  he  **  must  obtain  new 
letters  of  guardianship  from  the  local  tribunals.'* 
He  adds  further,  that  "  few  decisions  upon  the 
point  are  to  be  found  in  the  English  or  American 
authorities,  probably  because  the  principle  has 
always  been  taken  to  be  unquestionable,  founded 
upon  the  close  analogy  of  the  case  of  foreign 
executors  and  administrators."  To  the  same 
effect  also  is  Redfield  on  Wills,  vol.  3,  p.  441, 
etc. 

Our  Act  of  Assembly  with  regard  to  foreign 
guardians  (Act  of  29  March,  1832,  §  7 ;  Purd. 
412,  §  36)  provides  that  **no  appointment  of 
guardian  made  or  granted  by  any  authority  out 
of  this  State  shall  authorize  the  person  so  ap- 


pointed to  interfere  with  the  estate,  or  control 
the  person  of  a  minor  in  this  State." 

But  does  this  Act,  or  do  the  authorities  re- 
ferred to  by  Story  and  Redfield,  apply  to  testa- 
mentary guardians?  Such  guardians  require  no 
"letters  of  guardianship"  or  credentials  of  any 
kind  whatever  from  court,  register,  or  surrogate, 
or  **  from  any  authority  out  of  the  State."  The 
simple  probate  of  the  will  is  all  that  they  need ; 
and  even  this  is  said  not  to  be  essential.  (2  Kent, 
♦225.)  In  this  respect  they  are  unlike  either  an 
administrator  or  executor  or  the  ordinary  guar- 
dian. In  the  great  case  of  Johnstone  v,  Beattie 
(10  Clark  &  Fin.  142),  where  it  was  held  by  Ae 
House  of  Lords  that  an  infant  domiciled  in 
Scotland,  but  temporarily  in  England,  might  be 
made  a  ward  of  Chancery,  it  appears  to  have 
been  conceded  by  all  the  Judges  that  a  testamen- 
tary appointment  by  a  testator  in  Scotland,  if 
made  according  to  the  Statute  of  Charles  II., 
would  be  valid  in  England. 

But  however  this  may  be  in  general,  it  seems 
clear,  that  an  appointment  of  a  guardian  by  the 
will  of  a  father  of  full  age,  and  a  citizen  of  the 
United  States,  executed  according  to  the  laws  of 
this  State,  and  proved,  either  originally  or  by 
authenticated  copy  from  another  State,  cannot 
be  regarded,  because  of  the  non-residence  of 
the  testator,  as  an  appointment  "  made  or  grant- 
ed by  any  authority  out  of  the  State,"  and  espe- 
cially where,  as  here,  the  persons  so  appointed 
are  citizens  of  Pennsylvania,  and  the  will  ex- 
pressly provides  for  the  removal  of  the  wards 
(and  impliedly  of  their  estate)  to  this  jurisdic- 
tion. (See  White  v,  Howard,  52  Barbour,  294.) 
Under  the  Act  of  15th  of  March,  1832,  §  12, 
the  probate  of  a  will  by  exemplification  from 
another  State  has  precisely  the  same  effect  for 
the  purpose  of  obtaining  letters  testamentary, 
etc.,  as  if  the  original  proof  had  been  here ;  and 
the  persons  named  as  executors  may  in  both 
cases  alike,  take  out  letters,  subject,  of  course, 
to  the  provisions  of  the  i6th  section  of  the  same 
Act,  requiring  security  from  a  non-resident  ex- 
ecutor. 

The  right  of  a  resident  guardian  can  be  none 
the  less ;  and  as  no  letters  from  or  recognition 
by  the  Register  is  required  by  him,  his  authority 
becomes  complete  the  moment  the  will  is  thus 
proved;*  and,  like  all  other  testamentary  guar- 
dians, he  becomes,  at  the  same  moment,  bound 
by  the  laws  of  this  State  relative  to  guardians, 
and  liable  to  account  for  all  the  estate  of  the 
ward  which  may  come  into  his  hands  within  this 
jurisdiction. 

Nor  is  it  at  all  material  that  the  estate  may 
have  so  come  from  another  Stale,  and  by  virtue 
of  a  decree  of  the  court  of  testator's  domicil ; 
on  the  contrary,  the  liability  to  account  here 
may  thus,  by  reason  of  the  removal  of  questions 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


263 


of  comity,  become  entirely  free  from  doubt.  In 
awarding  distribution  of  the  balance  shown  by 
the  account  of  the  executor,  and  directing  pay- 
ment to  non-resident  guardians  of  the  shares  of 
minor  children  who,  by  the  direction  of  the  will, 
were  to  be  taken  to  the  domicil  of  such  guar- 
dians, it  is  clear  the  Court  intended  to  renounce 
its  jurisdiction,  so  far  as  the  non-resident  guar- 
dians and  the  estate  thus  placed  in  their  control 
were  concerned,  just  as  the  courts  of  this  State 
do  when  pa3anent  is  awarded  to  the  administra- 
tor or  executor  of  the  domicil,  upon  the  settle- 
ment of  the  account  of  one  acting  under  ancil- 
lary letters,  or  in  the  still  more  analogous  case 
under  the  Act  of  21st  of  April,  1856  (Purd.  412, 
§§  37'  3^))  ^^  ^  guardian  resident  in  another 
State,  whose  laws  extend  similar  privileges  to 
citizens  of  this  State. 

It  is  to  be  presumed,  in  the  absence  of  proof 
or  allegation  to  the  contrary,  that  the  laws  of 
California,  in  this  respect,  are  similar  to  our 
own  (Westlake  on  Priv.  Inter.  Law,  §  413 ;  Orton 
V.  Reed,  29  Legal  Intel.,  1872,  p.  261),  and 
that  the  awsurd  to  the  respondents  was  made  ac- 
cordingly. And  it  cannot  be  doubted  that  when 
a  balance  has  thus  been  remitted  to  a  foreign 
guardian,  the  jurisdiction  of  the  court  of  the 
domicil  ceases,  and  the  guardian  becomes  ac- 
countable only  to  his  own  tribunals. 

The  question  is  not  affected  by  the  place  of 
domicil  of  the  ward.  It  is  clear  that  this  is  no 
longer  in  California.  If  it  is  not  in  Pennsylva- 
nia, it  must  be  that  of  the  mother  (she  being 
still  a  widow),  viz.,  in  Germany  (School  Direc- 
tors V.  James,  2  W.  &  S.  568).  It  was  held, 
however,  in  Whiter.  Howard  (52  Barbour,  294), 
that  where,  as  here,  a  ward  had  been  removed 
to  another  State  by  the  direction  of  the  father's 
will,  such  State  became  bis  domicil.  Conceding 
it,  however,  to  be  in  California,  our  statutes 
provide  for  the  appointaient  of  guardians  of  non- 
resident.>l»inor8  havHig  property  in  this  State ; 
and  it  would  be  a  complete  answer  to  an  appli- 
cation for  such  appointment,  that  there  was  al- 
ready, resident  in  this  State,  a  guardian  appointed 
by  the  will,  duly  registered  here,  of  the  ward's 
hxhtT,  It  can  scarcely  be  that  a  guardian  who 
coukl  thus  prevent  the  exercise  of  an  undoubted 
jurisdiction  of  the  Orphans'  Court  is  not  himself 
subject  to  its  control. 

hi  the  case  of  McNamara  v.  Dwyer  (7  Paige, 
239),  the  question  of  the  liability  to  account  of 
a  foreign  executor  who  had  come  to  reside  in 
New  York,  bringing  with  him  the  assets  of  the 
estate,  was  carefully  considered  by  Chancellor 
Walworth,  and  it  was  held,  that  while  it  was 
well  settled  that  such  an  executor  had  no  right 
to  maintain  an  action  in  New  York,  he  might  be 
compelled  to  account ;  and  that  a  contrary  doc- 


trine would,  in  many  cases,  lead  to  a  total  fail- 
mre  of  justice. 

A  similar  doctrine  seems  to  be  recognized  in 
Swearingen  v.  Pendleton  (4  S.  &  R.  389),  and 
in  Evans  v.  Tatem  (9  S.  &  R.  252) ;  though  in 
Mothland  v,  Wireman  (3  Penna.  Rep.  185),  the 
law  was  held  to  be  different  in  the  case  of  an  ad- 
ministrator, between  whom  and  an  executor, 
whose  title  is  under  a  will,  and  not  by  mere  local 
grant  of  administration,  the  distinction  is  pointed 
out  by  Judge  Gibson. 

In  the  course  of  his  opinion  in  McNamara  v. 
Dwyer  {supra).  Chancellor  Walworth  says: 
'<  If  a  guardian  appointed  in  a  sister  State  should 
come  into  this  State  with  the  property  of  his 
ward,  or  after  he  had  squandered  the  same,  or 
appropriated  it  to  his  own  use  in  the  State  where 
he  received  his  appointment,  there  could  be  no 
reasonable  doubt  as  to  the  jurisdiction  of  this 
Court  to  compel  him  to  account  for  and  pay 
over  to  his  ward  what  was  justly  due,  according 
to  the  laws  of  the  State  in  which  he  assumed  the 
trust." 

Under  the  Act  of  June  16,  1836,  §  19  (Purd. 
p.  1 104,  §  8),  the  jurisdiction  of  the  Orphans* 
Court  extends,  inter  alia,  to  **  I.  The  appoint- 
ment, control,  removal,  and  discharge  of  the 
guardians  of  minors,  and  the  settlement  of  their 
accounts. 

**  II.  The  removal  and  discharge  of  executors 
and  administrators  deriving  their  authority  from 
the  register  of  the  respective  county,  and  fiie  set- 
tlement of  their  accounts. 

**  VIII.  All  cases  within  their  respective  coun- 
ties, wherein  executors,  administrators,  guar- 
dians, or  trustees  may  be  possessed  of,  or  in  of^ 
way  accountable  for,  any  real  or  personal  estate 
of  a  decedent." 

Two  things  are  here  noticeable :  First,  That 
the  clause  qualifying  the  authority  with  regard 
to  the  control  of  executors  and  administrators 
(**  deriving  their  authority  from  the  Register  of 
Wills  of  the  respective  county")  is  omitted  in 
the  case  of  guardians ;  and  second.  That  addi- 
tional powers,  not  embraced  in  the  ist  and  2d 
sections,  are  conferred  by  the  8th  section,  the 
language  of  which  is  general:  ^^ All cases^^  in 
which  executors,  administrators  (without  the  re- 
strictive words),  guardians,  or  trustees  may  be 
**  tn  any  way  accountable"  for  real  or  personal 
estate  of  a  decedent. 

Nothing  could  be  more  general  than  the  lan- 
guage thus  used.  And,  as  said  in  Mussleman's 
Appeal  (15  Smith,  485),  the  effect  of  this  Act 
was  to  greatly  extend  the  jurisdiction  and  powers 
of  the  Court.  How  far  what  is  said  in  Moth- 
land  V,  Wireman  (supra)  with  regard  to  the 
want  of  power  of  the  Orphans*  Court  to  compel 
an  account  by  an  administrator  of  assets  col- 
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lected  in  another  State  (the  case  having  been 
decided  in  1831)  is  affected  by  it,  need  not  now 
be  considered ;  but  certainly  since  this  Act,  in 
the  case  put  by  Chancellor  Walworth  in  Mc- 
Namara  v.  Dwyer  (supra),  of  a  guardian  abscond- 
ing from  another  State  with  the  estate  of  his 
ward,  our  jurisdiction  would  be  quite  as  exten- 
sive as  that  of  the  New  York  Court  of  Chancery. 
The  letter  of  the  Act  is  clear.  What  is  there  in 
its  spirit  to  restrain  it?  The  question  is  as  to 
the  liability  of  the  guardian,  and  is  aside  from 
his  powers. 

We  think,  however,  that  the  petition  should 
set  forth  what  was  stated  as  a  fact  at  the  argu- 
ment, the  admission  of  the  will  to  probate  in 
this  county.  (Armstrong  v,  Lear,  12  Wheaton, 
169.)  This  having  been  done,  we  will  order  the 
respondents  to  file  their  account. 

Opinion  by  Penrose,  J. 

Dissenting  opinion  by  Hanna,  P.  J. 

As  the  guardians  derived  their  authority  under 
a  last  will  and  testament  which  was  admitted  to 
probate  at  the  domicil  of  testator,  the  State 
of  California,  I  am  of  the  opinion  that  we  have 
no  jurisdiction  to  compel  an  account  to  be  filed 
by  them  with  the  register  of  this  county.  It 
seems  to  me  that  this  clearly  appears  from  the 
doctrine  as  laid  down  in  Mothland  v.  Wireman 
(3  Penrose  &  Watts,  185);  Freeman's  Appeal 
(68  Penna.  State  Reports,  151);  Parker's  Es- 
tate (7  Philada.  Rep.  514,  Id.  8  Phila.  217); 
Hopkin's  Estate  (11  Ibid.  45).  Such  jurisdic- 
diction  was  attempted  to  be  conferred  by  the 
Act  of  June  10,  1871  (Purdon,  1105,  pi.  15); 
but  the  Act  was  declared  to  be  unconstitutional 
by  Allison,  P.  J.,  in  Parker's  Estate  {supra), 
and  subsequently  repealed  by  the  Act  of  Febru- 
ary 5,  1873  (Purdon,  1812,  pi.  i). 

Should  it  appear,  however,  that  the  will  has 
been  admitted  to  probate  here,  and  letters  testa- 
mentary issued,  in  pursuance  of  the  Act  of  March 
15,  1832  (Purd.  405,  pi.  7),  then  the  executors 
could  not  only  qua  executors,  but  as  testamen- 
tary guardians,  be  cited  to  file  an  account.  But 
otherwise  they  are  amenable  only  to  the  proper 
tribunal  at  the  domicil  of  testator. 


May  19, 1881. 
Benjamin  Mayer's  Estate. 
Testamentary  and  foreign  guardian—Jurisdiction 
of  Orphans'  Court — Allowance  for  support  of 


minor. 


Sur  petition  and  answer. 

This  petition  v/as  presented  for  an  order  to 


pay  a  monthly  allowance  for  the  support  of  a 
minor,  whose  father  was  domiciled  in  California, 
and  where  his  will  was  admitted  to  probate.  • 
The  respondents  objected  to  this  order  and  set 
up  in  their  answer  that  this  Court  has  no  juris- 
diction, but  that  the  application  should  be  made 
in  California,  where  the  settlement  of  the  estate 
of  the  minor's  father  was  made. 

Mayer  Sulzberger,  for  the  petition. 

R,  F,  White  and  D,  M.  Fox,  for  the  respon- 
dents. 

June  4,  1 88 1.  The  Court.  For  reasons 
which  are  more  fully  set  forth  in  the  opinion  this 
day  filed  in  the  matter  of  the  petition  of  Aaron 
Mayer,  we  think  we  have  jurisdiction  in  this  case. 
When  the  will,  which  appointed  the  respondents 
guardians,  was  proved  in  Philadelphia  by  the  ad- 
mission to  probate  of  the  exemplification  from 
California,  they,  being  residents  of,  and  domi- 
ciled in  this  State,  became  fully  clothed  with 
authority  to  act  as  guardians  here ;  and  when, 
upon  the  settlement  of  the  executor's  account, 
the  Court  in  California  awarded  the  minor's  share 
of  the  estate  to  his  said  guardians,  knowing,  as 
the  will  indicated,  that  it  was  to  be  brought  to 
Philadelphia  for  the  purposes  of  the  trust,  that 
Court  renounced  its  jurisdiction,  and  the  respond- 
ents became  accountable  here,  just  as  guardians 
in  California  would  become  accountable  there 
for  moneys  paid  to  them  by  a  guardian  or  execu- 
tor here,  under  the  provisions  of  the  Act  of  April 
21,  1856  (Purdon,  page  412,  §§  37>  3^)- 

The  allegations  of  fraud  and  mismanagement 
contained  in  the  petition  are  denied  by  the  answer, 
which,  in  the  shape  in  which  the  matter  came 
before  us,  must  be  accepted  as  conclusive. 

No  reason  is  shown,  however,  why  the  allow- 
ance asked  for  should  not  be  granted.  It  is  not 
alleged  that  the  petitioner,  who  is  nearly  of  age, 
did  not  have  the  consent  of  I^s>  mother,  who  i^ 
one  of  the  guardians  of  bispetsen^  ivfaenbesD 
turned  to  this  country  from  Germkriy  ;  and  as  it 
is  necessary  that  he  should  have  the  means  of 
support,  and  the  amount  asked  for  is  not  an  un- 
reasonable one,  we  will,  upon  the  amendment  of 
the  petition  by  setting  forth  the  admission  of  the 
will  to  probate  in  this  county,  make  an  order 
for  the  payment  of  the  allowance. 

Opinion  by  Penrose,  J. 

Hanna,  P.  J.,  dissents. 
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Jan.  »8i.  188. 


April  I,  1881. 


Appeal  of  the  Phillip'sburg  Savings  Bank. 

Mortgages — Unrecorded  mortgage — Notice  of-^ 
When  insufficient  to  affect  the  lien  of  a  subse- 
quent recorded  mortgage — Burden  of  proof — 
Actual  and  constructive  notice — Agency —  When 
not  established. 

In  order  to  avoid  a  defence  of  usury  to  a  mortgage  which 
was  to  be  given  to  a  bank  as  security  for  a  loan  made  by 
it,  the  mortgage  was  executed  to  an  employ^  of  the  bank 
as  mortgagee  and  by  him  assigned  to  the  bank  as  a  pur- 
chaser, no  consideration  passing  either  to  or  from  the  em- 
ploys : 

Heldy  that  the  employ^  was  not  thereby  constituted  an 
agent  of  the  bank  so  as  to  affect  it  with  any  knowledge  that 
he  mi^ht  acquire  during  the  transaction  of  a  prior  unre- 
corded mortgage. 

To  affect  a  mortgagee  with  notice  of  a  prior  unrecorded 
mortgage,  such  notice,  if  express,  must  be  directly  com- 
municated in  some  form,  or  by  some  person  having  an  in- 
terest in  the  property,  to  the  mortgagee,  or  his  agent,  who 
acquires  the  knowledge  in  the  course  of  the  transaction ; 
if  implied,  the  circumstances  must  be  of  such  a  character 
that  a  failure  to  make  inquiry  would  be  gross  and  culpable 
negligence  on  the  part  of  the  mortgagee. 

The  burden  of  proof  rests  with  the  holder  of  the  unre- 
corded mortgage  to  prove  notice. 

The  evidence  here  was  not  sufficient  to  establish  such 
notice  as  would  bring  the  case  within  the  above  principle. 

Appeal  of  the  ITiillipsburg  Savings  Bank  from 
a  decree  of  the  Coniraon  Pleas  of  Lehigh  County, 
sustaining  the  exceptions  to  the  report  of  a  com- 
missioner appointed  to  distribute  the  proceeds  of 
a  sheriffs  sale  of  real  estate  under  a  levari  facias 
issued  on  a  judgment  obtained  on  a  mortgage  ex- 
ecuted by  the  American  Slate  Company  to  Alex- 
ander Wilson. 

The  following  facts  appeared  from  the  report 
of  the  commissioner  (A.  B.  Longaker,  Esq.)  : 
On  July  12,  1873,  the  American  Slate  Company, 
a  corporation  duly  incorporated  under  the  laws 
of  this  State,  and  owner  of  a  tract  of  land  and 
slate  quarries  in  Lehigh  County,  executed  and 
delivered  to  Alexander  Wilson  a  mortgage  of 
said  real  estate  for  I6500.  This  mortgage  was 
not  recorded  until  October  27,  1873,  by  reason 
of  an  agreement  made  by  Wilson  with  one  Shoe- 
maker, the  treasurer  of  the  company  and  its 


agent  for  negotiating  the  mortgage,  who  repre- 
sented to  Wilson  that  the  company  were  at  that 
time  endeavoring  to  obtain  a  large  loan,  out  of 
the  proceeds  of  which  his  mortgage  would  be 
paid  off.  On  August  20,  1873,  the  company 
succeeded  in  obtaining  from  the  Phillipsburg 
Savings  Bank  a  loan  of  ^40,000,  and  on  the  same 
day  it  executed  a  mortgage  for  a  like  amount  to 
one  Jacob  Kemmerer,  an  employ^  of  the  bank. 
This  mortgage  Kemmerer  immediately  assigned 
to  the  bank,  and  it  was,  together  with  the  as- 
signment, recorded  the  same  day.  The  circum- 
stances attending  this  transaction  were  as  follows : 
The  bank,  by  resolution  of  its  board  of  directors, 
agreed  to  m^e  the  loan  above  mentioned,  but 
as  nine  per  cent,  interest  was  to  be  paid,  was 
desirous  of  avoiding  the  defence  of  usury.  A 
committee  of  the  board,  of  which  one  John 
Shouse  was  a  member,  was,  therefore,  appointed 
to  consult  with  counsel  as  to  the  best  mode  of 
taking  the  mortgage,  and  it  was  finally  agreed 
that  it  should  be  executed  by  the  Slate  Company 
to  Jacob  Kemmerer  and  by  him  assigned  to  the 
bank.  Shoemaker,  the  treasurer  of  the  com- 
pany, requested  Kemmerer  to  go  to  Allentown 
and  obtain  the  usual  certificates  of  search  from 
the  Prothonotary  and  Recorder  of  Deeds,  and 
he  having  done  so  brought  them  to  Shoemaker, 
who  then  remarked  to  him,  **That  Alexander 
Wilson  had  not  put  his  mortgage  on  record.*' 
Later  on  Shouse  requested  Kemmerer  to  get  him 
a  certificate  from  the  Orphans'  Court,  in  order 
that  he  might  ascertain  the  position  of  a  dower 
charge  disclosed  by  the  recording  search.  This 
was  done.  Kemmerer  testified  as  follows  as  to 
his  giving  this  certificate  to  Shouse :  **  I  brought 
that  paper  to  him.  It  was  a  certificate  from  the 
Orphans'  Court.  That  was  the  only  time  I  had  a 
conversation  with  Shouse.  He  spoke  of  parties 
having  claims  against  the  American  Slate  Com- 
pany. He  mentioned  Alexander  Wilson.. 
Whether  he  said  that  Alexander  Wilson  had  a 
lien  which  he  might  put  upon  record  I  do  not 
know,  but  he  did  say  he  hadn't  entered  up  his 
claim."  On  cross  examination  he  testified,  *'  I 
can't  remember  the  exact  words  John  Shouse 
used  that  day.  I  could  not  give  the  exact  lan- 
guage. There  was  nothing  said  about  Mr.  Wilson's 
claim  except  as  to  his  not  entering  it  iip,  or 
something  of  that  kind.  I  think  at  the  same  con- 
versation he  asked  me  whether  Mr.  Wilson  had 
entered  up  his  claim.  I  do  not  rei»ember  the 
language  he  used  about  the  claim.  I  am  positive 
he  used  the  expression  *  entered  up  his  claim,' 
or  words  to  that  effect.  I  do  not  recollect  that 
he  asked  me  whether  Mr.  WilsoB  had  brought 
suit  or  got  judgment  on  his  clainst  I  do  not  sup- 
pose that  he  asked  me  whether  any  one  else  had 
entered  up  their  claim.  Oh,  yes,,  he  mentioned 
Nightingale  as.  halving  aclaiwi,.  but  he  didn't  say 
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anything  about  his  having  entered  it  up.  He 
didn't  mention  any  one  else  as  having  claim, 
that  1  remember." 

It  was  also  in  evidence  that  no  mention  of  the 
existence  of  the  Wilson  mortgage  was  ever  made 
to  the  committee  or  to  the  board.  The  certifi- 
cates of  search  showed  two  judgments  against  the 
company,  which  being  satisfied,  the  mortgage 
was  duly  executed  and  the  money  paid  as  above 
set  forth.  Wilson  then  made  a  demand  on  the 
Slate  Company  for  the  amount  of  his  mortgage, 
but  by  evasive  answers  was  put  off  from  time  to 
time,  until  finally  he  put  his  mortgage  on  record 
and  issued  execution  under  which  the  fund  in 
controversy  arises.  Wilson  claimed  the  proceeds 
on  the  ground  that  although  the  record  of  his 
mortgage  was  later  than  that  of  the  bank's,  yet 
from  the  fact  of  Kemmerer,  an  etnploy^,  and  aJso 
Shouse,  a  director,  having  knowledge  of  the 
claim  of  Wilson,  the  bank  was  affected  with 
notice  of  his  mortgage,  and  consequently  its 
mortgage  was  deferred.  The  commissioner, 
however,  was  of  opinion  that  there  was  no  suf- 
ficient evidence  to  bring  the  existence  of  Wilson's 
mortgage  to  the  knowledge  of  the  bank  or  of  its 
officers,  and  so  reported,  awarding  the  fund  to 
the  bank  and  charging  the  costs  of  the  proceed- 
ings upon  the  fund. 

Exceptions  were  filed  by  Wilson  to  this  finding 
and  award  of  the  commissioner,  and  also  by  the 
bank  to  the  charging  the  costs  upon  the  fund, 
and  not  upon  Wilson.  The  Court  (Albright, 
P.  J.)  sustained  the  exceptions  filed  by  Wilson, 
and  entered  a  decree  awarding  the  fund  to  him, 
but  dismissed  the  exception  of  the  bank.  The 
bank  thereupon  took  this  appeal,  assigning 
for  error  the  action  of  the  Court  as  above  set 
forth. 

IV,  S.  Kirkpatrick  and  Edward  Harvey^  for 
appellant. 

The  bank  had  no  notice  or  knowledge  either 
actual  or  constructive  of  the  existence  of  Wilson's 
mortgage;  this  is  found  as  a  fact  by  the  commis- 
sioner, and  his  findings  as  to  questions  of  fact 
are  sustained  by  the  Court  below  who,  however, 
have  drawn  a  different  conclusion  from  them. 

The  findings  of  a  commissioner  as  to  matters 
of  fact  must  stand  unless  they  are  clearly  against 
the  weight  of  the  evidence  or  such  as  would  justify 
the  granting  of  a  new  trial. 

Hottenstein's  Appeal,  2  Gr.  301. 

Spering's  Appeal,  21  Sm.  25. 
'    There  has  been  no  such  actual  notice  to  the 
bank  as  can  possibly  affect  it.     This  notice  must 
be  brought  home  directly  to  the  party  or  his 
agent. 

Jnques  v.  Weeks,  7  Watts,  270. 

Scott  V,  Gallagher,  14  S.  &  R.  333. 

Boggs  V.  Varner,  6  W.  &  S.  469. 

Bank  v.  Whitehead,  10  Watts,  397. 

^nkrv.  Norton,  f  Hill,  572. 


To  be  affected  with  notice  it  must  come  from 
a  party  in  interest,  and  not  by  means  of  vague 
rumors  or  reports  of  strangers. 

Rogers  v.  Hoskins,  15  Georgia,  166. 

Church  v.  Guernsey,  3  Wr.  85. 

Dougherty  v,  Darrach,  30  Harris,  399. 

Ripple  V.  Ripple,  I  Rawle,  390. 

Wilson  V,  McCullough,  1 1  Harris,  440. 

Kerns  v,  Swope,  2  W.  75. 
These  principles  apply  equally  to  constructive 
notice  which  must  come  from  some  authentic 
source,  which  to  disregard  would  be  an  act  of 
gross  and  culpable  negligence.  There  is  no  evi- 
dence here  of  such  notice  to  the  principal. 

Maul  V,  Rider,  9  Sm.  172. 

Le  Neve  v.  Le  Neve,  Smith's  L.  C.  in  £q  ,  Vol  II., 
Pt.  I.  109. 

Woodworth  ».  Paige,  5  Ohio,  N.  a  75. 

Ware  v.  Lord  Egmont,  4  DeG.,  Mac  &  G.  46a 

Peebles  v,  Reading,  8  S.  &  R.  496. 

Jones  V.  Smith  I  Hare,  55. 
Kemmerer  was  in  no  sense  the  agent  of  the 
bank  in  this  transaction,  he  was  merely  a  go-be- 
tween. This  is  found,  as  a  fact,  by  both  the 
Court  and  the  commissioner,  and  is  fully  estab- 
lished by  the  evidence.  Nor  is  the  evidence  of 
the  knowledge  of  Shouse,  considering  him  as  the 
agent  of  the  bank,  of  such  a  character  as  to  affect 
the  bank.  This  knowledge  of  the  agent  must  be 
acquired  in  the  course  of  the  transaction  in  which 
he  is  immediately  employed. 

Hood  V.  Fahenstock,  8  Watts,  489. 

Bracken  v.  Miller,  4  W.  &  S.  ill. 

Smith's  Appeal,  1 1  Wr.  128. 

Houseman  %\  Girard  Mutual  Ass'n,  31  Sm.  262. 
Edward  J,  Fox  and   W,  E.  Doster,  for  the 
appellee. 

An  unrecorded  mortgage  is  good  against  a  sub- 
sequent mortgage  with  notice  of  the  unrecorded 
mortgage.     This  is  settled. 

Stroud  V.  Lockart,  4  Dal.  144. 

Mellon's  Appeal,  8  Cas.  129. 

Nice's  Appeal,  4  Sm.  201.  * 

M'Laughlin  v.  Ihmsen,  4  N.  364. 
Shouse 's  expression  that  "  Wilson  had  not  en- 
tered up  his  claim,"  showed  that  he  had  a  know- 
ledge of  a  claim  of  Wilson's,  which  was  sufficient 
to  put  him  on  inquiry.  His  failing  to  do  this 
was  gross  negligence  on  his  part,  and  being  the 
agent  and  a  director  of  the  bank,  the  latter  must 
suffer  for  his  neglect.  Whatever  is  sufficient  to 
put  a  party  on  inquiry  amounts  to  notice,  and 
will  bind  a  party  who  neglects  to  inquire. 

Taques  v.  Weeks,  7  Watts,  261. 

Lodge  V,  Simonton,  2  P.  &  W.  439. 

Epley  V.  Witherow,  7  Watts,  163. 

MuUiken  v,  Graham,  22  Sm.  490. 

Parke  v.  Neeley,  9  N.  59. 
Where  or  how  Shouse  derived  his  knowledge 
is  not  important. 

Trefts  V,  King,  6  H.  1 59. 

Philips  V,  Bank,  Ibid.  404. 

Butcher  z/.  Yocum,  1 1  Sm.  170. 

Biddle  v.  Moore,  3  Barr,  161. 
Of  Kemmerer's  knowledge  of  the  existence  of 
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the  mortgage  there  is  no  doubt.  The  Court  and 
commissioner,  however,  say  that  he  was  not  the 
agent  of  the  bank.  The  evidence  shows  that  he 
was  selected  by  the  bank  to  take  the  mortgage 
for  the  bank  who  made  the  loan  and  to  assign  it 
10  the  bank.  This  is  sufficient  to  make  him  the 
agent  of  the  bank,  who  are  thereby  affected  with 
notice. 

Winton  v.  Little,  9  Weekly  Notes,  37. 

Story's  Eq.  Vol.  I.  \  408. 

Boavier  L.  D. ,  99. 

Parsons  on  Contracts,  Vol.  I.,  Chap.  3t  2  I* 

Bispham's  Eq.,  \  269. 

Sergeant  v,  Ingersoll,  7  Barr,  345. 

Astor  V,  Wells,  4  Wheaton,  466. 

Murphy  V.  Nathans,  10  Wr.  514. 

May  2,  1880.  The  Court.  Both  parties  to 
this  contention  are  mortgage  creditors  of  the 
American  Slate  Company,  whose  real  estate, 
covered  by  their  mortgages,  was  sold  by  the 
sheriff,  and  the  proceeds  brought  into  court  for 
distribution.  All  the  liens  on  the  property  were 
discharged  by  the  sale,  and  the  creditors  were 
turned  over  to  the  proceeds.  After  appropri- 
ating part  of  the  fund  to  costs  and  a  prior  in- 
cumbrance, the  residue  1 7396. 26,  was  claimed 
by  each  of  the  mortgagees.  The  auditor  awarded 
it  to  the  appellant,  but  the  Court  drew  a  different 
conclusion  from  the  facts  and  decreed  it  to  the 
appellee.  The  single  question  presented  for  our 
consideration  is,  which  of  the  two  creditors  has 
the  prior  lien  on  the  fund  ?  Appellant's  mort- 
gage, though  given  after,  was  recorded  about 
three  months  before  that  of  the  appellee,  and 
is  therefore  entitled,  prima  facie  ^  to  the  fund  in 
question.  Thus,  the  bank,  as  owner  of  the 
first  recorded  security,  occupies,  under  the  pro- 
visions of  our  Recording  Act,  an  important  van- 
tage ground  from  which  it  cannot  be  dislodged 
without  clear  and  satisfactory  proof  of  notice, 
express  or  implied,  of  Mr.  Wilson's  prior  mort- 
gage. Express  or  direct  notice  of  the  prior  in- 
cumbrance is  a  distinct  and  positive  knowledge 
of  its  existence,  acquired  by  the  subsequent  in- 
cumbrancer or  his  agent,  not  on  some  former 
occasion,  or  through  the  medium  of  vague  re- 
ports, emanating  from  persons  not  interested  in 
the  property,  but  obtained  in  the  course  of  the 
transaction  in  which  the  security  is  taken,  from 
persons  whose  situation  and  interests  are  calcu- 
lated to  inspire  confidence  in  their  statements. 
Implied,  or,  as  is  sometimes  called,  constructive 
notice,  is  nothing  more  than  evidence  of  actual 
notice,  when  the  presumption  thereof  is  satis- 
factorily warranted  by  the  facts,  or  made  neces- 
sary by  considerations  of  public  policy.  Thus 
a  person  has  constructive  notice  of  the  contents 
of  any  instrument  under  which  he  claims  or  to 
which  he  is  referred  by  such  instrument.  He  is 
likewise  visited  with  constructive  notice  of  the 


actual  interest  of  any  tenant  in  possession  with 
whom  he  deals,  and  also  of  previously  registered 
transfers  and  liens.  To  render  either  kind  of 
notice  effective  for  the  purpose  of  postponing  a 
prior  to  a  subsequent  recorded  mortgage,  the 
proof  should  be  not  only  clear  and  satisfactory, 
but  it  should  be  brought  home  to  the  party  to  be 
affected  or  to  his  agent,  before  the  transaction 
in  which  he  is  interested  is  completed.  Every- 
thing done  after  such  notice  is  considered  as 
done  mala  fidcy  and  so  far  from  availing  to  pro- 
tect the  second  mortgagee,  will  have  the  effect  of 
postponing  his  security  to  that  of  the  unrecorded 
mortgage. 

A  mortgagee  is  practically  a  purchaser  within 
the  general  scope  and  design  of  the  Recording 
Act,  as  well  as  the  Statute  of  Frauds,  and  the  car- 
dinal principles  of  law,  as  to  the  effect  of  notice 
or  want  of  notice  to  either  are  the  same.  Im- 
plied or  constructive  notice  which  arises  from 
legal  inference  drawn  from  facts  and  circum- 
stances, is  only  effectual  to  charge  a  purchaser 
or  mbrtgagee  when  the  circumstances  are  of  such 
a  character  that  a  failure  to  obtain  the  knowl- 
edge would  be  gross  and  culpable  negligence. 
When  it  is  sought  to  affect  him  with  express 
notice,  it  must  be  shown  that  actual  information 
was  directly  communicated  in  some  form,  or  by 
some  person  having  an  interest  in  the  property. 
"  Notice  from  an  unauthorized  party,  or  from 
one  having  no  interest,  is  mere  rumor."  (Chur- 
cher  V,  Guernsey,  3  Wright,  84).  The  vague 
reports  of  strangers,  or  information  given  by 
disinterested  persons,  respecting  a  defect  in  title 
to  land,  will  not  have  the  effect  of  notice  to  a 
purchaser.  (Kerns  v,  Swope,  2  Watts  75  ;  Rip- 
ple V,  Ripple,  I  Rawle,  386;  Boggsz^.  Vamer, 
6  W.  &  S.  469 ;  Jacques  v.  Weeks,  7  Watts, 
261;  Maule  V,  Rider,  9  P.  F.  Smith,  167.) 
The  same  principles  apply  to  mortgagees. 

Keeping  in  view  the  general  principles  above 
stated,  and  also  the  fact  that  the  burden  of  prov- 
ing notice  to  the  bank  of  Mr.  Wilson's  unre- 
corded mortgage,  is  on  him,  let  us  briefly  in- 
quire whether  there  was  sufficient  evidence  of 
either  actual  or  constructive  notice  to  the  bank 
to  justify  the  postponement  of  its  mortgage  to 
that  of  the  appellee. 

In  the  first  place,  it  is  contended  that  inas- 
much as  Mr.  Kemmerer,  the  bank's  assignor, 
knew  of  Wilson's  mortgage,  the  bank  was  there- 
by affected  with  notice,  and,  furthermore,  that 
Kemmerer  was  in  fact  the  agent  of  the  bank  in 
negotiating  the  loan,  and  thus  his  knowledge 
was  notice  to  the  bank. 

It  cannot  be  doubted  that  Kemmerer  was  fully 
advised  of  the  existence  of  the  Wilson  mortgage, 
but  the  mere  fact  that  the  subsequent  mortgage 
was  made  to  him,  and  by  him  assigned  to  ihe 
bank,  is  insufficient  to  affect  the  latter  with  no- 
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tice  of  the  secret  equity  of  Mr.  Wilson,  who 
was  not  a  party  to  the  second  mortgage  or  to 
the  assignment  thereof.    In  such  case,  the  as- 
signee of  a  mortgage  is  not  affected  by  the 
knowledge  of  the  assignor.     The  equity  of  the 
third  party  arises  collaterally,  and'  nothing  short 
of  actual  or  constructive  notice  will  affect  the 
bona  fide  assignee.    (Mott  v.  Clark,  9  Barr,  399 ; 
McMasters  v.  Wilhelm,  4  Norris,  218  ;  Davis  v, 
Barr,  9  S.  &  R.   137).     Was  Kemmerer  the 
agent  of  the  bank  in  negotiating  the  loan  ?    The 
auditor  and  Court  both  held  that  he  was  not, 
and  we  think  the  evidence  fully  justifies  their 
conclusion.     There  is  nothing  to  show  that  he 
was  ever  selected  to  represent  the. bank  in  the 
transaction.     His  own  testimony  proves  that  he 
was  a  merely  nominal  mortgagee  or  "go-be- 
tween** for  the  purpose  of  avoiding  a  defence  of 
usury.    The  bank  refused  to  accept  a  mortgage 
directly  from  the  company,  and  suggested  that 
the  security  be  made  to  a  third  party,  by  whom 
it  could  be  assigned,  and  thus  give  the  transac- 
tion the  appearance  of  a  purchase  by  the  bank. 
It  is  very  clear  that  Kemmerer  was  not  clothed 
with  any  such  agency  for  the  bank  in  negotiating 
the  loan,  as  would  affect  it  with  his  knowledge 
of  the  previous   incumbrance.      He  was    not 
charged  with  the  duty  of  making  inquiry  as  to 
the  character  of  the  security,  the  condition  of 
the  title,  or  the  incumbrances  on  the  same,  and 
in  no  proper  sense  can  he  be  regarded  as  the 
agent  of  the  bank.     Other  parties  were  specially 
deputed  to  represent  the  bank  in  arranging  the 
terms  of  the  loan  and  passing  upon  the  suffici- 
ency of  the  security.     It  is  contended  that  in 
the  course  of  that  business,  Mr.  Shouse,  one  of 
the  committee,  acquired  such  information  as 
made  it  his  duty  to  inquire  and  ascertain  the 
facts  in  regard  to  appellee's  claim.   The  only  wit- 
ness who  testified  on  that  subject  says,  **  Later  in 
the  week  John  Shouse  wanted  to  know  whether 
I  could  not  get  a  paper  from  the  Orphans*  Court. 
I  brought  the  paper  to  him.     It  was  a  certificate 
from  the  Orphans*  Court.    He  mentioned  Alex- 
ander Wilson.    Whether  he  said  that  Wilson  had 
a  lien  he  might  put  upon  the  record,  I  do  not 
know,  but  he  did  say  he  hadn't  entered  up  his 
claim.**    On  cross-examination  he  says,  **I  can*t 
remember  the  exact  words  John  Shouse  used  that 
day.   I  could  not  give  the, exact  language.   There 
was  nothing  said  about  Mr.  Wilson's  claim  except 
as  to  his  not  entering  it  up,  or  something  of  that 
kind.   I  think,  at  the  same  conversation,  he  asked 
me  whether  Mr.  Wilson  had  entered  up  his  claim. 
I  do  not  remember  the  language  he  used  about 
the  claim.     I  am  positive  he  used  the  expression 
'  entered  up  his  claim'  or  words  to  that  effect. 
I  do  not  recollect  that  he  asked  me  whether  Mr. 
Wilson  had  brought  suit  or  got  judgment  on  his 
claim.    I  do  not  suppose  that  he  asked    me 


whether  any  one  else  had  entered  up  their  claim. 
Oh,  yes,  he  mentioned  Nightingale  as  having  a 
claim,  but  he  didn't  say  anything  about  his 
having  entered  it  up.  He  didn't  mention  any 
one  else  as  having  a  claim  that  I  remember." 

The  testimony  above  quoted  is  substantially 
all  the  evidence  there  is  as  to  Shouse's  knowl- 
edge of  a  claim  held  by  Mr.  Wilson.  There 
was  nothing  to  show  from  whom  he  obtained  the 
information  or  when  it  was  received,  whether 
before  or  while  negotiations  for  the  loan  were 
pending.  The  character  of  the  testimony  is 
rather  vague  and  unsatisfactory.  The  language 
said  to  have  been  used  by  Mr.  Shouse  does  not 
import  knowledge  of  anything  more  definite 
than  that  Mr.  Wilson  had  some  kind  of  claim 
that  might  be  entered  up,  but  what  it  was, 
whether  a  judgment  note  or  some  other  form  of 
security,  is  at  best  open  to  conjecture.  He  may 
have  thought  it  was  a  judgment  note.  Indeea, 
his  language  is  more  consistent  with  that  suppo- 
sition than  that  he  meant  a  mortgage.  It  is  not 
pretended  that  any  party  in  interest  ever  in- 
formed Shouse  that  Wilson  held  a  mortgage  or 
claim  that  was  capable  of  being  entered  up. 

Viewing  the  testimony  in  its  most  favorable 
light,  it  is  wholly  insufficient  to  prove  that  the 
bank,  or  any  of  its  officers  or  agents,  had  notice 
of  the  Wilson  mortgage,  or  that  such  facts  came 
to  their  knowledge  during  the  pendency  of  the 
negotiation,  as  made  it  their  duty  to  inquire. 
For  these  and  other  reasons  more  fully  stated  by 
the  learned  auditor,  we  think  he  was  right  in  his 
conclusion,  that  the  bank  was  unaffected  by 
knowledge  or  notice  of  the  prior  unrecorded 
mortgage,  and  is  therefore  entitled  to  the  fund 
in  dispute. 

Aside  from  the  claim  of  the  appellee,  the  ap- 
pointment of  an  auditor  to  distribute  the  fund 
appears  to  have  been  necessary,  and,  under  the 
circumstances,  we  are  not  satisfied  that  there  was 
any  error  in  charging  the  costs  upon  the  fund. 

It  is  adjudged  and  decreed  that  so  much  of  the 
decree  of  the  Court  of  Common  Pleas  as  directs 
the  payment  of  the  balance  of  {7396.26  to 
Alexander  Wilson,  the  appellee,  be  reversed  and 
set  aside,  and  it  is  now  decreed,  that  the  said 
sum  be  paid  to  the  Phillipsburg  Savings  Bank, 
appellant,  and  in  all  other  respects  the  said  de- 
cree is  hereby  affirmed.  The  costs  of  this  appeal 
to  be  paid  by  the  appellee. 

Opinion  by  Sterrett,  J. 
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Jan.  '80,  321.    .  April  I,  1881. 

Pennsylvania  Globe  Gaslight  Co.  v.  City 
of  Scranton. 

Municipal  legislation — Act  of  May  23^  1874^  sees. 
4  and  2^ —  Cities  of  the  third  class^— Mayors  of 
—  Veto  power —  When  inoperative. 

The  Act  of  May  23, 1874  (P.  L.  246),  sec.  29,  provides, 
inter  alia,  that  whenever  Mayors  of  cities  of  the  third  class 
shall  fail  to  return  an  ordinance  to  Councils  within  fifteen 
days  after  they  have  received  it,  the  same  shall  become 
effective ;  it  also  gives  to  the  Mayors  power  to  call  special 
meetings  of  Councils  whenever  they  may  deein  it  necessary. 
An  ordinance  was  passed  by  the  Councils  of  the  city  of 
Scranton  (a  city  of  the  third  class),  authorizing  the  Presi- 
dent of  the  select  branch  to  enter  into  a  contract  for  the 
purpose  of  lighting  the  city,  which  was  sent  to  the  Mayor 
and  returned  by  him  to  the  next  stated  meeting  of  Coun- 
cils after  he  had  received  it,  more  than  fifteen  days  having 
elapsed.  Councils  deeming  that  the  ordinance  became 
effective  by  operation  of  law  took  no  further  action,  and 
the  president  made  the  contract.  In  a  suit  brought  upon 
the  contract : 

^///(reversing  the  judgment  of  the  Court  below),  that 
a  return  to  the  next  meeting  day  was  not  a  sufficient  com* 
pliance  with  the  terms  of  the  Act  of  Assembly  of  May  23, 
1874  (P.  L.  246),  section  29,  and  that  more  than  fifteen 
days  having  elapsed  without  the  ordinance  being  returned 
to  Councils  it  became  effective,  and  the  contract  entered 
into  under  it  was  a  valid  one. 

Held,  further y  that  the  fourth  section  of  the  said  Act 
applies  only  to  cities  of  the  first  and  second  classes. 

Whether  it  was  competent  for  a  member  of  the  Common 
Council,  who  was  a  citizen  and  taxpayer,  to  take  an  ap- 
peal from  an  award  of  arbitrators  in  the  said  suit,  Coun- 
cils having  instructed  the  City  Solicitor  not  to  appeal,  not 
decided. 

Error  to  the  Common  Pleas  of  Lackawanna 
County. 

Assumpsit,  by  the  Pennsylvania  Globe  Gas- 
light Company,  assignee  of  the  Maloney  Manu- 
fiwrturing  and  Gaslight  Company,  against  the  city 
of  Scranton  for  light  furnished  said  city.  The 
case  was  originally  heard  before  arbitrators,  who 
awarded  the  plaintiff  the  full  amount  of  its  claim, 
fix)m  which  award  one  C.  J.  Johnson,  a  member 
of  the  Common  Council  of  the  city  of  Scranton, 
took  an  appeal.  Plaintiff  obtained  a  rule  to  show 
cause  why  the  appeal  should  not  be  stricken  off 
the  record,  which  rule  the  Court  (Handley,  P. 
J.)  discharged,  on  the  ground  that  Johnson,  being 
a  citizen  and  a  taxpayer,  had  a  perfect  right  to 
appeal.  From  the  depositions  taken  under  this 
rule  it  appeared  that  the  City  Councils  had  in- 
structed the  City  Solicitor  not  to  take  an 
appeal. 

The  following  facts  appeared  from  a  statement 
agreed  upon  by  counsel  as  a  case  stated  for  the 
opinion  of  the  Court  in  the  nature  of  a  special 
verdict : — 

By  Act  of  Assembly  of  May  23,  1874,  clause. 
29  (P.  L.  240),  the  Councils  of  the  city  of 


Scranton  were  authorized  to  enact  ordinances, 
to  enter  into 'contracts  for  lighting  the  city,  pur- 
suant to  which  an  ordinance  authorizing  the 
President  of  Select  Council  to  enter  into  such  a 
contract  was  introduced  into  Councils,  and  passed 
by  them  in  the  following  manner,  as  appears 
from  the  certificate  of  the  clerk : — 

I  do  hereby  certify  that  the  bill  entitled  "An  Ordinance 
to  supply  portions  of  the  city  of  Scranton  with  Gaslights, 
No.  Id,  file  of  Common  Council,"  was  passed  by  the  Com- 
mon Council,  Nov.  17,  1877,  presented  to  the  Mayor  for 
approval  the  20th  day  of  Nov.  1877,  returned,  vetoed  with 
objections,  to  the  President  of  the  Common  Council,  Dec. 
4,  1877,  ^"<^  "ow  Dec.  8,  1877,  read  before  the  Common 
Council,  being  more'than  than  fifteen  days  after  presented 
to  the  Mayor  ;''^  no  further  action  taken. 

(Signed)  P.  W.  Stokks, 

Clerk  Common  Coundl, 

There  was  no  meeting  of  Common  Council 
upon  Dec.  4,  1877,  Dec.  8  being  the  first  stated 
meeting  after  the  return  of  the  ordinance  by  the 
Mayor.  By  virtue  of  the  authority  given  him  by 
the  ordinance,  Joseph  P.  Phillips,  President  of 
the  Select  Council,  entered  into  a  contract  with 
the  Maloney  Gaslight  Company  to  furnish  gas  to 
the  city,  which  contract  was  duly  performed  on 
the  part  of  the  company's  assignees.  The  city  of 
Scranton  is  a  city  of  the  third  class,  and  has  ac- 
cepted the  provisions  of  the  Act  of  May  23, 
1874,  and  its  supplements. 

If  the  Court  were  of  opinion  that  the  plaintiff 
was  entitled  to  recover  in  this  case  upon  the  facts 
here  stated,  then  judgment  to  be  entered  for  the 
plaintiff  in  the  sum  of  six  thousand,  one  hundred 
and  sixty  dollars,  with  interest,  from  the  ist  of 
March,  1879,  and  costs.  If  not,  then  judgment 
for  the  defendant  with  costs.  Either  party  to  be 
at  libefty  to^keout  a  writ  of  error  without  bond 
or  affidavit. 

The  Court  (Hand,  A.  L.  J.)  was  of  opinion 

♦  The  fourth  section  of  the  Act  of  Assembly  of  May  23, 
1874  (Purd.  Dig.  p.  1904,  pi.  10),  provides,  after  setting 
foith  that  all  ordinances  passed  by  Councils  shi^  be  sent 
to  the  Mayor,  as  follows:  <*The  Mayor  shall  sign  the 
said  ordinance  if  he  approve  it,  or  return  the  same  to  the 
branch  of  Councils  wherein  it  originated  within  ten  days, 
or  at  the  next  meeting  of  Councils  after  ten  days  have  ex- 
pired if  he  does  not  approve  it,  with  hb  reasons  therefor  t 
.  .  .  if  he  does  not  return  the  same  within  ten  days 
the  ordinance  shall -become  effective." 

The  29th  sec.  of  the  same  Act  (Purd.  Dig.  p.  1913,  pi. 
86),  in  relation  to  cities  of  the  third  class  provides  as  fol- 
lows :  "Any  ordinance  which  shall  have  been  passed  by 
the  Councils,  shall  be  presented  to  the  Mayor.  If  he  ap- 
proves he  shall  sign  the  same,  but  if  he  shall  not  approve, 
he  shall  return  it  with  his  objection  to  the  Council,  who 
shall  proceed  to  reconsider  it.  .  .  .  Every  ordinance 
which  the  Mayor  shall  not  return  within  fifteen  days,  shall 
have  the  same  force  and  effect,  as  if  it  had  been  approved 
by  the  said  Mayor.  The  said  Mayor  may  approve  ordi- 
nances in  vacation  of  Council,  and  may  call  special  meet- 
ings of  Council  to  reconsider  ordinances,  which  he  does 
not  approve,  on  one  day's  notice  to  each  member  of  the 
&d  Council.'' 
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that  by  analogy  to  the  provisions  of  the  fourth 
section  of  the  Act  of  May  23,  187^,  the  return 
of  the  ordinance  to  the  next  meeting  day  of 
Councils  was  a  compliance  with  the  spirit  of  the 
provisions  of  the  29th  section,  that  therefore  the 
veto  stood,  and  the  ordinance,  not  having  been 
passed  over  the  veto,  there  was  no  authority  to 
make  the  contract.  He  therefore  entered  judg- 
ment for  the  defendant.  The  plaintiff  took  this 
writ,  assigning  for  errpr  the  refusal  to  strike  off 
the  appeal  and  the  entry  of  judgment,  as  above. 

IV.  Nelson  West,  /.  G,  Johnson  {Lemuel 
Amerman  with  them),  for  plaintiff  in  error. 

Matters  in  relation  to  the  passage  of  the  ordi- 
nance under  which  the  contract  was  made  can- 
not be  inquired  into. 

Kilgore  v.  Magee,  5  Weekly  Notes,  61. 

The  ordinance  under  which  the  contract  was 
entered  into  was  valid.  It  was  not  presented  to 
the  Common  Council  until  more  than  fifteen 
days  after  it  had  been  sent  to  the  Mayor,  and 
therefore  became  effective  by  operation  of  law. 
No  act  of  Councils  could  give  it  additional  force ; 
there  was  nothing  to  be  done  by  them  under  the 
provisions  of  the  statute.  The  29th  section  of 
the  Act  gives  the  Mayors  of  cities  of  the  third 
class  power  to  call  Councils  together  whenever 
they  may  deem  fit.  This  privilege  is  omitted  from 
the  4th  section,  which,  although  it  is  not  specific- 
ally stated,  must  have  reference  only  to  cities  of 
the  first  and  second  class,  otherwise  there  would 
be  a  direct  conflict  between  the  two  sections. 

R,  fV.  Archbald^L  H.  Burns,  City  Solicitor, 
with  him),  for  the  defendant  in  error. 

This  contract  has  no  valid  ordinance  to  sup- 
port it.  The  ordinance  invoked  was  vetoed  by 
the  Mayor,  and  not  passed  over  the  veto.  If 
the  return  to  Councils  at  its  meeting  on  the  8th 
of  December  was  not  a  valid  one,  the  Mayor  would 
in  every  case  be  obliged  to  call  a  special  meeting 
of  Councils  for  the  fifteenth  day  after  he  receives 
a  bill  in  case  he  might  determine  to  veto  a  bill 
upon  tlie  last  day  given  him.  This  construction 
is  forced  and  unreasonable.  The  power  to  call 
special  meetings  was  given  to  meet  emergencies 
which  might  readily  occur,  the  Councils  in  cities 
of  the  third  class  meeting  only  once  in  two 
weeks. 

May  2,  1 88 1.  The  Court.  On  the  13th  of 
December,  1877,  a  contract  was  executed  on  the 
part  of  the  city  of  Scranton  by  Joseph  P.  Phil 
lips,  President  of  the  Select  Council,  with  the 
Maloney  Manufacturing  and  Gaslight  Company, 
assignor  of  the  plaintiff,  by  which  the  company 
agreed  to  furnish  the  city  with  a  certain  number 
of  street  lights  for  the  period  of  two  years,  from 
the  20th  of  December,  1877,  at  the  rate  of  thirty 
dollars  per  year  for  each  light. 

It  is  admitted  by  the  case  stated,  which  the 


parties  submitted  to  the  Court,  that  this  contract 
was  fully  performed  on  the  part  of  fhe  company, 
and  that  if  this  contract  is  valid  and  binding  on 
the  part  of  the  city,  the  plaintiff  is  entitled  to 
|6 160.00,  with  interest  from  the  ist  of  March, 

1879. 

The  single  question  then  is,  had  Joseph  P. 
Phillips,  as  President  of  the  Select  Council, 
power  to  bind  the  city  by  the  contract,  as  above 
stated?  The  Court  below  thought  not.  The 
power  of  Phillips  depends  upon  the  ordinance  of 
November  17,  1877 ;  if  it  was  valid,  his  power 
was  undoubted,  for  it  authorizes  just  what  was 
done,  and  the  power  of  the  Councils  to  furnish 
the  city  with  gaslights,  by  contract  or  otherwise, 
is  expressly  conferred  by  the  19th  clause  of  the 
Act  of  May  23,  1874  (P.  L.  240). 

Why  then  was  the  ordinance  not  valid  ?  The 
learned  Judge  of  the  Common  Pleas  answers  this 
interrogatory  by  saying  it  was  vetoed  by  the  Mayor. 
But  this  answer  is,  in  turn,  met  by  the  plaintiff's 
allegation,  that  though  vetoed  it  was  not  returned 
to  the  Council  within  the  statutory  period  of  fif- 
teen days,  hence  the  veto  was  nugatory  and  the 
ordinance  became  a  law. 

As  the  facts  of  the  case  are  not  disputed,  this 
controversy  may  be  readily  settled  by  reference 
to  the  certificate  of  the  clerk  of  the  Coipmon 
Council,  and  the  29th  section  of  the  Act  above 
cited.  The  following  is  a  copy  of  the  certifi- 
cate: "I  do  certify  that  the  bill  entitled  *An 
Ordinance  to  supply  portions  of  the  city  of  Scran- 
ton with  Gaslights,  No.  18,  file  of  Common 
Council,*  was  passed  by  the  Common  Council 
November  17, 1877,  presented  to  the  Mayor  for 
approval  the  20th  of  Nov.  1877,  returned,  vetoed 
with  objections,  to  the  President  of  the  Common 
Council,  Dec.  4,  1877,  and  now,  Dec.  8,  1877, 
read  before  the  Common  Council,  being  more 
than  fifteen  days  after  presented  to  the  Mayor; 
no  further  action  taken.*' 

The  Act  reads  as  follows:  "Any  ordinance 
which  shall  have  been  passed  by  the  Councils 
shall  be  presented  to  the  Mayor,  if  he  approves, 
he  shall  sign  the  same,  but  if  he  shall  not  ap- 
prove, he  shall  return  it  with  his  objections  to 
the  Council  who  shall  proceed  to  reconsider  it. 
.  .  .  Every  ordinance  which  the  Mayor  shall 
not  return  within  fifteen  days  shall  have  the  same 
force  and  effect  as  if  it  had  been  approved  of  by 
the  said  Mayor ;  and  the  said  Mayor  may  ap- 
prove ordinances  in  vacation  of  Council,  and 
may  call  special  meetings  of  Council  to  recon- 
sider ordinances  which  he  does  not  approve,  on 
one  day's  notice  to  each  member  of  the  said 
Council.'' 

This  definitely  settles  this  controversy  in  favor 
of  the  plaintiff.  The  ordinance  not  having  been 
returned  by  the  Mayor,  with  his  objections,  to 
the  Council  within  the  statutory  period  of  fifteen 
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days,  it  became  a  law  as  effectually  as  though  it 
had  been  approved  by  him.  The  Court  below 
endeavored  to  break  the  force  of  this  conclusion 
by  the  application  of  that  part  of  the  4th  sectipn 
of  the  Act  which  prescribes  that  '*  the  Mayor 
shall  sign  the  said  resolution  or  ordinance  if  he 
q)prove  it,  or  return  the  same  to  the  branch  of 
Councils  wherein  such  resolution  or  ordinance 
originated  within  ten  days,  or  at  the  next  meet- 
ing of  Councils  after  ten  days  have  expired  if  he 
does  not  approve  it,  with  the  reasons  therefor." 

But  it  is  manifest  that  this  section,  though  the 
Act  does  not  so  state,  must  be  confined  to  cities 
of  the  first  and  second  classes ;  otherwise  there 
is  a  direct  and  unnecessary  conflict  between  it 
and  the  29th  section,  which  is  expressly  limited 
to  cities  of  the  third  class.  It  is,  indeed,  only 
under  a  construction  such  as  this  that  the  former 
section  can  stand,  otherwise  the  latter,  being  the 
last  expression  of  the  legislative  will,  must  repeal 
the  former. 

But  the  patchwork  which  is  attempted  in  order 
to  save  the  defendant's  case,  by  talcing  part  of 
the  4th  and  engrafting  it  on  to  the  29th  section, 
cannot  be  sustained. 

The  Court  thought  there  was  a  necessity  for 
such  a  construction,  but  in  this  we  do  not  agree 
with  it.  The  4th  section  gives  the  Mayor  ten 
days,  or  the  furtlier  period  intervening  between 
the  expiration  of  the  ten  days  and  the  next  meet- 
ing of  the  Council,  within  which  to  return  the 
vetoed  ordinance.  The  reason  for  this  is  ob- 
vious enough,  since  this  part  of  the  statute  gives 
the  Mayor  no  power  to  convene  the  Councils  for 
the  purpose  of  considering  the  rejected  ordinance. 

TTie  29th  section,  on  the  other  hand,  gives  the 
Mayor  fifteen  days  and  no  more,  in  which  to 
consider  an  ordinance  with  the  power  to  con- 
vene the  Council  for  the  special  purpose  of  re- 
considering those  ordinances  which  he  refuses  to 
aj^rove.  Thus  the  necessity  for  an  extension  of 
time  beyond  the  period  of  fifteen  days  is  fully 
provided  for,  and  the  statute  requires  no  judicial 
implication  or  construction  for  its  perfection. 

We  are,  therefore,  satisfied  that  the  ordinance 
under  which  Phillips  acted  in  the  execution  of 
the  contract  with  the  assignor  of  the  plaintiff  was 
valid,  and  as  a  consequence  his  act  bound  the 
dty. 

This  conclusion,  as  well  as  the  fact  that  the 
parties  submitted  their  contention  to  the  Court 
below,  in  the  shape  of  a  case  stated,  renders  a 
consideration  of  the  question  whether  C.  J.  John- 
son bad  the  right  to  appeal,  on  the  part  of  the 
city,  from  the  award  of  arbitrators  unnecessary. 

The  judgment  of  the  Court  below  is  now  re- 
versed and  set  aside,  and  it  is  ordered  that  judg- 
ment be  entered  for  the  plaintiff,  on  the  case 
stated,  in  the  sum  of  ^6160,  with  interest  from 
the  first  day  of  March,  1879,  and  costs. 

Opinion  by  Gordon,  J. 


Jan.  '80,  178.  March  14,  1881. 

Griffith  V.  Edwards. 

• 
Amendment — Sheriff's  sale — Order  confirming 
sale  and  directing  acktiowledgment  of  sheriffs 
deed^^Errors  and  appeals  —  Discretionary 
powers —  Writ  of  error  to  exercise  of—  When 
it  does  not  lie. 

An  order  confirming  a  sheriff's  sale  is  within  the  dis- 
cretionary power  of  the  Couit  and  will  not  be  reviewed 
except  for  an  abuse  of  the  power. 

Circumstances  which  the  Court  will  not  deem  an  abuse 
of  such  power,  considered. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

The  facts  of  the  case  were  as  follows:  On 
October  15,  1875,  Maggie  Whirtle  executed  a 
mortgage  accompanied  by  a  bond  and  warrant  of 
attorney  to  the  Anthracite  Building  and  Loan 
Association  for  I820.44,  also  for  certain  interest 
thereon,  for  monthly  dues  to  said  association, 
etc.  Said  bond  and  warrant  of  attorney  were 
afterwards  assigned  to  Anna  Maria  Edwards. 
On  June  18,  1878,  judgment  was  entered  upon 
the  bond  for  I1640.88  to  the  use  of  Anna 
Maria  Edwards,  a  fi.  fa.  issued  against  certain 
real  estate  of  defendant,  was  duly  returned 
**  Levied  and  condemned,**  and  afterwards  a 
vend.  ex.  issued,  by  virtue  of  which  the  said  real 
estate  was  sold.  Defendant,  however,  presented 
a  petition  setting  forth  that  the  advertisement  of 
sale  contained  a  misdescription,  and  on  her 
motion  the  sale  was  set  aside  by  the  Court. 

An  alias  vend.  ex.  then  issued  under  which  the 
premises  were  again  exposed  at  sheriffs  sale  and 
sold,  for  the  same  price  they  had  brought  at  the 
former  sale,  to  the  plaintiff  in  the  execution. 
Defendant  then  presented  a  petition  setting  forth 
that  she  had  married  one  Griffith  subsequent  to 
the  date  of  the  bond  and  warrant  of  attorney,  but 
prior  to  the  entry  of  judgment  thereon,  but  that 
nevertheless  the  judgment  had  been  entered  and 
all  the  proceedings  subsequent  thereto  had  been 
taken  against  her  in  her  maiden  name,  and  that 
she  therefore  was  advised  that  the  sale  was  void. 
Plaintiff  thereupon  filed  of  record  a  suggestion 
of  the  marriage  and  obtained  a  rule  to  show 
cause  why  the  record  should  not  be  amended  by 
adding  the  name  of  the  defendant*s  husband. 
The  defendant  and  her  husband  being  non-resi- 
dents did  not  receive  personal  notice  of  the  rule, 
but  by  their  attorney  in  fact  made  answer  that 
they  were  advised  that  the  husband  was  not  re- 
quired to  appear  at  this  stage  of  the  proceeding, 
he  fcaving  had  no  notice  of  the  sale. 

The  Court  thereupon  made  the  rule  absolute, 
and  allowed  the  amendment,  Bechtel,  J.,  de- 
livering the  following  opinion  : — 

On  die  15th  day  of  October,  1875,  the  above 
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defendant,  then  a  single  woman,  confessed  a 
judgment  to  the  plaintiff,  and  to  secure  this,  the 
separate  premises  were  mortgaged. 

Before  judgment  was  entered  upon  her  bond 
she  became  a  married  woman,  and  the  judgment 
was  entered  against  her  alone.  After  a  prior 
sale  had  been  set  aside  at  her  instance,  because 
of  misdescription,  she  comes  into  Court  through 
her  agent  and  objects  to  the  acknowledgment  of 
the  sheriff's  deed  to  the  purchaser  at  the  second 
sale.  The  objection  is  based  upon  the  fact  that 
since  she  executed  the  bond,  she  has  intermarried 
with  one  Griffith  and  that  all  the  proceedings 
from  time  of  entry  have  been  had  against  her 
alone.  The  judgment  against  her  was  entered  in 
the  usual  way  on  the  i8th  of  June,  1878,  and 
execution  had  been  issued  and  property  of  hers 
proceeded  against,  and  this  question  is  now  pre- 
sented for  the  first  time  by  her.  No  application 
was  ever  made  by  her  to  have  this  judgment 
stricken  off;  when  warned  of  the  original  execu- 
tion she  pays  no  attention  to  the  fact  that  the 
name  of  her  husband  was  omitted  in  entering 
judgment.  It  was  only  after  a  second  sale  that 
she  through  her  agent  seeks  to  get  rid  of  the 
whole  proceeding  by  objecting  to  the  acknowl- 
edgment of  the  sheriff's  deed.  The  ruling  in 
Baker  r/  ux,  v,  Lukens  (11  Casey,  146)  seems 
to  hold  that  the  better  practice  is  to  enter  judg- 
ment against  husband  and  wife.  In  Eneu  v. 
Clark  (2  Barr,  234)  judgment  was  entered 
against  the  husband  without  any  notice  to  him, 
and  upon  the  motion  of  the  plaintiff  only.  The 
Supreme  Court  subsequently  declined  to  strike 
this  off,  and  held  he  was  not  entitled  to  notice, 
under  the  circumstances,  as  he  was  not  affected 
by  the  entry  of  judgment.  With  these  authori- 
ties before  us  we  concluded  that  the  defendant's 
objection  was  as  to  matter  of  form,  and  not  sub- 
stance, and  that  it  was  amendable  under  the 
second  section  of  the  Act  of  1852  (Pur.  Dig.  70, 
pi.  3),  if  plaintiff  presented  a  proper  case.  The 
above  rule  was  therefore  entered.  In  answer  to 
this  rule,  the  defendant,  by  her  agent,  and  her 
husband,  by  the  same  agent,  allege  that  he  (the 
husband)  is  not  bound  to  appear  and  answer  the 
rule.  We  know  of  no  means  by  which  we  can 
compel  him  to  appear  and  answer  the  rule,  but 
we  think  we  can  proceed  to  determine  the  rule 
whether  he  appears  or  not.  The  reason  why 
the  husband's  name  was  omitted  is  because 
plaintiff's  counsel  did  not  know  that  the  defend- 
ant had  taken  unto  herself  a  husband  at  the  time 
the  judgment  was  entered  against  her.  The 
second  section  of  the  Act  of  4th  of  May,  1852 
(P.  L.  574),  says:  '*All  actions  pending  or 
hereafter  to  oe  brought,  and  in  all  cases  of  judg- 
ments entered  by  confession,  the  Courts  shall 
have  power  in  any  stage  of  the  proceedings  to 
permit  amendments  by  changing  or  adding  the 


name  or  names  of  any  party,  plaintiff  or  defend- 
ant, whenever  it  shall  appear  to  them  that  a  mis- 
take or  omission  has  been  made."  We  think 
tht  case  before  us  is  clearly  within  this  Act.  The 
addition  of  the  husband's  name  will  not  affect 
him,  it  is  but  a  matter  of  form,  her  property  only 
can  be  proceeded  against,  hers  alone  has  bfien  sold. 
The  debt,  as  far  as  we  have  knowledge,  is  an 
honest  one.  She  received  the  consideration  of 
this  judgment,  and  accompanying  mortgage.  In 
the  face  of  the  above  Act  of  Assembly,  can  she 
be  permitted  to  avoid  this  proceeding  by  object- 
ing to  this  amendment  ?  We  think  not.  As  to 
the  husband  he  declines  to  appear  upon  this  rule. 
The  authorities  to  which  the  defendant's  counsel 
directed  our  attention  seem  to  have  no  bearing 
upon  the  question  before  us. 

Subsequently  the  Court  made  an  order  over- 
ruling the  exceptions  filed  by  defendant,  con- 
firming the  sale  and  directing  the  sheriffs  deed 
to  be  acknowledged  according  to  law.  • 

Defendant  thereupon  took  this  writ,  assigning 
for  error  the  entry  of  said  order. 

IV.  jF.  Shephard^  for  plaintiffs  in  error. 
It  is  conceded  that  it  is  in  the  discretion  of  the 
Court  to  amend  at  any  time  before  verdict  and 
judgment,  but  no  principle  either  in  equity  or  in 
law  gives  the  Court  power  to  bring  into  Court  an 
entirely  new  party,  after  a  sheriff's  sale,  and  place 
him  upon  the  record  under  a  rule,  and  then  corn- 
firm  a  sale  previously  made  without  notice  to 
him. 

This  Court  will  review  even  what  is  matter  of 
discretion  in  the  Court  below,  if  the  discretion 
has  been  abused. 

Gamble  v.  Woods,  3  Sm.  158. 

Neeld's  Appeal,  20  Sm.  113. 

Laird  v,  McCarter,  2  Weekly  Notes,  213. 
y.  W.  Moyer^  contra. 

Error  does  not  lie  to  an  order  confirming  a 
sheriff^s  sale,  and  accepting  the  acknowledgment 
of  the  deed. 

Sloan's  Case,  8  W.  194. 

Rees  V,  Berryhill,  i  W.  263.  * 

Bradde  v,  Brownfield,  2  W.  &  S.  271. 
The  husband  was  merely  a  nominal  party. 

Baker  et  ux.  v,  Lukens,  1 1  Casey,  146. 

Clyde  V,  Keister,  8  Casey,  85. 

Bear,  Admr.,  v  Bear,  9  Casey,  525. 

Eneu  V.  Clark,  2  Barr,  234. 

Bering  v,  Burnet,  2  Clark,  399. 

March  28,  1881.  The  Court.  There  does 
not  lie  a  writ  of  error  to  an  order  confirming  a 
sheriff's  sale  and  receiving  an  acknowledgment. 
It  is  in  the  judicial  discretion  which  this  Court 
will  not  review,  unless  indeed  in  a  case  of  very 
gross  abuse  of  discretion,  which  we  certainly 
think  this  case  is  not.  The  Court  had  the  power 
of  amendment  beyond  a  question,  and  of  this 
plaintiff  in  error  cannot  complain,  as  they  had 
opportunity  to  make  this  objection  when  the 
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first  sale  was  set  aside.     We  affirm  the  order  on 
the  opinion  of  the  learned  Court  below. 
Order  affirmed.     Per  Curiam. 


Oct  &  Nov.  »8o,  250.  Oct.  28, 1880. 

Shearer's  Appeal. 

Bill  of  reviem — Orphans*  Court — Principal 
and  surety — Recognizance  will  not  be  reformed 
to  prejudice  of  surety. 

Where  nn  error  has  been  made  in  a  decree  of  Court  as 
to  the  nature  of  the  recognizances  to  be  given  by  one  to 
whom  land  has  been  adjudged  in  partition,  and  the  al- 
lottee enfers  with  surety  into  the  recognizances  as  sjjeci- 
&»dinthe  said  decree,  the  Court  will  not  subsequently,  on 
a  bill  of  review,  decree  that  the  surety  shall  enter  into  any 
Dew  recognizance  whereon  his  liability  may  be  different 
from  or  extended  beyond  that  incurred  by  him  on  the 
lonner  ones. 

Appeal  of  Hiram  Shearer  from  a  decree  of  the 
Orphans'  Court  of  Westmoreland  County. 

David  Evans  died  intestate  seised  of  a  certain 
tract  of  land,  leaving  a  wife,  Ellen,  and  eight 
children,  of  whom  one  was  Lazarus,  intermar- 
ried with  Mary  Evans.  Lazarus  Evans  died 
prior  to  1875,  ^^^  ^^^^^  ^^s  father's  death.  In 
May,  1875,  proceedings  were  instituted  by  the 
heirs  of  Kivid  Evans  for  the  partition  of  the 
said  tract  of  land  in  the  Orphans'  Court  of 
Westmoreland  County,  and  the  same  being  found 
incapable  of  partition  was  awarded  on  November 
13,  1875,  *o  ^^^  ^'  !•  Ross,  in  right  of  his 
wife,  a  daughter  of  said  decedent.  The  Court 
decreed  that  Ross  should  give  recognizances  to 
the  other  heirs  for  their  shares,  and  to  Ellen, 
widow  of  decedent,  to  pay  to  her  the  interest 
annually  during  her  natural  life  on  the  one-third 
of  the  valuation,  and  at  her  decease  to  pay  the 
said  one-third  to  the  heirs  of  said  decedent; 
and,  also,  that  he  enter  into  recognizance  to  pay 
to  the  heirs  of  said  decedent  the  remaining  two- 
thirds  of  the  valuation  in  one  year  from  said 
date,  with  interest,  etc. 

And  the  Court  further  decreed,  that  as  to  the 
share  of  Lazarus,  that  the  said  Ross  enter  into 
recognizance  to  pay  interest  on  one-half  of  his 
share  to  his  mother,  during  her  natural  life,  and 
as  to  the  remaining  half,  to  pay  the  interest 
daring  life  to  Mary,  the  widow,  during  her 
natural  life,  and  at  their  respective  deaths  to  pay 
said  share  to  the  heirs  of  decedeht. 

Ross  accordingly  took  the  land  and  entered 
into  all  the  recognizances  stipulated,  in  which 
recognizances  Hiram  Shearer  and  one  Hugh 
RosR  were  his  sureties.  Hugh  Ross  subsequently 
died.  W.  J.  Ross  becoming  insolvent,  failed  to 
pay  the  amount  secured  by  the  recognizances  j 


judgment  was  accordingly  obtained  by  several  of 
the  heirs  against  him  and  Shearer,  and  the  tract 
in  question  levied  upon  and  sold.  Shearer 
became  the  purchaser  to  protect  his  interest. 
All  that  was  due  on  the  recognizances  was  either 
paid  out  of  the  proceeds  of  said  sale  or  else  sub- 
sequently paid  by  Shearer,  including  the  interest 
due  to  Ellen,  widow  of  David  Evans,  and  Mary, 
widow  of  Lazarus  Evans. 

Subsequently  said  •  Mary,  widow  of  Lazarus 
Evans,  filed  a  bill  or  petition  of  review,  setting 
forth  the  foregoing  facts,  and  also  averring  that 
the  clerk  of  the  Orphans'  Court  failed  to  obtain 
from  Ross  a  recognizance  in  favor  of  the  peti- 
tioner, in  the  event  of  her  surviving  Ellen 
Evans,  the  widow  of  David  Evans,  to  pay  her 
interest  on  one-half  of  one-third  of  the  share  of 
Lazarus;  or  recognizance  to  pay  one-half  of 
one-third  in  the  event  of  the  death  of  the  peti- 
tioner, if  she  survived  Ellen,  to  the  heirs  of 
Lazarus.  Wherefore  petitioner  prayed  that  the 
former  decree  might  be  reviewed  and  that  Ross, 
with  Shearer  as  his  surety,  be  decreed  to  enter 
into  new  recognizances  in  the  form  above  set 
forth. 

The  matter  was  referred  to  an  auditor,  who 
reported  in  favor  of  granting  the  prayer  of  the 
petitioner.  To  this  report  exceptions  were  filed 
by  Shearer  and  dismissed  by  the  Court  in  an 
opinion  by  Hunter,  P.  J.,  and  a  decree  was 
entered  in  accordance  with  the  prayers  of  the 
bill  or  petition. 

Shearer  thereupon  took  this  appeal,  assigning 
for  error  the  decree  of  the  Court. 

If.  P.  LairdyJoT  appellant. 

Hazlette  (with  him  Cowan) ^  for  appellee. 

Nov.  8,  1880.  The  Court.  The  main 
question  involved  in  the  several  assignments  of 
error  i^,  whether  the  facts  were  sufficient  to 
justify  the  Orphans'  Court  in  vacating  the  re- 
cognizance given  to  secure  the  interest  of  Mrs. 
Evans,  the  elder,  in  the  real  estate  of  her 
deceased  husband,  and  in  requiring  appellant,  as 
surviving  surety  in  that  recognizance,  to  enter 
into  a  new  obligation  in  lieu  thereof,  and  also  to 
give  a  recognizance  to  secure  the  interest  of 
appellee,  as  widow  of  Lazarus  Evans,  in  the  share 
of  the  valuation  money  to  which  he  would  have 
been  entitled  if  living,  etc.  We  are  clearly  of 
opinion  that  they  were  not.  The  personal 
liability  of  appellant,  either  to  the  widow  or  any 
of  the  heirs  of  David  Evans,  was  measured  by 
the  recognizances  to  which  he  became  a  party 
in  1875,  ^  o^^  ^^  ^^  sureties  of  W.  J.  Ross, 
to  whom  the  real  estate  was  then  allotted ;  and 
the  Court  was  powerless  to  impose  on  him  any 
obligation  which  he  did  not  then  or  afterwards 
voluntarily  assume.  The  recognizances  that 
were  given  by  Ross  and  his  sureties  were  all  that 
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were  then  demanded  and,  as  all  parties  supposed, 
in  due  form.  If  the  land,  of  which  appellant 
subsequently  became  terre-tenant,  continues 
bound  in  his  hands,  it  must  be  by  virtue  of  the 
original  decree,  or  the  recognizances  given  in 
pursuance  thereof.  It  appears  that  suit  was 
brought  on  one  or  more  of  the  recognizances 
and  prosecuted  to  judgment  and  execution, 
under  which  appellant  purchased  the  land  now 
in  his  possession.  The  effect  of  the  sale  thus 
made  was  to  divest  the  liens  in  favor  of  the  heirs 
and  both  of  the  widows,  except  as  to  the  annual 
interest  thereafter  to  become  due  and  payable  to 
each  of  the  widows,  and  the  principal  on  which 
that  interest  is  payable.  The  testimony  of  ap- 
pellant was  tliat  he  purchased  the  land  for  the 
purpose  of  protecting  himself  as  surviving  surety 
in  the  recognizances;  that  the  respective  heirs 
received  the  full  amount  then  due  and  payable 
to  them  by  the  terms  of  the  recognizances,  and 
that  he  paid  each  of  the  widows  the  arrears  of 
interest  due  her  in  full.  So  far  then  as  appel- 
ant is  concerned,  it  is  clear  that  he  cannot  be 
called  upon  to  assume,  against  his  will,  any  new 
or  additional  obligation,  nor  can  the  land  in  his 
possession  be  charged  with  any  incumbrance 
that  was  divested  by  the  sale.  The  arrears  of 
interest  in  the  nature  of  dower,  to  each  of  the 
widows,  and  the  amounts  past  due  and  payable 
to  each  of  the  six  heirs,  were  thus  divested  and 
appellant,  as  purchaser  at  a  judicial  sale,  took 
the  land,  subject  only  to  the  fixed  incumbrances, 
viz.,  the  interest  thereafter  due  to  the  two 
widows,  and  the  principal  on  which  it  is  payable, 
and  the  record  as  it  thus  stood  must  be  resorted 
to  for  the  purpose  of  determiniitg  what  those  in- 
cumbrances were.  After  the  recognizances 
passed  into  judgment,  which  was  finally  exe- 
cuted by  sale  of  the  land  on  which  they  were  a 
lien,  it  is  too  late  to  go  behind  all  these  pro- 
ceedings and  seek  to  impose  additional  burdens 
on  the  sureties  in  the  recognizances  or  on  the 
land  in  the  hands  of  the  sheriffs  vendee.  And 
moreover,  if  appellant  as  surety  paid  part  of  the 
recognizance  given  to  secure  the  widow's  in- 
terest, he  has  a  right  to  call  upon  the  personal 
representatives  of  his  co-security,  for  contribu- 
tion, and  hence  he  might  be  seriously  prejudiced 
by  the  decree  vacating  the  recognizance.  The 
heirs  also  might  be  injuriously  affected,  but  they 
are  not  here  complaining ;  and  it  does  not  ap- 
pear that  they  were  made  parties  to  the  proceed- 
ing. 

The  errors  in  the  original  proceeding,  of 
which  the  appellee  complained,  were  quite  appa- 
rent, but  they  are  not  in  any  degree  chargeable 
to  appellant  or  his  principal  in  the  recognizances. 
They  gave  the  recognizances  in  the  form  in 
which  they  were  presented.  If  the  parties  who 
were  prejudiced  by  the  errors  of  the  Court  or  its 


clerk  failed  to  discover  them  or  slept  on  their 
rights  until  after  the  death  of  one  of  the  sureties, 
the  insolvency  of  the  principal,  and  sale  of  the 
land  by  virtue  of  proceedings  on  one  or  more  of 
the  recognizances,  it  is  too  late  to  insist  on  such 
modification  of  the  original  proceedings  as  will 
impose  any  additional  burden  on  the  surviving 
surety,  or  on  the  land  in  his  possession  as  terre- 
tenant.  But  if,  upon  notice  to  all  parties  inter- 
ested,'and  without  prejudice  to  either  of  the 
sureties,  the  original  decree  can  be  so  amended 
as  more  clearly  to  define  and  better  secure  the 
interest  to  which  each  of  the  widows  is  entitled, 
there  is  no  good  reason  why  it  should  not  be 
done,  and  to  the  end  that  such  ftirther  proceed- 
ings may  be  taken  in  the  Court  below,  the  decree 
should  be  reversed  without  prejudice.  We  see 
nothing  in  the  circumstances  of  the  case  to  justify 
the  imposition  of  the  costs,  or  any  part  thereof 
on  the  appellant. 

The  decree  of  the  Orphans'  Court  is  reversed 
at  the  costs  of  the  appellee,  and  the  record  is 
remitted  for  such  further  proceedings  as  may  be 
taken  in  accordance  with  the  foregoing  opinion. 

Opinion  by  Sterrett,  J. 


€oTttTtton  Pleas— HaiD. 


C.  p.  No.  2. 


March  12,  i88i. 

Strouse  v.  McCouch. 

Practice — Replevin — Failure  to  give  additional 

security  ordered —  Quashing  of  writ —  The 

proper  practice  in  cctse  of  failure  to  furnish 

additional  security  is  to  nonsuit. 

Rule  to  show  cause  why  sheriff  should  not 
assign  replevin  bond  to  defendants. 

A  writ  of  replevin  had  issued,  and  was  retmned 
'*  Replevied  as  commanded,  and  summoned  as  to 
bailiff,  and  nihil  habet  as  to  landlord . ' '  The  prop- 
erty so  replevied  was  delivered  to  plaintiff. 

Later  a  rule  was  entered  for  additional  secu- 
rity, which  was  made  absolute,  and  security  not 
having  been  entered  the  writ  of  replevin  was 
quashed. 

Winship^  showed  cause. 

The  writ  having  been  quashed  the  sheriff  sub- 
mits that  the  bond  is  dead. 

Boyd^  for  the  rule. 

The  Court.  Mitchell,  J.  The  better  prac- 
tice is,  instead  of  quashing  the  writ  for  failure  to 
furnish  additional  security,  to  nonsuit.    The  Act 
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of  Assembly  provides,  however,  that  the  sheriff 
shall  assign  the  bond  to  the  avowant,  and  we  see 
no  reason  why  he  should  not  do  so  in  this  case. 
Whether  it  still  has  sufficient  vitality  to  support 
an  action  can  be  better  decided  when  the  ques- 
tion shall  arise  regularly  between  the  present 
avowant  and  the  obligors.  • 

Rule  absolute. 


C.  P.  No.  4.  May  28,  1881. 

Rohrbacker  v.  Pugh. 

Practice — Motions  for  a  new  trial  and  in  arrest 
of  judgment — A  motion  in  arrest  of  judgment 
is  technically  a  waiver  of  a  motion  for  a  new 
trial,  but  where  the  established  practice  has 
been  to  allow  both  motions  the  Court  will  not 
depart  from  it. 

Rule  to  show  cause  why  motion  for  a  new  trial 
and  reasons  therefor  should  not  be  stricken  off. 

Capias,  case.  On  April  8, 1881,  a  verdict  was 
rendered  for  the  plaintiff.  April  12,  1881,  de- 
fendant moved  in  arrest  of  judgment,  and  eo  die 
moved  for  a  rule  for  a  new  trial,  and  filed 
reasons. 
Alex.  Simpsonyjr.y  for  the  rule. 
After  a  motion  in  arrest  of  judgment  it  is  too 
late  to  move  for  a  new  trial ;  a  motion  in  arrest 
of  judgment  tacitly  admits  that  the  verdict  is 
good,  and  is  a  waiver  of  a  motion  for  a  new 
trial. 

Respublica  v.  Lacaze,  2  Dall.  118;  s.  C,  I  Y.  55. 
Hall  V.  Nees,  27  III.  411. 
I  Troub.  &  H.  Prac.,  \  744. 

[Thayer,  P.  J.  Technically  you  may  be 
right,  but  the  practice  has  long  been  to  allow 
both  the  motion  in  arrest  of  judgment  and  for  a 
rule  for  a  new  trial.] 

Aaron  Thompson,  contra. 

Rule  discharged. 


the  record  that  Richard  Wistar  was  the  actual 
and  present  owner  of  the  premises,  and  the  scire 
facias  was  returned  '*  made  known  to  Richard 
Wistar  actual  and  present  owner,  and  nihil  habet 
as  to  Wistar  estate,  owner,"  etc.  A  feigned 
issue  having  been  awarded,  at  the  trial  a  non- 
suit was  granted  on  the  ground  that  the  claim 
should  name  the  owner  of  the  premises,  and  was 
invalid  as  filed. 

Francis  A,  Osbourn,  for  the  rule. 

This  is  a  proceeding  in  rem,  and  not  in  per- 
sonam ;  the  property  being  accurately  described, 
the  name  is  not  material. 
Wistar  v.  City,  5  Nor.  215. 
Northern  Liberties  v.  Coates*s  Heirs,  3  Har.  247. 
Delaney  v.  Gault,  6  Cas.  66. 

N.  If,  Sharpless,  contra. 

The  claim  is  void  on  its  face.     An  "estate" 
cannot  be  said  to  be  an  owner.     A  claim  may 
be  filed  against  "heirs,"  as  they  are  persons; 
but  not  against  an  estate,  as  was  ruled  in — 
Northern  Liberties  v.  Myers,  2  Parsons,  239. 

June  16,  1881.    The  Court.    Rule  absolute. 


C.  P.  No.  4.  June  15,  1881. 

City  of  Philadelphia  v.  Wistar. 
Practice — Municipal  claim  filed  against  an  "  es- 

tate  owner, ^^  etc,  without  naming  any  person 

—  Validity  of, 

Sur  rule  to  take  off  nonsuit. 

Issue  framed  between  the  City  and  Richard 
and  W.  Lewis  Wistar,  to  determine  the  owner- 
ship of  a  fund  paid  into  Court  under  the  Act  of 
Feb.  21,  1862  (Purd.  Dig.  1091,  pi.  38,  39). 
The  city's  claim  to  the  fund  rested  on  the  validity 
of  a  lien  filed  against  the  defendants'  property 
for  the  removal  of  a  nuisance,  which  lien  was 
filed  by  name  against  the  "  Wistar  estate,  owner 
or  reputed  owner,"  etc.    It  was  suggested  on 


©rpfiaits'  Court. 


June  22,  1881. 
Gassman's  Estate. 

Decedenfs  estate — Conditional  legacy — Conside- 
ration for — Deficiency  of  assets — Abatement 
—  Volunteers, 

Sur  exceptions  to  adjudication. 
At  the  audit  of  the  final  account  of  the  execu- 
tor of  JulianaF.  Gassman,  the  testatrix,  itappeared 
that  by  a  codicil  to  her  will  she  devised  to  one 
Mrs.  Marley  a  life  estate  in  certain  realty,  and 
also  bequeathed  her  the  sum  of  five  hundred  dol- 
lars on  condition  that  she  continue  to  live  as 
housekeeper  with  decedent's  husband,  who  was 
an  invalid,  until  his  death.  After  payment  of 
debts  there  was  not  enough  to  satisfy  the  legacies 
without  abatement. 

Before  the  Auditing  Judge,  Mrs.  Marley 
proved  that  she  had  lived  with  the  testatrix's 
husband  as  housekeeper,  until  his  death,  which 
occurred  in  November,  1878,  and  she  claimed 
her  bequest  in  full,  it  being  urged  in  her  behalf, 
that  her  legacy  was  not  a  general  one,  but  was  a 
remuneration  for  certain  services.  This  was  re- 
sisted by  the  other  legatees,  who  argued  that 
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Mrs.  Marley  had  received  wages  for  attendance 
on  testatrix's  husband  until  his  death,  so  that  the 
consideration  for  decedent's  bounty  had  disap- 
peared. 

For  the  reasons  stated  in  the  opinion  infra, 
the  Auditing  Judge  allowed  the  legacy  in  full. 

Exceptions  were  accordingly  filed  in  behalf  of 
the  other  legatees. 

y.  S,  Simpson  and  Pierce  Archer  for  excep- 
tants. 

R,  Alexander  and  Richard  P,  White,  con- 
tra. 

July  2,  1881.  The  Court.  It  is  undoubt- 
edly the  general  rule  that,  among  legacies  in 
their  nature  general,  there  is  no  preference  of 
payment ;  they  shall  all  abate  together,  and  pro- 
portionately, in  case  of  a  deficiency  of  assets  to 
satisfy  them  all.  **  But  this,"  says  Mr.  Williams 
(Williams  on  Executors,  *ii69),  "must  be  un- 
derstood only  as  among  legatees  who  are  all  vol- 
'unteers^  for  if  there  be  any  valuable  considera- 
tion for  the  testamentary  gift  .  .  .  such 
legacy  will  be  entitled  to  a  preference  of  pay- 
ment over  the  other  general  legacies,  which  are 
mere  bounties."  (To  the  same  effect,  also,  is 
Theobald  on  Wills,  p.  459.  See  also  Heath  v. 
Dendy,  i  Russ.  543;  Norcott  v.  Gordon,  14 
Sim.  258;  Reed  v^  Reed,  9  Watts,  263,  etc.) 

In  the  present  case  the  legacy  to  Mrs.  Marley 
is  given  upon  the  express  condition  that  *'she 
shair  continue  to  live  as  housekeeper  with"  the 
husband  of  testatrix.  The  will  was  admitted  to 
probate  in  July,  1872,  and  it  is  found  as  a  fact 
by  the  Auditing  Judge  that  Mrs.  Marley  did  con- 
tinue to  live  as  housekeeper  with  the  husband  of 
testatrix  until  his  death,  which  occurred  in  No- 
vember, 1878. 

Having  thus  performed  the  condition,  she  can- 
not be  regarded  simply  as  a  volunteer.  The 
legacy  was  given  in  consideration  of  her  con- 
tinuing to  act  in  a  certain  employment.  After 
full  performance  on  her  part  she  has  the  right  to 
demand  payment  in  full. 

It  is  immaterial  that  her  wages  were  regularly 
paid  by  the  husband.  The  testatrix  wished  to 
make  certain  that,  after  she  herself  had  gone, 
one  in  whom  she  had  confidence  should  look 
after  the  comfort  and  welfare  of  her  husband, 
and,  while  he  lived,  should  accept  no  other  em- 
ployment. And,  supposing  that  she  might  re- 
ceive from  others  an  equal  or  greater  amount 
as  wages,  the  legacy,  with  the  condition  imposed, 
was  given  as  an  additional  inducement  to  remain. 

Exceptions  dismissed,  and  adjudication  con- 
firmed. 

Opinion  by  Penrose,  J. 


May  18,  i8Sf. 

Porter's  Estate. 
Agreement  of  executor  to  waive  commissions — - 

When  not  binding  upon  co-executor — Admissi^ 

bility  of  declarations  in  evidence. 

Sur  exceptions  to  adjudication. 

Daniel  Porter  died  in  May,  1854,  leaving  a 
will,  of  which  he  appointed  James  Rea  and 
George  Powell,  executors. 

In  a  former  account  of  the  executors  commis* 
sions  were  allowed  to  them  by  the  auditor,  but 
were  never  drawn,  and  were  allowed  to  remain 
among  the  assets  of  the  estate. 

In  the  present 'account  of  the  executors  com- 
missions were  claimed  by  George  Powell,  sur- 
viving executor,  and  by  the  executor  of  James 
Rea,  deceased.  Objection  was  made  to  the 
allowance  of  commissions  on  the  ground  that 
Mr.  Rea,  who  had  been  the  acting  executor,  had 
never  taking  any  commissions,  and  had  frequently 
expressed  his  intention  not  to  charge  any.  The 
Auditing  Judge  (Penrose,  J.)  held  that  there 
was  not  sufficient  evidence  to  establish  a  gift  to 
the  estate  of  the  commissions,' and  that  something 
more  than  a  declaration  of  intention  not  to  claim 
them  would  be  required,  and  found  that  the  fact, 
that  for  a  number  of  years  they  were  not  deducted 
from  the  estate  in  the  hands  of  the  executors  cre- 
ates no  estoppel,  for  the  parties  to  whom  the 
estate  belongs  were  benefited  and  not  injujed  by 
such  course  on  the  part  of  the  creditor.  (See  Wis- 
ter's  Appeal,  35  vol.  Leg.  Int.,  1878,  p.  79.) 

To  the  allowance  of  commissions  exceptions 
were  filed. 

C.  B,  Taylor^  for  exceptions. 

T,  B,  Prosser  and/.  C,  Stillwell,  contra. 

May  28,  1881.  The  Court.  Tke  error  of 
the  exceptants  is,  in  supposing  that  even  if  the 
deceased  executor  agreed  to  waive  commissions 
or  compensation  for  his  services,  it  would  be 
binding  upon  him ;  or  that  he  had  authority  to 
make  any  agreement  in  relation  thereto,  in  the 
absence  of  his  co-executor.  The  amount  awarded 
by  the  auditor,  whose  report  was  confirmed,  was 
not  to  the  acting  executor  alone,  but  to  the  two 
executors  jointly,  and  neither  the  auditor  nor 
this  Court,  without  their  consent,  could  appor- 
tion the  commissions  between  them.  (Camell's 
Estate,  9  Philada.  Reports,  322.)  The  acting 
executor  was  liable,  at  any  time,  to  be  called 
upon  by  his  colleague  for  his  proportion  ;  and 
that  no  such  demand  was  made  in  the  lifetime  of 
the  former  is  immaterial.  Upon  his  decease  the 
surviving  executor  became  entitled  to  the  custody 
and  management  of  the  estate ;  and  if  now  he 
deems  it  proper  to  deduct  the  commissions 
awarded  upon  the  settlement  of  the  first  account, 
but  which  were  not  then  taken  from  the  corpus 
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of  the  estate,  by  reason  of  the  executors  retaining 
the  investments  unconverted,  we  see  no  objec- 
tions to  their  allowance  as  a  credit  in  the  present 
account.  The  tenants  for  life  should  not  com- 
plain, at  the  indulgence  shown  by  the  executors, 
when  their  income  was  correspondingly  increased. 
While  there  may  be  some  doubt  as  to  the  admis- 
sibility of  the  declarations  of  the  deceased  execu- 
tor, yet  irrespective  of  this  testimony,  and  ex- 
cluding it,  there  was  sufficient  evidence  to  warrant 
the  allowance  of  the  commissions  claimed. 

The  credit  was  proved  by  the  record,  and  no 
matter  what  was  said  or  done  by  the  deceased 
executor,  it  could  not  prejudice  the  rights  of  his 
surviving  colleague. 

The  exceptions  are  dismissed  and  adjudication 
confirmed. 

Opinion  by  Hanna,  P.  J. 


n.  56-  Circuit  eourt— 
^trmiraltg* 


April  29, 1881.. 
Wood  et  al.  v.  The  Phcenix  Insurance  Co. 
General  average — Cargo  loaded  on  deck,  when 
jettisoned,  is  entitled  to  benefit  of  contribution 
if  there  is  a  general  custom  so  to  load — Burden 
of  proof  of  such  custom  is  on  shipper — Proof 
of  custom  so  to  load  iron  pipe. 
Appeal  from  decree  of  District  Court. 
This  was  a  libel  filed  by  the  owner  of  a  cargo 
of  iron  pipe,  against  the  insurers  of  the  portion 
below  deck,  to  recover  contribution  for  the  loss 
of  the  portion  above  deck  which  had  .been  jetti- 
soned.    The  facts  were  as  follows : — 

On  the  4th  of  October,  1879,  ^^  libellants 
shipped  on  board  the  *'  Mary  and  Eva,'*  then 
lying  at  Millville,  New  Jersey,  a  cargo  of  iron 
pipe,  loaded  in  part  above,  and  in  part  under, 
deck ;  thirty-one  tons  of  which  were  to  be  deliv- 
ered in  New  York,  and  the  remainder  at  West 
Point.  In  the  course  of  the  voyage  the  vessel 
eucountered  tempestuous  weather,  and  it  became 
necessary  to  throw  a  portion  of  the  deck  cargo 
overboard.  The  respondent  had  insured  what 
was  under  deck,  with  knowledge  that  similar 
cargo  was  to  be  carried  above.  The  libel  as- 
serted **  that  it  is  the  custom  of  the  trade  in  ship- 


ping cargoes  of  iron  pipe  to  load  a  part  thereof  on 
deck;''  and  claimed  that  the  respondent  is  liable 
to  contribution  by  general  average.  The  answer 
denied  the  existence  of  such  a  custom,  and  of  all 
liability  for  the  loss.  The  deck  load  was  not 
included  in  the  policy,  because  the  libellants 
were  not  willing  to  pay  the  respondent's  terms 
for  such  insurance.  The  propriety  of  the  jettison 
was  not  questioned. 

The  Court  below  (Butler,  D.  J.)  dismissed 
the  libel,  delivering  the  following  opinion : — 

"  The  doctrine  of  general  average,  for  property 
thus  lost,  was  a  part  of  the  celebrated  maritime 
code  of  the  ancient  Rhodians,  in  which*  it  was 
thus  stated:  'If  goods  are  necessarily  thrown 
overboard  for  the  purpose  of  lightening  the  ship, 
the  loss  is  to  be  made  good  by  the  contribution 
of  all,  because  it  was  incurred  for  the  benefit  of 
all.'  No  clearer  statement  has  been  made  since. 
The  doctrine  is  founded  in  pure  equity.  The 
sacrifice  being  made  for  the  safety  of  the  vessel 
and  remaining,  cargo,  the  owner  of  the  goods 
should  bear  no  more  than  his  just  'proportion  of 
the  loss  thus  incurred. 

"From  the  benefit  of  this  right  to  contribu- 
tion, the  owner  of  goods  loaded  above  deck  was 
excluded,  on  the  ground  that  such  loading  is 
improper,  tending  to  embarrass  the  movements 
of  the  crew  and  the  working  of  the  ship.  To 
the  universal  application  of  this  rule  (excluding 
deck  cargo),  however,  serious  objection  has  been 
made  from  the  outset,  and  strenuous  effort  used  to 
limit  its  operation.  .  It  has  been  urged  that  some 
goods  may  be  placedK)n  deck  without  embarrass- 
ing the  crew  or  the  movements  of  the  vessel,  and 
especially  in  short  voyages  from  port  to  port ; 
that  custom  has  established  the  safety  of  such 
loading  in  some  kinds  of  cargo,  and  in  voyages 
between  certain  places;  and  that  where  such 
loading  is  in  pursuance  of  contract  with  the  car- 
rier, he  cannot  urge  the  objection  that  it  is  im- 
proper. From  the  beginning  most,  if  not  all, 
elementary  writers  on  the  subject  have  stated  the 
rule  with  exceptions.  Valin  says :  'The  doctrine 
excluding  goods  carried  on  deck  (and  jettisoned) 
from  general  average,  ought  to  be  controlled  by 
the  usages  of  trade ;  and  accordingly  contribu- 
tion may  be  claimed  for  goods  thrown  overboard 
from  the  decks  of  small  coasting  vessels,  or  river 
craft,  which  usually  carry  part  of  their  cargo  on 
deck.'     (Valin  Ord.  de  la  Mar.  Art.  13.) 

*'The  only  exception  which  seems  well  sup- 
ported, of  an  early  date,  is  one  in  favor  of  goods 
carried  on  deck  in  pursuance  of  custom.  What 
is  said  in  the  older  cases  and  elementary  works, 
respecting  goods  so  carried  on  small  coasting 
vessels,  must  be  referred  to  custom,  and  is  true 
only  to  the  extent  that  such  custom  is  shown  to 
exist.  As  the  reason  for  exclusion  is  the  unsafe  and 
improper  loading,  it  might  be  supposed  that  the 
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rule  would  not  apply  in  any  case  where  it  could 
be  shown  by  testimony  that  (from  the  character 
of  the  cargo  or  the  voyage)  the  loading  is  safe 
and  proper.  A  careful  examination  of  the  au- 
thorities, however,  will  show  that  this  question 
of  safety  is  referred  to  the  judgment  of  the  trade, 
as  expressed  in  its  customs,  and  cannot  be  in- 
quired of  in  any  other  way. 

**  When  steam  was  applied  to  purposes  of  nav- 
igation, it  was  foimd  that  cargoes  could  be  car- 
ried on  the  decks  of  vessels  thus  propelled,  with 
safety,  and  the  rule  has  not,  therefore,  been  ap- 
applied  to  cargoes  so  carried. 

"At  the  present  time  a  further  exception  is 
allowed,  in  most  maiitime  countries,  against  the 
T^essel  and  its  owners,  where  the  cargo  is  carried 
on  deck  by  agreement  between  the  owner  of  the 
cargo  and  the  vessel. 

*'  In  England,  until  the  year  1837,  no  exception 
whatever  was  allowed.  Goods  carried  on  deck 
were,  under  all  circumstances,  excluded  from  the 
benefit  of  contribution.  In  that  year,  however, 
the  cases  of  Gould  r.  Oliver  (4  Bing.  N.  C.  140), 
and  Hurley  v.  Milward  (1  Jones  &  Carey,  224) 
arose;  and  were  followed  in  1842  by  Milward  v, 
Hibbert  (3  Ad.  &  El.  N.  S.  121).  Since  the  de- 
cisions in  these  cases,  the  exceptions  allowed 
elsewhere — in  favor  of  goods  carried  on  deck  in 
pursuance  of  custom ;  carried  on  the  decks  of 
steam  vessels  generally ;  and  by  contract,  where 
the  claim  is  3^inst  the  vessel — may  be  regarded 
as  well  established  there.  Elementary  writers 
and  Judges,  in  numerous  instances,  have  used 
language  indicating  a  belief  that  the  exceptions 
are  more  extensive,  embracing  deck  cargo  in  all 
coastwise  trade,  and  justifying  claims  against  the 
owners  and  insurers  under  deck,  where  previous 
knowledge  is  shown  of  an  s^eement  to  load 
above.  No  case,  however,  has  been  cited  by 
counsel,  nor  found  by  the  Court,  in  which  this 
has  been  allowed.  In  Johnson  v.  Chapman  (35 
L.  J.  C.  P.  23,  decided  in  1865),  which  followed 
the  ruling  in  Gould  r.  Oliver  and  the  other 
English  cases  cited,  the  learned  counsel,  who 
depended  on  these  cases,  said  (as  appears  by  the 
report)  :  *  It  was  decided  in  Gould  v,  Oliver  that 
as  between  the  skipper  on  deck  and  the  vessel, 
where  the  goods  are  so  carried  by  agreement, 
the  latter  is  liable  to  contribution  for  jettison, 
but  not  tke  owners ,  or  the  underwriters ,  of  the 
under  deck  cargo.'  In  Huleyz;.  Milward,  John- 
son V,  Chapman,  and  in  every  other  case  found, 
in  which  the  claim  for  contribution  was  based 
on  an  agreement  to  carry  on  deck,  the  suit  was 
against  the  vessel  or  its  owners,  alone.  Lowndes 
on  General  Average,  at  41  and  succeeding  pages, 
says  (after  noticing  the  change  effected  by  Gould 
V.  Oliver  and  the  other  cases  cited) :  *  Where 
the  provision  for  carrying  on  deck  is  inserted  in 
the  charter  party,  the  loss  for  jettison  is  replaced 


by  contribution  between  the  ship  owner  and  the 
owner  of  the  deck  load.  It  is  adjusted  in  the 
same  manner  as  a  general  average  would  be,  but 
it  is  a  general  contribution.  Payment  by  general 
contribution  is  enforced  from  no  one  who  has 
not  by  express  contract  made  himself  a  party  to 
the  stowage  on  deck.  If  there  are  on  deci  goods 
belonging  to  a  third  party,  such  party  is  not  held 
liable  to  pay  any  share  in  the  contribution.  No 
insurer  is  asked  to  replace  what  his  assured  has 
contributed,  unless  there  is  a  clause  in  the  policy 
assenting  to  the  deck  shipment.  The  principle 
of  these  adjustments  is,  that  as  between  the  as- 
senting parties  to  such  stowage,  the  deck  must 
be  taken  to  be  a  proper  place  for  such  stowage, 
which  is  thence  to  be  treated  as  if  stowed  below  j 
but  as  regards  all  parties  who  have  not  thus  as- 
sented, the  old  rule  remains  in  force,  and  from 
them  there  is  no  general  average.'  There  is  no 
proper  warrant  for  the  suggestion  that  owners 
below  deck,  and  underwriters,  may  be  held  to 
an  implied  assent  that  goods  shall  be  carried 
above,  from  knowledge  that  the  master  has  con- 
tracted so  to  carry.  The  author  just  quoted, 
when  remarking  upon  the  general  terms  em- 
ployed by  the  Court  in  Johnson  v.  Chapman  and 
other  cases,  says :  *  These  observations  must  be 
understood  with  reference  to  the  question  before 
the  Court,  that  is,  to  the  right  of  the  owner  of 
the  deck  load  to  contribution  from  the  owner  of 
the  ship: 

"In  our  own  country  the  question  has  es- 
caped the  Federal  Courts,  except  in  a  single 
instance,  which  will  be  noticed  directly.  In 
the  State  Courts,  down  to  1837,  the  English 
rule  (as  then  applied)  was  followed,  and  the  ex- 
ceptions allowed  elsewhere  disregarded.  Since 
that  date  these  Courts  have  disagreed — some 
of  them  adopting  the  exceptions  now  recog- 
nized in  England,  and  others  disregarding 
them.  Chancellor  Kent  (3  Kent's  Com.  11 
ed.  p.  323)  and  Mr.  Parsons  (in  his  work  on 
Shipping,  p.  334)  express  a  belief  that  the 
weight  of  authority  here  is  against  the  excep- 
tions. While  this  view  may  have  been  correct  at 
the  time  it  was  expressed,  it  is  not,  in  my  judg- 
ment, at  this  time.  (Gillette  t^.  Ellis,  11  Ind. 
578;  Meaherz^.  Lufkin,  21  Texas,  383;  Hams 
V.  Moody,  4  Bosw.  210;  Insurance  Co.  v. 
Spears,  Harris  v.  Moody,  30  N.  Y.  270;  4  Bosw. 
210).  "  Mr.  Phillips,  in  his  work  on  Insurance, 
sec.  1282,  after  noticing  the  cases  decided  in  this 
country  and  abroad,  says :  '*  Taking  into  con- 
sideration the  whole  jurisprudence  on  the  subject, 
the  better  doctrine,  though  opposed  to  some  of 
the  adjudications  cited,  seems  to  be  that  a  jettison 
of  deck  load  is  to  be  contributed  for  in  general 
average  when  the  stowing  of  the  jettisoned  articles 
on  deck  is  fustijiable,  and  the  other  parties  inte- 
rested have  notice,  by  the  policy,  or  by  usage  or 
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otherwise,  that  such  articles  may  be  so  carried, 
and  there  is  no  plainly  established  usage  denying 
the  right  to  claim  contribution.'  While  this  lan- 
guage is  not  free  from  ambiguity,  it  will  not  ad- 
mit of  any  other  reasonable  interpretation  than 
that  where  the  storage  on  deck  is  justifiable  and 
proper  (as  in  cases  of  general  custom  or  under 
contract),  contribution  may  be  had ;  unless,  in- 
deed, there  be  a  usage  to  the  contrary.  All  the 
author  says  is  predicated  of  the  stowage  being 
proper,  *«  Mr.  Parsons  (2  Par.  on  Mar.  Ins.  page 
221),  after  reviewing  the  cases,  says :  *  The  rule 
should  be,  that  whenever,  from  the  peculiar  na- 
ture of  the  goods,  or  of  the  voyage,  or  in  fact 
for  any  reason,  a  custom  exists  to  carry  on  deck, 
and  this  custom  is  so  well  established  and  known 
that  the  insurers  must  be  presumed  to  have 
known  it,  they  should  not  only  pay  for  them  if 
lost,  but  should  pay  the  owners  of  the  goods' 
[carried  under  deck]  '  for  their  contribution  for 
the  goods,  if  jettison  to  save  the  ship  and  cargo.' 
Where  a  custom  is  shown,  knowledge  of  its  ex- 
istence is  presumed. 

"  As  before  remarked,  the  question  has  escaped 
the  Federal  Courts,  except  in  the  single  instance 
of  the '  Milwaukee  Belle'  (2  Biss.  197).  Lawrence 
V.  Mintum  (17  How.  105)  turned  on  a  different 
point.  The  suit  was  for  non-delivery  of  mer- 
chandise carried  on  deck  by  contract.  Being 
lost  by  peril  of  the  sea  (for  loss  by  jettison  is 
such),  without  fault  of  the  vessel,  it  was  not  re- 
sponsible for  non-delivery.  Had  the  claim  been 
for  contribution^  a  different  case  would  have  been 
presented.  Some  observations  are  made  by  the 
Court  on  the  general  subject  of  contribution  for 
goods  jettisoned,  but  the  citations  show  that  the 
particular  aspect  of  the  subject  now  under  con- 
sideration was  not  in  mind.  The  Court  was  in- 
deed careful  to  distinguish  the  claim  before  it 
from  one  for  contribution,  saying  that  the  libel- 
lant's  *  right  to  contribution  is  not  involved  in 
the  case.' 

<*  'The  Milwaukee  Belle'  was  decided  by  the 
District  Court  for  the  Eastern  District  of  Iowa. 
The  claim  was  against  the  vessel  for  contribu- 
tion. The  goods  jettisoned  from  the  deck  had 
been  placed  there  under  a  contract  with  the 
owner  of  the  vessel,  made  at  his  instance,  and 
for  his  especial  benefit.  The  Court  dismissed  the 
libel,  relying  on  Lawrence  v,  Mintum  for  doing 
so.  It  is  submitted,  with  great  respect  and  def- 
erence for  the  judgment  of  the  Court,  that  the 
review  of  this  subject  already  made,  shows  that 
this  decision  cannot  be  followed,  consistently 
with  the  well-established  doctrine  abroad,  or  the 
weight  of  authority  at  home. 

"  The  question  in  the  Federal  Courts  must  be 
regarded  as  still  open ;  and  it  may  well  be  re- 
gretted that  this  case  cannot  reach  the  Supreme 
Court,  and  the  danger  of  conflicting  decisions 


and  confusion,  respecting  a  subject  of  so  much 
importance,  be  avoided.  In  my  judgment  the 
rule  with  its  exceptions,  as  established  abroad,  is 
wise  and  just,  and  I  am  unable  to  see  any  good 
reason  why  we  should  not  follow  it.  The  im- 
portance of  uniformity  in  commercial  and  mari- 
time laws  and  usages  throughout  the  world,  can- 
not be  disregarded  in  considering  this  question. 

"  Does  the  case  in  hand  fall  within  either  of 
the  exceptions?  The  only  one  the  libellant^ 
can  invoke  is  that  which  rests  on  custom.  The 
vessel  was  not  propelled  by  steam,  nor  was  the 
respondent  party  to  a  contract  to  carry  on  deck. 
Has  a  custom  so  to  carry  been  shown  ?  The 
voyage,  as  we  have  seen,  was  from  Millville,  N. 
J.,  to  New  York  and  West  Point,  and  the  cargo 
consisted  of  iron  pipe.  The  respondent  knew 
that  a  part  was  to  be  carried  on  deck ;  but  this 
knowledge,  in  the  absence  of  a  general  custom 
rendering  such  carriage  proper,  is  unimportant. 
It  imposed  no  obligation ;  if  any  existed,  it  is 
because  the  trade  had  determined,  and  declared 
by  its  custom,  that  such  carriage  is  safe,  and 
therefore  proper.  Nor  can  importance  be  at- 
tached to  the  respondent's  payment  for  a  pre- 
vious loss.  It  is  not  clear  that  the  circumstances 
were  correctly  understood;  and  if  they  were, 
the  payment  is  entitled  to  no  weight  in  deter- 
mining the  legal  responsibility  involved  here. 
Was  the  cargo  carried  on  deck  in  pursuance  of  a 
general  custom  of  the  trade?  On  this  point 
there  is  the  testimony  of  a  single  witness,  the 
libellant's  former  bookkeeper.  His  knowledge 
on  the  subject  does  not  seem  to  extend  beyond 
his  employers'  business,  and  his  testimony  is  vir- 
tually confined  to  a  statement  of  their  practices. 
His  general  expressions  of  belief  are  of  no  value. 
There  is  no  evidence  that  it  is  customary  to  carry, 
generally,  on  deck  between  Millville,  or  other 
adjacent  ports,  and  New  York  and  West  Point, 
nor  so  to  carry  freight  of  the  particular  descrip- 
tion here  involved.  The  testimony  need  not 
have  been  confined  to  the  carriage  of  iron  pipe, 
for  it  may  be  that  this  has  not  been  sufficient  to 
establish  a  custom.  It  might  have  extended  to 
other  bulky  cargo,  of  similar  character. 

**The  burden  of  proof  is  on  the  libellants; 
and  to  establish  a  custom  so  as  to  take  their  case 
out  of  the  general  rule  0/  law,  the  evidence 
should  be  clear.  It  is  not ;  and  the  claim  can- 
not therefore  be  allowed.  (Coxe  v,  Heisley,  19 
Penn.  St.  243.)  In  this  connection  the  language 
of  Judge  Story,  in  the  case  of  *  The  Schooner 
Reedside'  (2  Sumner,  567),  may  be  read  with  ad- 
vantage :  *  I  own  myself  no  friend  to  the  almost 
indiscriminate  habit  of  late  years  of  setting  up 
particular  usages  in  almost  all  kinds  of  business 
and  trade,  to  control,  vary  or  annul  the  general 
liability  of  parties  under  the  common  law  as  well 
as  under  the  commercial  law.' 
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«<  It  is  proper  to  say  that  I  do  not  attach  any 
weight  to  the  fact  tliat  the  respondent  declined 
to  insure  the  deck'  cargo.  The  claim  is  not 
founded  on  the  contract  of  insurance,  but  on  the 
obligations  which  the  law  is  supposed  to  attach 
to  the  relations  of  the  parties.  Nor  do  I  con- 
sider it  important  that  the  under  and  over-deck 
cargo^belong  to  the  same  person.  The  risk  of 
that  uii^er,  was  on  the  respondent,  and  if  that 
above  had  been  properly  there — as  in  pursuance 
of  gener^  custom  so  to  carry — the  sacrifice  of  it 
for  the  respondent's  protection  would  render 
him  liable." 

The  libellant  appealed,  and  in  the  Circuit 
Court  took  the  testimony  of  five  additional  wit- 
nesses, by  which  it  appeared  that  owing  to  the 
light-weight  of  iron  pipe  in  proportion  to  its 
bulk  a  vessel  loaded  with  it  cannot  carry  her  full 
cargo  unless  a  portion  is  loaded  upon  deck,  and 
that  it  was  the  general  custom  of  trade  so  to 
load. 

Henry  Gl  JVardy  for  appellant. 
The  rule  that  a  deck  cargo  is  excluded  from 
the  benefit  of  general  average  does  not  apply 
where  there  is  a  general  custom  to  carry  on  deck. 

JohnsoQ  V,  Chapman,  35  L.  J.  C.  P.  23. 

The  Watchful,  i  Br.  Adm.  469. 

Gould  V.  Oliver,  4  Bing.  N.  C.  140. 

Milward  v.  Hibbert,  3  Ad.  &  El.  N.  C.  121. 

Harris  v.  Moody,  30  N.  Y.  266. 

Lowndes  on  General  Average,  39. 

Arnold  on  Insurance,  766. 

The  respondent  is  presumed  to  know  the  prac- 
tice of  the  trade  and  the  nature  and  usual  course 
of  the  voyage  insured. 

Pelly  V.  Ins.  Co.,  I  Burr.  341. 

Eyre  v.  Ins.  Co.,  5  W.  &  S.  120. 

Ins.  Co.  V.  Dravo,  2  Weekly  Notes,  194. 

Duer  on  Ins.,  vol.  i.  p.  195. 

Salvador  v.  Hopkins,  3  Burr.  1 707. 

Cox  V.  Ins.  Co.,  3  Rich.  (S.  C.)  331. 

Noble  V.  Kennoway,  2  Doug.  510. 

The  custom  need  not  be  uniform ;  if  general, 
it  will  bind  the  underwriter. 

Vallance  v.  Dewar,  i  Camp.  503. 
Henry  Flanders y  for  appellee. 
The  general  rule  is,  that  for  goods  laden  on 
deck  there  is  no  contribution, 
Lowndes  on  Gen.  Average,  40. 
Machlachlan  on  Shipping,  617. 

The  weight  of  authority  in  the  United  States 
is  against  allowing  any  exception  to  the  rule. 
3  Kent's  Com.  (nth  ed.)  323. 
Cram  v,  Aiken,  13  Me.  229. 
Parsons's  Shipping,  356. 
Wolcoit  V.  Eagle  Ins.  Co.,  4  Pick.  429. 
Dodge  V.  Bartol,  5  Greenl.  286. 
Lenox  v.  U.  Ins.  Co.,  3  Johns.  Ca.  178. 


It  is  universal  law  that  there  is  no  contribution 
when  the  property  lost  had  been  placed  on  deck 
with  the  consent  of  the  owner. 

Lawrence  v.  Minturn,  17  How.  no. 
The  Milwaukee  Belle,  2  Biss.  I97. 
The  Paragon,  Ware's  Rep.  322. 

The  shipper  must  prove  not  only  a  usage  to 
carry  on  deck,  but  also  a  usage  that  the  under- 
writers pay  for  a  loss  occasioned  thereby. 
Taunton  v.  Merchants'  Ins.  Co.,  22  Pick.  115. 

In  no  case  has  the  underwriter  been  held 
liable  when,  as  in  this  case,  he  has  limited  his 
insurance  to  the  cargo  below  deck. 

C.  A.  V. 

July  I,  1881.  The  Court.  The  learned 
Judge  of  the  District  Court  who  decided  this 
cause,  so  clearly  and  accurately  stated  the  law 
which  governs  it,  as  I  think  it  ought  to  be  held 
to  exist,  that  I  do  not  propose  to  amplify  or  re- 
peat his  statement.     I  aidopt  it  fully. 

As  a  general  rule  the  jettison  of  a  deck  cai^o 
would  not  entitle  its  owners  to  contribution  in 
general  average  from  the  cargo  stowed  below 
deck.  But  where,  in  pursuance  of  the  general 
custom  of  the  trade  to  which  the  special  kind  of 
cargo  belongs,  the  vessels  engaged  in  its  trans- 
portation are  loaded  partly  on  deck  and  paitly 
under  deck,  and  the  deck  cargo  is  necessarily 
sacrificed  for  the  safety  of  the  rest,  the  general 
cargo  may  be  subjected  to  contribution  to  the 
loss. 

In  the  Court  below  the  case  turned  upon  the 
existence  of  such  a  custom,  and  was  properly 
decided  upon  the  insufficiency  of  the  proof  of  it. 
Since  the  case  came  into  this  Court,  further  evi- 
dence has  been  taken,  which  shows  it  to  be  the 
custom,  where  a  full  cargo  of  gas  pipe  is  shipped, 
that  part  of  it  is  stowed  above  and  part  below 
deck.  This  is  the  uniform  usage  among  manu- 
facturers of  gas  pipe  east  of  the  Alleghenies,  who 
employ  water  transportation,  and  for  the  reason 
that,  on  account  of  the  light  weight  of  the  article 
compared  with  its  bulk,  the  full  capacity  of  the 
vessel  cannot  be  made  available  without  such  dis- 
tribution of  the  cargo.  It  is  coeval  with  the 
manufacture  and  transportation  of  gas  pipe  on  a 
large  scale,  and  it  is,  therefore,  shown  to  have 
been  of  such  general  prevalence  and  long  con- 
tinuance as  to  entitle  it  be  recognized  as  a  gen- 
eral custom  of  the  trade. 

There  must  then  be  a  decree  for  the  libellant 
against  the  respondent  for  its  contributory  por- 
tion of  the  loss  caused  by  the  jettison.  This  is 
admitted  to  be  I77.50,  and  for  this  sum,  with 
interest  from  the  date  of  filing  the  libel,  and  costs 
in  this  Court  alone,  decree  will  be  entered. 

Opinion  by  McKennan,  Circ.  J. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


281 


Weekly  Notes  of  Cases. 


Voi„  X.]      THURSDA  Y,  AUG.  ti,  1881.      [No.  17. 


g)t(prenie  ©outt. 


May,  '81,  98.  May  5,  1881. 

Harberger's  Appeal. 

Executors — Acts  of  March  2p,  1832,  and  May 
/,  1861 — Until  after  the  grant  of  letters  testa- 
mentary  the  Court  cannot  compel  a  resident 
executor  to  give  security — Allegations  of  prob- 
able mismanagement. 

Where  a  person  has  heen  nominated  as  executor  in  a  will, 
who  is  a  resident  of  the  State,  the  Orphans'  Court  has  no 
authority  to  direct  the  Register  of  Wills  only  to  issue  let- 
ters testamentary  to  him  on  condition  of  his  entering  secu- 
rity for  the  faithful  performance  of  his  duty  as  executor. 

It  is  only  in  the  case  of  a  non-resident  of  the  G>mmon- 
wealth,  that  the  Register  or  the  Court  can  require  bond 
from  the  executor  before  the  issuing  of  letters  testament- 
try  to  him.  Proof  that  the  person  named  in  the  will  as 
executor  is  insolvent,  untrustworthy,  and  a  resident  of  a 
county  in  the  State  other  than  that  of  the  testator's  resi- 
dence, and  where  his  personal  estate  is  situated,  is  insuf- 
ficient. 

The  Acts  of  March  29,  1832  (Purd.  Dig.,  453),  and 
May  I,  1 861  (Ibid.  464),  which  authorize  the  Court  to 
require  security  from  or  to  vacate  the  letters  of  an  execu- 
tor who  b  wasting  the  estate,  do  not  become  operative 
until  after  the  granting  of  letters. 

Appeal  of  Louis  B.  Harberger  from  the  decree 
of  the  Orphans'  Court  of  Lancaster  County,  di- 
recting the  Register  of  Wills  only  to  issue  letters 
testamentary  to  Louis  B.  Harberger  under  the 
will  of  Elizabeth  B.  S.  Harberger,  deceased,  upon 
his  entering  security  in  the  sum  of  125,000. 

The  material  facts  of  this  case  were  as  follows : 
Mrs.  Elizabeth  B.  Stowers  Harberger,  by  her 
will,  dated  in  1873,  appointed  as  her  executors 
two  of  her  sons,  Louis  B.  Harberger  and  Alexan- 
der J.  Harberger,  whom  she  authorized  to  sell 
her  real  estate,  without  liability  on  the  part  of 
the  purchasers  to  see  to  the  application  of  the 
purchase-money.  At  the  date  of  the  will,  Mrs. 
Harberger  resided  at  Philadelphia,  of  which  city 
her  son,  Louis  B.  Harberger,  was  and  still  re- 
mains a  resident.  Her  son,  Alexander  J.  Har- 
berger, was  and  is  a  resident  of  Lancaster,  to 
which  place  Mrs.  E.  B.  S.  Harberger  removed 
her  residence  several  years  prior  to  her  death, 
which  happened  there.  May  10,  1879. 

Several  caveats  were  filed  with  the  Register 
of  Lancaster  County,  and  upon  the  offering 
of  Mrs.  Harberger's  will  for  probate  there  was  a 
contention  as  to  whether  letters  testamentary 


should  be  issued  to  Louis  B.  Harberger  as  one  of 
the  executors.  The  Register  decided  to  issue 
letters  to  Louis  B.  and  Alexander  J.  Harberger 
jointly.  From  this  decision  an  appeal  was  taken 
by  A.  J.  Harberger  et  al.  to  the  Orphans'  Court 
of  Lancaster  County,  and  the  Court  made  an 
interlocutory  order,  directing  the  Register  to 
withhold  the  issuing  of  letters  testamentary  to 
Louis  B.  Harberger,  until  the  determination  of  the 
appeal ;  and  it  appearing  that  by  some  mistake 
letters  had  been  issued,  the  Court  also  granted  a 
rule  to  show  cause  why  the  letters  granted  to  Louis 
B.  Harberger  sliould  not  be  revoked,  or  he  be 
ordered  to  give  bond  with  security  for  the  faith- 
ful performance  of  his  duty  as  executor.  On  the 
same  day,  August  20,  1880,  the  Register  issued 
letters  to  Alexander  J.  Harberger.  On  August 
30,  1880,  Alexander  J.  Harberger  filed  an  in- 
ventory and  appraisement  of  the  personal  effects 
of  the  deceased,  amounting  to  ^539.54. 

The  testimony,  taken  under  the  above  rule  to 
show  cause,  tended  to  show  that  Louis  B.  Har- 
berger was  a  man  of  no  property,  indebted  to 
the  extent  of  about  I2000,  and  was  on  bad  terms 
with  the  members  of  his  family.  Some  evidence 
was  given  to  show  that  he  had  proved  himself 
untrustworthy  in  money  matters  as  secretary  of 
a  cemetery  association,  and  also  that  his  mother 
had  lost  confidence  in  him  after  the  date  of  her 
will. 

After  argument,  the  Coiurt,  in  an  opinion  by 
Livingston,  P.  J.,  held,  that  Louis  B.  Harber- 
ger had  z.  prima  facie  right  to  letters  testament- 
ary jointly  with  A.  J.  Harberger,  *'  but  inasmuch 
as  Louis  B.  Harberger  is  a  non-resident,  the 
estate  apparently  large,  and  the  will  does  not  re- 
quire the  purchaser  to  see  to  the  proper  applica- 
tion of  the  purchase-money,  but  expressly  relieves 
him  from  so  doing,  we  think,  as  he  is  a  man  of 
no  estate,  he  should  give  security  for  the  perform- 
ance of  his  duty  as  executor,  and  the  proper  ac- 
counting for  and  payment  over  on  distribution 
of  all  moneys  which  may  come  to  his  hands  and 
possession  as  executor  of  the  will  of  £.  B.  S. 
Harberger,  deceased." 

The  following  decree  was  entered:  **We, 
therefore,  order  and  direct  the  Register  of  Wills 
of  Lancaster  County,  from  whose  decision  this 
appeal  was  taken,  to  issue  letters  testamentary  to 
Louis  B.  Harberger  upon  the  estate  and  under 
the  will  of  E.  B.  Stowers  Harberger,  deceased, 
upon  the  presentation  of  a  bond  by  said  L.  B. 
Harberger,  approved  by  this  Court,  in  the  sum 
of  125,000.  The  appeal  of  L.  B.  Harberger  is 
dismissed." 

Louis  B.  Harberger  took  this  appeal,  assigning 
for  error,  inter  alia,  the  above  decree. 

If.  M.  North  (with  him  H.  B.  Swarr  and/. 
Joseph  Murphy),  for  the  appellant. 

There  is  no  authority  in  law  for  the  Court  to 
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require  a  person  who  is  nominated  an  executor 
by  a  will,  who  is  a  resident  of  this  State,  to  enter 
security  in  advance  of  his  receiving  the  grant  of 
the  letters  testamentary.  It  is  the  right  of  a  tes- 
tator to  name  his  executor,  and  the  Court  can- 
not, in  the  absence  of  some  rule  of  public  policy 
or  express  statute,  impose  restrictions  on  that 
right.  The  Acts  of  March  29, 1832  (Purd.  Dig. 
453),  and  May  i,  1861  (Ibid.  454,  pi.  242)  au- 
thorize the  Court  to  require  security  from,  or  to 
vacate  the  letters  of  an  executor  who  mismanages 
the  estate,  etc.  But  those  Acts  have  no  applica- 
tion until  after  the  grant  of  letters  and  proof  of 
misconduct. 

Cohen's  Appeal,  2  Watts»  175. 

^ebb  V,  Dietrich,  7  W.  &  S.  401. 

FarsoD*s  Appeal,  I  Norris,  465. 
J.  Z.  SteinmetZj  for  the  appellees. 
The  position  that  L.  B.  Harberger  could  not 
come  within  the  terms  of  either  Act,  as  he  had 
not  received  letters,  is  untenable. 

Piper's  Appeal,  8  Harris,  70. 

Compropst's  Appeal,  9  Casey,  537. 
An  executor  derives  his  office  from  the  will ; 
the  letters  testamentary  are  but  official  evidence. 
The  object  of  the  Acts  of  Assembly,  authorizing 
the  Court  to  remove  executors  or  require  secu- 
rity, is  to  protect  the  estate,  and  it  is  but  an  illu- 
sory construction  of  those  Acts  to  hold,  that, 
where  it  is  clearly  shown  to  the  Court,  in  a  pre- 
liminary proceeding,  on  appeal  from  the  Regis- 
ter, that  the  executor  named  in  the  will  is  a  pau- 
per and  in  debt,  a  non-resident  of  the  county, 
and  utterly  untrustworthy,  the  Court  is  powerless 
to  require  security  until  after  he  is  afforded  recog- 
nition by  the  granting  of  letters,  and  full  oppor- 
tunity to  defraud  the  estate. 

McKennan's  Appeal,  3  Casey,  237. 

Chew's  Estate,  2  Parsons,  153. 

McKennan  v.  McCahan,  2  Phila.  215. 

June  13,  1881 .  The  Coxjrt.  The  appellant's 
right  to  letters  testamentary  was  received,  not 
from  any  Act  of  the  Legislature,  but  from  the 
will  of  his  mother,  Mrs.  Harberger,  and  to  these 
letters  he  was  entitled  without  regard  to  his  pecu- 
niary circumstances.  As  his  mother  had  a  right 
to  devise  to  him  the  whole  of  her  property,  had 
she  been  so  disposed,  so  had  she  the  right  to 
commit  to  him  the  charge  of  it,  in  whole  or  in 
part,  as  to  herself  might  seem  proper,  and  this 
right  no  one  can  be  permitted  to  call  in  ques- 
tion. 

It  is  only  after  letters  have  been  committed  to 
an  executor  that  the  Act  of  March  29, 1832,  and 
of  May  1, 1 86 1,  become  operative,  and  until  that 
time  the  Orphans'  Court  has  no  jurisdiction  either 
to  control  the  issuing  of  letters  to  him,  or  to 
compel  him  to  give  bail. 

After  that  time  for  any  of  the  causes  specified 
in  the  Act,  and  for  none  other,  the  Court  may 


dismiss  him  or  require  sureties  for  the  proper 
administration  of  the  estate  committed  to  his 
charge.  (Cohen's  Ap.,  2  Watts,  175;  Webb  r. 
Dietrich,  7  W.  &  S.  401.) 

Whilst,  therefore,  the  Court  below  did  that  which 
was  proper  in  refusing  to  vacate  the  letters  testa- 
mentary issued  by  the  Register  to  the  appellant, 
Louis  B.  Harberger,  it  did  wrong  in  imposing  upon 
him  the  giving  of  a  bond  conditioned  for  the  faith- 
ful performance  of  his  duties  as  executor.  Such 
an  order  can  only  be  imposed  upon  one  "  not 
being  an  inhabitant  of  this  Commonwealth,"  who 
claims  the  right  to  act  as  executor,  but  not  upon 
one  merely  resident  in  a  different  county  from 
that  from  the  Register's  office  of  which  the  let- 
ters testamentary  roust  issue.  If  the  executor 
indicated  by  the  will  be  an  inhabitant  of  the  State 
he  is  relieved  from  the  necessity  of  giving  a  bond, 
and  for  this  reason  the  decree  of  the  Orphans' 
Court  must  be  reversed. 

It  is  now  ordered  and  decreed  that  that  part  of 
the  decree  of  the  Orphans'  Court  requiring  Louis 
B.  Harberger  to  give  an  approved  bond  in  the  sum 
of  125,000  be  reversed  and  set  aside,  and  that 
that  part  of  said  decree  which  directs  the  Regis- 
ter to  issue  letters  testamentary  to  the  said  Har- 
berger be  affirmed.  And  it  is  further  ordered 
that  the  appellee  pay  the  costs  of  this  appeal. 

Opinion  by  Gordon,  J. 


May,  '81,  148. 


Lehr's  Appeal. 


May  4,  i88i. 


Orphans*  Court— Bill  of  review — Not  graniahU 
of ter  fund  actually  paid  to  distributees — Act  of 
October  ij,  184a — Proviso — Laches. 

The  Orphans'  G>urt  has  no  jurisdiction,  upon  a  petidon 
for  a  review  under  the  Act  of  Oct.  13,  1840  (Purd.  Dig. 
1 109,  pi.  49)»  to  vacate  a  decree  confirming  an  auditor's 
report  distributing  a  fund,  after  actual  payment  to  the  dis- 
tributees in  accordance  with  the  decree. 

The  report  of  an  auditor,  making  distribntion  of  a 
decedent's  estate  to  certain  legatees  and  others,  was  con- 
firmed by  the  Orphans'  Court  without  exceptions,  and  the 
fund  was  paid  over  to  the  distributees.  Several  months 
afterwards,  one  of  the  distributees  presented  a  petition  for 
review,  on  the  ground  that  the  auditor  had  misconstnied 
the  decedent's  will,  whereby  the  petitioner  received  less 
than  he  was  justly  entitled  to.  The  petitioner  averted 
that  owing  to  non-residence  and  absence,  he  had  been 
unable  to  appear  at  the  audit  or  file  exceptions  to  the  re- 
port. The  Court  granted  the  prayer  of  the  petition  and 
referred  the  matter  back  to  the  auditor,  with  instructions 
to  amend  the  report  of  distribution  in  accordance  with 
the  construction  of  the  will  set  forth  in  an  opinion  filed, 
and  subsequently  dismissed  exceptions  to  and  confirmed 
the  amended  report : 

Heldy  to  be  error.  Under  the  proviso  in  the  Act  of 
October  13,  1840  (j«/ra),the  petition  for  review  must 
aver,  as  an  essential  requisite  to  jurisdiction,  that  the 
money  has  not  been  paid  under  the  decree. 
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Appeal  from  the  decree  of  the  Orphans'  Court 
of  York  County,  dismissing  the  exceptions  of 
Adam  Lehr  to  the  amended  report  of  the 
auditor  in  the  matter  of  the  distribution  of  the 
estate  of  Philip  Lehr^  deceased. 

The  materiad  facts  are  concisely  stated  in  the 
opinion  of  the  Supreme  Court,  as  follows: 
"The  executors  of  Philip  Lehr's  estate  filed  their 
account  in  the  Register's  office  of  York  County, 
OB  the  37th  of  July,  1866,  which  was  duly  pre- 
sented to  the  Orphans'  Court  and  confirmed. 
An  auditor  was  appointed,  September  18,  1866, 
to  distribute  the  balance  of  money  found  to  be 
in  their  hands.  On  the  aad  of  the  succeeding 
November  the  auditor  filed  his  report,  which  was, 
9^  Ax  as  appears  by  the  record,  confirmed  with- 
out opposition,  and  in  December  following  the 
executors  distributed  the  money  in  their  hands 
to  the  legatees  as  directed  by  the  decree  of  the 
Court.  Thus  was  the  matter  fully  closed  up  in 
regular  order  in  accordance  with  the  terms  and 
conditions  prescribed  by  the  Act  of  Assembly. 

'*Then,  on  the  9th  of  May,  1867,  we  have 
the  petition  of  John  Lehr,  the  s^pellee,  for  a 
review  of  the  previous  proceedings,  on  the  ground 
diat  the  auditor  had  misconstrued  the  will  of 
Philip  Lehr,  and  that  he,  the  petitioner,  had  not 
received  as  much  of  the  estate  as  lawfully  be- 
longed to  him.  This  petition  was  entertained 
by  the  Court,  which,  after  reviewing  the  former 
report,  came  to  the  conclusion  that  it  was  wrong, 
and  referred  it  back  to  the  auditor,  with  direc- 
tions to  rehear  the  parties  and  make  distribution 
according  to  the  principles  expressed  in  the 
opinion  of  the  learned  Judge  who  delivered  it. 
On  the  9th  of  December,  1868,  this  second 
report  of  the  auditor  was  filed,  and  upon  it  the 
decree  was  rendered  which  is  the  subject  of  the 
present  appeal." 

This  decree  was  not  entered  until  March  23, 
1 88 1,  and  was  simply,  ''Exceptions  dismissed 
and  report  confirmed,"  no  opinion  being  filed. 
Adam  Lehr  took  this  appeal,  assigning  for  error, 
the  decree  dismissing  his  exception,  iVi/^r  a/ia, 
<'  that  the  Court  had  no  jurisdiction  to  make  the 
order  and  decree  dated  July  7,  1868,  and  to 
order  the  auditor  to  rehear  his  former  report  of 
distribution  and  report  a  distribution  in  con- 
formity to  the  opinion  and  instruction  contained 
in  said  decree." 

Cochran  and  Hay^  for  the  plaintiff  in  error. 

John  Lehr,  by  his  failure  to  present  his  claim 
at  the  audit,  and  his  laches  in  permitting  six 
months  to  elapse  after  the  money  had  been 
actually  distributed  under  the  decree  before  pre- 
senting his  petition  of  review,  was  estopped  from 
claiming  an  amended  distribution.  Under  the 
Act  of  October  13,  1840  (Purd.  Dig.  1109,  pi. 
49)1  &  petition  for  review  must  allege  that  the 


balance  found  due  by  the  decree  has  not  been 
paid  over  by  the  accountant.  As  the  petition 
in  this  case  did  not  so  aver,  and  as  the  balance 
had  in  fact  been  paid  over  and  releases  taken, 
and  as  there  is  no  allegation  of  fraud,  or  of  igno- 
rance by  the  petitioner  at  the  time  of  the  filing 
of  the  first  report,  or  of  error  in  law  appearing 
upon  the  face  of  the  original  decree,  the  Court 
had  no  jurisdiction  to  grant  the  review. 

W.  C.  Chapman^  for  the  appellee. 

If  the  construction  of  the  will  of  Philip  Lehr, 
as  finally  adopted  by  the  Court  below,  be  correct, 
there  would  have  been  a  failure  of  justice,  if  the 
mistake  in  the  first  decree  had  not  been  corrected. 
The  only  effect  of  the  final  decree  is  to  require 
those  who  have  received  John  Lehr's  money  by 
mistake,  and  who  still  hold  it,  to  make  restitution. 
If  any  of  the  legatees  who  received  his  money 
have  become  insolvent,  the  loss  of  course  must 
be  his. 

June  13,  1881.  The  Court.  (After  stating 
the  facts  as  above.)  It  may  be  that  the  interpre- 
tation of  Philip  Lehr's  will,  put  upon  it  by  the 
learned  Judge  of  the  Orphans'  Coiut,  was  the 
right  one,  and  that  the  appellant,  had  he  pre- 
sented his  claim  in  time,  would  have  been  entitled 
to  the  full  amount  awarded  to  him  by  the  Court's 
decree.  This,  however,  is  a  matter  which  we 
do  not  propose  to  discuss,  since  the  discussion 
would  be  fruitless.  The  appellee's  petition  for 
a  review  came  too  late,  and  it  was,  in  itself, 
fatally  defective,  hence  it  ought  not  to  have 
been  entertained.  This  proceeding  is  under  the 
Act  of  13th  of  October,  1840,  which  provides 
for  petition  of  review,  and  gives  the  Judges  of 
the  Orphans'  Court  power  to  open  their  decrees 
of  confirmation,  and  to  re-examine  the  accounts 
of  exceptors,  administrators,  and  guardians. 
But  the  proviso  to  that  Act  expressly  stipulates 
that  its  provisions  shall  not  extend  to  any  case 
where  the  balance  found  due  shall  have  been 
actually  paid  and  discharged. 

As,  in  the  case  in  hand,  distribution  had  been 
nude  by  the  executors  to  the  parties  entitled 
under  the  original  decree,  it  is  very  clear,  if  we 
are  to  be  governed  by  the  statute,  that  the  Court 
had  no  jurisdiction  to  entertain  the  petition, 
hence  its  decree  thereon  was  void  and  of  no 
effect. 

Moreover,  the  petition  is  defective  in  this, 
that  it  does  not  allege  that  the  balance  found  to 
be  due  was  not  paid  over  by  the  accountants.  The 
petition  is  in  the  nature  of  a  bill  in  equity,  and 
must  set  out  all  things  necessary  to  give  the 
Court  jurisdiction ;  here,  however,  the  one  thing, 
of  all  others,  necessary  to  give  the  Court  juris- 
diction is  omitted.  This  was,  of  itself,  fatal  to 
the  plaintiffs  case,  and  his  petition  for  this 
reason,  were  there  none  others,  ought  to  have 
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been  refused.  (Russell's  Administrators*  Ap.,  lo 
Ca.  258.) 

The  decree  of  the  Court  below  is  now  re- 
versed and  set  aside,  and  the  petition  of  the 
plaintiff  dismissed,  at  the  costs  of  the  appellee. 

Opinion  by  Gordon,  J. 

{C/.  Gillcn's  Appeal,  8  Weekly  Notes,  499]. 


Jan.  '81,  174.  March  23,  1881. 

Wentz's  Appeal. 

Mortgage  —  Description  —  Mistake — Rights   of 
judgment-creditor, 

Od  distribution  of  the  proceeds  of  a  sherifTs  sale,  evi- 
dence that  a  mistake  has  oeen  made  in  the  description  of 
the  property  covered  by  a  recorded  mortgage,  so  as  to  ren- 
der it  inapplicable  to  the  premises  apon  >vhich  it  was 
intended  by  the  parties  to  take  effect  as  a  lien,  is  inad- 
missible as  against  a  subsequent  judgment-creditor  of  the 
mortgagor  whose  judgment  was  a  lien  upon  the  premises 
sold. 

Appeal  of  Thomas  H.  Wentz  from  a  decree 
of  the  Common  Pleas  of  Montgomery  County, 
distributing  the  proceeds  of  a  sheriffs  sale  of 
certain  real  estate  of  Cyrus  Baker. 

The  facts  as  found  by  the  auditor  appointed  to 
report  upon  the  special  return  made  in  the  case 
were  as  follows : — 

In  1872  Henry  Freedley  conveyed  to  Cyrus 
Baker  a  lot  of  ground  situate  on  the  northwest 
side  of  Willow  Street  in  the  borough  of  Norris- 
town,  one  hundred  and  forty  feet  southwest  from 
Spruce  Street,  being  forty  feet  front  on  Willow 
Street,  and  one  hundred  feet  deep. 

Baker  divided  this  lot  into  three  equal  parts 
(lots  Nos.  1,2,  and  3),  each  containing  in  front 
about  1 3  feet  4  inches,  and  erected  a  house  oi\ 
each  part. 

Plan. 
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By  a  mortgage  recorded  November  11,  1872, 
Baker  mortgaged  the  three  houses  and  the  lot  of 
land  forty  feet  front  on  Willow  Street  and  one 
hundred  feet  deep  to  '*  the  Second  National 
Saving  Fund  and  Loan  Association"  to  secure  the 
sum  of  l4aoo.  On  Sept.  27,  1875,  Baker  pro- 
cured a  release  froiP  .tfie  Second  National  Asso- 


ciation exonerating  from  the  lien  of  their  said 
mortgage  a  lot  which  was  described  in  the  release 
**  beginning  at  a  point  on  the  northwest  side  of 
Willow  Street,  at  the  distance  of  one  hundred 
and  forty  feet  southwesterly  from  Spruce  Street, 
being  a  comer  of  this  ground  now  or  late  of  Marple 
Davis,  thence  by  said  Davis's  ground  northwest- 
erly one  hundred  feet  to  ground  now  or  late  of 
Henry  Freedley  et  al,^  thence  by  said  Freedley's 
land  northeasterly  and  parallel  to  Willow  Street 
thirteen  feet  and  four  inches  to  the  line  of 
other  ground  of  the  said  Cyrus  Baker,  thence  by 
said  ground  southeasterly,  passing  through  the 
middle  of  the  partition  wall,  dividing  this  and  the 
house  erected  on  the  adjoining  lot,  one  hundred 
feet,  to  the  northwesterly  side  of  said  WiUow 
Street,  thence  along  said  side  of  said  street  south- 
westerly thirteen  feet  four  inches  to  the  place  of 
beginning ;  being  the  one-third  part  of  said  mort- 
gaged premises,  * ' 

This  release  was  prepared  by  the  secretary  of 
the  association,  who  was  furnished  by  Baker  with 
the  courses  and  distances.  Baker  then  mortgaged 
the  premises  as  described  in  the  release  to  **  The 
William  Penn  Building  and  Loan  Association," 
by  mortgage  recorded  September  27,  1875,  to 
secure  the  sum  of  f  1200. 

On  the  5th  of  September,  1876,  Thomas  H. 
Wentz  obtained  judgment  against  Cyrus  Baker  for 
^3124.88. 

On  the  17th  of  May,  1878,  **The  William 
Penn  Building  and  Loan  Association"  entered 
judgment  on  the  bond  accompanying  their  mort- 
gage above  mentioned  for  I1200. 

On  the  27th  of  July,  1878,  "The  Second 
National  Saving  Fund  and  L6an  Association" 
entered  judgment  on  the  bond  accompanying 
their  mortgage  above  mentioned  for  I4000 ;  and 
under  a  fi.  fa.  issued  to  June  Term,  1878,  levied 
upon  lots  No.  I  and  No.  2,  which  were  sold  by 
the  sheriff,  under  a  vend,  ex.,  to  the  plaintiff  in  the 
execution,  a  special  return  made  and  confirmed, 
and  a  deed  executed. 

Under  a  fi.  fa.  to  March  Term,  1879,  "The 
William  Penn  Building  and  Loan  Association" 
(the  writ  having  indorsed  thereon  that  the  judg- 
ment was  on  the  bond  accompanying  the  mort- 
gage) levied  upon  the  house  and  lot  No.  3,  cor- 
rectly described  in  the  fi.  fa.,  and  sold  it  under 
a  vend.  ex.  The  plaintiff  in  the  execution  be- 
came the  purchaser  thereof,  and  claimed  the  right 
to  receipt  to  the  sheriff  as  the  first  lien  creditor, 
and  the  sheriff  made  a  special  return  of  said  sale 
in  accordance  with  said  claim. 

To  this  special  return  Wentz  filed  exceptions 
2tnd  the  matter  was  thereupon  referred  to  B.  E. 
Chain,  Esq.,  as  auditor.  From  the  evidence 
taken  before  him,  it  appeared  that  the  intention  of 
all  the  parties  concerned  was  by  the  release  of 
September  27,  1875,  to  exonerate  lot  No.  3  from 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


285 


the  lien  of  the  Second  National  Association's 
mortgage,  that  it  had  likewise  been  the  intent 
of  all  parties  to  mortgage  said  lot  No.  3  to  the 
William  Penn  Association,  and  that  it  was 
entirely  through  a  mistake  tliat  another  lot  of 
ground  was  described  in  said  release  and  mort- 
gage. The  auditor  was  of  opinion  that  under 
these  circumstances  the  William  Penn  Associa- 
tion were  entitled  to  the  first  lien  upon  the  fund, 
and  therefore  reported  that  they  should  be 
allowed  to  have  the  special  return  made. 

Exceptions  were  filed  by  Wentz  to  this  report, 
and  were  dismissed  by  the  Court,  Ross,  P.  J., 
saying,  in  an  opinion  filed :  **l  affirm  the  audit- 
or's report  on  the  distinct  ground,  that  as  the  de- 
fendant does  not  object,  but  admits  the  mistake, 
his  judgment-creditor  cannot  avail  himself  of  it. 
The  facts  would  constitute  equitable  estoppel  as 
to  Baker,  and  Mr.  Wentz,  his  judgment-creditor, 
is  affected  in  the  same  way.  Of  course,  if  Mr. 
Wentz  had  been  a  mortgagee  or  a  grantee  for 
value  withput  notice,  the  ruling  would  be  the 
other  way. 

**  I  am  not  satisfied  entirely  with  the  propriety 
of  this  conclusion.  It  opens  a  wide  door  for 
fraud,  it  encourages  carelessness,  and  to  some 
extent  it  allows  the  lien  of  mortgages  to  be  proved 
by  parol,  and  that,  too,  in  the  very  teeth  of  the 
record ;  but  still  I  am  not  prepared  to  sustain 
the  exceptions  and  set  aside  the  report.  So 
many  cases  of  little  moment  find  their  way  to 
the  Court  of  last  resort  that  I  hope  this  grave  and 
important  point  may  be  finally  ruled  by  that  tri- 
bunal." 

A  decree  was  entered  ordering  distribution  of 
the  fund  in  accordance  with  the  principles  of  the 
auditor's  report.  Wentz  thereupon  took  this  ap- 
peal, assigning  for  error  the  decree  of  the  Court. 

C  If,  Stenson^  for  appellant. 

It  is  clear  that  the  appellant  is  entitled  to 
the  fund.  His  judgment  was  the  first  lien  upon 
the  property,  there  being  af  the  time  of  its 
entry  no  mortgage  of  record,  the  description  of 
which  covered  its  limits.  Nor  had  appellant  any 
other  notice  of  th^  mortgage.  On  the  day  of  the 
sheriff's  sale,  when  the  rights  of  the  parties  were 
fixed 9  the  mortgage  was  not  alien  on  the  premises 
sold.  The  auditor  and  Court  have  since  virtually 
made  a  new  mortgage,  on  parol  evidence,  have 
taken  the  fund  from  the  first  lien  creditor  of  rec- 
ord, and  have  appropriated  it  to  this  putative 
mortgage.  The  mistake  was  a  mistake  of  the 
appellees  and  their  scrivener,  of  which  the  appel- 
lant not  only  had  no  notice,  but  by  which  he 
was  lulled  to  security  by  finding  of  record  that 
the  mortgage  covered  other  property.  The  de- 
scription being  the  same  in  the  release  and  in  the 
new  mortgage  tended  to  confirm  the  record  and 
negative  the  idea  of  mistake.  A  judgment-cred- 
itor has  the  right  and  the  duty  to  rely  on  the 


records  of  liens,  and  is  not  responsible  for  a  mis- 
take, nor  liable  to  lose  his  lien  by  parol  evidence 
of  the  intentions  of  other  parties.  The  cases  cited 
by  the  auditor,  Court,  and  appellee  are  inappli- 
cable. 

H.  K,  Weand  and  Chas.  T.  Miller,  for  ap- 
pellee. 

The  appellant  is  a  judgment  creditor  and 
stands  precisely  in  the  shoes  of  the  defendant, 
and  cannot  question  the  accuracy  of  the  descrip- 
tion of  the  mortgaged  premises  more  than  the 
defendant  could  have  done  had  he  desired  to  do 
so.  The  defendant  himself  furnished  the  de- 
scription contained  in  appellee's  mortgage,  and 
does  not  seek  to  question  the  validity  of  the 
mortgage  upon  No.  3. 

Act  March  18,  1775,  Purd.  473. 

Rodgers  v.  Gibson,  4  Ycates,  112. 

Heister  v,  Fortner,  2  Binney»  45. 

Cover  V.  Black,  1  Barr,  494. 

Reed's  Appeal,  i  Harris,  476. 

Morris  v.  Ziegler,  21  P.  F.  Smith,  450. 
A  judgment-creditor  is  not  protected  by  the 
recording  Acts  against  secret  conveyances  of  the 
land  or  secret  trusts  in  the  land  of  the  defendant. 
A  mortgage  is  a  conditional  conveyance  of  the 
land  within  the  purview  of  the  Act  of  1775. 

Heister  v,  Fortner,  2  Binn.  43. 

Reed's  Appeal,  I  Harris,  478. 

Tryon  v.  Munson,  27  P.  F.  Smith,  258. 
If  an  unrecorded  conveyance,  of  which  a 
judgment-creditor  had  no  notice,  is  good  against 
such  creditor,  how  much  more  should  a  recorded 
mortgage  be  valid  as  against  a  judgment-creditor, 
even  if  there  is  an  error  in  the  description  of  the 
mortgaged  premises.  Aftej  Baker  executed  his 
original  mortgage  he  had  only  an  equity  of  re- 
demption, and  Wentz's  judgment,  entered  a  year 
afterwards,  bound  only  that. 

Whatever  puts  a  party  upon  inquiry  amounts 
to  notice,  provided  the  inquiry  becomes  a  duty, 
as  in  the  case  of  purchasers  and  creditors,  where 
the  inquiry  if  pursued  would  lead  to  knowledge 
of  the  requisite  facts. 

Mulliken  u.  Graham,  22  P.  F.  Smith,  490. 

Parke  v.  Neeley,  9  Norris,  52. 
There  was  enough  on  the  record  to  put  any 
one  inspecting  it  on  inquiry,  and  affect  him  with 
notice  of  the  mistake.  The  release  expressly 
purported  to  release  a  portion  of  the  premises 
included  in  the  first  mortgage,  in  which  the 
description  was  accurate.  That  the  starting-point 
of  the  description  in  the  release  and  new  mort- 
gage was  erroneous  was  also  shown  by  the  rest  of 
the  description. 

May  2,  1881.  The  Court.  It  is  not  ques- 
tioned that  the  appellant's  judgment  was  a  lien 
from  the  date  of  its  entry,  upon  the  land 
which  was  sold  by  the  sheriff.  The  appellee 
claims  the  proceeds  of  the  sale,  under  its 
mortgage,  because  it  was  prior  in  date  to  the 
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appellant's  judgment,  and  the  claim  would  be 
good,  if  in  truth  it  was  a  lien  as  against  the  ap- 
pellant. But  the  latter  alleges  that  it  was  no 
lien  at  all  because  the  land  described  in  the 
mortgage,  is  not  the  land  sold  by  the  sheriff. 
The  sale  was  made,  not  under  the  mortgage,  but 
under  a  judgment  given  to  secure  the  same  debt; 
not  entered  however  until  after  the  appellant's 
judgment.  The  appellee  must  therefore  stand 
upon  the  mortgage.  If  that  is  not  a  lien  as 
against  the  appellant,  it  is  of  no  avail  and  the 
decree  must  be  reversed.  The  land  sold  was  the 
lot  described  as  No.  3  in  the  plans  printed  in  the 
paper  books,  the  description  commencing  at  a 
point  180  feet  southwest  from  Spruce  Street. 
The  land  covered  by  the  mortgage  is  a  lot  of  the 
same  dimensions,  but  commencing  at  a  distance 
of  140  feet  southwest  of  Spruce  Street.  As  the 
whole  width  of  the  lot  sold,  and  also  of  the  lot 
described  in  the  mortgage  is  but  13  feet  4  inches, 
no  change  in  the  courses  given  in  the  mortgage, 
would  make  the  descriptions  cover  the  same 
ground.  If  the  courses  of  the  two  end  lines  of 
13  feet  4  inches  each  are  reversed,  it  would 
simply  result  in  describing  the  lot  No.  i,  which 
was  in  no  circumstances  intended  to  be  included 
in  the  mortgage.  The  radical  defect  was  in  de- 
scribing the  distance  from  Spruce  Street  to  the 
point  of  commencement  as  140,  instead  of  180 
feet.  But  it  is  a  fatal  defect  because  it  excludes 
the  possibility  of  applying  the  description  of  the 
ground  covered  by  the  mortgage  to  the  ground 
sold  by  the  sheriff.  In  these  circumstances,  can 
the  appellant  be  deprived  of  his  undoubted  right 
as  a  first  lien  creditor,  simply  because  there  was 
a  mistake  in  the  description,  which,  as  between 
the  mortgagor  and  the  mortgagee,  would  be  cor- 
rected upon  proper  proceedings,  or  which,  in 
equity,  would  be  treated  as  corrected  ?  The  fact 
and  the  character  of  the  mistake  are  entirely  un- 
disputed, and  also  that  it  was  the  mistake  of  the 
mortgagor.  Of  course  its  non-discovery  was  due 
to  the  negligence  of  the  mortgagee  in  not  cer- 
tainly ascertaining  the  error  at  the  time.  For 
these  faults,  whether  of  omission  or  commission, 
the  appellant  is  in  no  manner  responsible.  Why 
then  shall  he  be  deprived  of  the  plain  legal 
right,  for  it  is  a  legal  and  not  an  equitable  right 
that  he  claims?  Moreover  he  does  not  claim 
under,  but  against  the  mortgagor.  He  owes  no 
duty,  either  to  the  mortgagor  or  mortgagee. 
What  consideration  which  may  or  does  apply  as 
between  them,  can  possibly  affect  him  or  his 
rights?  It  is  no  answer  to  say  that  the  same 
error  occurred  in  the  original  release  of  the  lot 
No.  3,  given  by  the  holders  of  the  first  {4000 
mortgage,  and  if  the  second  mortgage  is  no  lien 
the  first  one  is.  That  mortgage  is  not  before  us, 
no  claim  is  made  under  it,  and  lots  Nos.  i  and  2 
were  sold  to  pay  it.    But  it  is  contended  that 


the  appellant  is  a  judgment-creditor  of  the  mort- 
gagor, and  as  such  he  has  only  the  rights  which 
the  latter  possessed  against  the  mortgagee,  and 
that  under  the  recording  Act  of  March  17,  1775, 
he  is  not  entitled  to  the  protection  of  subsequent 
purchasers  and  mortgagees  for  value  against  secret 
conveyances.  This  view  was  adopted  by  the 
able  auditor  in  the  Court  below,  and  was  con- 
curred in  though  with  great  reluctance  and  much 
doubt  by  the  learned  Judge  of  the  Common 
Pleas.  In  this  we  think  there  was  error.  The 
learned  Judge  admits  that  if  the  appellant  held  a 
mortgage  instead  of  a  judgment,  his  decision 
would  have  been  the  other  way.  We  fail  to  sec 
any  reason  for  this  distinction.  The  appellant 
was  a  bona  fide  creditor  who  has  a  right  to  tbe 
benefit  of  the  proposition  that  he  parted  with  his 
money  on  the  faith  of  the  record  as  he  found  it. 
He  was  bound  by  the  record  of  the  appellee's 
mortgage.  When  he  examined  it,  he  found  it 
was  not  a  lien  upon  that  part  of  the  mortgagor's 
land  which  was  subsequently  sold  an4  produced 
the  fund  in  Court.  He  was  not. bound  to  go 
further.  There  was  no  question  of  a  secret  lien 
or  a  secret  conveyance.  The  instrument  now 
set  up  against  him  is  the  very  one  which  he  saw 
when  he  examined  the  record.  It  is  that  par- 
ticular instrument  and  no  other,  secret  or  open, 
against  which  he  sets  up  his  right.  He  is  a 
creditor  as  well  as  the  appellee,  and  therefore 
their  equities  are  equal.  His  legal  right  is  better, 
and  we  know  of  no  reason  why  he  may  not  assert 
it.  In  truth,  the  appellee  was  guilty  of  a  fault  in 
not  duly  caring  for  its  own  interests.  But  the 
appellant  was  not  derelict  in  any  respect.  When 
he  found  that  the  appellee's  mortgage  covered 
other  ground  than  that  in  dispute,  he  was  under 
no  obligation  to  go  to  the  appellee  and  inquire 
if  there  was  not  a  mistake  in  the  description. 
Why  then  shall  he  be  deprived  of  his  plain  mani- 
fest legal  right  of  priority  ?  It  is  no  answer  to 
say  that  he  cannot  claim  an  advantage  which  his 
debtor  had  not.  He  is  not  claiming  any  such 
right,  nor  any  right  of  the  debtor.  He  is  claim- 
ing only  his  own  right,  and  it  is  a  right  adverse 
to  the  debtor.  The  learned  auditor  argues  that 
the  debtor  could  not  resist  the  right  of  the  appel- 
lee to  have  the  mistake  corrected,  and  he 
concluded  from  that  premise,  that  the  appellant 
cannot  assert  his  right  of  priority,  which  the  law 
gives  him.  Herein  is  the  fallacy.  The  conclu- 
sion does  not  flow  from  the  premise.  The  right 
of  the  debtor  to  resist  the  correction  of  the  mis- 
take in  the  mortgage,  is  not  the  right  which  the 
appellant  either  claims  or  requires  in  the  contro- 
versy. It  is  his  own  right  both  as  against  the 
mortgagor  and  the  mortgagee  which  he  asserts, 
to  wit,  the  right  to  have  a  lien  upon  his  debtor's 
land  not  embraced  in  the  appellee's  mortgage. 
If  the  opposing  doctrine  were  to  prevail  the  con- 
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sequences  would  be  of  the  most  serious  and  alarm- 
ing character.  It  would  then  be  competent  for  a 
mortgagee  to  prove  by  parol  testimony,  in  any 
case,  as  against  a  subsequent  judgment-creditor, 
that  although  he  had  taken  a  mortgage  upon  one 
piece  of  real  estate  belonging  to  his  debtor,  it 
was  the  intention  of  himself  and  his  debtor  to 
include  another  portion  of  the  latter's  land  in 
the  mortgage,  and  that  it  was  omitted  by  mis- 
take. According  to  the  decision  of  the  auditor 
and  Court  below  in  this  case,  such  subsequent 
judgment-creditor  could  not  claim  his  lien  upon 
the  land  not  included,  because  the  debtor  could 
not  resist  the  claim  of  the  mortgagee  to  have 
the  mistake  corrected.  If  such  were  the  law 
citizens  could  never  know  when  they  were  safe 
in  lending  money  upon  the  security  of  judgments, 
in  any  case  where  there  were  prior  mortgages 
upon  any  portion  of  the  debtor's  land.  And 
upon  the  same  principle,  a  subsequent  judg- 
ment-creditor would  be  postponed  to  a  prior 
unrecorded  mortgage,  of  which  he  had  do 
notice,  simply  because  the  mortgage  was  a  good 
lien  against  the  mortgagor,  who  could  not  re.  ist 
its  payment.  Yet  we  held  in  Britton's  Appeal 
(9  Wr.  172),  that  even  in  the  case  of  an  unre- 
corded mortgage  given  for  purchase-money  of 
real  estate,  the  mortgagee  was  only  entitled  to 
priority  in  the  distribution  of  the  proceeds  over 
judgments  subsequently  entered,  upon  proof  that 
the  judgment-creditors  had  actual  knowledge  of 
the  mortgage  before  the  debts  were  contracted 
for  which  their  judgments  were  obtained.  And 
in  Nice's  Appeal  (4  P.  F.  S.  200),  it  was  held 
that  a  debt  secured  by  an  unrecorded  mortgage 
without  possession  taken  under  it,  in  the  life- 
time of  the  mortgagor,  cannot  upon  his  death, 
take  precedence  of  his  general  debts,  but  must 
come  in  for  its  share  as  one  of  them.  On  p. 
201,  Agnew,  J.,  says,  **  We  are  asked  to  extend 
the  exemption  of  an  unrecorded  mortgage  lying 
dormant  at  the  death  of  the  mortgagor,  from  the 
legislation  which  forbids  it  and  limits  its  opera- 
tion, and  to  give  it  precedence  over  the  lien  of 
the  general  ckbts  of  the  decedent.  The  argu- 
ment to  support  this  claim  is  specious,  that  as  the 
mortgage  was  good  against  the  mortgagor  him- 
self while  he  lived,  it  must  intercept  claims  which 
attach  only  at  death  and  must  be,  in  the  order  of 
time,  an  instant  later.  However  plausible  this 
might  appear  against  heirs  and  devisees  whose 
rights  are  inferior  to  those  of  creditors,  it  is  in- 
amiissible  against  the  lien  of  the  general  debts." 
In  Semple  v.  Burd  (7  S.  &  R.  286),  a  case 
constantly  followed  and  never  questioned,  we 
held  that  a  mortgage  not  duly  recorded,  is  not  a 
lien  on  the  land  against  a  subsequent  judgment- 
creditor.  On  page  290,  Duncan,  T.,  defines 
the  relative  rights  and  positions  of  judgment  and 
mortgagc-crecStors :    *'The  judgment  gives  the 


creditor  a  general  lien  ;  the  mortgage  a  specific 
one.  This  is  the  only  difference,  for  the  mort- 
gage is  but  a  security  for  the  debt  specific  and 
limited,  the  judgment  unlimited,  the  securities 
are  equal,  there  is  no  priority." 

The  authorities  cited  by  the  auditor,  and  relied 
upon  here,  do  not  touch  the  point  in  controversy. 
They  relate  only  to  the  right  of  judgment-credit- 
ors, as  purchasers  or  mortgagees  within  the 
meaning  of  the  Act  of  1775.  The  two  latter 
classes  are  protected  against  unrecorded  deeds 
and  conveyances  because  they  are  expressly 
named  in  the  Act.  Of  course  a  judgment- 
creditor  is  neither  a  purchaser  nor  a  mortgagee 
and  is  therefore  not  entitled  to  the  benefit  of 
provisions  which  apply  to  them  only.  But  this 
is  in  no  manner  a  question  of  protection  against 
an  unrecorded  deed  or  other  secret  conveyance. 
The  title  of  the  mortgagor  is  not  in  controversy, 
nor  is  there  any  allegation  that  it  did  not  duly 
appear  of  record.  The  appellee's  mortgage  was 
recorded,  and  the  s^pellant  is  bound  by  every- 
thing that  appears  in  it.  But  the  contention 
relates  to  something  entirely  outside  and  inde- 
pendent of  the  mortgage,  and  which  no  amount 
of  examination  of  the  record  would  have  dis- 
closed. The  mortgage  contained  nothing  which 
indicated  that  it  included  the  lot  No.  3,  and 
hence  there  was  no  duty  resting  upon  the  appel- 
lant to  inquire  whether  it  did,  or  could,  or  was 
intended  to  include  it.  For  these  reasons,  the 
decree  of  the  Court  below  must  be  reversed  and 
the  proceeds  of  sale  awarded  to  the  appellant's 
judgment. 

Decree  reversed  and  record  remitted  for  fur- 
ther proceedings,  the  cost  of  this  appeal  to  be 
paid  by  the  appellee. 

Opinion  by  Gr££N,  J. 


Oct.  and  Nov.  '80,  71.  Oct.  22,  1880. 

Detrick  v.  Sharrar. 

Statute  of  Frauds — What  necessary  to  take 
parol  sale  out  of — Former  adjudication —  When 
record  discloses  that  it  is  not  on  merits  not  con- 
clusive on  parties. 

In  order  to  take  a  parol  sale  of  land  out  of  the  Statute 
of  Frauds,  the  vendee  must  take  actual,  open,  notorious, 
and  exclusive  possession  of  the  premises  in  pursuance  of 
the  contjract,  and  make  such  improvements  thereon  as 
cannot  be  compensated  in  damages. 

The  sustaining  of  a  demurrer  to  a  bill  in  equity  is  sim- 
ply  a  decision  t£it  the  complainant  has  not  set  out  a  case 
entitling  him  to  relief.  It  is  not  a  decision  on  the  merits, 
and  hence  cannot  be  put  in  evidence  against  the  com- 
plainant in  a  subse(|uent  proceeding  on  the  same  cause  of 
action  as  a  bar  to  his  relief  or  recovery. 
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*  Error  to  the    Common   Pleas  of   Venango 
County. 

Ejectment,  brought  Feb.  20,  1878,  by  John, 
William,  Samuel,  and  Ebenezer  Sharrar,  heirs 
of  one  Jacob  Sharrar,  deceased,  against  William, 
Levi,  Elias,  Martin,  and  Jeremiah  Detrick,  heirs 
of  one  Jacob  Detrick,  deceased,  to  recover  a  cer- 
tain tract  of  land  in  Pinegrove  Township. 

On  the  trial,  before  Taylor,  P.  J.,  the  plain- 
tiffs showed  title  as  follows :  Jacob  Sharrar,  who 
was  Jacob  Detrick's  son-in-law,  on  August  23, 
1853,  entered  into  articles  of  argreement  with 
Derickson  and  others  for  the  purchase  of  a  cer- 
tain tract  of  land,  of  which  the  lot /or  which  this 
ejectment  was  brought  was  part,  paid  the  vendor 
the  sum  of  I14,  and  gave  to  them  a  bond  wherein 
Jacob  Detrick  was  surety  for  the  residue  of  the 
purchase-money.  Sharrar  at  once  entered  into 
possession  of  said  tract  and  retained  the  same 
until  his  death,  which  occurred  on  May  25,  1857. 
Plaintiffs  further  showed  that  said  Shairar  died 
intestate,  and  that  they  were  his  heirs.  They 
then  proved  that  Detrick,  on  April  21,  1869, 
paid  to  the  vendor  of  the  land  the  residue  of  the 
purchase-money,  and  obtained  a  conveyance 
thereof  to  him ;  also  that  subsequendy  Detrick 
sold  portions  of  the  land  to  various  purchasers, 
receiving  therefor  sufficient  to  reimburse  him  for 
his  outlay  thereon.  Plaintiffs  brought  this  eject- 
ment to  recover  the  portion  of  the  tract  not  so 
sold,  to  which  defendants  claimed  title  through 
Detrick. 

Defendants  proved  that  Detrick  took  posses- 
sion of  the  land  in  question  after  Sharrar's  death, 
that  he  improved  it  by  clearing,  and  that  he  re- 
tained possession  thereof  until  his  death  in  1876, 
since  which  time  defendants  had  been  seised  of 
the  same.  They  further  proved  by  the  testi- 
mony of  one  Elizabeth  Fox,  that  Jacob  Sharrar 
in  his  last  illness,  about  five  weeks  before  his 
death,  told  Detrick  "to  take  the  land  and  do 
the  best  he  could,  for  he  (Sharrar)  could  not  pay 
for  it ;  if  he  (Detrick)  would  pay  for  it,  it  was 
his,  and  to  try  and  raise  his  (Sharrar's)  children.'' 
They  further  proved  that  E)etrick  had  assisted  in 
maintaining  Sharrar's  children,  and  that  upon 
one  occasion  when  he  was  endeavoring  to  bor- 
row money  to  pay  for  the  land,  he  had  asserted 
that  '<  he  wanted  to  pay  off  the  land  and  to  save 
the  balance,  what  he  could,  for  Sharrar' s  chil- 
dren," also  that  when  he  sold  a  part  of  the  land 
he  had  said  **  he  had  a  right  to  sell  it  for  Sharrar ; 
that  Sharrar  requested  him  to  sell  it  before  he 
died,  to  sell  part  of  the  land  and  to  save  part  of 
it  for  the  children,  and  he  was  going  to  do  so." 

Defendants  then  offered  in  evidence  the  re- 
cord of  a  suit  in  equity  of  April  Term,  1877, 
whereby  it  appeared  that  plaintiffs  to  the  present 
suit,  and  others  as  complainants  had  filed  their 
bill  against  defendants  to  the  present  suit,  and 


others,  as  defendants,  in  which  bill  the  complain- 
ants averred  that  Detrick  had  entered  into  a  ver- 
bal   agreement   with  Sharrar  in   his  lifetime, 
whereby  he  agreed  to  take  care  of  the  land  in 
question,  and  after  selling  so  much  of  it  as  would 
pay  the  purchase-money,  to  keep  the  balance 
safely  for  the  family  of  Sharrar;   that  in  pur- 
suance of  this  agreement  Detrick  had   tsiken 
possession   of   the  land  after  Sharrar's  death, 
and  had  taken  a  conveyance  of  the  title,  paid  the 
balance  of  the  purchase-money,  and  sold  enough 
of  the  land  to  reimburse  himself  for  said  outlay, 
wherefore  said  bill  prayed  for  a  conveyance  of 
said  tract  by  defendants,  heirs  of  Detrick,  to 
complainants  as  heirs  of  Sharrar^  and  for  an  ac- 
count, etc.     Said  record  also  showed  that  the 
defendants  had  demurred  to  the  bill  for  a  mis- 
joinder of  parties,  because  complainants  had  an 
adequate  remedy  at  law,  because  the  alleged 
trust  was  barred  by  the  Statute  of  Limitations, 
because  as  to  the  account  prayed  for  complain- 
ants were  barred  by  said  statute,  and  also  because 
the  Court  had  no  jurisdiction  in  the  premises. 
Said  record  further  showed  that  said  demurrer 
had  been  sustained  by  the  Court,  and  tlie  bill  in 
consequence  dismissed.    This  record  was  offered 
to  show  that  the  matter  in  question  had  been  for- 
merly adjudicated  by  the  Court. 

Objected  to  by  the  plaintiffs ;  objection  sus- 
tained, and  evidence  excluded — exception. 

Defendants  presented,  in/er  alia,  the  foUo^ng 
points:  (i)  If  the  jury  find  from  the  evidence 
that  Jacob  Detrick,  the  ancestor  of  defendants, 
entered  into  a  parol  agreement  with  Jacob  Shar- 
rar for  the  purchase  of  his  equitable  interest  in 
the  lands  in  question,  acquired  by  Sharrar  under 
his  article  of  agreement,  whereby  Sharrar  sold 
to  Detrick  his  interest  in  said  lands  under  said 
contract,  and  that  Detrick  shortly  thereafter  and 
in  pursuance  of  such  parol  agreement  or  under- 
standing entered  into  the  possession  of  the  said 
premises,  and  made  valuable  improvements 
thereon,  and  continued  thereafter  in  possession 
and  occupancy  thereof  under  a  claim  of  title 
derived  from  Sharrar,  such  parol  sale  of  his 
(Sharrar's)  interest  in  said  contract  is  not  within 
the  Statute  of  Frauds,  and  the  verdict  should  be 
for  the  defendants.  Answer,  The  point  is 
affirmed  as  explained  in  the  charge  as  to  what 
constitutes  a  valid  title  under  the  Statute  of 
Frauds. 

(2)  If  the  jury  should  find  from  the  evidence, 
as  claimed  by  the  plaintiffs,  that  Jacob  Detrick 
took  the  title  to  said  lands  by  parol,  subject  to  a' 
parol  agreement  on  his  part  "that  he  should 
hold  the  lands  in  trust  for  the  children  of  Jacob 
Sharrar,"  that  such  agreement  having  been  made 
more  than  five  years  prior  to  the  bringing  of  this 
action,  the  plaintiffs  are  not  entitled  to  recover 
under  it.    Answer.     <*  This  point  is  affirmed  if 
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you  further  find  the  parol  contract  established, 
under  the  instructions  as  to  what  constitute  a 
valid  parol  agreement." 

The  Court  in  its  charge  said,  inter  alia^  after 
referring  to  the  testimony  of  Elizabeth  Fox 
"  If  Detrick  did  not  enter  in  pursuance  of  this 
parol  contract,  then  the  contract  would  not  be 
good ;  it  would  be  void,  for  the  reason  that  pos- 
session must  be  taken  in  pursuance  of  a  parol 
contract,  and  if  Detrick  was  in  possession  before 
that  time,  he  did  npttake  possession  in  pursuance 
of  the  contract,  and  the  contract  is  void  under 
the  Statute  of  Frauds  and  Perjuries.  So  that  so 
fer  as  the  possession  of  this  land  is  concerned,  if 
Jacob  Sharrar  was  in  possession  of  it  five  weeks 
prior  to  his  death,  and  Detrick  did  not  take 
possession  in  pursuance  of  this  parol  contract, 

then  the  contract  is  void." *'And, 

gentiemen,  did  Detrick  take  possession  of  this 
land  in  pursuance  of  a  contract  ?  Did  he  take 
an  actual,  open,  notorious,  and  exclusive  pos- 
session of  that  land  in  pursuance  of  that  contract? 
How  is  the  evidence?  It  is  for  you.  There 
must  be  still  another  thing  to  make  a  valid  con- 
tract. There  must  be  valuable  improvements 
made  upon  the  land,  and  these  improvements 
must  be  of  such  value  that  they  could  not  readily 
be  compensated  in  damages.  How  is  that? 
Have  you  any  evidence  before  you  of  the  value 
of  the  improvements  made  upon  this  land  by 
Detrick?  The  evidence,  as  we  understand  it, 
is,  that  there  has  been  some  clearing — how  much, 
has  been  left  uncertain,  so  far  as  we  remember 
the  testimony.  We  do  not  remember  how  much 
land  has  been  cleared.  Could  not  all  the  im- 
provements upon  this  land  be  compensated  in 
damages?  If  so,  the  Statute  of  Frauds  says  it  is 
void.  We  are  left  entirely  in  the  dark  as  to  the 
improvements  so  far  as  my  recollection  goes,  but 
that  is  for  you.  If  the  improvements  are  so 
valuable  that  they  could  not  be  compensated  it 
is  &ir  to  presume  that  it  could  be  proven.  Now, 
gentlemen,  so  much  for  the  parol  contract.  If 
these  matters  are  not  as  stated,  this  parol  con- 
tract so  far  as  it  is  concerned,  would  be  void 
under  the  Statute  of  Frauds  and  Perjuries,  and 
the  defendants  would  take  no  title  to  this  land." 

Verdict  and  judgment  for  the  plaintiffs.  De- 
fendants took  this  writ  assigning  for  error,  inter 
aUdy  the  rejection  of  their  offer  of*  the  record  of 
the  equity  suit  in  evidence,  the  answers  to  their 
£rst  and  second  points,  and  the  portions  of  the 
charge  above  cited. 

/.  If.  Osmer  (with  \i\vck/ohn  AfcKissick)^  for 
plaintiffs  in  error. 

The  statement  by  the  Court  of  the  law  as  to 
what  is  necessary  to  take  a  parol  sale  out  of  the 
Statute  of  Frauds  was  erroneous,  because  exact- 
ing too  much  from  the  vendee. 

•  Miliken  v,  Dravo,  17  Smith,  23a 


The  record  of  the  suit  in  equity  was  an  adju- 
dication of  the  same  cause  of  action  between  the 
same  parties,  and  constituted  a  bar  to  plaintiff's 
claim. 

Hasbrouck  (with  him  Mc  Calmont  and  O shorn)  ^ 
for  defendants  in  error. 

The  instructions  of  the  Court  were  right  as  to 
the  parol  sale. 

llie  record  of  the  equity  suit  showed  that  the 
decree  was  not  on  the  merits,  and  it  was  there- 
fore not  binding  on  plaintiffs  below. 

Duchess  of  Kingston's  Case,  2  Sm.  L.  Ca.  667. 
Keller  v.  Commonwealth,  I  Am.  L.  J.  156. 
Fleming  v.  Insurance  Co.,  2  Jones,  391. 
2  Wharton  on  Evidence,  782. 

November  8,  1880.  The  Court.  In  1855, 
Jacob  Sharrar  bought  the  land  by  articles  of 
agreement,  paid  a  small  portion  of  the  purchase- 
money,  gave  his  bond  with  Jacob  Detrick  as 
surety  for  the  balance,  took  and  kept  possession 
till  his  death  in  1857.  With  full  knowledge  of 
Sharrar's  equitable  title,  Jacob  Detrick  paid  the 
balance  of  purchase-money  and  took  deed  to 
himself,  dated  April  21,  1869.  Being  liable  as 
surety,  it  was  reasonable  that  he  should  so  pay 
and  take  the  title.  Soon  after  Sharrar's  death, 
Detrick  took  possession  and  used  the  land  as  his 
own  until  1876,  when  he  died. 

After  taking  the  deed,  Detrick  stood  in  the 
place  of  the  vendors  who  sold  to  Sharrar,  and  on 
its  face  and  the  written  contract,  he  was  bound 
to  convey  on  payment  to  him  of  the  purchase- 
money.  (Donovan  v.  Driscoll,  8  W.  N.  C. 
369).  He  knew  he  took  only  the  legal  title. 
His  rights  were  those  of  a  vendor  who  had 
peaceably  got  possession  from  his  vendee  ;  and 
on  performance  by  the  vendee  of  his  part  of  the 
agreement,  he  would  be  entitled  to  recover  pos- 
session. The  plaintiffs  as  heirs  of  Sharrar,  are 
invested  with  such  title  as  he  had ;  and  the  de- 
fendants, devisees  of  Detrick,  hold  his  title,  but 
in  no  sense  are  innocent  purchasers.  As  the 
cause  was  tried,  there  is  no  question  but  Detrick 
had  fully  reimbursed  himself  for  the  purchase- 
nioney  by  sales  of  land  not  embraced  in  the 
suit,  but  a  part  of  that  in  his  deed. 

The  first  ground  of  defence  is,  a  parol  sale  by 
Sharrar  to  Detrick.  What  is  the  actual  proof  of 
an  oral  contract  ?  Mrs.  Fox  testifies,  that  about 
five  weeks  before  Sharrar's  death,  he  **  told 
Detrick  to  take  the  land  and  do  the  best  he 
could,  for  he  could  not  pay  for  it ;  if  he  would 
pay  for  it,  it  was  his,  and  to  try  and  raise  the 
children."  That  is  all,  Detrick  did  not  reply. 
His  conversation  with  his  neighbors  after  the 
death  of  his  son-in-law,  does  not  indicate  that 
he  had  purchased  from  Sharrar ;  but  those  con- 
versations as  proved,  cast  scarcely  any  light  on 
the  question.  His  possession,  cultivation,  and 
improvements  for  a  long  time,  make  litde  as 
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against  his  young  grandchikiren.  This  is  not 
a  case  for  relaxing  the  strictness  of  proof  of  the 
alleged  oral  contract  because  of  the  lapse  of 
time.  As  applied  to  the  testimony,  we  find  no 
error  in  the  instructions  of  the  Court,  in  answer 
to  defendants'  first  point. 

The  parol  contract  set  up  not  bemg  estab- 
lisiied  by  the  verdict,  no  question  arises  under 
tiie  Act  of  1856.  Hence  the  second  specifica- 
tion of  error  requires  no  remark. 

The  second  ground  of  defence  is  former  re- 
covery;  and  it  is  urged  that  error  was  committed 
in  rejecting  the  record  in  the  case  of  Sharrar  and 
others  against  Detrick  and  others  in  equity. 
Tliat  i^ecord  shows  that  the  bill  relates  to  the 
same  subject  of  this  suit,  but  as  it  did  not  set  out 
a  case  entitling  the  plaintiffs  to  relief,  the  de- 
fendants demurred.  Among  the  causes  for  de- 
murrer, were  misjoinder  of  parties,  full  and 
adequate  remedy  at  law,  bar  of  the  statutes  of 
limitation  to  part  of  the  claim,  and  want  of  ju- 
risdiction to  another  part.  The  judgment  is, 
*'  that  said  demurrer  be  and  is  sustained  and  the 
said  bill  be  dismissed,  with  the  costs  to  be  paid  by 
the  plain tifis."  Is  this  decree  or  dismissal  of  the 
bill  upon  its  merits?  If  so,  by  all  authority,  it 
is  conclusive  between  the  same  parties  upon  the 
same  matter  directly  in  question  in  another  Court. 

It  has  been  stated  as  a  general  rule,  that  a 
decidon  in  favor  of  the  defendant  on  a  demurrer 
at  law,  or  to  a  bill  in  equity  is  simply  a  decision 
that  the  plaintiff  has  not  set  forth  a  case  entiding 
him  to  relief  or  compensation.  It  does  not,  and 
in  the  nature  of  things,  cannot  determine  that 
he  has  no  case,  and  shall  not  have  relief  in  a 
subsequent  proceeding,  on  grounds  different 
from  those  disclosed  in  the  first.  Several  persons 
joined  in  a  petition  which  was  dismissed  on  de- 
murrer, the  judgment  being  that  the  demurrer 
be  sustained,  the  petition  dismissed,  and  that 
defendant  recover  his  costs.  Afterwards,  one  of 
the  same  plaintiffs  filed  a  petition  for  the  same 
subject  matter,  valid  and  sufficient  to  entitle  her 
to  relief.  The  former  recovery  was  set  up  as  a 
bar.  But  the  Court  said:  *'That  judgment 
merely  pronounced  the  former  petition  insufficient. 
It  decided  that  the  case  as  presented  by  that  peti- 
tion was  without  merit,  and  to  that  extent  only 
can  it  be  said  to  have  been  a  decision  upon  the 
merits.  But  the  facts*  set  out  in  the  subsequent 
case,  have  never  been  litigated,  or  passed  upon  in 
anyway,  and  it  is  therefore  illogical  and  an  abuse 
of  terms  to  say  that  the  judgment  relied  upon  is 
a  judgment  upon  the  merits  of  the  present  case, 
and  for  that  reason  must  operate  as  a  bar  to  any 
relief."  (Birch  v.  Funk,  2  Met.  (Ky.)  544.) 
A  judgment  sustaining  a  demurrer  to  a  petition 
for  want  of  form  and  of  proper  parties,  merely 
decides  that  the  suit  cannot  be  sustained  in  that 
form  against  these  parties,  and  is  not  a  bar  to  an- 


other suit  for  the  same  cause  of  action.  (Nickel- 
son  V,  Ingram,  24  Tex.  650.)  When  it  appears 
that  the  bill  was  dismissed  on  the  hearing  of  the 
case,  it  is  to  be  inferred  that  it  was  upon  the 
merits ;  but  when  not  upon  the  hearing,  if  the 
record  does  not  show,  and  it  is  not  proved  that 
dismission  was  upon  the  merits,  there  is  no  bar. 
(Loudenback  v,  Collins,  4  Ohio  N.  S.  251.) 

At  law,  a  judgment  of  nonsuit  is  no  bar  to 
another  action  for  the  same  cause.  So  if  the 
plaintiff  mistake  the  form  of  his  action,  and  his 
writ  be  adjudged  bad  on  demurrer,  the  judgment 
will  not  bar  an  action  in  proper  form.  So  if  the 
plaintiff  mistake  his  cause  of  action,  and  the  de- 
fendant demur  and  have  judgment,  this  will  not 
preclude  a  fresh  action  setting  forth  the  right  cause. 
So  also  if  the  declaration  be  demurred  to  and 
judgment  sustaining  the  demurrer  because  of  the 
insufficiency  of  the  declaration,  it  will  not  estop 
the  plaintiff  to  bring  another  action  to  enforce  tl^ 
the  same  right ;  because  the  case  as  stated  in  the 
last  declaration  was  not  tried  in  the  first  In  these 
and  like  cases,  if  the  defendant  plead  the  fonner 
recovery  in  bar,  the  plaintiff  may  reply  that  it  was 
not  obtained  on  the  merits.  (Wilbur  v.  Gihnorei 
2 1  Pick.  250. )  Like  j^inciple  should  apply  when- 
ever a  decree  in  equity  not  obtained  on  the  merits 
is  pleaded  in  bar  to  an  action. 

We  are  of  opinion  that  the  record  offered 
showed  on  its  face  that  the  decree  was  not  on  the 
merits,  even  of  the  case  presented.  But  farther, 
the  gravamen  of  the  chsu-ge  in  the  bill  was  an 
allied  verbal  agreement  between  Jacob  Sharrar 
and  Jacob  Detrick.  As  set  out,  it  was  insufficient 
to  entitie  the  plaintiff  to  relief.  In  this  suit  they 
claim  an  equitable  title  under  a  written  contract, 
and  rest  thereon ;  they  allege  no  oral  agreement 
In  every  view,  the  merits  of  the  claim  in  this  suit 
were  not  passed  upon  in  the  former. 

Judgment  affirmed. 

Opinion  by  Trunkey,  J. 


Common  llleas— Squitg. 


C.  P.  No.  I.  March  14, 1881. 

Swinney  ct  al.  v.  The  Fidelity  Insurance, 
Trust,  and  Safe  Deposit  Company. 

Wiil--Equity — Religiaus  corporations — Execu- 
tors— Courts  of  equity  have  power  to  compel 
executors  to  carry  out  the  provisions  of  a  will. 
Hearing  on  bill,  answer  and  proofs. 
This  was  a  bill  in  equity,  filed  by  Elisha  Swin- 
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ney  and  others,  members  of  the  Macalester  Me- 
morial Church  of  Torresdale^  on  their  owu 
behalf,  and  that  of  the  said  church,  and  of  any 
of  the  members  of  the  church,  or  any  other  par- 
ties in  interest  who  might  desire  to  be  made  par- 
ties thereto,  against  the  Fidelity  Insurance,  Trust, 
and  Safe  Dq[)osit  Company,  executors  and  trus- 
tees under  the  will  of  Charles  Macalester,  de- 
ceased, to  compel  them  to  carry  out  the  direc- 
tions  of  his  will  in  regard  to  building  a  memorial 
church  at  Torresdale. 

The  bill  set  forth  the  will  of  the  testator,  the 
sixth  clause  ef  which  was  as  follows : — 

•*  The  erecrion  of  a  Presbyterian  Church  at  Torresdale 
has  been  a  favorite  object  witfi  me,  and  would  have  been 
ctrried  o«t  before  this  time,  but  for  the  want  of  sufficient 
IVesbjterian  element  in  the  neighborhood.  And  I  hereby 
direct  my  executors,  in  case,  within  the  period  of  five 
jeais  after  my  decease,  a  readable  number  of  persons 
can  be  found  to  form  the  nucleus  of  a  congregation,  to  set 
apart  about  an  acre  of  ground  anywhere  on  Grant  Avenue, 
in  Torresdale  (in  the  Twenty-third  Ward  of  the  city  of 
Philadelphia),  which  maybe  regarded  by  them  as  a  desir- 
able location,  and  to  erect  a  church  building  thereon,  at  a 
cost  of  five  thousand  dollars;  and  when  the  said  building 
has  been  completed,  to  grant  and  convey  the  said  prem- 
ises to  the  Trustees  of  the  General  Assembly  of  the  Pres- 
byterian Church  in  the  United  Sutes  of  America,  their 
sacccsson  and  assigns,  in  trust,  for  the  use  and  benefit,  as 
a  place  of  worship,  of  a  church  and  congregation  duly 
oiganized  at  Torresdale,  and  being  in  connection  with  the 
Presbyterian  Church  of  the  United  States  of  America,  with 
power  to  the  said  trustees,  if  they  shall  at  any  time  deem 
H  expedient^  to  grant  and  convey  the  said  premises  to  such 
dmrch  and  congregation  in  fee,  but  always  on  condition 
tiut  the  same  shall  be  used  as  a  place  of  worship  for  a 
diurch  and  congregation  in  connection  with  the  said  Pres< 
byterian  Church  in  the  United  States  of  America  forever. 
And  I  further  direct  my  executors,  on  the  completion  of 
•aid  church  building,  to  deposit  with  the  *  Fidelity  Insur- 
ance, Trust,  and  Safe  Deposit  Company,'  the  sum  of  five 
dioasand  dollars,  to  be  held  by  them  in  trust,  to  pay  the 
net  income  thereof  towards  the  support  of  the  pastor  for 
the  time  being  of  said  church  and  congregation  forever. 
And  in  case  no  congregation  connected  with  the  Presbv- 
terian  Church  is  formed  at  Torresdale,  as  aforesaid,  withm 
the  said  period  of  five  years,  then  I  direct  that  the  said 
two  sums  of  five  thousand  dollars  each,  mtended  for  the 
erection  and  support  of  said  church,  shall  fall  into  and 
become  part  of  my  residuary  estate." 

The  bill  further  set  forth  that  shortly  after  the 
decease  of  Charles  Macalester,  and  before  April, 
1874,  the  executors  sent  a  copy  of  the  aforesaid 
will  to  the  Presbjrtery  of  Philadelphia  North, 
within  whose  ecclesiastical  jurisdiction  Torresdale 
lies;  from  that  time  until  after  May  14,  jB^S, 
the  executors  did  nothing  to  carry  into  effect  this 
bequest.  That  on  April  22,  1874,  shortly  after 
defendants  had  transmitted  to  them  the  copy  of 
the  will  the  Presbytery  appointed  a  committee  to 
attend  to  the  matter. 

That  this  committee  made  report  on  September 
30th  following,  and,  on  their  recommendation, 
another  committee  was  appointed  to  organize  a 
church  at  Torresdale,  if  the  way  should  be  clear.  | 


That  this  committee  reported  progress  April  25, 
1875,  ^^^  ^^om  time  to  time  thereafter,  undl 
April  16,  1878,  yahen  the  presbytery  directed 
that,  without  delay,  they  should  organize  a  rnds-^ 
sion  church  at  Torresdale.  That  on  May  6, 
1878,  the  Macalester  Memorial  Church  was  duly 
constituted,  consisting  of  fourteen  members;  to 
this  number  three  others  were  si^Dsequently 
added.  That  this  action  of  the  committee  was 
accepted,  and  their  report  was  adopted  by  the 
presbytery  on  the  8th  of  October,  1878,  and  the 
name  of  The  Macalester  Memorial  Church  placed 
on  the  roll  of  the  presbytery. 

That  the  organization  was  completed  by  the 
appointment  of  an  elder  ad  interim  and  a  mode^ 
rator. 

That  the  action  of  the  presbytery  was  Portly 
thereafter  communicated  officially  to  defendants, 
and  on  the  27th  of  May,  1878,  they,  by  letter 
addressed  to  the  Chairman  of  the  Committee  of 
the  Presbytery  of  Philadelphia  North,  accepted 
the  action  of  the  presbytery  as  binding  on  them, 
acknowledging  <<  that  it  is  made  the  duty  of  this 
company  to  set  apart  an  acre  of  ground  on  Grant 
Avenue,  in  Torresdale,  and  to  erect  thereon  a 
church  building,"  and  invited  consultation  with 
the  committee  as  to  plans,  etc.  That  plans  in 
accordance  with  this  suggestion  were  prepared 
and  submitted  for  the  approval  of  the  executors. 

That  on  July  19,  1878,  the  executors  wrote 
to  the  committee  that  they  had,  "  after  looking 
carefully  at  the  matter,  decided  that  they  had 
not  sufficient  evidence  to  justify  them  in  pro- 
ceeding to  build,  and  that  they  would  prefer  a 
bill  in  equity  to  be  filed,  a  master  appointed, 
and  an  6reler  of  Court  obtained." 

The  bill  then  set  forth  that  the  executors  re- 
fused to  proceed  in  the  matter,  and  prayed  that 
they  be  ordered  to  proceed  and  execute  their 
duties  as  executors  under  the  said  sixth  clause  of 
the  will,  set  apart  a  lot  of  ground  and  erect  a  chiurch 
edifice  thereon,  and  convey  the  same  to  the  Trus- 
tees of  the  General  Assembly,  in  trust  for  the 
Macalester  Memorial  Church  in  Torresdale. 

The  answer  averred  that  a  sufficient  number 
of  persons  to  form  a  nucleus  under  the  provisions 
of  the  will  had  not  been  found ;  that  none  of 
the  complainants  were  property-holders  or  resi- 
dents of  Torresdale,  nor  were  they  in  a  position 
to  assist  in  the  support  of  the  church,  for  which 
it  was  the  intention  of  the  testator  to  provide ; 
that  quite  as  many  persons  who  lived  at  Torres- 
dale,  and  were  likely  to  attend  a  new  church, 
could  have  been  found  during  the  testator's  life- 
time ;  but  that  the  testator  refrained  from  building 
because  he  considered  that  number  too  small ; 
that,  in  fact,  the  number  had  actually  decreased 
since  his  death.  The  respondents,  therefore, 
averred  that  the  conditions  upon  the  fulfilment 
of  which  the  lot  of  ground  was  to  be  set  apart  and 
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the  legacy  paid  did  not  exist,  and  they  prayed  that 
the  bill  be  dismissed,  and  that  the  two  sums  of 
$5000,  mentioned  in  the  testator's  will,  be  de- 
creed to  have  fallen  into  and  become  part  of  the 
residuary  estate  of  the  testator. 

Joseph  DeF.  Junkin  and  George  Junkin  for 
complainants. 

The  condition  is  that  the  nucleus  of  a  congre- 
gation be  found — not  a  congregation. 

The  fact  that  the  testator  provided  a  sum  of 
^5000  for  the  maintenance  of  the  church  proves 
that  he  did  not  expect  it  to  be  self-supporting. 

The  will  makes  no  provision  as  to  the  charac- 
ter of  the  persons  to  be  found. 

The  decision  of  the  question  whether  or  not 
a  nucleus  has  been  found  rests  with  the  Presby- 
tery alone;  and  they  have  decided  the  ques- 
tion in  the  affirmative. 

The  evidence  shows  that  the  executors  are  re- 
fusing to  act  in  this  matter  from  an  unreasonable 
cause,  and  this  is  therefore  a  very  proper  case 
for  the  interference  of  the  Court. 
Hill  on  Trustees,  *490. 

William  W,  Porter  (with  whom  was  William 
A,  Porter) y  for  defendants. 

This  is  a  legacy  upon  a  condition.  The  ques- 
tion whether  the  condition  has  been  fulfilled, 
should  be  decided  by  the  executors.  When  they 
decided  that  the  nucleus  had  been  found,  the 
presbytery  was  to  organize  the  church.  The 
executors  have  investigated  the  matter,  and  have 
concluded  that  there  is  no  such  nucleus. 

April  9,  1 88 1.  The  Court  (after  stating 
the  facts  and  pleadings).  That  part  of  the  an- 
swer which  takes  exception  to  the  •  persons 
who  have  been  organized  into  a  church,  as  not 
fulfilling  the  requirements  of  the  will,  because 
they  are  not  in  position  to  assist  in  the  sup- 
port of  the  church,  and  are  not  permanent 
residents  of  Torresdale,  is  not  supported  by 
the  testimony  as  to  much  the  larger  number 
of  the  members;  all  are  able  to  contribute 
to  a  greater  or  less  extent,  and  the  large  ma- 
jority reside  in  Torresdale  or  in  the  neighbor- 
hood of  it ;  nor  is  it  material  that  they  are  not 
property  holders;  no  such  qualification  was  im- 
posed by  the  testator.  So  is  it  also  a  manifest 
misreading  of  the  will,  to  interpret  it  as  restrict- 
ing the  residence  of  the  membership,  to  what 
may  properly  be  called  Torresdale,  within  the 
bounds  of  which  the  church  building  was  to  be 
erected;  by  no  word  or  sentence  of  the  will, 
can  be  justified  the  conclusion,  that  it  was  to  be 
restricted  in  its  use  to  the  people  residing  within 
the  boundaries  of  Torresdale ;  the  contrary  of 
this  appears  in  the  first  paragraph  of  the  sixth 
clause,  which  reads,  **  the  erection  of  a  Presby- 
terian Church  at  Torresdale  has  been  a  favorite 
object  with  me,  and  would  have  been  carried 


out  before  this  time,  but  for  the  want  of  suffi- 
cient Presbyterian  element  in  the  neighborhood^ 
It  was  to  the  neighborhood  then,  that  the  testa- 
tor looked  with  the  hope,  that  within  its  bounds 
might  be  found  a  sufficient  number  of  Presbyte- 
rians to  constitute  a  respectable  number  to  form 
the  nucleus  of  a  church.  With  the  knowledge 
which  Mr.  Macalester  had  of  the  persons  who 
resided  in  what  may  be  termed  the  village  which 
he  had  founded,  he  could  have  had  little  expec- 
tation of  finding  the  element  necessary  for  the 
formation  of  such  a  church  as  he  intended 
should  be  established ;  and  therefore  the  implied 
hope,  that  others  might  find  in  the  neighborhood 
that  which  he  had  not  found.  If  this  was  not 
so,  he  probably  would  have  described  the  per- 
sons to  be  found,  as  respectable,  in  the  sense  of 
being  wealthy  or  well  to  do,  which  would  have  a 
meaning  entirely  different  from  the  phrase  in- 
serted in  the  will,  **a  respectable  number;" 
this  respectable  number  in  the  judgment  of  the 
presbytery  has  been  found,  which  establishes  a 
prima  facie  case  in  favor  of  the  complainants, 
because  it  is  the  action  of  a  judicatory,  which, 
at  least  in  conjunction  with  the  executors,  is  re- 
quired to  act,  before  the  intention  of  the  tes- 
tator in  this  respect  can  be  carried  into  effect. 
This  declared  intention  was  not  simply  to  secure 
the  finding  of  the  nucleus  of  a  congregation, 
made  up  of  Presbyterians,  that  is,  those  of  Pres- 
byterian predilection  or  preferences,  or  who  may 
have  been  members  of  other  churches  of  that 
denomination,  and  who  adhered  to  the  doctrines 
of  the  church ;  but  the  purpose  is  clearly  ex- 
pressed that  the  structure  or  building  was  to  be 
for  the  use  and  benefit  as  a  place  of  worship,  of 
a  church  and  congregation,  duly  organized  at 
Torresdale,  and  being  in  connection  with  the 
Presbyterian  Church  of  the  United  States  of 
America.  The  words,  duly  organized,  have  a 
special  significance  in  their  application  to  the  or- 
ganization of  a  Presbyterian  Church  when  used 
by  one  who  may  fairly  be  presumed  to  have  un- 
derstood the  full  force  and  accurate  meaning  of 
the  language  employed,  to  express  the  thought 
as  it  lay  in  his  mind ;  for,  as  we  have  found,  he 
was  a  Presbyterian,'  an  intelligent  man,  and  one 
who  for  years  stood  forth  as  an  ordained  officer 
of  the  church  with  which  he  was  connected.  It 
is  not,  therefore,  straining  the  language  of  the 
wiU,  to  hold,  that  the  testator  intended  that  the 
church  for  which  he  was  making  provision,  was 
to  be  duly  organized  according  to  Presbyterian 
law  and  usage,  and  that  law  and  usage  makes  it 
absolutely  essential  that  such  organization  must 
be  supervised  and  approved  by  presbytery,  for 
they  only  can  decide  what  constitutes  the  due 
organization  of  a  Presbyterian  Church.  In  all 
cases  in  which  a  nucleus  of  a  congregation  has 
been    gathered,   presbytery  alone   can   decide 
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whether  it  shall  be  duly  organized  or  constituted 
with  the  rights  and  privileges  which  belong  to  a 
completed  church  organization,  and  from  this  it 
follows,  that  no  authority  could  as  well  do  the 
entire  work  as  presbytery,  commencing  with  a 
due  investigation  of  Torresdale  and  its  neighbor- 
hood, in  looking  for  and  searching  out  the  Pres- 
byterian element  of  that  locality,  in  order  to  as- 
certain whether  it  was  possible  to  carry  out  that 
which  the  testator  designates  as  having  been  a 
fevorite  project  of  his  own.  In  no  other  way 
and  through  no  other  channel,  could  this  work 
be  as  well  done  as  by  presbytery,  and  of  all  this 
the  testator  may  be  supposed  to  have  been  well 
acquainted.  And  this  raises  a  fair  presumption 
that  his  intention  was  to  give  to  presbytery  exclu- 
sive control  over  the  entire  matter.  Whether 
this  is  or  is  not  a  correct  interpretation  of  the 
will,  it  does  no  violence  to  its  letter  or  to  its 
^)irit,  to  hold,  that  that  judicatory  should  at  least 
co-operate  with  the  executors  in  the  effort  to 
find  a  sufficient  body  of  Presbyterians  out  of 
which  it  was  to  duly  organize  a  church,  before 
it  was  called  upon  to  exercise  its  exclusive  juris- 
diction of  organization,  and  of  bringing  the 
church  into  proper  connection  with  the  General 
Assembly.  It  is  to  be  remembered,  that  the  lan- 
guage of  the  will  is  not  ''if  my  executors  can 
find,  or,  I  direct  my  executors  to  try  and  find ;" 
(m  the  contrary,  it  reads,  "  if  a  respectable  num- 
ber of  persons  ^an  be  found."  This  clearly  car- 
ries with  it  the  idea  that  effort  should  be  made 
to  find,  but  no  express  direction  is  given  as  to 
who  should  make  this  effort,  and  ascertain  if  it 
was  possible  for  the  persons  or  body  making 
search  for  a  respectable  number  of  persons,  to 
find  them.  It  is  very  certain  that  the  executors 
did  not  understand  that  it  was  incumbent  on 
them  to  make  this  effort  in  the  first  instance. 
This  is  placed  beyond  dispute  by  the  testimony 
of  Mr.  Gest,  who,  when  asked  the  question 
whether,  from  the  time  of  sending  the  will  to 
the  date  named,  did  the  executors,  or  any  one 
for  them,  make  any  investigation  as  to  this 
church  matter  at  Torresdale,  he  answered,  **  Hav- 
ing communicated  to  presbytery,  as  I  have  stated, 
I  did  not  deem  that  any  action  on  our  part  was 
necessary  until  we  should  hear  from  them.  .  .  . 
I  considered  the  establishment  of  the  church 
was  for  them,  while  I  think  the  executors  and 
trustees  under  this  will  have  a  responsibility  as 
to  how  the  church  was  to  be  constituted,  with 
reference  to  the  number  and  character  of  its 
members."  This  concession  admits  that  the 
true  construction  of  the  will  is,  that  Mr.  Macal- 
ester  intended  that  presbytery  should  ascertain  if 
the  respectable  number  of  persons  could  be 
found,  and  if  this  was  committed  to  presbytery 
as  a  duty  to  be  performed  by  them,  if  they  were 
to  exercise  an  exclusive  judgment  and  discretion 


over  the  matter  in  the  first  instance,  their  action 
is  conclusive  and  binding  on  the  executors,  un* 
less  they  can  show  that  presbytery  has  acted  m 
bad  faith,  or  that  their  action  is  unwise  and  has 
no  proper  basis  to  support  it.  And  this  in  sub- 
stance is  what  the  defendants  have  undertaken 
to  do.  The  opposition  now  made  to  this  appli- 
cation raises  just  this  issue,  which  places  the  bur- 
den of  proof  on  those  seeking  to  maintain  it ; 
their  testimony  must  not  only  be  sufficient  to 
overcome  the  prima  facie  case  which  arises  upon 
the  presumption  of  honest  and  judicious  action 
on  the  part  of  presbytery,  but  it  must  also  be 
sufficient  to  disprove  the  case  which  the  plaintifii 
have  made  by  their  testimony.  We  do  not  see 
how  the  defendants  could  do  otherwise  than  con- 
cede the  right  and  the  duty  of  presbytery  to  make 
the  effort  to  find  the  element  necessary  to  a  due 
organization  of  a  Presbyterian  Church;  to  do 
less  would  be  to  convict  themselves  of  a  gross 
neglect  of  a  duty  imposed  by  the  will.  For  four 
years  after  sending  a  copy  of  the  will  to  presby* 
tery,  they  rested  content  with  doing  nothing; 
from  April,  1874,  to  May,  1878,  not  a  word 
was  spoken  or  an  act  done  by  them  to  carry  out 
a  clearly  expressed  purpose  of  the  testator.  It 
must  be  taken  then,  as  admitted  by  the  defend- 
ants, that,  having  given  notice  to  presbytery,  the 
executors  rested  satisfied,  under  the  belief  that 
they  had  performed  their  whole  duty,  until  pres- 
bytery, who  had  five  years  within  which  to  make 
the  effort,  ascertained  whether  the  proper  nu- 
cleus could  be  found.  So  entirely  were  defend- 
ants of  this  mind,  that,  when  notified  by  pres- 
bytery that  a  church  had  been  formed,  they  ex- 
pressed entire  acquiescence  in  what  had  been 
done,  and  communicated  such  acquiescence  in 
the  letter  of  the  Vice-President  of  May  27, 1878. 

There  are  one  or  two  other  noatters  which  bear 
on  this  portion  of  the  case  now  under  consid- 
eration ;  the  first  is,  that  in  the  will  is  found  not 
only  the  manifest  intention  that  the  church  was 
to  have  a  due  organization,  but  it  was  to  be  so 
organized  that  it  was  to  be  brought,  to  use  the 
language  of  the  testator,  in  connection  with  the 
Generd  Assembly,  and  this  was  impossible  to  be 
done,  unless  it  was  taken  under  the  care  and 
entered  on  the  rolls  of  presbytery. 

The  other  thought  is,  that  against  the  view 
now  asserted  by  the  defendants,  that  it  is  their 
exclusive  right  to  decide  the  question  whether 
such  a  respectable  number  of  persons  had  been 
found  as  satisfied  the  requirements  of  the  will, 
that  the  testator,  when  defining  the  duties  of  the 
executors,  which  he  intended  should  be  per- 
formed exclusively  by  them,  had  no  difficulty  in 
finding  language  that  indicates  with  precision 
what  that  intention  was — I  hereby  direct  my  ex- 
ecutors to  set  apart  an  acre  of  ground,  erect  a 
church  building  thereon,  and  then  convey  said 
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property.  And  I  further  direct  them  to  deposit 
the  .sum  of  I5000  in  trust.  There  is  no  mistak- 
ing 41k  mandatory  character  of  this  language, 
which  18  wholly  wanting,  when  he  says,  if  a  re- 
spectable number  of  persons  can  be  found,  etc. 

It  is,  of  course,  conceded  that  good  faith  and 
the  seouring  of  necessary  results  are  essential 
in  order  to  satisfy  the  requirements  of  the  will. 
If  all  lliat  the  testator  exacted  as  preliminary  to 
JB^XMHag  the  duty  of  building  a  church  at  Tor- 
cesdaleon  his  e&ecutois  has  act  been  attaiiied> 


then  the  complainants  have  failed  to  make  out  a 
case  <eadtling  them  to  the  relief  for  which  they 
pray.  As  already  stated,  it  rests  on  the  defend- 
ants to  make  good,  by  competent  proof,  either 
^e  iRaoU  of  good  faith,  or  gross  error  of  judg- 
tneot  in  presbytery,  to  successfully  maintain  the 
staoid  which  they  have  taken. 

Tiiis  brings  us  to  the  consideration  of  the  most 
tnotenal,  and,  substantially,  the  only  disputed 
question  of  fact  which  is  raised  by  the  testimony, 
wiiether  the  conditions  imposed  by  the  testator 
liave  beoi  established  by  the  proofs. 

The  witnesses  examined  on  the  part  of  the 
complainants  may  be  divided  into  two  classes ; 
those  who  took  part  under  appointment  or  sanc- 
tion id  jpresbytery,  in  the  organization  of  the 
clHuch,  and  residents  of  Torresdale,  eleven  in 
alL  Those  classified  under  the  first  head  are 
clergymen,  all  of  whom  shared  in  the  examina- 
tion of  the  ground,  or  in  the  work  of  organiza- 
tion of  the  church,  the  majority  of  whom  are 
pastors  having  charge  of  churches  in  the  northern 
section  of  the  city — Frankford,  Holmesburg, 
Bensalem,  Falls  of  Schuylkill,  and  Bristol,  just 
outside  oi  the  city  limits.  Several  of  these  wit- 
nesses were  connected  with  this  enterprise  by 
appointment  of  presbytery  for  all  of  the  period 
from  1^74  until  1878;  mostof  them  are  gentlemen 
of  long  association  with  the  Presbyterian  church, 
familiar  with  its  laws  and  usages,  and  having  ex- 
perience in  the  v^ork  of  organizing  new  churches. 
Their  testimony  shows  that  they  felt  themselves 
not  only  justified  in  organizing  the  Macalester 
Memorial  Church,  but  that  the  prospects  of  the 
enterprise  are  that  it  will  be  successful ;  that 
fourteen  communicant  members,  with  an  attend- 
ance on  the  preaching  services  of  from  twenty- 
five  to  thirty-five  persons,  are  quite  equal  to  and 
even  greater  in  numbers  than  those  with  which 
other  church  enterprises  have  been  begun  and 
earned  on  successfully ;  to  which,  in  this  case, 
is  to  be  added  a  house  of  worship  clear  of  debt, 
and  the  income  of  I5000,  applicable  to  the  pay- 
ment of  the  pastor's  salary.  Of  the  other  wit- 
nesses, it  is  to  be  said  that  Mr.  Thomas  is  a  lum- 
ber merchant;  Mr.  Myers  has  a  cottage  or 
summer  residence  at  Torresdale;  Mr.  Sweeney 
is  a  storekeeper  in  the  neighborhood,  and  Mr. 
Campbell  and  Mrs.  McLean  are  plain  working 


people ;  the  last  two  have  resided  at  Tornesdale, 
one  twenty-six  and  the  other  seven  years. 

Mrs.  McLean  says  she  can  do  more  than  take 
a  pew,  and  the  other  is  willing  to  give  1 100  to- 
wards the  support  of  the  enterprise.  All  these 
witnesses  express  a  favorable  opinion  of  the  suc- 
cess of  the  church,  and  of  their  purpose  to  con- 
tribute to  it. 

One  of  the  witnesses  says,  from  fifteen  to 
thirty-five  families  of  the  neighborhood  have 
caqMceaitd  thcmeelvea  favorable  to  the  erection  of 
the  church  buildhig,  and  an  nttoilioii  to  attend 
the  services  of  the  church,  and  that  most  of  Uioi 
are  able  to  assist  in  its  support,  and  are  Presby- 
terian in  their  preferences^ 

On  the  part  of  the  defendants,  nine  witnesses 
have  been  examined.  The  testimony  of  Effing- 
ham Perott  and  Josiah  Bacon  is  wholly  negative 
in  its  character,  and  may,  without  further  re- 
mark, be  passed  by.  Mr.  Caldwell  and  Mr. 
Gest,  the  president  and  vice-president  of  the 
company  defendant,  have  no  personal  knowledge 
on  the  subject.  W.  G.  and  Thomas  K.  Smith, 
though  for  years  residing  at  Torresdale,  have  but 
little  knowledge  of  the  people  who  are  asso- 
ciated in  or  connected  with  this  church  and  con- 
gregation. When  the  son  was  interrogated  on 
the  subject,  all  whom  he  could  say  be  knew  were 
the  families  of  Nicoll  and  McLesm  and  Duncan 
Tait;  he  does  not  even  know  Fullerton,  nor  the 
Sweeney  or  Noble  families,  nor  Susan  Fisher, 
nor  James  Campbell. 

The  testimony  of  the  father  does  not  substan- 
tially differ  from  that  of  the  son.  Neither  of 
them  can  be  supposed  to  have  a  very  strong  de- 
sire to  see  a  Presbyterian  church  established  at 
Torresdale ;  they  are  of  a  different  religions 
faith,  and  attend  worship  at  the  convent  near  by. 
Each  expresses  the  opinion  that  the  proposed 
outlay  of  the  money  would  be  an  improvident 
expenditure. 

Mrs.  Laughton,  who  is  a  daughter  of  the  te^ 
tator,  George  Nicoll,  who  has  been  in  the  employ 
of  the  Maadester  family  for  over  twenty-five 
years  as  a  gardener,  and  Edward  M.  Hopkins, 
who  is  a  nephew  of  the  deceased,  are  all  the  re- 
maining witnesses.  Mrs.  Laughton  resided  at 
Torresdale  for  many  summers,  but  her  associates, 
except  her  own  father,  were  doubtless  of  a  wholly 
different  class  from  those  who  desire  to  establish 
this  church ;  she  is  now  a  member  of  the  Episco- 
pal Church,  and  is  strongly  opposed  to  carrying 
into  effect  the  desire  exprereed  by  the  testator, 
for  the  reason  that  she  does  not  believe  the 
church  can  be  sustained.  Mrs.  Laughton  admits 
that  if  this  bequest  of  1 10,000  lapses  and  be- 
comes a  part  of  the  residuary  estate  of  her 
father,  she  will  be  entitled  to  half  the  income  for 
life,  and  that  Nicoll  was  the  only  person,  in  any 
way  or  at  any  time  connected  with  this  church 
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movement,  to  whom  she  applied  for  information 
in  relation  to  it. 

NicoH's  testimony  is  against  the  wisdom  of  the 
enterprise,  unless  some  person  of  wealth  will 
stand  in  the  relation  of  patron  to  it.  He  was  one 
of  ihe  original  members,  and  ceased  attending 
upon  its  services  when  this  suit  was  brought,  be- 
cause, he  says,  he  thought  there  was  not  a  suffi- 
cient number  of  members,  there  was  no  one  to 
look  after  its  interests  and  grievances,  and  because 
Mrs.  Langhton  was  opposed  to  it. 

Mr.  Hopkins's  reasons  for  opposing  the  es- 
tablishing of  the  charity  are  substantially  the 
same  as  those  given  by  the  last  four  witnesses : 
he  says,  not  one  person,  outside  of  a  few  servants, 
would  attend  this  church.  The  weight  which 
shocdd  be  given  to  his  testimony  is  manifest  from 
his  last  two  answers  upon  cross-examination :  He 
says,  **  I  do  not  know  that  this  church  has  been 
oi^anized,  and  I  do  not  know  that  the  Presby- 
terians for  nearly  a  year  have  been  holding  reg- 
ular meetings  in  Torresdale,  attended  by  from 
twenty  to  thirty  persons." 

From  what  I  legard  as  the  decided  weight  of 
the  testimony,  I  find  the  fact  to  be  that  the  con- 
ditions contained  in  the  will,  upon  which  are 
made  to  depend  the  erection  of  a  building  for 
the  use  of  a  Presb3rterian  church,  as  contempUited 
by  the  testator,  exist  at  Torresdale ;  that  a  re- 
spectable number  of  persons  have  been  found 
sufficient  to  form  the  nucleus  of  a  congregation, 
which  has  been  duly  organized  into  a  church, 
which  is  now  in  connection  with  the  General 
Assembly  of  the  Presbyterian  Church  of  the 
United  States  of  America. 

I  reach  this  finding  of  fact,  notwithstanding  the 
conclusion  which  seems  to  be  established  by  the 
testimony,  that  the  Presbyterian  element  in 
Torresdale  differs  very  little  from  what  it  was  at 
the  time  of  the  death  of  Mr.  Macalester ;  but  it 
is  equally  clear  that  the  evidence  fails  to  show 
Aat  he  had  any  other  knowledge  upon  the  subject, 
except  that  which  other  persons  might  obtain  from 
association  with  those  of  his  own  condition  in, 
Hfe,  and  with  whom  he  was  in  the  habit  of  daily 
intercourse,  who,  with  rare  exceptions,  were 
connected  with  or  attendants  upon  the  Episcopal 
Church.  Mrs.  Laughton  is  herself  unable  to  say, 
of  her  personal  knowledge,  that  her  father  ever 
made  inquiry  among  the  people  residing  in  the 
neighborhood,  as  to  the  feasibility  of  organizing 
a  church,  or  that  he  ever  made  an  effort,  like 
that  which  the  committee  of  presbytery  made,  to 
call  together,  at  his  own  house  or  elsewhere, 
those  who  were  willing  to  join  in  or  favor  such 
an  undertaking.  If  it  had  been  done,  Mrs. 
Laughton  and  Mr.  NicoU  would  be  most  likely, 
of  all  persons,  to  have  known  all  about  it.  But 
how  does  it  affect  the  question,  whether  Mr. 
Macalester  knew  of  the  Presbyterian  element  re- 


siding in  the  neighborhood  of  Torresdale,  or 
whether  he  did  not  know ;  it  is  sufficient  that, 
having  committed  to  others  the  duty  of  seeking 
out  that  which  he  had  not  found,  and  the  result 
of  their  effort  being*  a  chrudi  well  constituted,  in 
the  opinion  of  experienced  and  competent 
judges,  which  was  duly  organized  by  Presbytery, 
possessing,  in  its  start  in  life,  elements  of  strength 
and  hope,  not  belonging  to  many  of  die  strong 
Presbyterian  churches  of  to-day  in  the  dawn  of 
of  their  existence.  The  fact,  s^er  all  that  may 
be  said  to  the  contrary,  stands  forth  that  the 
nucleus  has  been  found,  a  church  has  been  duly 
organized,  and  all  that  it  now  asks,  is  that  the 
purpose  of  the  testator  maybe  carried  intoeffiRt 
by  giving  to  it  the  shelter  and  support  wbich  he 
provided  for  it. 

It  is  needless  to  say  much  of  the  power  of  th^ 
Court  to  require  a  trustee  to  do  that  which  is 
imposed  on  him  as  a  duty,  when,  without  rea- 
sonable cause,  or  for  want  of  proper  effort,  or  a 
neglect  to  obtain  information  necessary  to  an 
intelligent  action,  he  refiises  to  exercise  the  power 
with  which  he  is  vested,  or  to  perform  the  duty 
which  he  is  directed  to  perform ;  the  law  is  too 
well  settled  to  require  more  than  a  reference  to 
it  here.  The  principle  is  equally  applicable  to 
the  case  of  a  trustee  who  has  a  duty  enjoined  on 
him  to  be  performed  in  conjunction  with  others. 
In  this  case,  regarded  in  a  light  most  favorable 
to  the  defendants,  the  duty  was  a  joint  duty  with 
the  presbytery ;  all  that  was  required  has  been 
accomplished,  which,  being  done,  the  testator 
then  said,  I  direct  my  executors  to  do  that  which 
the  complainants  seek  to  obtain  firom  them 
through  the  controlling  power  of  the  Court, 
because  they  have  refused  to  go  forward.  And 
upon  what  ground  do  they  justify  the  course 
which  they  have  adopted  ?  We  think  a  careful 
reading  of  the  testimony  will  show  that  a  change 
of  purpose  on  the  part  of  defendants,  and  their 
refusal  to  erect  a  church  building,  was  propably 
founded  on  the  advice  of  Mr.  Hopkins  sJone, 
which,  from  Mr.  Gest*s  testimony,  shows  was 
volunteered,  not  solicited.  It  is  true  that  Mr. 
Gest  speaks  of  obtaining  information  from  Mrs. 
Laughton  and  Mr.  Nicoll,  but  the  action  of  the 
Board  of  Directors  of  the  company  defendant, 
was  based  on  the  report  which  Mr.  Caldwell  says 
he  made  to  them  at  a  meeting  in  July,  1878,  his 
information  on  the  subject  having  been  obtained 
from  Mr.  Gest,  and  Mr.  Gest  could  not  have 
conferred  with  Mrs.  Laughton,  who  at  the  time 
was  absent  in  Europe,  and  did  not  retiun  home 
until  October,  1878;  Mr.  Gest  also  says  his  in- 
terview with  her  was  subsequent  to  the  conversa- 
tion he  had  with  Mr.  Hopkins. 

Mrs.  Laughton  testifies  that  Mr.  Nicoll  was 
present  when  she  had  her  interview  with  Mr. 
Gest,  and  that  was  after  her  return  from  Europe ; 
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and  Mr.  Gest,  though  testifying  to  his  having 
conversed  with  and  obtained  information  from 
NicoU,  yet  he  does  not  speak  of  having  had 
more  than  one  conversation  with  him ;  if  they 
had  but  the  one  interview  on  the  subject,  then 
it  must  have  been  as  late  as  October,  1878.  It 
is  admitted  that  other  than  this  there  was  no  in- 
vestigation by  the  officers  or  agents  of  the  exec- 
utors:  that  no  search  was  xnade  by  them,  at 
Torresdale  or  in  its  neighborhood,  and  that  the 
only  information  which  they  sought  or  in  any 
way  obtained,  was  from  a  source  which  was  either 
hostile  or  indifferent  to  the  success  of  the  enter- 
prise. Can  this  be  regarded  as  fulfilling  the  full 
measure  of  the  duty  of  defendants,  or  justify 
them  in  ignoring  the  action  of  presbytery,  and 
in  refusing  to  erect  a  church  at  Torresdale  ? 
We  think  that  it  cannot.  In  no  aspect  in  which 
the  case  can  be  viewed  are  they  justified  in  main- 
taining the  stand  which  they  have  taken ;  they 
have  shown  no  reasonable  or  sufficient  cause 
which  will  excuse  them  from  the  performance  of 
that  which  we  regard  as  a  manifest  duty  imposed 
on  them  by  the  testator. 

The  relief  for  which  complainants  pray  is 
hereby  granted,  the  costs  of  iht  proceeding  to 
be  paid  by  the  defendants. 

Opinion  by  Aluson,  P.  J. 


Common  IPleas— Hato. 


C.  P.  of  Delaware  Co.  April,  1881. 

Craig  V.  Economy  Building  Association. 

Sheriff^  s  interpleader —  Costs —  Who  liable  for — 
Losing  party — Claimant y  having  obtained  a 
verdict  for  the  goods  ^  may^  on  entering  judg- 
ment ^  issue  ji,  fa,  for  costs. 
Rule  to  set  aside  fi.  fa.  for  costs. 
Feigned  issue  under  the  Sheriffs  Interpleader 
Act.    The  plaintiff  obtained  a  verdict  for  all  the 
articles  claimed  by  him.    Judgment  was  entered 
upon  this  verdict,  and  fi.  fa.  issued  for  costs, 
whereupon  the  defendant  took  this  rule. 
E,  Quinn,  for  the  rule. 
K  Gilpin  Robinson,  contra. 


May  2,  1 88 1.  The  Court.  There  appears 
to  be  some  conflict  in  the  authorities  upon  the 
question  of  costs  in  sheriffs'  interpleaders.  It 
must  be  remembered  that  the  proceedings,  though 
in  a  common  law  form,  are  purely  equitable. 
The  rules  of  chancery  in  interpleader  cases  gov- 
ern our  practice  under  the  Act  of  Assembly  giv- 
ing to  our  common  law  courts  jurisdiction  to 
settle  disputes  of  this  kind. 

To  clearly  understand  the  English  cases  upon 
the  subject  of  costs  between  the  parties  to  an 
interpleader  to  test  the  ownership  of  personal 
property  levied  on  by  the  sheriff,  and  claimed 
by  a  stranger  to  the  execution,  we  must  distin- 
guish  the  plaintiff  in  a  bill  in  chancery  from  the 
plaintiff  in  a  suit  under  our  statute.  The  plain- 
tiff in  a  bill  in  equity  in  such  a  case  would  be 
the  holder  of  the  fund  or  property  in  dispute. 
He  would  occupy  the  same  position  as  the  sh^fif 
under  our  statutory  proceeding.  All  those  Eng- 
lish cases,  therefore,  which  decide  that  the  plain- 
tiff shall  not  be  decreed  to  pay  costs,  where  he 
has  been  guilty  of  no  bad  f^th,  no  matter  what 
the  result  of  the  suit,  are  only  applicable  here  to 
the  sheriff.  Of  course  his  costs,  in  any  event, 
are  payable  out  of  the  fund. 

Where  an  English  bill  for  an  mterpleader 
speaks  of  the  defendants  it  would  include  under 
our  statute  both  parties.  The  sheriff  would  be 
its  plaintiff,  and  call  on  the  plaintiff  in  the  exe- 
cution and  the  claimant  of  the  goods,  as  defend- 
ants in  his  bill,  to  interplead. 

We  must,  therefore,  look  only  to  those  cases 
which  regulate  the  costs  as  between  defendants 
for  light  upon  the  subject.  The  rule  will  be 
found  clearly  stated  in  Dan.  Ch.  Pr.  1766.  It 
is  as  follows :  ''In  the  adjustment  of  the  contro- 
versy between  the  defendants,  the  party  whose 
claim  is  adjudged  groundless,  will  be  compelled 
to  pay  the  costs  to  the  rightful  claimants  of  the 
fund."  (See  Thomson  v.  Ebbets,  i  Hopk.  272; 
Badeau  v,  Rogers,  2  Paige,  209;  Cowtan  v.  Wil- 
liams, 9  Vesey,  107 ;  Eden  Injunc,  2  Am.  ed. 
405,  and  note.)  This  is  the  rule,  though  the 
parties  do  nothing  but  suffer  the  law  to  run  its 
course.  They  are  called  upon  by  rule,  before 
costs  are  incurred,  to  show  cause  why  they  shall 
not  maintain  or  relinquish  their  respective 
claims.  After  this  they  proceed  at  their  peril  as 
far  as  costs  are  concerned.  Any  other  rule 
would  be  unjust.  Costs  must  be  paid  by  some- 
body. If  the  losing  party  is  not  liable,  who  is 
to  j)ay  the  necessary  costs  of  the  Court  officers, 
which  always  await  the  final  result  of  the  suit  ? 

Rule  discharged. 

Opinion  by  Clayton,  P.  J. 
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July,  '80,  SI. 


January  28,  1 881. 

Lungren  v.  Pcnncll. 
Penneirs  Appeal. 
Harper's  Appeal. 


Corporations — Promoters  of-—  When  they  occupy 
fiduciary  relation  towards  stockholders  — 
Fraud —  Equity  —  Pleading —  Misjoinder — 
Multifariousness —  When  objection  for,  prop- 
erly taken. 

Any  man  or  number  of  men  who  are  the  owners  of  any 
kbd  of  property  may  form  an  association  with  others,  and 
sell  that  property  to  the  association  at  any  price  that  may 
be  agreed  on  between  them,  no  matter  whnt  it  may  orig- 
iBtlly  have  cost,  provided  there  be  no  fraudulent  repre- 
sentation made  by  the  vendors  to  their  associates.  They 
are  not  bound  to  disclose  the  profits  which  they  may  real- 
ize by  the  transaction.  There  is  no  confidential  relatioQ| 
between  the  parties,  and  they  deal  at  arm's  length  with 
each  other. 

Densmore  Oil  Company  v,  Densmore  (14  Smith,  43), 
and  McElhenny's  Appeal  (11  Smith,  188),  approved  and 
followed. 

Per  Grken,  J.  Where  several  complainants  have  each 
a  separate  cause  of  action  against  one  or  another  of  several 
defendants,  on  the  ground  of  misrepresentations  made  by 
the  several  defendants  to  the  seveiul  complainants,  with 
reference  to  a  common  enterprise,  and  the  circumstances 
of  each  several  misrepresentation  differ,  and  there  is  an 
ascertained  legal  measure  of  damages  applicable  to  each, 
the  proper  remedy  is  an  action  at  law  by  each  person  in- 
jured against  each  person  who  injured  him.  A  bill  in 
equity  filed  by  all  so  injured  against  all  who  injured  them, 
to  enforce  their  rights,  is  multifarious  and  defective  for 
misjoinder  of  parties.  Objections  to  it  on  this  ground, 
however,  if  not  made  until  after  final  hearing,  are  proba- 
bly too  late. 

Appeal  from  the  Common  Pleas  No.  3,  of 
Philadelphia  County. 

Bill  in  equity,  between  Charles  H.  Lungren 
and  William  A.  Bell,  trading  as  Lungren  and 
Bell;  William  Milligan,  William  E.  Rowan, 
Nathan  Brooke  and  Edward  H.  Pugh,  trading  as 
Brooke  and  Pugh ;  Allen  Tomlinson  and  Fran- 
cis C.  Hill,  trading  as  Tomlinson  and  Hill; 
Thomas  A.  Lancaster  and  Clayton  N.  Wills, 
trading  as  Lancaster  and  Wills;  J.  Graham  Tull, 
T.  G.  Wall,  and  Washington  Garner,  suing  as 
well  for  themselves  as  for  all  other  subscribers  to 
the  stock  of  the  Treton  Oil  Company  of  Ohio 
(except  the  defendants),  who  should  become 


parties  to  the  suit,  and  contribute  to  the  expenses 
thereof,  complainants ;  and  William  H.  Pennell, 
Abraham  S.  Jenks,  Benjamin  W.  Harper,  and 
The  Treton  Oil  Company  of  Ohio,  defendants. 

The  bill,  filed  March  15,  1867,  and  amended 
December  30,  1874,  averred  that  the  defendants, 
Pennell,  Jenks,  and  Harper,  having  formed  a 
fraudulent  conspiracy  to  cheat  and  defraud  the 
complainants,  had  in  1864  purchased  certain 
lands  in  Ohio,  supposed  to  be  oil  lands,  for  the 
sum  of  128,136;  that  after  said  purchase  they 
formed  a  company,  known  as  the  Treton  Oil 
Company  of  Ohio,  to  work  said  lands ;  that  by 
fraudulent  representations  to  the  complainants 
and  others,  to  the  effect  that  all  subscribers  to 
the  stock  of  said  company  would  be  on  the  same 
footing  as  the  defendants,  and  that  the  real 
value  and  purchase-money  of  the  land  paid  was 
$105,000,  they  induced  complainants  and  others 
to  subscribe  to  the  capital  stock  of  said  com- 
pany, the  complainants  subscribing  the  following 
sums : — 

Lungren  &  Bell, 
William  Milligan, 
William  E.  Rowan, 
Brooke  &  Pugh, 
Tomlinson  &  Hill, 
Lancaster  &  Wills, 
I.  G.  Tull. 
Washington  Gamer, 
T.  G.  Wall, 

That  a  very  large  sum  of  money  having  thus 
been  paid  in,  defendants  conveyed  to  said  com- 
pany the  lands  purchased,  and  took  from  the 
treasury  thereof  in  payment  therefor  the  sum  of 
1105,000,  the  difference  between  which  sum 
and  128,136  they  then  divided  among  them- 
selves. That  the  said  company  proved  a  failure, 
and  that  the  stock  thereof  was  worthless,  and 
that  defendants  being  officers  thereof  had  charge 
of  the  books  and  i)apers,  and  refused  access 
thereto  to  complainants;  wherefore  the  bill 
prayed :  ( i )  That  defendants  be  decreed  to  repay 
to  complainants  their  several  subscriptions  with 
interest ;  (2)  or  that  the^tock  be  decreed  to  be 
sold,  and  that  the  defendants  be  decreed  to  pay 
complainants  their  losses;  (3)  or  that  issues  be 
awarded  to  determine  complainants*  several 
damages,  and  that  the  defendants  be  decreed  to 
pay  the  same ;  (4)  or  that  the  said  company  be 
required,  or  the  complainants  be  permitted,  in 
its  name  to  sue  defendants,  in  order  to  force 
said  defendants  to  pay  into  said  company's  trea- 
sury the  amount  of  their  unlawful  profits. 

On  September  25,  1867,  answers  were  filed 
by  the  Treton  Oil  Company,  and  by  Harper, 
Jenks,  and  Pennell.  The  answer  of  the  com- 
pany averred  that  it  was  duly  organized  by  its 
co-defendants  and  others,  and  that  the  lands  pur- 
chased were  conveyed  to  it,  and  were  the  basis 
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of  its  organization.  It  further  denied  all  deceit 
or  fraud  on  its  part. 

The  answer  of  Harper,  Jenks,  and  Pennell 
averred  that  the  defendant  William  H.  Pennell 
had  bought  the  lands  in  question  in  1864;  that 
subsequently  he  agreed  to  and  did  allow  the  fol- 
lowing persons  to  take  each  a  one-sixth  interest 
in  said  purchase,  viz.,  R.  D.  Pennell,  Henry  W. 
Childs,  and  O.  C.  Childs,  and  the  defendants 
Harper  and  Jenks;  that  afterwards  the  six  so 
interested  agreed  to  divide  the  interest  in  said 
lands  into  eighty-sixths,  and  not  to  sell  any  one 
interest  for  less  than  J 1250;  that  in  pursuance 
of  said  agreement,  the  defendant  Harper  after- 
wards sold  one  undivided  eighty-sixth  interest  to 
complainant  Milligan  for  $1250,  and  that  the 
defendant  Pennell  had  in  like  manner  sold  one 
eighty-sixth  interest  to  each  of  the  other  com- 
plainants for  a  like  sum,  except  to  complainants 
Lungren  and  Bell,  TuU  and  Wall,  and  that  to 
them  he  had  sold  two  eighty-sixth  interests  each 
for  the  sum  of  $2500  each;  that  defendant  Jenks 
sold  no  interest  to  any  of  the  complainants ;  and 
further,  that  various  other  similar  sales  of  inte- 
rests were  made  to  others  than  complainants; 
that  such  sales  were  all  bona  fide y  and  without  any 
false  representations  made  by  defendants  as  to 
the  value  of  the  land  or  as  to  the  complainants 
coming  in  on  equal  terms  with  defendants ;  that 
the  Treton  Oil  Company  was  afterwards  or- 
ganized ;  that  stock  was  awarded  thereon  to 
complainants  and  others  at  the  rate  of  ^2.50  a 
share,  in  proportion  to  the  interest  owned  by 
each ;  that  the  lands  purchased  were  then  con- 
veyed to  the  said  company,  and  that  not  one 
cent  was  ever  taken  from  the  treasury  thereof  to 
pay  for  said  lands.  The  answer  finally  denied 
that  complainants  had  been  denied  access  to  the 
books  of  the  said  company,  and  asked  that  re- 
spondents be  dismissed  with  costs. 

A  replication  was  filed  and  the  case  referred 
to  Samuel  Robb,  Esq.,  as  Examiner  and  Master. 
The  following  are  substantially  the  facts  of  the 
case  as  found  by  him  in  his  report,  and  as 
adopted  by  the  Supreme  Court  in  its  opinion. 

"In  the  latter  part  of  November,  1864,  one 
Henry  W.  Childs,  visited  Venango  County, 
Pennsylvania,  and  by  his  invitation  Wm.  H. 
Pennell,  one  of  the  defendants,  accompanied 
him.  By  Mr.  Pennell's  invitation,  B.  W.  Har- 
per, another  defendant  went  with  them.  When 
they  had  accomplished  the  object  of  their  visit, 
on  the  proposal  of  Mr.  Childs,  they  went  to 
West  Virginia,  to  look  at  oil  lands  there,  meet- 
ing on  the  way  A.  S.  Jenks,  another  defendant, 
who  was  going  out  to  look  at  some  land  he  had 
agreed  to  buy.  Mr.  Jenks  was  not  satisfied  with 
this  land,  and  the  party  accepted  an  invitation 
from  a  Mr.  Hill,  a  member  of  the  Hocking 


Valley  Oil  Company,  to  visit  the  lands  of  that 
company  in  Athens  County,  Ohio,  which  were 
represented  as  oil  lands  of  great  prospective 
value.  On  arriving  at  Athens,  they  inspected 
these  lands,  consisting  of  two  farms  in  fee  and 
two  leased  premises  which  were  very  highly 
spoken  of,  as  good  prospective  oil  properties. 
The  Hocking  Valley  parties  offered  to  sell  these 
properties  to  Childs,  Harper,  and  Jenks  for 
$150,000,  but  the  offer  was  declined.  The  next 
day  two  of  the  Hocking  Valley  Company  came 
to  Pennell  and  offered  to  sell  him  the  proper- 
ties at  $45,000,  he  paying  two-thirds  of  the 
price  and  they  to  pay  one-third,  and  to  have 
one-third  of  any  profit  that  could  be  made  out 
them.  After  some  negotiation  Pennell  agreed 
that  he  would  take  the  properties  at  the  price 
which  the  original  contracts  with  the  owners 
would  show  them  to  have  cost,  if  upon  his 
return  to  Philadelphia  he  should  think  successful 
oil  companies  could  be  organized.  Messrs. 
Childs,  Pennell,  Harper,  and  Jenks  immedi- 
ately returned  to  Philadelphia,  arriving  there  on 
December  11,  1864,  and  on  the  next  day,  W. 
H.  Pennell,  after  conference  with  his  brother, 
R.  D.  Pennell,  telegraphed  to  Mr.  Martin,  who 
represented  the  Hocking  Valley  Company,  that 
he  would  take  the  properties  as  agreed.  So  far 
^t  is  perfectly  manifest  that  the  purchase  of  the 
properties  in  question  was  made  by  W.  H. 
Pennell  individually,  on  his  own  responsibility, 
without  any  knowledge  on  his  part,  before  he 
left  Philadelphia,  that  he  was  to  buy  the  proper- 
ties at  all.  He  did  not  even  know  of  their 
existence,  and  of  course  he*  had  no  relations 
whatever,  as  to  the  purchase,  with  any  of  the 
plaintiffs  or  defendants.  Those  relations  were 
established  subsequently  to  the  purchase  and  in 
the  following  manner.  Some  days  after  the 
agreement  to  purchase,  but  not  all  on  the  same 
day,  Messrs.  Childs,  Harper,  and  Jenks  called 
on  W.  H.  Pennell,  and  either  at  his  solicitation, 
or  on  theirs,  he  agreed  to  sell  to  each  of  them 
a  one-sixth  interest  in  the  purchase  at  the  cost 
rate,  and  the  same  interest  to  a  Mr.  C.  0. 
Childs,  and  R.  D.  Pennell  his  brother.  These 
six  persons,  thus  being  the  owners  of  the  whole, 
agreed  among  themselves  to  organize  two  com- 
panies, putting  a  fee  and  a  lease  in  each  com- 
pany, to  make  each  consist  of  forty-two  parts, 
and  that  no  interest  should  be  sold  for  less  than 
twelve  hundred  and  fifty  dollars.  Up  to  this 
point,  no  one  of  the  plaintiffs  had  acquired  any 
interest  in  the  enterprise,  and  no  relation  confi- 
dential or  otherwise  was  established  between 
any  of  the  plaintiffs  and  any  of  the  defendants. 
The  six  persons  named  were  the  only  parties 
interested  in  the  project.  Shortly  afterwards, 
some  of  the  plaintiffs  and  others  more  or  less 
acquainted  with  the  Messrs.  Pennell,  and  who 
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had  learned  in  one  way  or  another  of  W.  H. 
Penneirs  visit  to  the  oil  regions,  called  upon 
them,  to  inquire  about  his  visit,  and  were  in- 
formed that  he  had  purchased  or  had  arranged 
to  purchase  certain  properties  in  Ohio,  and  that 
he  and  his  brother  and  certain  friends  intended 
to  organize  two  oil  companies ;  that  each  com- 
pany would  consist  of  forty-two  interests,  and 
that  each  interest  would  cost  twelve  hundred 
and  fifty  dollars.  He  was  solicited  by  some  of 
the  parties  thus  calling  to  sell  interests  to  them. 
To  one  of  the  applicants,  he  stated  what  the  land 
had  cost,  though  the  price  was  not  remembered 
by  the  witness ;  to  others  no  prices  were  men- 
tioned, no  questions  being  asked;  some,  the 
majority,  of  the  plaintiffs  testified  they  inferred 
from  what  he  stated,  that  the  cost  was  the  aggre- 
gate of  the  interests  at  $1250;  and  others  in- 
ferred he  was  making  a  profit.  It  was  under- 
stood by  all  that  companies  were  to  be  organized, 
and  sales  of  interests  were  made  conditionally 
on  every  purchaser  joining  with  him  and  his 
friends  in  the  organization  thereof.  The  Master 
further  finds  that  it  does  not  appear  that  the 
Pennells  or  Harper  and  Jenks  made  any  repre- 
sentations as  to  the  character  of  the  lands  which 
they  did  not  believe  to  be  true,  relying  upon  the 
statements  made  by  the  parties  in  Ohio,  and 
upon  what  had  been  seen,  where  they  were  con- 
fident that  they  and  those  uniting  with  them  in 
the  si>eculation  would  make  large  profits.  While 
these  negotiations  were  going  on,  the  titles  to 
the  properties  were  being  examined,  and  were 
finally  pronounced  good,  after  which,  during 
January,  1865,  the  Messrs.  Pennell  sold  or  re- 
ceived pay  for  twenty-two  interests  at  $1250 
each.  The  Messrs.  Childs  sold  their  two-sixths 
interests  to  R.  D.  Pennell,  at  an  advance.  The 
conveyances  for  the  properties  were  made  during 
January,  1865,  to  W.  H.  Pennell  in  fee,  and 
the  actual  consideration  paid  in  each  instance, 
but  one,  was  recited  in  each  instrument.  An 
assignment  of  one  lease  did  not  recite  the  con- 
sideration, but  the  actual  sum  paid  for  it  was 
I3136.  These  several  conveyances  were  en- 
tered for  record  in  Athens  Co.,  Ohio,  the  deeds 
on  January  ?6  and  30,  and  the  assignment  and 
lease  on  April  6,  1865.  On  February  7,  the 
parties  interested,  including  the  purchasers  of 
eighty- fourth  interests  held  a  meeting  and  re- 
solved to  form  one  company  instead  of  two; 
that  the  deeds  and  assignments  of  leases  offered 
by  W.  H.  Pennell  be  received  at  the  price 
offered — j5 105, 000  ;^  that  the  capital  stock  should 
consist  of  200,000  shares  at  the  par  value  of 
J2.50  each,  which  should  also  be  the  subscrip- 
tion price,  and  that  20,000  shares  of  stock  should 
be  reserved  as  working  capital,  and  sold  at  not 
less  than  J2.50  per  share.  On  February  25th  a 
charter  was  procured,  and  in  March  meetings 


were  held,  officers  elected,  and  money  was 
appropriated  to  prosecute  the  work  of  the  com- 
pany. On  March  nth  and  April  5th,  by  pro- 
per instruments,  the  properties  were  conveyed 
to  the  company,  for  which  no  money  was  paid. 
It  was  testified  by  several  witnesses  that  at  the 
organization  meeting  on  February  7th,  Mr. 
Thomas  T.  Tasker,  Sr.,  one  of  the  purchasers 
of  an  interest,  stated  that  these  properties  for 
other  than  oil  purposes  were  worth  very  little ; 
but  as  paying  oil  properties  they  would  be  cheap; 
that  it  made  no  difference  to  them  whether  they 
cost  Mr.  Pennell  one  dollar  or  one  hundred 
dollars  per  acre,  and  that  doubtless  he  was 
making  a  profit  out  of  them.  The  plaintiffs 
testify  they  did  not  hear  these  remarks.  There 
was  also  evidence  that  at  this  meeting  Mr. 
Pennell  offered  to  take  back  the  interests  of  any 
purchasers  who  were  dissatisfied.  The  Master 
further  finds  at  the  time  of,  and  for  months  after, 
the  organization,  all  the  parties  appeared  to 
have  estimated  the  property  as  very  valuable, 
and  to  have  confidently  expected  to  realize  large 
profits  from  the  speculation.  He  finds  also,  and 
upon  abundant  testimony,  that  all  the  pur- 
chasers of  interests  except  the  plaintiffs  pre- 
sumed or  were  told  and  acted  on  the  belief,  that 
Mr.  Pennell  or  the  parties  from  whom  they 
respectively  bought  were  making  a  profit.  Con- 
siderable sales  of  working  capital  were  made  at 
$2.50  per  share,  and  the  money  was  paid  into 
the  treasury  and  used  for  the  purposes  of  the 
company.  Soon  after  the  organization  a  pro- 
spectus was  prepared,  settiM  forth  the  name  of 
the  company :  Capital  stocft  500,000 ;  200,000  , 
shares,  par  value  $2.50;  working  capital  20,000 
shares ;  names  and  addresses  of  the  officers,  and 
inviting  subscriptions  at  the  company's  office. 
Two  wells  were  sunk  but  without  success; 
though  wells  in  the  neighborhood  were  worked 
with  profit.  After  further  unsuccessful  efforts  to 
work  the  property,  and  numerous  meetings  of  the 
directors,  it  was  resolved  at  a  meeting  of  the 
stockholders  in  February,  1867,  to  suspend 
work,  and  rent  the  farm.  About  this  time, 
some  of  the  parties  feeling  themselves  wronged 
in  the  matter  of  the  price  paid  for  the  property, 
decided  to  commence  proceedings  to  get  their 
money  back,  and  on  March  15,  1867,  the  pre- 
sent bill  was  filed.  A  very  large  amount  of 
testimony  was  taken,  and  many  other  facts  in 
addition  to  those  we  have  recounted  were  found 
by  the  Master,  and  some  miterial  facts  which  he 
was  asked  to  find  by  the  plaintiffs  he  refused  to 
find,  either  because  he  did' not  credit  the  wit- 
nesses, or  because  by  reason  of  opposing  testi- 
mony and  of  other  facts  and  circumstances  com- 
bined, he  considered  the  weight  of  the  testimony 
to  be  against  the  theory  of  the  plaintiff.  In  his 
report,  which  is  very  full  and  elaborate,  he  states 
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his  reasons  for  the  conclusions  of  fact  at  which 
he  arrived. 

4c  ♦  3|c  4c  4e  ♦  ♦ 

**The  most  serious  complaint  made,  by  the 
plaintiffs  was  to  the  effect  that  they  were  deceived 
by  the  representations  of  the  defendants,  or  some 
of  them,  as  to  the  cost  of  the  property,  and  that 
they  were  told,  they  were  to  he  admitted  as 
purchasers  on  the  same  terms  as  the  defendants. 
The  Master  very  fully  and  carefully  considers 
the  whole  of  this  testimony  on  both  sides. 

**  He  shows  that  the  sales  of  interests  were 
individual  transactions,  each  being  independent 
of  the  other,  that  there  was  an  absence  of  cer- 
tainty in  the  testiitony  of  the  plaintiffs  as  to 
what  was  said,  that  there  was  positive  contradic- 
tion by  the  defendants,  as  to  all  the  positive 
statements  of  the  plaintiffs  on  this  subject,  that 
there  was  very  considerable  testimony  by  pur- 
chasers, other  than  plaintiffs,  that  no  such  repre- 
sentations were  made  to  them,  and  that  they 
were  satisfied  or  were  directly  told  by  defend- 
ants that  a  profit  was  being  made ;  that  although 
thirty-one  interests  were  sold  to  twenty-two  dif- 
ferent persons  only  nine  of  the  purchasers,  repre- 
senting twelve  interests,  joined  in  the  bill.  Five 
purchasers  from  Mr.  Jenks  do  not  complain  or 
consider  themselves  aggrieved  by  him  or  by  any 
defendant.  Of  sixteen  interest  holders,  repre- 
senting twenty-two  interests  purchased  from  the 
Pennells,  only  eight,  representing  eleven  interests, 
are  parties  here ;  the  remainder  not  thinking 
themselves  misled  or  injured  by  the  Pennells  or 
by  any  defendant.  The  Master  further  shows 
that  some  of  the  ^aintiffs  were  informed  or 
admitted  a  knowledge  that  a  profit  was  being 
made,  and  he  argues  that  it  is  difficult  to  under- 
stand how  the  defendants,  meditating  such  a 
fraud  as  is  charged  here,  could  have  told  or  acted 
the  truth  to  one  set  of  purchasers,  and  told  or 
acted  an  untruth  to  another  set  of  purchasers,  in 
respect  of  the  same  subject-matter,  in  an  enter 
prise  or  speculation  in  which  they  were  all  about 
to  become  engaged.  He  further  shows,  that  by 
the  undisputed  testimony,  at  the  organization 
meeting,  the  deeds  for  the  properties  which  re- 
cited the  actual  consideration  paid  were  pro- 
duced, and  were  open  to  the  inspection  of  any 
one  present,  and  that  such  action  was  entirely 
inconsistent  with  any  theory  of  fraud  as  to  the 
price.  He  refers  also  to  the  testimony  of  the 
witnesses,  who  state  the  declarations  of  Mr.  T. 
T.  Tasker  at  the  same  meeting  as  to  the  small 
value  of  the  land  except  for  oil  purposes ;  and 
that  it  was  a  matter  of  indifference  what  had 
been  j)aid  for  the  properties ;  and  also  to  the 
fact  that  the  manifest  purpose  of  all  was  to 
make  a  profit  out  of  the  land,  not  as  agricultural, 
but  as  oil  territory.  Many  other  facts  and  cir- 
cumstances bearing  upon  this  branch  of  the  case 


are  presented  by  the  Master,  with  great  and 
convincing  force,  in  favor  of  the  correctness  of 
his  conclusions,  but  it  is  not  necessary  to  repeat 
them  all." 

The  Master  was  further  of  opinion  that  the 
facts  showed  no  fiduciary  relation  to  have  ex- 
isted between  Pennell  and  complainants,  and 
recommended  therefore  that  the  bill  be  dismissed 
with  costs. 

To  this  report  exceptions  were  filed  by  the 
complainants  on  the  ground,  inter  alia^  that  the 
Master  erred  in  not  finding  that  there  was  a  fidu- 
ciary relation  existing  between  Pennell  and  com- 
plainants, in  not  finding  that  complainants  had 
been  deceived  and  entrapped  by  the  defendants 
into  purchasing  their  interests  by  false  represen- 
tations as  to  the  value  of  the  lands  purchased, 
and  as  to  the  footing  upon  which  complainants 
were  to  stand  as  compared  with  that  of  defend- 
ants, and  finally  in  reporting  a  decree  dismissing 
the  bill. 

On  December  13,  1874,  the  exceptions  to  the 
Master's  report  were  argued,  and  the  same  day 
the  bill  was  amended  by  permission.  The 
amendments  consisted  of  new  allegations  as  to 
the  misrepresentations  made  by  defendants  to 
complainants,  but  comprised  nothing  as  to  which 
the  evidence  had  not  been  already  passed  upon 
by  the  Master. 

The  report  of  the  Master  was  then  by  agree- 
ment referred  back  to  him  to  enable  him  to  re- 
view the  case  in  the  light  of  the  bill  as  amended. 
He  reported  that  he  had  been  *«  unable  to  find  in 
any  of  the  amendments  any  just  grounds  for 
changing  the  conclusions  of  his  report." 

Exceptions  were  filed,  and  the  case  twice 
argued  before  the  Court.  The  Court  having 
intimated  an  opinion  adverse  to  that  of  the  Mas- 
ter, argument  was  then  heard  in  February,  1879, 
as  to  the  form  of  the  decree.  Defendants  then 
moved  for  leave  to  answer  the  amended  bill, 
which  leave  was  refused  them. 

On  April  21,  1880,  the  opinion  of  the  Court 
was  delivered  by  Yerkes,  J.  The  Court  were 
satisfied  from  the  evidence  that  defendants  Har- 
per and  Pennell  had  occupied  a  fiduciary  rela- 
tion towards  the  complainants,  that  they  had 
deceived  them  as  to  the  real  value  of  the  land 
bought,  and  that  they  fraudulently  represented  to 
them  that  they  were  to  come  into  the  concern  on 
the  same  footing  as  defendants  themselves. 

The  following  decree  was  accordingly  entered : 
"And  now,  April  21,  1880,  the  above  case 
having  been  argued,  and  after  full  consideration, 
it  is  ordered  and  decreed  that  the  defendant,  B. 
W.  Harper,  pay  to  the  plaintiff,  Wm.  Milligan, 
the  sum  of  $1778.03,  and  that  the  defendant, 
William  H.  Pennell,  p«iy  to  each  of  the  plaintifiGi, 
Lungren  &  Bell,  J.  G.  Tull  and  T.  G.  Wall,  the 
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sura  of  I3556.06,  and  to  each  of  the  plaintiffs, 
William  E.  Rowan,  Brooke  &  Pugh,  Tomlinson 
&  Hill,  Lancaster  &  Wills,  and  Washington 
Gamer,  the  sum  of  |i 778.03,  and  that  the  said 
defendants,  Pennell  and  Harper,  pay  the  costs, 
and  that  the  bill  be  dismissed  as  to  the  defend- 
ant Jenks  without  costs." 

The  defendants,  Pennell  and  Harper,  there- 
upon took  this  appeal,  assigning  for  error,  inter 
alia^  (i)  The  entering  of  a  decree  for  complain- 
ants on  the  grounds  and  for  the  reasons  assigned 
by  the  Court,  (2)  ITie  entering  of  a  decree 
whereby  specific  sums  were  ordered  to  be  paid 
by  specific  defendants  to  specific  complainants. 
(3)  The  action  of  the  Court  in  not  dismissing 
the  complainant's  bill  for  multifariousness  and 
misjoinder  of  parties.  (4)  The  refusal  to  allow 
the  defendants  to  file  answers  to  the  amended 
bill. 

C.  Stuart  Patterson  and  William  A,  Porter 
(with  them  T.  De  Witt  Cuyler),  for  appellants. 
The  Court  should  have  allowed  defendants  to 
file  answers  to  the  amended  bill.  Any  amend- 
ment of  a  bill,  however  trifling,  entitles  defend- 
ants to  an  entirely  new  answer. 

I  DanielPs  Eq.  Prac.  409. 

Miller  v.  Whittakcr,  3^5  111.  386. 

Insurance  Co.  v.  Jenkins,  8  Paige,  589. 

Bowen  v.  Idley,  0  Id.  46. 

Richardson  v,  Richardson,  5  Id.  58. 

Bosanqaet  v,  Marsham,  4  Simons,  573. 
Such  amendments  fall  within  the  spirit  of  the 
Act  of  May  4, 1864,  §  2  (Purd.  Dig.  601,  pi.  71), 
which  Act  is  liberally  construed. 

Dougherty's  Appeal,  i  Weekly  Notes,  595. 

Danzeisen's  Appeal,  23  Smith,  65. 

Wilhelm's  Appeal,  29  Id.  120. 
The  case  presents  no  evidence  of  fiduciary  re- 
lations existing  between  complainants  and  re- 
spondents, nor  does  it  show  that  any  misrepresen- 
tations were  made  by  the  latter  to  the  former. 

The  New  Sombrero  Phosphate  Co.  v.  Erlanger,  L, 
R.  5  Ch.  Div.  13. 

Densmore  Oil  Co.  v,  Densmore,  14  Sm.  49. 
The  amended  bill  is  bad  for  multifariousness. 
It  presents  two  causes  of  action,  viz.:  i.  Mis- 
representations to  induce  complainants  to  buy 
interests;  and  2.  Misrepresentations  to  induce 
them  to  buy  shares  of  stock.  There  is  a  clear 
misjoinder  of  parties,  the  cause  of  action  of  each 
of  complainants  being  separate  and  distinct. 
The  relief  afforded  to  complainants  is  at  any  rate 
improper.  It  should  consist  of  rescission  of  the 
contract  and  restoration  to  the  status  ante 
fraudetn^  not  of  affirmance  of  the  contract  and 
a  specific  recovery  in  damages. 

Bispham's  Equity,  476. 
y.  Howard  Gendelly  for  appellees. 
The  case  is  clearly  one  in  which  the  promoters 
of  a  company  have  so  conducted  themselves  as  to 
violate  the  confidential  relations  existing  between 
them  and  subscribers  to  the  stock,  or  purchasers 
of  interests. 


Simons  v.  The  Vulcan  Oil  and  Mining  Co.,  1 1  Sm. 
217. 

McElhenny*s  Appeal,  Ibid.  195. 

Rice's  Appeal,  29  Smith,  204. 

Hichens  v.  Congreve,  I  Russ.  &  My.  150. 
The  eivdence  is  very  strong  that  the  defend- 
ants, especially  the  defendant  Pennell,  was  acting 
as  agent  for  others  in  purchasing  the  land.  The 
principle  of  Densmore  Oil  Co.  v.  Densmore  (14 
Smith,  43),  is  inapplicable.  There  defendants 
had  owned  the  land  for  a  long  time  before  selling 
to  the  company,  and  never  purchased  with  any 
intent  to  form  a  company. 

The  evidence  as  to  the  misrepresentations  by 
defendants  to  complainants  as  to  the  value  of  the 
land  and  their  footing  in  the  enterprise  is  clear. 

Rice's  Appeal,  29  Smith,  168. 

Ahl's  Appeal,  Ibid.  204. 

Short  V,  Stevenson,  13  Smith,  95. 

New  Sombrero  Phosphate  Co.  v,  Erlanger,  L.  R.  5 
Chan.  73;  s.  c.  L.  R.  3  App.  Cas.  12 18. 
The  form  of  the  decree  was  proper.  The 
Court  had  all  parties  before  it,  and  its  equity 
powers  were  sufficiently  plastic  to  warrant  a  de- 
cree whereby  justice  would  be  done.  The  bill  is 
not  multifarious,  but  with  a  double  aspect  which 
is  allowable  under  the  authorities. 

Story's  Eq.  PI.  {  97  et  seq, 

I  Daniell's  Chan.  PI.  &  Pr.  232  et  seq. 
An  objection  for  misjoinder  or  multifariousness 
can  be  made  only  by  demurrer. 

Story's  Eq.  PI.  }j  237  and  544. 

Persch  v»  Quiggle,  7  Smith,  247. 
The  amendments  to  the  b'ill  only  set  out  the 
representations  of  the  original  bill  at  greater 
length.  They  gave  no  new  rights  or  cause  of 
action  to  complainants.  This  fact  joined  to  the 
lapse  of  time  and  the  steps  taken  in  the  cause 
between  the  time  of  amendment  and  the  applica- 
tion by  defendants  to  file  new  answers  was 
enough  to  warrant  the  Court  in  refusing  to  allow 
such  answers  to  be  filed. 

Wilhelm's  Appeal,  29  Smith,  120. 

Good  Intent  Co.  v,  Hartzell,  10  Harris,  277. 

Blakeslee  v,  Scott,  37  Leg.  Int.  474. 

Brooke  v,  Phillips,  6  Phila.  392. 

Pancoast  v.  Reeves,  7  Phila.  383. 

February  28,  1881.  The  Court.  The 
learned  Master  in  the  Court  below,  for  reasons 
expressed  at  length  in  his  report,  recommended 
a  decree  in  this  case  dismissing  the  bill.  His 
conclusions  were  founded  on  an  absence  of  merit 
in  the  case  of  the  plaintiffs.  The  learned  Court 
differing  in  opinion  from  the  Master,  as  to  his 
conclusions  upon  the  facts  of  the  case,  and  as  to 
the  application  of  equitable  principles  involved, 
held  that  there  was  liability  established  as  to 
some  of  the  defendants,  in  favor  of  the  plain- 
tiffs, and  made  decrees  accordingly.  The  de- 
crees actually  made  were  that  the  defendant,  B. 
W.  Harper,  pay  to  the  plaintiff",  William  Milligan, 
^1778.03,  and  that  the  defendant,  Wm.  H.  Pen- 
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nell,  pay  to  Lungren  &  Bell,  J.  G.  Tull,  and  T. 
G.  Wall,  I3556.06;  and  to  each  of  the  plain- 
tiffs, Wm.  E.  Rowan,  Brooke  &  Pugh,Tomlinson 
&  Hill,  Lancaster  and  Wills,  and  Washington 
Garner,  I1778.03.  The  bill  is  dismissed  as  to 
A.  S.  Jenks.  It  will  be  seen  at  once,  that  there 
was  no  common  liability  of  both  defendants 
either  to  all  or  to  any  one  of  the  plaintiffs.  On 
the  contrary,  there  was  a  judgment  for  a  specific 
sum  of  money  in  favor  of  one  of  the  plaintiffs, 
against  one  of  the  defendants  only,  and  different 
judgments,  in  favor  of  one  set  of  plaintiffs 
against  the  other  defendant  for  one  joint  sum, 
and  in  favor  of  another  set  of  plaintiffs  for  seve- 
ral and  not  joint  sums,  payable  to  each.  It  is 
difficult  to  conceive  of  more  discrepant  and  vari- 
ant causes  of  action  than  are  indicated  by  the 
decrees  in  question.  If  the  plaintiff  Milligan 
had  a  valid  claim  against  the  defendant  Harper, 
but  not  against  the  other  defendants,  and  the 
other  plaintiffs  had  different  claims  against  one  of 
the  other  defendants,  but  none  against  Harper, 
it  is  not  possible  to  understand  what  community 
of  right  there  was,  or  could  be,  which  would 
justify  the  joining  of  the  rather  numerous  plain- 
tiffs in  one  bill  against  the  several  defendants. 
The  incongruity,  so  far  as  the  fact  is  concerned, 
is  explained  when  we  discover  by  the  testimony, 
and  the  reasons  given  by  the  learned  Court  be- 
low for  the  decrees,  that  there  never  was  a  com- 
mon cause  of  action  in  the  case.  In  the  opinion 
of  the  Court  it  is  said:  **  The  plaintiff  Milligan 
bought  his  stock  of  the  defendant  Harper,  and 
false  representation  was  made  of  the  price  of  the 
land  at  the  time  of  sale.  We  find  that  nearly  all 
of  the  other  plaintiffs  bought  of  Wm.  H.  Pen- 
nell.  As  to  the  two  about  which  there  seems  to 
be  some  doubt,  they  certainly  bought  of  R.  D.  and 
W.  H.  Pennell.  Lancaster  and  Wills  seem  to  us 
to.  have  bought  of  Wm.  H.  Pennell,  whilst  Tom- 
linson  and  Hill  may  have  bought  of  the  two. 
To  all  the  defendants  at  the  time  of  the  negotia- 
tions for  sale  of  interests,  representations  were 
made  that  no  profit  was  being  made  from  the 
sale."  By  this  it  appears  that  the  causes  of  ac- 
tion as  recognized  and  enforced  by  the  Court 
were  false  representations,  made  by  individual 
defendants  to  individual  plaintiffs,  in  regard  to 
the  sale  by  the  former  to  the  latter  of  certain 
property  interests.  The  Court  state  further  in 
making  up  the  decrees,  **  The  plaintiffs  bought 
eighty-fourth  interests  at  1 1250.  This  was  based 
upon  the  amount  of  property  being  1105,000. 
The  actual  price  paid  by  the  defendants  was 
$28,136.  One  eighty-fourth  of  this  would  be 
$346-85.  The  difference  between  this  and 
I1250  would  be  $903.15,  and  with  interest  to 
date  would  be  $1778.03,  which  should  be  paid 
to  each  holder.**  This  calculation  shows  that 
there  was  a  precise  well  defined  measure  of  dam- 


ages, by  which  the  right  of  each  plaintiff,  entitled 
to  recover,  could  be  determined.  We  think  it 
clearly  established,  that  if  there  was  any  right  of 
recovery  at  all,  it  was  a  several  and  individual 
right,  depending  upon  the  circumstances,  includ- 
ing the  false  representations,  of  each  case,  with  an 
ascertained  legal  measure  of  damages  applicable 
to  each,  and  that  the  appropriate  remedy  was  by 
an  action  at  law  by  each  person  injured  against 
each  person  who  injured  him.  It  follows  that 
the  bill  and  amendment  were  multifarious,  and 
defective  for  misjoinder  of  parties.  We  do  not, 
however,  decide  the  case  upon  these  grounds. 
These  objections  were  not  made  until  after  final 
hearing,  when  it  was  probably  too  late,  under 
the  decisions.    (Persch  v.  Quiggle,  7  P.  F.  S. 

258.) 

The  more  important  question  in  the  case  is, 
the  right  of  the  plaintiffs  to  recover  on  the 
merits.  We  have  given  a  very  careful  attention, 
both  to  the  able  and  exhaustive  report  of  the 
Master,  and  to  the  opinion  of  the  learned  Court 
below,  and  find  that  we  differ  from  the  Court 
and  concur  with  the  Master  in  his  conclusions 
upon  the  whole  case.  The  leading  facts  as  found 
by  the  Master  are  as  follows:  .  .  .  (In 
this  and  the  next  following  space  marked  with 
asterisks  occur  the  passages  already  cited  in  set- 
ting forth  the  facts  as  found  by  the  Master.) 

4e  3|c  ♦  3tt  4c  4e 

After  a  very  patient  and  careful  examination 
and  consideration  of  the  testimony,  we  are  con- 
vinced that  in  all  the  important  and  controlling 
elements  of  the  case,  his  findings  and  conclusions 
are  fully  sustained  by  the  testimony. 

The  credibility  of  witnesses  and  weight  and 
force  of  their  testimony  were  matters  of  which  the 
Master  was  far  more  competent  to  judge  than  the 
Court  below,  or  this  Court,  and  we  do  not  feel 
at  liberty  to  deny  the  correctness  of  his  conclu- 
sions as  to  conflicting  testimony.  As  to  the  con- 
trolling facts  there  is  very  little  conflict  of  testi- 
mony. When  W.  H.  Pennell  agreed  to  buy  the 
property  in  question,  he  was  neither  the  agent  of 
the  plaintiffs,  nor  did  he  stand  in  any  confidential 
relation  to  them.  He  could  not  have  required 
any  of  them  to  pay  any  part  of  the  purchase- 
money.  That  liability  rested  entirely  upon  him- 
self. How,  then,  can  it  be  said  that  he  purchased 
as  agent  for  them,  or  as  promoter  of  a  common 
enterprise  ?  He  did  not  purchase  for  a  company, 
because  no  company  was  in  existence.  There 
was  no  common  project  at  any  time  between  the 
Pennells  and  the  plaintiffs.  On  the  contrary, 
W.  H.  Pennell,  having  contracted  on  his  sole 
responsibility,  for  the  purchase  of  the  land  on 
December  12th,  sold  one-sixth  interests  in  the 
purchase  to  various  persons  after  that  date,  and 
it  was  these  one-sixth  owners  who  sold,  as  indi- 
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viduab,  portions  of  their  interests  to  individual 
plaintiffs. 

The  principles  which  control  such  a  case  are 
not  difficult  of  statement  or  application.  Our 
ovm  case  of  Densmore  Oil  Co.  v.  Densmore  (14 
P.  F.  S.  43)  furnishes  the  test.  We  there  held 
**  that  any  man  or  number  of  men,  who  are  the 
owners  of  any  kind  of  property,  real  or  personal, 
may  form  a  partnership  or  association  with 
others,  and  sell  that  property  to  the  association 
at  any  price  which  may  be  agreed  upon  between 
them,  no  matter  what  it  may  originally  have 
cost,  provided  there  be  no  fraudulent  misrepre- 
sentation made  by  the  vendors  to  their  asso- 
ciates. They  are  not  bound  to  disclose  the  profit 
which  they  may  realize  by  the  transaction.  They 
were  in  no  sense  agents  or  trustees  in  the  orig- 
inal purchase,  and  it  follows  that  there  is  no 
confidential  relation  between  the  parties  which 
affects  them  with  any  trust.  It  is  like  any  other 
case  of  vendor  and  vendee.  They  deal  at  arm's 
length.  Their  partners  are  in  no  better  position 
than  strangers.  They  must  exercise  their  own 
judgment  as  to  the  value  of  what  they  buy." 

In  the  case  of  McElhenney's  Appeal  (11  P. 
F.  S.  188),  McElhenney,  who  represented  him- 
self as  the  owner  of  the  land,  but  in  fact  was  not, 
agreed  with  Boyd  and  others  that  if  they  could 
sell  it  for  $40,000  they  should  share  the  profits 
with  him  over  the  cost  price,  which  he  said  was 
|i 2,000.  This  plan  was  carried  out.  Boyd  and 
others  formed  a  company  to  which  the  land  was 
sold  at  140,000.  The  profits  were  divided  with 
McElhenny,  and  the  company  filed  a  bill  against 
his  administrators  to  recover  the  money  paid  to 
him  out  of  the  treasury  as  part  of  the  $40,000 
purchase-money.  False  representations  as  to  the 
cost  of  the  land  were  alleged  and  proved  to  have 
been  made,  and  it  was  also  shown  that  McEl- 
henny never  was  the  owner  of  the  land,  though  it 
was  ostensibly  sold  as  his  to  the  promoters,  who  in 
turn  sold  it  to  the  company.  This  Court,  Thomp- 
son, C.  J.,  in  speaking  of  the  transaction,  said 
**  It  nowhere  appears  that  McElhenny,  the  pur- 
chaser from  Hubert,  the  original  owner,  did  it  as 
the  agent  of  Messrs.  Baird,  Boyd  &  Co.,  and 
others,  although  he  bought  it  to  sell  again,  no 
doubt.  He  had  a  perfect  right,  therefore,  to 
deal  with  them  at  arm's  length,  as  it  seems  he 
did;"  and  again,  "  If  the  property  was  not  pur- 
chased by  McElhenny  for  the  use,  and  as  agent 
of  the  company,  but  for  his  own  use  (and  this  is 
the  proof  in  the  case.),  he  might  sell  it  at  a  profit 
most  assuredly.  No  subsequent  purchasers  from 
his  vendees  would  have  any  right  to  call  upon 
him  to  account  for  the  profit  at  which  he  sold  to 
them. 

**  They  have  not  pretended  that  he  was  their 
agent  in  making  the  purchase,  and  I  am  unable 
to  understand  the  ground  of  a  right  in  the  com- 


pany to  demand  it.  The  difference  between  the 
sum  he  paid  and  that  at  which  he  sold  be  was  as 
fairly  entitled  to  as  to  the  sum  paid."  These 
considerations  are  directly  applicable  to  the  un- 
doubted facts  of  the  present  case.  It  is  too  plain 
for  argument  that  W.  H.  Pennell  did  not  con- 
tract to  purchase  the  land  as  the  agent  of  any- 
body. His  sale  of  one-sixth  interest  to  his  co- 
defendants  and  others  was  made  at  the  actual 
cost  of  the  property.  Then  these  one-sixth 
owners,  instead  of  forming  a  company,  as  in 
McElhenny 's  case,  sold  eighty- fourth  interests 
to  the  plaintiffs  and  others.  Then  it  was  that 
the  whole  party,  as  owners  of  the  eighty-fourth 
interests,  including  all  the  plaintiffs  and  all  the 
defendants,  and  several  others,  who  are  not  par- 
ties, combined  together  to  form  a  company  with 
a  capital  of  $500,000,  on  the  basis  of  the  prop- 
erty in  question  at  a  cost  of  $105,000.  The 
owners  of  the  eighty-fourth  interests  were  the 
immediate  promoters  of  the  company,  and  the 
purpose  of  their  combination  was  to  sell  to  the 
public  at  $2.50  per  share  stock  which  cost  them 
59  cents  per  share.  This,  of  course,  they  had  a 
right  to  do.  Had  the  property  yielded  oil  in 
paying  quantities,  as  was  confidently  expected  by 
all,  they  would  doubtless  have  been  able  to 
market  the  stock  at  par  or  upwards,  and  thus 
realize  the  anticifmted  profits  of  the  common 
enterprise.  It  happened  otherwise,  and  then  a 
few  of  those  who  purchased  their  individual  in- 
terests at  a  larger  price  than  was  paid  by  their 
vendors,  seek  to  get  back  their  money  by  the  aid 
of  salutary  equitable  principles,  which  are  not 
applicable  to  the  facts  of  their  case.  In  our 
opinion  the  plaintiffs  are  not  in  a  position  to 
avail  themselves  of  the  benefit  of  the  doctrine 
which  imposes  liability  to  refund  upon  persons 
who  purchase  as  agents  or  promoters.  We  have 
examined  with  much  care  the  evidence  relied 
upon  to  establish  these  relations  between  the  de- 
fendants and  plaintips,  and  we  find  it  to  be 
affected  with  so  much  uncertainty  and  confusion 
in  the  testimony  of  the  plaintiffs,  so  much  direct 
contradiction  in  the  testimony  of  the  defendants, 
and  so  much  inconsistency  with  the  other  facts 
and  circumstances  of  the  case,  as  to  be  incapable 
of  use  as  the  foundation  of  a  judicial  decree.  It 
follows  that  the  decree  of  the  Court  below  must 
be  reversed  and  the  bill  dismissed. 

Decree  reversed  and  bill  dismissed,  and  it  is 
further  ordered,  adjudged,  and  decreed,  that  the 
costs  of  the  case,  including  the  costs  of  these 
appeals,  be  paid  by  the  appellees. 

Opinion  by  Green,  J. 
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July,  '79,  Ii6;  July,  '80,  54.  March  8,  i88i. 

Lycoming  Insurance  Co.  v.  Storrs. 

Errors  and  appeals —  What  net  subject  of  writ 
of  error  —  Summons — Irregular  service  of 
writ —  Writ  of  error  to  refusal  of  motion  to 
quash — When  it  lies — What  is  equivalent  to 
waiver  of  irregular  service  —  Insurance  — 
Whether  assignor  or  assignee  for  the  benefit  of 
creditors  should  pay  assessments  on  fire  insu- 
rance policy — Policy  not  admissible  without 
application  when  it  is  part  thereof, 

A  writ  of  error  taken  before  final  judgment  to  the  re- 
fusal of  the  Court  to  set  aside  a  service  of  writ  of  sum- 
mons as  irregular,  is  premature,  and  will  be  quashed. 

A  defendant,  upon  an  alleged  irregular  service,  ap- 
peared de  bene  esse,  and  unsuccessfully  moved  to  quash 
the  writ.  He  then  appeared  before  arbitrators,  under  a 
rule  of  reference,  agreed  to  a  continuance  and  to  the 
change  of  an  arbitrator,  contested  the  cause  before  the 
arbitrators,  and  appealed  from  their  award : 

I/eldf  That  the  appearance  before  the  arbitrators  and 
the  appeal  were  equivalent  to  service,  and  that  the  agree- 
ment to  continue  and  substitute  was  a  waiver  of  protests 
previously  filed. 

In  an  action  by  S.,  the  assignee  for  the  benefit  of  credi- 
tors of  M.,  the  assured,  against  an  insurance  company,  to 
recover  for  loss  by  fire,  it  was  shown,  in  avoidance  of  the 

Solicy,  that  M.  received  notice  of  an  assessment,  and  that 
e  did  not  pay  it,  as  required  by  the  policy  to  effect  the 
continuance  of  the  company's  liability  : 

Heid,  That  S. ,  having  no  interest  in  the  policy,  could 
not  complain  of  want  of  notice  to  him,  but  that  M.  still 
had  the  beneficial  interest  in  the  policy,  and  should  have 
paid  the  assessment  upon  notice. 

Held  further,  That  any  agreement  of  the  company's 
agent  to  indorse  on  the  policy  the  fact  of  assignment,  that 
any  loss  should  be  paid  to  S. ,  and  that  notice  of  assess- 
ments should  be  given  to  him,  although  made  with  com- 
petent authority,  was  immaterial  in  view  of  the  fact  that 
S.  had  no  interest,  and  M.  was  actually  notified. 

Held  further  t  That  any  agreement  between  M.  and  the 
agent  of  the  company  that  the  latter  should  credit  the  pre- 
mium on  a  debt  he  owed  M.  on  a  land  contract,  was  in- 
competent to  prove  payment  of  premium. 

If,  by  the  terms  of  the  policy,  the  application  is  made 
part  of  the  policy,  the  latter  is  inadmissible  without  the 
application. 

Error  to  the  Common  Pleas  of  Bradford 
County. 

Assumpsit  on  a  policy  of  fire  insurance,  by 
Wm.  R.  Storrs,  assignee  for  the  benefit  of  credi- 
tors of  John  F.  Means,  against  the  Lycoming 
Fire  Insurance  Con^)any 

This  writ  of  error,  and  one  arising  out  of  the 
same  cause  to  July  T.  1879,  No.  116,  were  argued 
together.    The  error  aligned  in  the  latter  con 
stitutes  the  first  assignment  of  error  in  the  pre- 
sent writ  (Jnfra), 

The  summons  was  served  on  O,  D^  Bartlett, 
agent,  and  judgment  was  entered  for  Wjant  of  an 


summons  set  aside,  and  an  alias  summons  was 
issued,  which  was  served  on  Walter  G.  Tracy, 
agent,  and  on  W.  P.  J.  Painter,  president.  A  rule 
to  set  aside  this  summons  was  discharged ,  and 
the  writ  of  error  hereinbefore  alluded  to  was 
taken.  Plaintiff  then  having  taken  a  rule  to 
arbitrate,  defendant,  by  counsel  appearing  dt 
ben4  esscy  protested,  and  moved  to  stay  proceed- 
ings on  account  of  the  pendency  of  the  above 
writ  of  error.  This  motion  was  refused,  and  the 
defendant  appeared  before  the  arbitrators,  agreed 
to  the  substitution  of  a  new  arbitrator  for  one 
withdrawn,  and  to  a  continuance.  The  arbi- 
trators made  an  award  in  favor  of  the  plaintiff, 
which  the  Court,  upon  defendant's  motion,  re- 
fused to  set  aside.  Thereupon  the  defendant 
appealed,  and,  protesting  against  the  illegality 
and  insufficiency  of  the  service,  pleaded  *«non 
assumpsit,  with  leave,"  etc.  Upon  the  swearing 
of  the  jury,  counsel  ifor  defendant  again  filed  a 
special  protest  for  the  reasons  given. 

Upon  the  trial,  before  Morrow,  P.  J.,  the 
following  facts  appeared.  The  suit  was  to  re- 
cover loss  occasioned  by  the  burning  of  the 
**  Means  House."  Prior  to  the  fire,  and  in 
February,  1877,  Means  made  an  assignment  for 
the  benefit  of  creditors  to  Storrs.  It  was  in  evi- 
dence that  shortly  after  the  assignment.  Means 
and  Storrs  had  a  conversation  with  Russell  and 
Bartlett,  from  whose  companies  Means  had  taken 
several  policies,  Bartlett  representing  the  com- 
pany defendant ;  that  in  pursuance  of  the  pur- 
pose of  this  meeting,  Russell  prepared  a  state- 
ment to  the  effect  that  Means,  having  assigned 
all  his  property  to  Storrs  for  the  benefit  of 
creditors,  the  loss,  if  any,  on  the  property  covered 
by  the  policies,  would  be  paid  to  Storrs.  Russell 
indorsed  these  agreements  upon  his  policies,  and 
testified  that  Bardett  agreed  to  do  likewise,  and 
also  to  give  notice  to  Storrs  of  any  assessments. 
Bartlett  denied  this  agreement,  and  that  he  was 
to  give  Storrs  notice.  In  the  ensuing  May, 
notice  of  assessment  No.  35,  payable  under  the 
policy  within  thirty  days,  was  sent  to  Means, 
but  not  to  Storrs,  who  never  knew  anything  of 
it  until  after  the  fire.  Means  testified  that  upon 
the  receipt  of  notice,  he  agreed  with  Bartlett 
that  it  should  be  paid  by  crediting  the  latter  with 
the  amount  of  the  assessment  on  a  land  contract 
which  he  had  with  Bartlett.  The  admission  of 
this  testimony  constitutes  the  8th  assignment  of 
error. ' 

The  notice  contained  a  clause  avoiding  the 
policy  if  the  assessment  be  not  paid  within  thirty 
days,  and  also  denying  the  authority  of  the  agent 
to  waive  any  of  its  provisions,  or  receive  other 
than  actual  payment.  Evidence  as  to  how  pre- 
vious assessments  had  been  paid  was  offered 
under  objection  for  the  purpose  of  corroborating 


appcaraw:^^    7>e  judg»aent  w^  stricken  off,  the  Means  in  relation  to  the  alleged  indebtedness 
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between  himself  and  Bartlett  individually.     (7th 
assignment  of  error.) 

The  policy  provided  that  "  for  a  more  particu- 
lar description  of  the  property,  reference  must 
be  had  to  the  application  of  the  assured,  which 
forms  a  part  of  this  policy."  When  the  plain- 
tiff offered  the  policy  in  evidence,  the  defendant 
objected  to  the  admission  thereof  without  the 
application,  and  tendered  the  application ;  but 
the  Court  admitted  the  policy  without  the  appli- 
cation.    (5th  assignment  of  error). 

The  defendant  offered  in  evidence  a  deed  from 
Storrs  to  Means,  dated  May  29,  1879,  recorded, 
etc.,  wherein  Storrs  reassigned  to  Means  the  pro 
perty  assigned  to  him  in  1877 ;  for  the  purpose  of 
showing  that  Storrs  had  no  standing  in  Court. 
Objected  to;  objection  overruled.  Exception. 
(9th  assignment  of  error.) 

The  defendant  presented  the  following  points : 

(2)  That  according  to  the  evidence  of  John 
F.  Means,  the  real  plaintiff,  he  received  notice 
of  the  assessment  more  than  thirty  days  prior 
to  the  fire  which  destroyed  the  property  men- 
tioned and  described  in  the  policy,  as  per  notice 
given  in  evidence,  that  he,  the  said  John  F. 
Means,  did  not  pay  said  assessment  No.  35 ,  as 
required  by  the  terms  of  the  eighth  condition  of 
the  policy,  and  of  the  notice  to  pay  the  same 
which  was  served  upon  him.  Answer,  The 
facts  here  stated  are  undisputed,  and  if  they  were 
the  only  facts  in  the  case  relating  to  notice  and 
payment  of  assessment  No.  35,  the  plaintiff  could 
not  recover.  The  case  is,  however,  being  tried 
in  the  name  of  Storrs,  assignee  of  Means,  against 
the  defendant.     Refused. 

(3)  That  Wm.  R.  Storrs,  the  assignee  of  John 
F.  Means,  never  having  given  his  premium  note 
to  the  company,  and  no  assessment  having  been 
charged  to  him  on  any  note  of  said  Means  in 
connection  with  the  policy  upon  which  suit  is 
brought,  did  not  become  a  member  of  the  com- 
pany and  was  not  entitled  to  notice,  and  that 
the  notice  served  on  John  F.  Means  was  good 
and  sufficient  under  the  terms  of  the  contract  of 
insurance.  This  point  the  Court  did  not  specifi- 
cally answer. 

(5)  That  under  all  the  evidence  in  the  case 
the  plaintiff  is  not  entitled  to  recover,  and  the 
verdict  must  be  in  favor  of  the  company  de- 
fendant. This  point  was  not  specifically  an- 
swered.   (2d,  3d,  and  4th  assignments  of  error.) 

The  Court  charged  the  jury,  inter  alia  :  **  Now 
if  you  find  from  all  the  evidence  in  the  case  that 
Bartlett  was  the  agent  of  the  company,  with 
power  to  write  policies ;  that  immediately  after 
the  assignment  to  Storrs  he  agreed  to  write  on 
this  policy  that  Storrs  was  the  assignee  of  Means 
for  the  benefit  of  creditors,  and  that  in  case  of 
loss  the  insurance  was  to  be  paid  to  Storrs ;  and 
if  you  further  find  that  he  did  not  give  him 


notice  of  assessment  No.  35  we  think  the  plain- 
tiff is  entitled  to  recover.  Because  we  think  that 
under  his  power  to  write  policies  he  could  write 
upon  the  face  of  this  policy  what  Judge  Russell 
testified  he  agreed  to  write  upon  it,  and  we  think 
also  that  he  had  the  power  under  his  agency  to 
agree  to  give  this  notice  to  Storrs."  (6th  assign- 
ment of  error.) 

Verdict  for  plaintiff  for  I3300,  and  judgment 
thereon,  whereupon  the  defendant  took  this 
writ,  assigning  for  error  the  refusal  to  set  aside 
the  writ  of  summons,  the  admission  of  the 
evidence  objected  to,  the  refusal  to  affirm  its 
points,  and  the  charge,  uf  supra, 

Williams  and  H,  W,  Watson  (with  whom  was 
'A^gi^)i  for  the  plaintiff  in  error. 

The  service  of  the  summons  was  clearly 
irregular.* 

The  appearance,  de  bene  esse,  protects  from 
an  irregular  service,  and  is  not  a  waiver  of  the 
irregularity.  The  first  writ  of  error  was  not  pre- 
mature. 

Bolard  v.  Mason,  16  Sm.  138. 

Coleman's  Appeal,  25  lb.  460 

Winrow  v.  Raymond,  4  Barr,  501. 
Means  was  a  member  of  the  company,  and  knew 
that  Bartlett  had  not  the  power  either  to  waive 
the  provisions  of  the  by-laws,  or  to  agree  to  give 
notice  of  future  assessments  to  Storrs. 

Mitchell  V.  Ins.  Co.,  i  Sm.  411. 

Mentz  V.  Ins.  Co.,  29  Id.  477. 
Storrs  was  not  entitled  to  notice,  and  the  pro- 
posed payment  by  credit  to  Bartlett  on  an  indi- 
vidual transaction  shows  that  Storrs  never  was  in 
fact  recognized.  But  the  payment  could  not  be 
made  thus. 

Crawtbrd  Co.  Ins.  Co.  v.  Cochran,  7  N.  231. 
The  policy  was  inadmissible  without  the  appli- 
cation. 

Lycoming  Ins.  Co.  v.  Sailer,  17  Sm.  108. 
The  deed,  showing  that  the  plaintiff  had  no 
interest  in  the  suit,  should  have  been  received. 

Davies  {Carnochan  with  him),  for  the  defend- 
ant in  error. 

No  writ  of  error  lies  before  final  judgment 
to  the  refusal  of  the  Court  to  set  aside  a  service. 

Miller  v.  Spreecher,  2  Yeates,  162. 

Kendrick  v.  Ovcrslreet,  3  S.  &  R.  357. 

Gardner  v,  Lefcvre,  I  P.  &  W.  73. 

Coleman's  Appeal,  25  Sm.  460. 
The  continuance,  agreement,  substitution,  and 
appeal  by  the  defendant  were  a  waiver  of  any 
irregular  service. 

Evans  v,  Duncan,  4  W.  24. 

Christman  t/.  Moran,  9  Barr,  487. 

Bosler  v,  Poe,  13  S.  &  R.  231. 

Stout  V.  Comth.,  2  R.  341. 
While  Bartlett  was  a  special  agent,  his  powers 
were  general,  and  he  acted  in  this  instance  with- 
in the  scope  of  his  authority. 

Wood  on  Ins.,  847. 

Wharton  on  Agency,  {  202. 

R.  R.  Co.  «/.  Schuyler,  34  N.  Y.  30. 
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If  Storrs  was  a  stranger,  he  had  no  knowledge 
of  Bartlett's  powers,  and  had  a  right  to  rely  on 
his  promises. 

The  defendant  had  the  application,  and  could 
have  put  it  in  evidence  if  regarded  as  part  of 
the  policy. 

The  deed  of  reassignment  was  subsequent  to 
the  fire  and  to  suit,  and  consequently  immaterial, 
for  all  rights  had  been  fixed. 

May  2,  1 88 1.  The  Court.  The  defendant 
below  has  taken  two  writs  of  error  in  this  case. 
The  first  was  to  the  refusal  of  the  Court  to  set 
aside  the  service  of  the  writ.  The  second  was 
to  the  final  judgment.  It  is  plain  the  first  writ 
was  premature  (Coleman's  Appeal,  25  P.  F.  S. 
441).  This  writ  must  be  quashed.  As  the  same 
point  is  raised  by  the  first  assignment  of  error, 
upon  the  second  writ  the  defendant  will  have 
the  full  benefit  of  it  for  all  it  is  worth. 

We  need  not  discuss  the  question  whether  the 
service  of  the  summons  upon  W.  G.  Tracy,  the 
local  agent,  bound  the  company  defendant.  The 
latter  appeared  de  bene  esse^  and  subsequently 
moved  to  set  aside  the  service.  This  the  Court 
refused  to  do.  At  this  point,  the  defendant  was 
not  in  Court  unless  the  writ  had  been  properly 
served.  It  had  then  but  one  of  two  courses  to 
pursue ;  the  one  was  to  come  in  and  defend  the 
suit ;  the  other  was  to  stay  out  and  take  the  risk 
of  the  service.  It  attempted  to  do  both,  and 
as  might  have  been  anticipated,  did  not  succeed. 
The  plaintiff  took  out  a  rule  of  reference.  The 
defendant  appeared  before  the  arbitrators,  agreed 
to  a  continuance,  and  also  agreed  to  a  substitu- 
tion of  another  /arbitrator  in  place  of  one  first 
chosen  ;  contested  the  cause  before  the  arbitra- 
tors, and  then  appealed  from  their  award.  The 
defendant's  appearance  before  the  arbitrators 
and  its  subsequent  appeal  were  equal  to  service 
(Evans  v,  Duncan,  4  Watts,  24),  and  its  agree- 
ment  to  continue  and  to  substitute  ai>  arbitrator, 
was  a  waiver  of  the  protests  previously  filed.  We 
see  no  error  in  the  first  assignment. 

2.  The  second  assignment  is  sustained.  The 
defendant's  second  point  should  have  been  af- 
firmed. The  facts  were  not  disputed  that  John 
F.  Means,  the  assured,  received  notice  of  the 
assessment  more  than  thirty  days  prior  to  the 
fire  which  destroyed  the  property  insured,  and 
that  the  said  Means  did  not  pay  his  assessment. 
No.  35,  as  required  by  his  policy  and  the  notice 
served  upon  him  to  do  so.  The  learned  Judge, 
while  admitting  the  facts  as  above  stated,  de- 
clined the  point  for  the  reason  that  the  case  was 
being  tried  in  the  name  of  Storrs,  assignee  of 
Means,  against  the  defendant.  This  was  error. 
Storrs  was  a  voluntary  assignee  for  creditors. 
The  company  had  nothing  to  do  with  him.  He 
held  no  policy,  nor  had  he  any  contract  relation 


with  the  company.  Means  still  had  the  bene- 
ficial interest  in  the  policy;  if  j)aid,  the  pro- 
ceeds would  go  to  hito  or  to  the  payment  of  his 
debts,  which  is  the  same  thing.  Hence  it  is 
entirely  immaterial  whether  the  agent  Bartlett 
made  the  agreement  referred  to  in  the  sixth 
assignment  or  not.  Granted  that  it  was  made 
with  competent  authority,  and  that  the  company 
failed  to  give  notice  to  the  assignee  of  the  assess- 
ment, what  does  it  matter?  Can  the  assignee 
complain  ?  Certainly  not ;  he  was  not  insured 
and  had  no  interest.  Can  Means  complain? 
His  mouth  is  closed  because  he  had  notice  and 
did  not  pay  the  assessment.  Nor  does  it  help  him 
that  he  supposed  his  assessment  had  been  paid 
to  the  company  by  Bartlett  the  agent.  He  had 
not  paid  Bartlett,  and  any  agreement  between 
them  that  Bartlett  should  credit  the  premium  on 
a  debt  he  owed  Means  on  a  land  contract,  would 
not  avail  as  against  the  company.  Bartlett  had 
no  right  to  take  the  company's  money  to  pay  his 
private  debt  to  Means,  and  this  the  latter  knew 
or  ought  to  have  known.  The  2d,  3d,  4th,  6th, 
7th,  and  8th  assignments  are  substantially  covered 
by  the  foregoing  remarks  and  are  sustained. 

5.  This  assignment  is  ruled  by  the  Lycoming 
Mutuallns.  Co.  z;.  Sailer  ( 1 7  P.  F.  S.  108),  where 
it  was  held  that  it  is  error  to  admit  the  policy  in 
evidence  without  the  application,  where  the 
latter  forms  a  part  of  it.  In  that  case  the  defect 
was  cured  by  the  defendant  putting  in  evidence 
the  application.  Such  was  not  the  case  here. 
The  defendant  produced  the  application  in  Court 
and  tendered  it  to  the  plaintiff  who  refused  to 
offer  it.  The  Court  admitted  the  policy  without 
the  application,  which  was  error. 

9.  The  deed  from  Storrs,  assignee,  to  Means, 
reconveying  the  assigned  property  was  com- 
petent evidence  to  show  that  Means  was  the  real 
party  in  interest.  This  already  appeared ;  the 
evidence  was  cumulative  and  not  very  import- 
ant. Yet  I  see  no  good  reason  why  it  should 
not  have  been  received. 

The  first  writ  of  error  is  quashed. 

The  judgment  is  reversed  upon  the  second 
writ,  and  a  venire  facias  de  novo  awarded. 

Opinion  by  Paxson,  J.    Mercur,  J.,  dissents. 

[See  next  case.] 


July,  *8o,  93.  March  29,  1 881. 

Farmers  and  Mechanics'  Mutual  Ins.  Co. 
V.  Meckes  to  use,  etc. 

Insurance —  When  policy  not  admissible  in  an- 
dence  without  the  application — Insurable  in- 
terest—  WcUver  of  proof  of  loss — Admissibility 
of  parol  evidence  to  show  answers  of  appliccuU. 

Where  by  the  express  terms  of  a  policy  of  insonmce 
the  application  is  made  part  thereof,  the  former  is  not  ad- 
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missible  in  evidence  without  the  latter,  unless  it  be  shown 
that  the  latter  is  in  possession  of  the  other  party,  who  re- 
fuses to  produce  it. 

Ljcoming  Ins.  Co.  v.  Sailer,  17  Sm.  108,  and  Ly- 
coming Ins.  G>.  V.  Storrs  (supra)  followed. 

Where  the  evidence  showed  that  the  insured  had  en' 
tered  into  an  agreement  for  the  purchase  of  the  premises 
in  question  and  had  paid  one- fourth  of  the  purchase- 
money,  but  had  subsequently,  after  default  in  some  of  the 
kter  pajrments,  assigned  his  interest  under  the  agreement 
to  his  vendor,  and  retained  possession  under  a  parol 
agreement  by  the  latter  to  convey  to  him  upon  payment 
ol  a  stipulated  sum : 

JKs/V,  That  he  had  an  insurable  interest. 

Semble^  That  it  is  not  necessary  that  the  assured  should 
I  have  either  a  legal  or  equitable  interest,  or  indeed  an^ 
!  property  interest  in  the  subject  matter  insured.  It  is 
I  enough  if  he  holds  such  a  relation  to  the  propeny  that  its 
'  destruction  by  the  peril  insured  against  involves  any  loss 
^to  him. 

An  insured  may  show  by  parol  that  he  made  truthful 
statements  to  the  agent  of  an  insurance  company,  and  is 
not  concluded  by  the  intentional  or  negligent  answers  of 
the  agent. 

Smith  V,  F.  &  M.  Ins.  Co.,  8  N.  287;  Eilenberger 

V,  Protection  Ins.  Co.,  ibid.  464,  followed. 

Where  an  insurance  company  denies  its  liability  under 

a  policy  on  the  ground  that  the  insured  had  no  interest 

in  the  property  covered  by  the  policy,  a  waiver  of  notice 

and  proof  of  loss  will  be  presumed. 

Error  to  the  Common  Pleas  of  Carbon 
County. 

Covenant,  by  Samuel  L.  Meckes  to  the  use 
of  Cornelius  Snyder  against  the  Farmers  and 
Mechanics'  Mutual  Insurance  Company. 

On  the  trial,  before  Drbhbr,  P.  J.,  the  plain- 
tiff offered  fn  evidence  a  policy  in  the  defendant 
company  on  a  saw-mill  and  adjoining  property, 
assured  to  Meckes,  the  legal  plaintiff,  as  owner  in 
fee.  The  policy,  which  was  afterward  assigned 
to  Snyder,  contained  the  following  stipulation : — 

**  And  it  b  moreover  agreed  and  declared  that  this  pol- 
icy is  made  and  accepted  in  reference  to  the  application, 
also  the  conditions  hereto  annexed,  which  are  hereby 
made  a  part  of  this  policy  and  to  b^  used  and  resorted  to 
in  order  to  explain  the  rights  and  obligations  of  the  par- 
ties thereto." 

Its  admission  was  objected  to  on  the  ground 
that  the  offer  was  not  accompanied  by  the  appli- 
cation. Objection  overruled.  Exception.  (First 
and  second  assignments  of  error) 

The  testimony  on  the  part  of  the  defendant 
was  that  when  Gilbert,  the  President  of  the 
company,  and  Tobias,  the  agent  for  Carbon 
Coimty,  went  to  the  scene  of  the  fire  after  a 
verbal  notice,  Mr.  Gilbert  asked  Meckes,  "  Are 
you  the  owner  of  this  property?"  To  which 
Meckes  responded,  <'  No,  sir ;  it  belongs  to  Mr. 
Snyder."  Gilbert  then  said,  **  If  that  is  so 
there  is  no  use  of  proceeding  any  farther." 
Meckes  then  said,  "I  hadn't  any  title  in  the 
property,  I  owned  it  only  under  a  parol  con- 


tract." The  testimony  upon  this  branch  of  the 
case  is  sufficiently  set  out  in  the  opinion  of  the 
Court,  infra. 

There  was  a  dispute  as  to  whether  the  plaintiff 
had  truly  stated  the  distance  between  two  of  the 
insured  buildings,  and  the  value  of  the  property. 
The  Court  permitted  him  to  testify  as  to  what 
his  statements  were.  It  was  shown  that  there 
was  no  written  proof  of  loss  sent  to  the  com- 
pany until  long  after  the  time  specified  in  the 
policy. 

The  defendant's  counsel  requested  the  Court 
to  charge,  inter  alia: 

(4)  There  is  no  evidence  that  the  proof  of 
loss  was  made  out  and  furnished  to  the  defend- 
ants according  to  the  by-laws  of  the  company, 
and,  therefore,  there  can  be  no  recovery.  Re- 
fused,    (Seventh  assignment.) 

(6)  If  the  jury  believe  that  there  were  mis- 
representations, either  as  to  the  value  of  the 
property,  or  as  to  the  location  of  the  same,  and 
the  distance  the  buildings  were  apart,  or  as  to 
the  ownership  thereof,  there  can  be  no  recovery 
in  this  suit  because  the  contract  of  insurance  is 
entire  and  not  separable,  and  if  void  in  one  par- 
ticular it  is  void  altogether.  Answer,  A  mere 
misrepresentation  as  to  the  value  of  the  property, 
would  not  avoid  the  policy.  To  have  the  effect 
to  annul  the  policy  or  contract  of  insurance, 
the  over-valuation  must  have  been  made  fraudu- 
lently, or  be  an  intentional  misrepresentation. 
Any  material  misrepresentation  as  to  the  loca- 
tion of  the  mill  and  its  distance  from  other  build- 
ings, whereby  the  insurance  company  was  in- 
duced to  take  the  risk  and  issue  the  policy  at  a 
lower  rate  of  premium  than  would  have  been 
demanded  if  a  true  and  correct  statement  as  to 
such  location  and  distance  had  been  given,  or  if 
the  actual  risk  of  the  company  was  in  point  of 
fact  materially  greater  than  it  would  have  been 
if  the  location  and  distance  had  been  as  repre- 
sented, then  such  misrepresentation,  whether 
fraudulently  made  or  not,  would  annul  the  pol- 
icy, and  the  verdict  of  the  jury  should  be  in 
in  favor  of  the  defendant  corporation.  (Eighth, 
ninth,  and  tenth  assignments.) 

In  the  general  charge  his  Honor  said : — 

'*  The  latter  clause  of  the  fourth  condition  of 
insurance  indorsed  upon  the  policy  is  as  follows : 
*  If  the  interest  in  the  property  to  be  insured, 
be  a  leasehold  or  other  interest  not  fee  simple 
absolute,  it  must  be  so  stated  in  the  policy,  other- 
wise the  same  shall  be  void.'  In  the  policy  it- 
self Meckes  is  represented  as  the  owner  of  the 
property.  The  evidence,  uncontradicted,  clearly 
shows  that  he  was  not  the  owner  in  fee  simple ; 
the  evidence  shows  that  the  title  to  this  property 
was  in  Cornelius  Snyder,  and  therefore,  under 
the  fourth  condition  in  insurance,  the  interest 
of  Meckes  ought  to  have  been  stated  in  the  pol- 
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icy,  so  that  it  would  show  precisely  what  his  in- 
terest was,  and  if  there  were  no  other  evidence 
upon  this  question,  other  than  we'  have  in  the 
p61icy  of  insurance  itself,  and  the  fact  that  the 
title  was  in  Cornelius  Snyder,  we  would  have  to 
say  to  you,  that  this  policy  of  insurance  was  null 
and  void,  and  that  there  could  be  no  recovery 
upon  it  by  the  plaintiff  in  this  case.  Meckes 
swears,  however,  that  when  he  went  to  the  agent 
of  this  company,  Mr.  Tobias,  to  effect  this  in- 
surance, he  stated  to  him  that  he  held  the  pro- 
perty under  a  parol  agreement  with  Mr.  Snyder. 
If  he  did  fully  state  to  Tobias  what  his  interest 
was,  and  Mr.  Tobias,  as  the  agent  of  the  com- 
pany, filled  up  the  policy,  setting  forth  that 
Meckes  was  the  owner,  knowing  at  the  time  that 
he  was  not  the  owner,  but  that  the  title  was  in 
Cornelius  Snyder,  then  we  say  to  you,  that  the 
fact  that  Meckes  is  described  in  the  policy  as  the 
owner,  would  not  avoid  it,  because  it  was  the 
act  and  mistake  of  the  agent  of  the  company. 
The  burden  of  proof  rests  upon  the  plaintiflf  to 
satisfy  your  minds  fully  from  the  evidence  in  the 
case  that  he  did  fully  state  to  the  agent,  Tobias, 
that  the  title  was  in  Cornelius  Snyder,  and  that 
he  only  held  it  Ander  a  parol  agreement  for  its 
purchase,  and  to  further  satisfy  you  that  that  was 
true — that  he  did  hold  it  under  a  parol  contract 
with  Snyder.  If  the  evidence  so  satisfy  your 
minds,  then  we  say  to  you,  that  the  policy  of  in- 
surance is  good  and  the  plaintiff  may  recover. 
(Substantially  assignments  third  to  sixth.) 

♦  3|C  *  ♦  ♦  3|C 

"  Now,  if  the  plaintiff  did  not  comply  with  the 
conditions  by  giving  the  company  notice  of  the 
fire,  and  if  Mr.  Gilbert,  the  President  of  the 
company,  went  upon  the  premises  soon  after  to 
take  a  proof  of  the  loss,  and  he  refused  to  com- 
plete the  account  of  the  loss  or  the  statement,  and 
went  away  leaving  the  plaintiff  under  the  impres- 
sion that  the  company  would  not  pay  this  claim, 
we  say  to  you  that  you  may  infer  from  this  evi- 
dence a  waiver  on  the  part  of  the  company  of 
a  strict  compliance  by  the  plaintiff  with  either 
the  by-law  or  the  condition  marked  in  these 
conditions  indorsed  upon  the  policy  of  insur- 
ance. And  if  they  did  so  waive  it,  then  if  the 
plaintiff  within  a  reasonable  time  thereafter  (and 
of  that  you  are  to  judge)  did  send  a  statement 
and  proof  of  loss  to  the  Secretary  of  this  com- 
pany, it  would  be  a  sufficient  compliance  on  his 
part  with  the  requirements  of  the  condition. 

Verdict  and  judgment  for  the  plaintiff.  De- 
fendant took  this  writ,  assigning  for  error,  inter 
alia^  the  admission  of  testimony,  the  answers  to 
points,  and  the  portion  of  the  general  charge 
above  quoted. 

Wm,  G.  Freyman  and  Edward  Harvey^  for 
plaintiff  in  error. 

By  the  express  terms  of  the  policy,  the  appli- 


cation was  made  part  thereof;  it  was,  therefore, 
error  in  the  Court  to  admit  the  one  in  evidence 
without  the  other. 

Sheldon  v,  Ins.  Co.,  22  Conn.  235. 

LeRoy  v.  Id.,  39  N.  Y.  90. 

Egan  V,  Id.,  5  Denio,  326. 

"Wood  on  Insurance,  273. 

Lycoming  Ins.  Co.  v.  Sailor,  1 7  Sm.  108. 

Kensington  Bank  v.  Ins.  Co.,  5  N.  227. 
The  testimony  of  Meckes's  ownership,  con- 
ceding its  admissibility,  fell  far  short  of  requisite 
evidence  of  title. 

Moore  v.  Small,  7  H.  467. 

Myers  v.  Byerly,  9  Wr.  368. 
The  evidence  of  a  waiver  of  proof  of  loss 
was  insufficient. 

Trask  v.  Ins.  Co.,  5  Cas.  198. 

Edwards  v.  Id.,  25  Sm.  378. 

BeaUy  v.  Id.,  16  Ibid.  9. 

Craig  and  Loose ^  for  defendants  in  error. 
Inasmuch  as  the  matter  contained  in  the  ap- 
plication was  not  pleaded  the  decision  of  Lycom- 
ing Ins.  V.  Sailer  (17  Sm.  112)  has  no  applica- 
tion, and  the  policy  was  admissible. 

Although  it  ^as  contended  that  the  insurance 
of  the  property  in  Meckes's  name  as  absolute 
owner  in  fee  was  evidence  that  he  so  stated  his 
title  to  the  company,  yet  testimony  to  show  the 
contrary  was  clearly  competent. 
Smith  V.  Ins.  Co.,  8  N.  287. 
Eilenhergerv.  Id.,  Ibid.  464. 
Wood  on  Ins.,  {  407. 

It  is  not  necessary  that  the  assured  should 
have  either  a  legal  or  equitable  interest,  or 
indeed  any  property  interest  in  the  subject 
matter  insured.  It  is  enough  if  he  holds  such 
a  relation  to  the  property,  that  itsde^ruction  by 
the  peril  insured  against,  involves  pecuniary  loss 
to  him,  or  those  for  whom  he  acts.  It  need  not 
be  an  existing  jus  in  re  nor  Jus  ad  rem. 
Wood  on  Ins.,  Sec.  266,  p.  493. 

The  question  whether  the  company  had  not 
waived  their  right  to  a  proof  of  loss  was  for  the 
jury,  and  was  fairly  submitted  to  them. 
Drake  v.  Ins.  Co.,  3  Gr.  325. 

June  20,  1881.  The  Court.  By  the  express 
terms  of  the  policy  in  suit,  the  application  is 
made  a  part  of  it,  and  is  "  to  be  used  and  re- 
sorted to  in  order  to  explain  the  rights  and 
obligations  of  the  parties  thereto."  When  the 
policy  was  offered  in  evidence,  it  was  objected  to, 
because  it  was  not  accompanied  by  the  applica- 
tion, but  the  objection  was  overruled  and  the 
policy  was  admitted.  In  the  subsequent  course 
of  the  trial,  the  application  was  not  offered  or 
given  in  evidence  by  either  party.  It  was  proved 
to  be  in  existence  and  in  the  possession  of  the 
defendant  at  the  place  and  time  of  trial.  The 
plaintiff  gave  no  notice  to  the  defendant  to  pro- 
duce it,  nor  was  its  production  called  for  at  the 
trial.    The  question  presented,  therefore,  under 
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the  first  assignment  of  error  is,  whether,  when  a 
contract  is  evidenced  by  two  independent  written 
papers,  each  one  of  which  is  a  necessary  part  of 
the  whole,  the  plaintiff  who  sues  on  the  entire  con- 
tract may  give  one  of  the  papers  in  evidence  without 
giving  or  offering  the  other?  Had  the  plaintiff 
called  upon  the  defendant  to  produce  the  other 
paper,  after  showing  it  was  in  their  possession, 
and  had  the  defendant  thereupon  refused  to  pro- 
duce it,  a  different  question  would  have  been 
presented,  but  nothing  of  that  kind  occurred. 
It  is  simply  following  the  familiar  rules  of  evidence 
applicable  in  such  cases,  to  hold  that  the  policy 
offered  by  itself  in  this  case  was  inadmissible.  It 
was  incomplete  proof  of  the  contract  of  the 
parties,  and  this  appeared  upon  a  mere  inspection 
of  the  paper.  No  question  of  pleading  arose  in 
such  circumstances.  It  was  a  mere  question  of 
evidence.  We  intimated  quite  plainly  in  Lycom- 
ing Mutual  Insurance  Co.  v.  Sailer  (17  P.  F.  S., 
108)  that  the  policy  was  not  admissible  without 
the  application ;  but,  as  the  latter  was  subse- 
quently given  in  evidence  by  the  defendant,  the 
defect  was  cured.  We  have,  however,  at  the 
present  term,  in  the  case  of  Lycoming  Ins.  Co. 
V,  Storrs,  not  yet  reported  [preceding  case],  ex- 
pressly ruled  that  in  the  circumstances  disclosed 
by  the  present  case,  the  policy  could  not  be 
given  in  evidence  without  the  application,  and 
this  case  must  therefore  be  reversed  on  the  first 
and  second  assignments  of  error. 

The  remaining  assignments  present  questions 
of  more  difficulty.  The  policy  was  issued  in  the 
name  of  Samuel  L.  Meckes.  Unquestionably, 
it  constituted  a  contract  of  insurance  upon  pro- 
perty of  which  he  was,  or  should  be,  the  owner. 
It  was  his  interest  that  was  insured ;  and,  in  the 
absence  of  the  designation  of  any  special  interest 
ia  the  property,  that  interest  would,  by  force  of 
one  of  the  conditions  of  the  policy,  be  inferen- 
tially  a  fee-simple  estate.  Now  it  is  entirely 
undisputed  that  at  the  time  the  policy  was  issued, 
Samuel  L.  Meckes  was  not  the  legal  owner  of  the 
property.  He  had  never  held  a  conveyance  of  the 
title  to  himself.  In  ordinary  circumstances,  such 
a  state  of  facts  would  have  vitiated  the  policy. 
We  think  it  equally  clear  that  the  policy  cannot 
be  sustained  as  a  contract  with  Cornelius  Snyder, 
to  whom  the  loss  was  to  be  paid,  for  the  simple 
reason  that  no  such  contract  has  been  declared 
upon.  But  it  is  alleged  that,  although  Meckes 
was  not  the  owner  of  the  legal  tide,  he  did  have 
an  equitable  interest  in  the  property  insured, 
and  hias,  therefore,  an  insurable  interest  sufficient 
to  warrant  a  recovery.  Even  this  would  not 
authorize  a  verdict,  if  there  were  no  more  facts 
in  the  case  than  those  which  indicate  his  interest. 
The  policy  expressly  requires  that  if  the  interest 
of  the  insured  is  any  other  than  an  absolute  fee- 
simple,  it  must  be  so  stated,  otherwise,  the  policy 


is  void.  But  the  allegations  of  the  plaintiff, 
Meckes,  go  further.  He  testified  on  the  trial 
that  he  did  have  an  equitable  interest  in  the 
property  insured,  and  that  he  expressly  informed 
the  agent  of  the  company,  at  the  time  the  policy 
was  effected,  of  the  exact  facts  in  relation  to  his 
title,  and  was  assured  by  the  latter  that  it  was  all 
right  and  that  a  policy  could  be  issued  to  him  in 
his  own  name  in  such  circumstances,  which  would 
bind  the  company.  Upon  the  questions  of  fact, 
raised  by  these  allegations,  the  case  was  carefully 
and  fairly  left  to  the  jury,  with  proper  instructions 
by  the  learned  Judge  of  the  Court  below,  as  to 
the  character  of  the  testimony  required.  The 
jury  found  these  facts  against  the  company,  and 
so  far  as  that  finding  is  concerned,  we  are  bound 
by  it  and  cannot  review  it.  We  are,  however, 
obliged  to  determine  the  sufficiency  of  the  facts 
found,  in  the  light  of  the  testimony,  to  warrant 
a  recovery  by  the  plaintiff..  The  first  inquiry 
that  arises  is,  did  Meckes  have  an  insurable 
interest  in  the  property  insured?  It  must  be 
confessed  that  the  evidence  upon  this  subject  is 
not  of  a  v^ry  satisfactory  character.  We  have, 
however,  reached  the  conclusion  that  it  is  suffi- 
cient to  sustain  the  verdict.  In  substance  it 
appears  from  the  testimony  that  Cornelius  Snyder 
was  the  former  owner  of  the  property,  which 
consisted  of  a  large  tract  of  land,  a  saw-mill  and 
several  dwelling  houses ;  that  by  a  written  agree- 
ment, dated  May  2,  1870,  he  contracted  to  sell 
the  property  to  Meckes ;  and  that  by  an  assign- 
ment in  writing,  dated  October  22,  1873,  Meckes 
re-conveyed  to  Snyder  his  interest  under  the 
original  agreement.  Neither  of  these  papers  is 
printed,  and  we  do  not  know  their  contents. 
Snyder  testifies  that  he  thinks  the  property  was 
valued  in  the  agreement  at  $6000,  and  that 
Meckes  paid  him  about  $1500.  Though  the 
witness  does  not  state  expressly  that  the  property 
was  to  be  sold  for  $6000,  it  is,  perhaps,  fair  to 
infer  from  the  testimony  that  such  was  the  fact, 
and  also  that  Meckes  had  paid  J1500  on  account 
of  the  purchase-money.  But  however  that  may 
be,  it  appears  to  be  conceded  that  whatever 
interest  Meckes  had  acquired  under  the  original 
agreement,  had  been  re-assigned  to  Snyder. 
When  that  was  done,  it  would  seem  that  Meckes 
had  no  interest,  legal  or  equitable,  in  the  property. 
But,  both  Snyder  and  Meckes  testify  that  at  the 
time  of  the  application  for  insurance,  there  was 
a  parol  agreement  in  force  between  them  in 
relation  to  a  re-sale  of  the  property.  The  terms 
of  this  agreement  are  certainly  vague.  Meckes 
testifies  at  one  place  as  follows:  **  We  had  a 
parol  contract,  me  and  Snyder,  when  I  insured 
it,  by  word  of  mouth ;  he  said,  at  that  time,  if  I 
could  pay  him  1 1500  for  it,  he  would  make  me 
a  deed."  Whether  he  agreed  to  pay  that  price, 
or  at  what  time,  he  does  not  say.    At  another 
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?lace,  he  says,  in  reply  to  the  questions:  **Q. 
ou  agreed  to  pay  Snyder  how  much  ?  A.  Well, 
he  ^said  if  I  could  pay  him  ^1500,  he  would  give 
me  a  deed  for  the  property.  Q.  The  legal  title 
was  in  Cornelius  Snyder,  and  you  had  this 
agreement  by  word  of  mouth?  A.  Yes,  sir." 
While  this  is  far  from  being  either  precise  or 
positive,  it  would  justify  an  inference  that  Meckes 
did  agree  to  pay  the  ^1500.  At  another  place 
he  said  he  had  no  title  except  "by  word  of  mouth," 
and  that  he  had  told  Snyder  he  could  not  pay 
him;  that  he  should  take  the  property  back, 
and  that  he  did  sell  it  back  to  him,  and  ''signed 
the  agreement  back  to  him."  This  evidently 
referred  to  the  first  sale  under  the  written  agree- 
ment. At  another  place  in  his  testimony,  he 
says,  in  reply  to  a  question  as  to  a  declaration  to 
Tobias,  **  I  told  him  that  if  the  papers  were  all 
paid  which  I  had  given  to  Snyder,  there  would 
not  be  much  more  to  pay  than  about  six  hundred 
dollars,  if  he  could  collect  all  the  papers  I  gave 
to  him."  It  may  be  that  this  was  said  in  relation 
to  the  final  parol  agreement  of  purchase,  though 
the  witness  does  not  say  so  in  direct  terms. 
Tobias,  the  ^ent  of  the  company  says,  that 
Meckes  told  him  he  had  bought  the  property  for 
^12,000,  and  had  it  all  paid  but  about  $600 ;  but 
this  testimony  appears  to  have  been  stricken  out 
by  the  Court.  The  testimony  of  Snyder,  also,  is 
extremely  indefinite.  He  states  very  p>ositively 
that  he  claimed  the  title  at  the  time  of  the  loss, 
and  that  the  insurance  was  effected  for  his  benefit, 
but  he  does  not  give  the  particulars  of  the  alleged 
parol  agreement.  He  was  asked,  "How  long 
did  you  own  this  property?"  and  replied,  "I 
owned  it  partly  all  the  time ;  Meckes  told  me  he 
couldn't  pay  for  it,  and  he  would  give  me  an 
agreement  back  and  would  hold  it  and  see  if  he 
could  pay  for  it  and  keep  it.  Q.  He  did  transfer 
the  agreement  to  you?  A.  Yes,  sir.  Q.  You 
didn't  make  the  agreement  with  him  at  last,  but 
with  his  wife  ?  A.  Yes,  sir.  Q.  And  she  owns 
it?  A.  She  did  own  it."  Being  asked  what  he 
had  said  to  the  adjusters  about  the  title,  he  said, 
"  I  think  I  stated  the  circumstances  as  it  stood  ; 
that  I  had  the  title,  and  Meckes  had  an  interest 
by  parol,  and  when  there  would  be  any  loss  I 
would  not  be  satisfied,  and  he  assigned  it  to  me, 
so  things  would  be  all  right."  Of  course,  from 
such  testimony  as  all  this,  it  is  .impossible  to 
gather  any  definite  and  precise  terms,  so  as  to 
adjudge  the  exact  state  of  accounts  between 
Snyder  and  Meckes  in  regard  to  the  purchase- 
money  to  be  paid  or  actually  paid  at  the  time  of 
the  application.  Haesler,  a  witness  called  by 
the  company,  testifying  to  declarations  by  Meckes, 
said,  in  reply  to  questions :  **Q.  Snyder  claimed 
to  have  the  legal  title  ?  A.  Yes,  sir.  Q.  And 
Meckes  claimed  to  have  the  title  by  parol  ?  A. 
No ;  he  merely  said  that  upon  his  paying  a  cer- 


tain amount  of  money  he  could  have  it.  Q. 
Which  was  by  word  of  mouth ;  nothing  writtea 
to  that  effect?  A.  No,  sir;  he  hadn't  paid  it 
yet  either."  While  the  testimony,  taken  as  a 
whole,  is  weak  and  unsatisfactory,  it  does  estab- 
lish, if  believed,  that  there  was  a  parol  agreement 
for  the  sale  of  the  property  by  Snyder  to  Meckes, 
and  that  the  latter  was  holding  the  property  at 
the  time  of  the  insurance  and  of  the  loss  under 
that  agreement,  and  that  a  part,  perhaps  the 
whole,  of  the  purchase-money  was  due  to  Snyder, 
and  that  he  was  to  get  the  amount  of  the  insurance 
money  in  payment  of  what  was  coming  to  him. 
While  it  may  be  conceded  that  this  evidence 
would  not  be  sufficient  to  reform  an  instrument 
or  raise  a  trust,  it  does  not  therefore  follow,  that 
it  is  not  sufficient  to  create  an  interest  which 
may  be  the  basis  of  an  insurance.  Both  the 
vendor  and  vendee  agree  in  asserting  the  parol 
contract,  and  there  is  no  reason  to  infer  that 
either  would  refuse  to  abide  by  it,  if  it  were  set 
up  in  a  legal  or  equitable  proceeding.  In  any 
event  we  would  be  bound  both  by  the  verdict 
and  the  testimony  to  regard  the  case  as  one  of 
parol  contract  for  the  sale  of  land,  each  party 
alleging  it,  the  vendee  in  possession  apparently, 
part  of  the  purchase-money  paid,  and  both 
parties  asking  to  have  it  carried  out.  We  think, 
in  such  circumstances,  an  insurable  interest 
exists  in  the  parol  vendee.  The  doctrine,  as  to 
what  constitutes  an  insurable  interest,  is  thus 
stated  in  Wood  on  Insurance  (§  257,  pp.  482-3): 
'*  The  fact  that  the  legal  title  of  property  is  in 
another,  does  not  deprive  a  person  having  an 
equitable  interest  therein  from  insuring  it.  Such 
equitable  interest  is  recognized  as  a  valid  insur- 
able interest.  ...  A  vendee  of  real  estate 
in  possession  under  a  contract  to  purchase  has  an 
insurable  interest  in  the  property  to  the  extent  of 
his  interest,  and  generally  any  person  who  has 
any  interest  in  the  property,  legal  or  equitable, 
or  who  stands  in  such  a  relation  thereto,  that  its 
destruction  would  entail  pecuniary  loss  upon  him, 
has  an  insurable  interest  to  the  extent  of  his 
interest  therein,  or  of  the  loss  to  which  he  is 
subjected  by  the  casualty."  In  the  case  of 
Smith  V.  The  Bowditch^  Mut.  Fire  Ins.  Co.  (6 
Cush.  448)  the  insured  had  formerly  been  the 
owner  of  the  property,  but  had  mortgaged  it  and 
it  had  been  sold  on  foreclosure,  and,  at  the  time 
of  insurance,  he  held  only  a  bond  for  re-con- 
veyance on  certain  conditions.  It  was  held  that 
this  created  an  insurable  interest,  though  the 
case  was  decided  in  favor  of  the  company  on 
other  grounds. 

In  the  case  of  iEtna  Fire  Ins.  Co.  v.  Tyler 
(16  Wend.  385)  it  was  held  that  one  who  held 
a  contract,  for  the  purchase  of  the  premises  in- 
sured, for  1 2000,  payable  $700  in  money  and 
^1300  in  an  article  for  land,  and  had  paid  no- 
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thing  on  the  purchase-money  at  the  time  of  the 
insurance,  though  he  had  then  assigned  the  arti- 
cle, and  had  only  paid  ^i6i  in  cash  at  the 
time  of  the  loss,  had  an  insurable  interest  and 
could  recover  the  whole  amount  of  the  policy, 
although  the  vendor  had  also  insured  the  pre- 
mises in  his  own  name  prior  to  the  contract,  and 
that  plaintiff  knew  of  the  policy  at  the  time  his 
own  policy  was  effected.  It  is  true^he  contract 
was  in  writing,  but  the  decision  was  not  put  upon 
that  ground,  but  rather  upon  the  ground  that  the 
vendee  had  an  equitable  interest  under  his  ex- 
ecutory contract  and  was  in  possession. 

In  the  Trader's  Ins.  Co.  v.  Robert  (9  Wend. 
406)  it  was  held  that  both  the  mortgagor  and 
mortgagee  could  insure  the  same  building,  and 
that  their  particular  interest  in  the  subject  need 
not  be  described,  but  might  be  described  gene- 
rally as  the  properly  of  the  insured. 

In  Givney  v.  Phoenix  Fire  Ins.  Co.  (i  Wend. 
85)  the  plaintiff  had  been  in  possession  of  the 
premises  for  several  years,  and  then,  while  in 
possession,  made  a  written  contract  for  the  pur- 
chase of  the  property  for  I5000,  payable  in 
yearly  instalments  with  interest.  At  the  date  of 
the  policy  he  had  paid  nothing,  either  of  princi- 
pal or  interest,  and  at  the  time  of  the  fire,  he 
had  paid  one  year's  interest  only,  but  had  made 
valuable  improvements.  It  was  held,  he  could 
recover  upon  his  equitable  interest  the  full 
amount  of  the  policy. 

In  Locke  v.  North  American  Ins.  Co.  (13 
Mass.  67)  the  Supreme  Court  of  Massachusetts 
said :  "  We  are  satisfied,  as  the  law  stands,  that 
a  bona  fiiU  equitable  interest  in  property,  of 
which  the  legal  title  is  in  another,  may  be  in- 
sured under  the  general  name  of  property,  or  by 
a  description  of  the  thing  insured." 

Wood  on  Ins.  (§  274,  p.  503):  "The  fact, 
however,  that  the  title  of  the  insured  to  the  pro- 
perty is  defective  or  invalid  even,  will  not  de- 
prive him  of  his  insurable  interest  therein,  if  he 
is  in  the  possession  and  use  thereof  under  a  bona 
/^  claim  of  title,  legal  or  equitable."  To  the 
same  effect,  see  The  Farmers,  etc.,  Trust  Co.  v. 
The  Harmony,  etc.,  Ins.  Co.  (51  Barb.  33); 
Redfield  v,  Holland  Purchase  Ins.  Co.  (56  N. 

Y.  354). 

Wood  on  Insurance  (§  266,  p.  493):  **It  is 
not  necessary  that  the  assured  should  have,  either 
a  legal  or  equitable  interest,  or  indeed  any  pro- 
perty interest  in  the  subject  matter  insured.  It 
is  enough,  if  he  holds  such  a  relation  to  the  pro- 
perty, that  its  destruction  by  the  peril  insured 
against  involves  pecuniary  loss  to  him  or  those 
for  whom  he  acts.  It  need  not  be  an  existing 
jus  in  re  nor  Jus  ad  rem,' ^ 

Col.  Ins.  Co.  V,  Lawrence  (2  Pet.  25) :  A  mere 
equitable  or  any  qualified  property  in  the  thing 
insured  may  be  protected  "by  insurance.    In  this 


case,  Chief  Justice  Marshall,  in  the  course  of  an 
elaborate  and  exhaustive  opinion,  thus  states  the 
interest  of  the  insured  and  the  determination  of 
the  Court  as  to  its  insurable  character.  **  It  can- 
not be  doubted,  we  think,  that  the  assured  had 
an  interest  in  the  property  insured.  Lawrence 
had  an  unquestionable  title  to  a  moiety  of  one- 
third,  subject  to  the  rent  reserved  in  the  original 
lease,  and  to  a  moiety  of  the  remaining  two- 
thirds  as  mortgagee.  He  had  such  title  to  the 
other  moiety  as  could  be  acquired  by  an  agree- 
ment for  a  purchase,  the  terms  of  which  had  not 
been  complied  with.  The  title  is  thus  stated, 
because  those  words  which  declare  the  contract 
to  be  void,  if  Lawrence  should  fail  to  comply 
with  it,  do  not,  we  think,  render  it  absolutely 
void  but  only  voidable.  No  time  for  perform- 
ance is  fixed ;  and  if  Howard  is  content  with 
what  has  been  done  by  Lawrence,  and  does  not 
choose  to  annul  the  contract,  the  iinderwriters 
of  this  policy  cannot  treat  it  as  a  nullity.  Law- 
rence, having  this  title  under  an  executory  con- 
tract, sells  to  Poindexter  one  undivided  moiety 
of  the  property.  These  two  persons,  being  both 
in  possession,  partly  under  legal  conveyances, 
and  partly  under  executory  contracts,  require  an 
insurance  on  it  against  loss  by  fire.  Had  they 
an  insurable  interest?  That  an  equitable  inter- 
est may  be  insured  is  admitted.  We  can  per- 
ceive no  reason  which  excludes  an  interest  held 
under  an  executory  contract.  While  the  con- 
tract subsists,  the  person  claiming  under  it  has 
undoubtedly  a  substantial  interest  in  the  pro- 
perty.  If  it  be  destroyed,  the  loss  in  contem- 
plation of  law  is  his.  If  the  purchase-money  be 
paid,  it  is  his  in  fact.  If  he  owes  the  purchase- 
money,  the  property  is  its  equivalent,  and  is  still 
valuable  to  him.  The  embarrassment  of  his 
affairs  may  be  such  that  his  debts  may  absorb  all 
his  property,  but  this  circumstance  has  never 
been  considered  as  proving  a  want  of  interest  in 
it.  The  destruction  of  the  property  is  a  real  loss 
to  the  person  in  possession  who  claims  title 
under  an  executory  contract,  and  the  contin- 
gency that  his  title  may  be  defeated  by  subse- 
quent events  does  not  prevent  this  loss." 

In  the  case  of  Redfield  v.  The  Holland  Pur- 
chase Ins.  Co.  (56  N.  Y.  Rep.  354)  it  was  held 
that  where  land  was  conveyed  by  a  husband  to 
his  wife,  upon  the  consideration  and  under  a 
parol  agreement  that  the  wife  should,  upon  ac- 
quiring the  legal  title,  grant  and  convey  back, 
by  a  proper  instrument  to  the  husband,  a  life 
estate  in  the  land,  and  the  husband  remained  in 
possession,  receiving  the  proceeds  from  the  land, 
he  had  an  insurable  interest  in  the  buildings 
erected  on  the  land,  although  no  lease  or  con- 
veyance of  the  life  estate  had  been  executed  to 
him  by  the  wife.  On  page  357,  the  Court  say: 
''The  agreement  in  this  case  contemplated  a 
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conveyance  by  the  wife  of  the  life  estate  to  the 
husband.  His  rights  were  not  to  be  left  in  parol, 
and  the  arrangement  was  not  subject  to  the  ob- 
jection which  applies  to  an  attempt  to  create  a 
parol  and  secret  trust  in  favor  of  a  grantor.  We 
are  of  opinion  that  the  plaintiff  had  an  insurable 
interest  in  the  bam." 

In  Columbia  Ins.  Co.  v.  Cooper  (14  Wright, 
on  p.  341)  it  was  held  that  the  landlord  of  a 
factory,  who  had  a  right  to  seize  fixed  machinery 
on  the  premises  for  his  rent,  had  an  insurable 
interest  therein,  as  it  could  not  be  detached  with- 
out injury  to  the  freehold. 

In  Harris  z^.  York  Mutual  Ins.  Co.  (14  Wright, 
on  p.  348),  where  a  married  woman  had  pur- 
chased from  her  father's  executors  the  property 
insured,  but  had  not  received  a  deed  therefor 
at  the  date  of  the  policy,  the  husband  effected  a 
policy  in  his  own  name,  he  and  his  wife  being 
in  pcflScssion,  and  the  wife  subsequently  received 
a  deed  for  the  premises,  we  held,  that  the  hus- 
band's courtesy  in  his  wife's  equitable  title,  under 
the  contract  of  purchase,  was  a  sufficient  insura- 
ble interest  to  sustain  the  policy. 

In  Coursin  v.  The  Penna.  Ins.  Co.  (10 
Wright,  323)  the  plaintiff  had  no  legal  title  to 
the  premises  insured,  until  at  the  end  of  a  suit 
in  equity,  which  was  not  commenced  until  after 
the  loss  had  occurred.  His  equitable  title  con- 
sisted in  the  fact,  that  he  had  advanced  to  the 
persons,  who  were  themselves  but  equitable 
owners,  the  money  required  to  build  the  prop- 
erty insured,  taking  their  notes  secured  by  a  trust 
deed.  Being  unable  to  pay,  a  verbal  sale  was 
made  by  the  equitable  owners  to  the  plaintiff, 
to  whom  possession  was  given  and  the  muni- 
ments of  title  were  delivered  to  the  plaintiff 
who  surrendered  the  notes  held  by  him.  In 
this  condition  of  the  facts,  it  was  held,  there  was 
a  sufficient  equitable  title  to  sustain  the  policy. 

Without  deciding  how  far  the  facts  in  the 
present  case  would  have  sufficed  to  enable  Meckes 
to  resist  an  action  of  ejectment  by  Snyder  to  re- 
cover possession  of  the  premises,  or  to  have  a 
trust  declared  for  his  benefit,  or  to  reform  the 
policy  into  a  contract  with  Snyder,  instead  of 
Meckes,  we  are  of  opinion  that  they  do  estab- 
lish an  insurable  interest  in  Meckes  sufficient  to 
sustain  the  policy.  This  branch  of  the  case  was 
not  made  a  subject  of  distinct  charge  by  the 
Court,  or  of  finding  by  the  jury;  and  we  have 
therefore  been  obliged  to  expend  more  effort 
upon  it  than  would  have  otherwise  been  neces- 
sary. Having  determined  it,  however,  in  favor 
of  the  policy,  the  remaining  questions  are  of 
more  easy  solution. 

If  Meckes  had  no  insurable  interest,  it  was  a 
matter  of  no  consequence  what  he  said  to  the 
agent  of  the  company  in  regard  to  the  title,  as 


the  policy  would  then  be  void.  But  the  policy 
required  that  the  true  character  of  the  interest 
should  be  disclosed,  if  it  was  other  than  a  fee 
simple  estate,  and  avoided  the  instrument  if  this 
was  not  done.  The  learned  Judge  of  the  Court 
below  correctly  stated  this  to  the  jury  in  his 
charge,  and  said  they  could  not  find  for  the 
plaintiff  unless  they  found  that  Meckes  did  in- 
form the  agent  when  the  insurance  was  effected 
of  the  true  state  of  his  title,  and  that  he  only 
held  under  a  parol  agreement  with  Snyder.  ITie 
jury  has  found  by  the  verdict  that  Meckes  did 
give  this  information.  There  is  other  evidence 
than  his  to  support  this  allegation,  as  Snyder  tes- 
tifies to  the  same  effect,  and  there  is  some  coiro- 
boration  in  the  fact  that  the  agent  did,  a  few 
days  after  the  date  of  the  policy,  in  consequence 
of  what  Meckes  then  told  him,  indorse  upon 
the  policy  the  words,  *'Loss  payable  to  Cornelius 
Snyder,  as  his  interest  may  appear." 

But  we  are  concluded  by  the  finding  of  the 
jury,  and  the  only  question  we  can  consider,  is 
whether  the  information  given  as  testified  by 
Meckes  was  a  sufficient  compliance  with  the 
fourth  condition  of  the  policy,  which  required 
the  true  interest  to  be  stated  in  the  policy.  The 
answers  to  questions  were  given  verbally  by 
Meckes  and  reduced  to  writing  in  the  applica- 
tion by  Tobias,  the  agent  of  the  company.  But 
the  application  is  not  before  us,  as  it  was  not 
given  in  evidence.  Its  absence,  however,  is  not 
material  under  the  charge  and  verdict.  The 
jury  has  found  that  the  answers  were  truthfully 
made,  and  if  any  mistake  occurred,  it  was  the 
mistake  of  the  agent. 

In  Smith  v.  Farmers  and  Mechanics'  Mut. 
Ins.  Co.  (8  Norris,  287)  it  was  held  that  the  as- 
sured may  show  by  parol,  that  he  made  truthful 
statements  to  the  agent  of  an  insurance  com- 
pany, and  that  he  is  not  concluded  by  the  inten- 
tional or  negligent  answers  of  the  agent. 

In  Eilenberger  v.  Protective  Mut.  Fire  Ins.  Co. 
(8  Norris.  464)  we  held  that  the  fraud  or  mistake 
of  the  agent,  within  the  scope  of  his  powers, 
will  not  enable  the  company  to  avoid  the  policy 
to  the  injury  of  the  insured,  who  innocently  be- 
came a  party  to  the  contract. 

The  same  doctrine  was  applied  to  a  state  of 
facts  very  similar  to  those  in  the  present  case, 
in  American  Cent.  Ins.  Co.  v,  McLanathan  (11 
Kan.  533);  and  Franklin  v.  Atlantic  Fire  Ins. 
Co.  (42  Mo.  457). 

In  Rowley  v.  Empire  Ins.  Co.  (36  N.  Y.  550) 
it  was  ruled  that  an  agent  authorized  to  take  ap- 
plications for  insurance  should  be  deemed  to  be 
acting  within  the  scope  of  his  authority  where 
he  fills  up  the  blank  application  of  insurance; 
and  if  through  his  fault  or  negligence  it  contains 
a  material  misstatement,  not  authorized  by  the 
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instructions  of  the  party  who  signs  it,  the  wrong 
should  be  imputed  to  the  company,  and  not  to 
the  assured. 

We  see  no  error,  therefore,  in  the  third,  fourth, 
fifth,  and  sixth  assignments. 

As  to  the  seventh  assignment,  it  is  only  neces- 
sary to  say  that  we  have  held  in  several  cases 
that  a  waiver  of  notice  and  proof  of  loss  within 
a  specified  time  designated  in  the  policy,  may  be 
inferred  from  a  denial  of  their  obligation  by  the 
insurers,  exclusively  on  other  grounds  than  the 
omission  to  give  such  notice.  (Inland  Ins.  Co. 
V.  Stauffer,  9  Casey,  397 ;  State  Ins.  Co.  of  Mis- 
souri V.  Todd,  2  Norris,  272 ;  Farmers'  Mutual 
Life  Ins.  Co.  of  Schuylkill  Co.  v.  Moyer,  10 
W.  N.  C.  129). 

It  was  in  evidence  and  not  contradicted  that 
Meckes  gave  verbal  notice  of  the  loss  to  Tobias, 
the  agent,  on  the  day  after  the  fire,  and  that 
within  a  week  thereafter,  Gilbert,  the  President, 
and  Tobias,  the  agent  of  the  defendant,  visited 
the  premises  to  take  proof  of  and  adjust  the 
loss,  and  when  they  learned  from  Meckes  that 
the  title  was  in  Snyder  and  not  in  him,  Mr. 
Gilbert  declined  to  proceed  any  further  with  the 
proof,  or  take  any  further  steps  in  the  matter. 

Subsequently,  in  December  following,  the  fire 
having  occurred  in  August,  the  plaintiff  did 
make  out  and  send  to  the  defendant  a  regular 
written  proof  of  loss ;  the  latter  replied,  stating 
that  the  company  declined  to  take  any  action  on 
the  claim,  holding  there  was  no  just  claim  against 
them.  No  objection  was  made  for  want  of  proof 
of  loss.  In  these  circumstances,  w«  think  the 
Court  below  was  clearly  right  in  leaving  the 
question  of  parol  waiver  to  the  jury  in  the  man- 
ner they  did. 

Eighth,  ninth,  and  tenth  assignments.  We  see 
no  error  in  what  the  Court  said  as  to  the  over- 
valuation of  the  premises.  Certainly,  an  over- 
valuation, in  order  to  avoid  the  policy,  must  be 
intentional  or  fraudulent.  A  mere  mistake  of 
judgment  will  not  suffice ;  and  yet  this  was  all 
the  Court  said  upon  that  subject.  The  jury  has 
found,  under  the  charge,  that  there  was  no  in- 
tentional over- valuation,  and  we  cannot  review 
the  evidenc?  on  that  subject.  None  of  the  as- 
signments are  sustained  except  the  first  and  sec- 
ond, and  on  those — 

The  judgment  is  reversed  and  new  venire 
awarded. 
Opinion  by  Green,  J. 


Jan.  '81,  82.  February  22,  1881. 

Appeal  of  the  Children's  Hospital. 
Dunn's  Estate. 

Charity —  Wi/i,  construction  of— Power  of  exe- 
cutors—  Testamentary  trustees — Discretionary 
power  to  designate  charity — Does  not  survive 
to  an  administrator  d,  b,  n,  c,  t,  a, — Act  of 
April  26,  iSsSf  f^t  retrospective. 

When  a  discretion  as  to  the  application  of  a  fund  for 
charitable  purposes  is  vested  in  executors,  and  the  exe- 
cutors die  during  the  pendency  of  the  prior  life  estate, 
and  before  the  occasion  for  the  exercise  of  the  discretion 
arises,  the  power  is  dead. 

Altl^ugh  there  be  a  clause  in  the  will  authorizing  the 
executors  to  fill  vacancies  occurring  among  them,  and 
conferring  upon  such  successors  "all  the  power  and 
authority  conferred  by  the  nominations  made  by  myself," 
yet,  in  the  absence  of  successors  so  nominated,  an  admin- 
istrator d.  b.  n.  c.  t.  a.  cannot  exercise  the  discretion, 
nor  claim  the  confidence  reposed  in  the  executors  as  testa- 
mentary trustees. 

The  testator  having  died  prior  to  1855,  the  Act  of 
April  26,  1855  (Purd.  Dig.  207,  pi.  18),  is  inoperative  to 
enable  the  Court  to  appoint  a  trustee  to  exercise  the  dis- 
cretion. 

Certiorari  to  the  Orphans'  Court  of  Philadel- 
phia County. 

Appeal  of  the  Children's  Hospital  of  Philadel- 
phia from  the  decree  dismissing  its  execeptions  to 
the  adjudication  of  the  auditor,  upon  the  ac- 
count of  Frederick  Brown,  Jr.,  administrator 
d.  b.  n.  c.  t.  a.  of  the  will  of  Nathan  Dunn, 
deceased,  awarding  a  certain  fund  to  the  heirs  at 
law  of  the  said  Nathan  Dunn. 

In  addition  to  the  facts  stated  hereinafter  in 
the  opinion  of  the  Court  below,  the  will  con- 
tained the  following  clause  : — 

<*  I  desire  and  direct  that  all  the  property  and  estate 
real  and  personal  which  I  may  own  or  be  in  any  way 
entitled  to  at  the  time  of  my  decease  shall  be  considered 
as  fully  disposed  of  by  this  will  whether  it  be  hereafter 
acquired  or  now  owned  by  me." 

Mr.  Brown,  the  accountant,  appointed  the 
Children's  Hospital  to  receive  the  sura  of 
110,761.29,  but  the  auditor,  Joseph  A.  Clay, 
Esq.,  holding  the  power  incapable  of  execution 
by  the  accountant,  awarded  that  sum  to  the 
heirs  at  law.  On  exceptions  filed,  the  Court 
sustained  the  auditor,  Hanna,  P.  J.  delivering 
the  following  opinion : — 

"  Th*  question  presented  by  the  exceptions  of 
the  accountant,  arises  under  the  clause  of  the 
will  whereby  a  portion  of  the  trust  estate,  after 
the  death  of  the  cestui  que  trust  without  leaving 
children,  is  bequeathed  to  the  'executors  in 
trust  to  convert  the  same  into  money  and  to  pay 
and  apply  the  same  iii  such  amounts  and  propor- 
tions, and  to  such  charitable  and  literary  insti- 
tutions as  they  (my  executors)  may  select  and 
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prefer.*  Testator  died  September  19,  1844, 
having  appointed  executors  and  authorized 
them  upon  the  occurrence  of  any  vacancy  by 
death  or  otherwise,  to  appoint  a  successor  to  fill 
the  place  so  vacant,  giving  the  person  or  per- 
sons so  to  be  appointed,  *all  the  power  and 
authority  conferred  by  the  nominations  made 
by  myself.'  The  last  surviving  executor  died 
February  27,  1864,  without  having  appointed 
a  successor.  The  cestui  que  trust  was  still  living. 
On  July  30,  1864,  the  accountant  was  appointed 
by  the  Orphans'  Court  trustee  in  the  place  of 
the  deceased  executor.  On  May  19,  1880,  the 
cestui  que  trust  died  childless,  whereby  the  cor- 
pus of  the  trust  fell  into  and  became  a  part  of 
the  general  estate  of  testator.  The  accountant 
was  subsequently  granted  letters  of  administra- 
tion, d.  b.  n.  c.  t.  a.,  upon  the  estate,  and  then 
filed  his  account  as  trustee. 

**  Before  the  auditor  the  balance  of  the  residuary 
estate  was  claimed  by  the  heirs  at  law  of  testator 
upon  the  ground  that  the  trust  had  failed  by 
reason  of  the  death  of  the  executor  without 
appointing  a  successor  in  pursuance  of  the 
authority  given  him  by  the  will,  and  there  being 
no  one  in  existence  at  the  death  of  the  cestui 
que  trust  to  exercise  the  discretion  vested  in  the 
executors  and  dispose  of  the  balance  of  the 
estate  to  charitable  uses.  But  on  the  contrary, 
the  accountant  as  administrator  d.  b.  n.,  etc., 
asserted  the  right  to  designate  the  charitable 
institution  to  which  the  fund  should  be  paid  and 
awarded.  The  auditor,  however,  sustained  the 
claim  of  the  heirs  at  law.  After  a  careful  ex- 
amination of  the  subject  we  think  this  conclusion 
correct,  as  it  seems  to  be  setded,  *  that  when  a 
discretion  as  to  the  application  of  the  fund  to 
charitable  purposes  had  been  vested  in  executors 
and  those  executors  died  during  the  pendency  of 
a  prior  life  estate,  the  Court  would  not  exercise 
the  discretion,  and  the  gift  would  fail.' 
(Bispham's  Equity,  139  ;  Fontain  v,  Ravenel, 
17  Howard,  369;  Zeissweiss  v.  James,  13  P. 
F.  Smith,  465.)  Nor  is  the  trust  preserved  by 
the  Act  of  April  26,  1855  (Purdon,  207,  pi.  18), 
which  provides  that  '  no  disposition  of  property 
hereafter  made  for  any  religious,  charitable, 
literary,  or  scientific  use,  shall  fail  for  want  of  a 
trustee,  or  by  reason  of  the  objects  being  in- 
definite, uncertain,  or  ceasing,  or  depending 
upon  the  discretion  of  a  last  trustee,  or  being 
given  in  perpetuity,  or  in  excess  of  the  annual 
value  hereinbefore  limited,  but  it  shall  be  the 
duty  of  any  Orphans'  Court,  or  Court  having 
equity  jurisdiction  in  the  proper  county,  to 
supply  a  trustee,  and  by  its  decrees  to  carry  into 
effect  the  intent  of  the  donor  or  testator,  so  far 
as  the  same  can  be  ascertained  and  carried  into 
effect  consistently  with  law  or  equity;'  etc. 
Testator's  will  took  effect  prior  to  the  passage  of 


the  Act,  which  has  been  held  to  be  prospective 
only  (Taylor  v.  Mitchell,  7  P.  F.  Smith,  209), 
and  consequently  inapplicable  to  the  present 
case.  As  said  by  Sharswood;  Chief  Justice,  in 
Mann  v.  Mullin  (3  Norris,  301),  arising  under 
the  Act  of  1855 :  'The  will  of  Mr.  Mann  was 
ambulatory  until  his  death.  No  rights  in  his 
estate  under  it  or  against  it  vested  until  that 
period.  If  at  that  time  the  Court  of  Common 
Pleas  could  not  as  a  judicial  function  have  ex- 
ercised the  discretion  intrusted  to  it  by  the  will, 
there  would  have  been  no  competent  trustee, 
and  the  trusts  would  have  failed.  We  agree 
that  no  subsequent  Act  of  Legislature,  general 
or  special,  could  have  imparted  to  it  new  life.' 
But  as  the  Court  of  Common  Pleas,  by  the  Act 
o^  ^^SSf  P^f  to  ^  death  of  the  testator  in 
1873,  had  been  rendered  competent  to  carry 
into  effect  discretionary  trusts,  the  charitable 
bequest  contained  in  his  will  was  preserved  and 
the  claims  of  the  heirs  at  law  defeated.  But  this 
is  not  an  analogous  case.  Nathan  Dunn  died 
prior  to  the  Act  of  1855  ;  ^"^  if  subsequent,  the 
case  would  be  far  different,  and  the  omission  of 
the  Mast  trustee'  could  have  been  supplied. 
As  it  is,  the  trustee  appointed  was  but  the  trustee 
for  the  life  of  the  cestui  que  trust,  and  upon 
her  death  the  fund  became  payable  to  the 
administrator  d.  b.  n.  Nor  had  the  latter  any 
authority  to  execute  the  trust  declared.  The 
Act  of  1834  (Purdon,  419,  pi.  74),  it  is  true, 
confers  upon  such  administrators  all  *the 
powers,  duties,  and  liabilities  of  executors,'  yet 
it  has  been  construed  to  mean  only  such  duties 
and  powers  as  are  incident  to,  and  connected 
with,  the  administrcUion  of  the  estate.  They 
may  collect  the  assets,  pay  debts,  sell  lands, 
and  distribute  under  the  order  of  the  Court, 
but  they  cannot  exercise  the  discretion  nor 
claim  the  confidence  reposed  in  the  executor  as 
a  testamentary  trustee*  (Elbert's  Appeal,  9 
Watts,  300;  Ross  V,  Barclay,  6  Harris,  183; 
Waters  v.  Margerum,  10  P.  F.  Smith,  44; 
Nixon's  Est.,  7  Phila.  Rep.  505  ;  Hepburn's  Est., 
8  Id.  206 ;  Lantz  v.  Boyer,  2  Weekly  Notes, 
654 ;  Maus  v.  Maus,  Id.  656 ;  Jackman  v,  Dela- 
field,  4  Norris,  381.)  For  the  reasons  stated, 
the  exceptions  of  the  accountant  are  dismissed." 

The  accountant  took  this  appeal,  assigning  for 
error  the  refusal  of  the  Court  to  award  the  sum 
designated  to  the  Children's  Hospital. 

John  G,  Johnson^  for  the  appellant. 

The  power  was  not  merely  a  personal  one, 
but  vested,  without  statutory  authority,  in  the 
successors  virtute  officio.  The  direction  in  the 
will  that  all  the  property  should  be  considered  as 
fully  disposed  ojf,  negatives  the  idea  of  a  wish  to 
give  only  through  the  medium  of  certain  persons 
specially  confided  in,  and  discloses  an  intention 
to  prevent  an  intestacy.      But  the  Court  has 
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decided   that  there  is  an  intestacy  as  to  this 
fund  and  has  given  it  to  the  next  of  kin. 

Here  the  power  is  accompanied  by  an  estate, 
and  the  estate  having  been  bequeathed  away  the 
power  aids  the  general  object  of  the  bequest. 

Gibbs  V.  Ramsey,  2  Ves.  ik.  Beams,  294. 

Attorney-General  v  Glegg,  I  Atk.  356. 

Loring  v.  Marsh,  6  Wallace,  337. 

Perry  on  Trusts,  {{  271,  731. 
But  the  power  survives  to  the  administrator 
by  statutory  enactment. 

Act  of  22  March,  1825,  2  2,  Purd.  Dig.  1420. 

Act  of  14  April,  1828,  10  Smith,  222. 

Act  of  14  June,  1836,  {  25,  P.  L.  633. 
Wiiliam  G.  Hannis  (with  whom  was  Edward 
Hopper)  y  for  the  appellees. 

The  power  of  the .  administrator  was  not 
derived  from  the  testator,  but,  from  the  Register 
of  Wills,  and  under  our  statutes,  therefore,  he 
cannot  execute  the  powers  of  a  testamentary 
trustee. 

Ross  V,  Barclay,  6  H.  183. 

Waters  v,  Margerum,  10  Sm.  39. 
The  power  confided  was  founded  on  personal 
confidence,  and  the  Court  cannot  delegate  it  to 
another. 

Fontain  v,  Ravenel,  17  Howard,  369. 

Zeissweiss  v.  Tames,  13  Sm.  465.  ^ 

Mann  v.  Mulfin,  3  N.  297. 

Bispbam*s  Equity,  139. 
The  rule  is  the  same  in  England. 

Morice  v.  The  Bishop  of  Durham,  9  Ves.  Jr.  399, 
and  s.  c.  10  Ves.  521. 

Williams  v,  Kershaw,  5  Clark  &  Finelly's  Appeal 
Cases,  III. 

James  v,  Allen,  3  Merivale's  Reports,  17. 

Vezey  v.  Jamson,  I  Simons  &  Stuart,  69. 

Down  V.  Worrall,  i  Mylne  &  Keene's  Rep.  561. 

Ommanney  v.  Butcher,  Turner  &  Russell's  Rep.  260. 

Cole  V.  Wade,  16  Ves.  R.  27. 

March  7,  1881.  The  Court.  We  affirm 
this  decree  upon  the  opinion  of  the  learned 
President  of  the  Court  below. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellants. 

Per  Curiam.    Mercur,  J.,  absent. 


May,  '81,  115.  May  5,  1881. 

Eby,  Executor,  v.  Hoopes. 

Debtor  and  creditor — Assignment  of  securities 
—  Whether  in  payment  or  as  collateral  security 
— Presumption  of  law — Transaction  between 
husband  and  wife. 

Whether  the  assignment  of  securities  by  a  debtor  to  a 
creditor  is  in  payment  or  as  collateral  security  is  a  ques- 
tion of  intention.  In  the  absence  of  evidence  of  intention, 
it  is  a  presumption  of  law  that  the  assignment  was  only 
as  collateral.  The  duty  of  establishing  the  contrary  is 
affirmative  and  it  rests  upon  the  debtor. 

The  iact  that  the  transaction  wa^  between  husband 


and  wife,  and  that  the  assignment  of  a  security  was 
absolute  in  form,  affords  no  ground  to  rebut  the  presump* 
tion. 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

Assumpsit,  by  Simon  P.  Eby,  executor  of 
Elizabeth  K.  Hoopes,  deceased,  against  William 
B.  Hoopes.  The  narr.  was  in  the  common 
counts.  Pleas,  non  assumpsit,  payment,  payment 
with  leave. 

On  the  trial,  before  Patterson,  J.,  the  evi- 
dence showed  the  following  facts :  The  plain- 
tiff's testatrix,  Elizabeth  K.  Hoopes,  was  the 
wife  of  the  defendant.  In  April,  1868,  she 
received  in  cash,  as  part  of  her  share  of  her 
father's  estate,  about  $5500,  of  which  amount 
she  loaned  to  her  husband,  the  defendant,  $3000, 
and  took  from  him  a  judgment  bond  for  that 
sum  with  interest,  which  was  never  entered  up. 
She  also  loaned  to  one  Griffiths  ^2500  on  a 
judgment  bond.  This  latter  amount  was  paid 
off  in  April,  1874,  by  a  check  to  her  order.  She 
indorsed  this  check  and  her  husband  took  it  to 
the  bank  in  which  he  kept  his  account,  and  de- 
posited it  to  his  own  credit. 

The  defendant,  under  his  plea  of  payment, 
gave  in  evidence  a  bond  and  mortgage  executed 
to  him  May  12,  1873,  by  David  H.  Lewis,  and 
wife  for  $1850;  assignments  indorsed  by  the 
defendant  to  Samuel  H.  Hoopes,  and  by  him  to 
Elizabeth  K.  Hoopes,  both  assignments  being 
without  date  and  not  acknowledged  until  August 
23,  1878,  a  short  time  after  Mrs.  Hoopes's 
death.  The  defendant  also  proved  that  on 
March  31,  1874,  he  took  a  judgment  bond 
against  Mordecai  Markwood  for  $1800,  payable 
in  six  annual  instalments  of  ^300  each  with 
interest,  which  judgment  was  entered  of  record 
April  29,  1874,  for  the  use  of  Elizabeth  K. 
Hoopes.  Also  the  assignment  to  Mrs.  Hoopes 
in  her  lifetime  of  nineteen  shares  of  bank  stock, 
the  market  value  of  which  was  1 10 16.00. 

After  Mrs.  Hoopes's  death  her  executor  issued 
execution  on  the  Markwood  judgment  of  ^1800, 
and  realized  as  the  net  proceeds  of  the  sheriff's 
sale  of  the  defendant's  property,  $1163.55.  ^^ 
also  sued  out  the  Lewis  mortgage,  and  realized 
from  the  property  $952.73.  The  total  re- 
ceipts from  the  above  securities  amounted  to 
$3132.28,  and  this  suit  was  brojight  to  re- 
cover the  difference  between  that  sum  and 
the  sum  of  $5500,  the  defendant's  indebtedness 
to  his  wife's  estate,  with  interest.  The  plaintiff 
contended  that  the  Markwood  judgment  and  the 
Lewis  mortgage  were  transferred  to  Mrs.  Hoopes 
as  collateral  security,  that  such  was  the  legal 
presumption,  and  that  they  were  only  credits  for 
the  amount  realized  from  them.  The  defendant 
contended  that  they  were  assigned  as  payment 
to  the  extent  of  their  full  face  value,  and  denied 
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that  there  was  any  legal  presumption  that  they 
were  taken  as  collateral. 

The  defendant  presented,  inter  alia^  the  fol- 
lowing points : — 

(3)  That  when  an  absolute  assignment  is 
made  by  a  husband  to  a  wife  of  a  judgment  or  a 
mortgage,  there  is  no  presumption  of  law  that  it 
is  assigned  as  collateral  security.  Answer,  The 
Court  answer,  that  the  rule  of  law  is,  that  a 
higher  security  between  different  parties,  and  for 
a  different  sum,  will  be  presumed,  in  the  first 
instance,  to  have  been  accepted  only  as  col- 
lateral security.  If  one  who  is  indebted  on 
simple  contract  gives  a  bond  or  has  a  judg- 
ment entered  against  him  for  it,  the  simple  con- 
tract is  merged  in  the  higher  security,  and  any 
one  may  agree  to  accept  of  a  different  security 
in  satisfaction  of  his  or  her  debt.  When  an 
absolute  assignment  is  made  by  a  husband  to  a 
wife  of  a  judgment  or  mortgage,  there  is  no  pre- 
sumption of  law  that  it  or  they  are  assigned  as 
collateral  security,  independent  of  proof  that 
they  were  so  accepted. 

(4)  That  there  was  no  evidence  that  either 
the  Lewis  mortgage  or  the  Markwood  judgment 
was  assigned  as  collateral.  Answer,  The  Court 
answer,  that  they  have  no  knowledge  of  such 
evidence,  but  that  the  evidence  in  the  case  is 
for  the  jury,  and  whether  there  is  such  evidence 
is  for  the  jury  to  determine. 

The  jury  found  a  verdict  for  the  plaintiff  for 
^200,  and  judgment  was  entered  thereon.  The 
plaintiff  took  this  writ,  assigning  for  error  the  an- 
swers to  the  defendant's  points  as  above  quoted. 

H,  M,  North,  for  the  plaintiff  in  error. 

The  defendant,  without  giving  proof  of  any 
intention  on  the  part  of  Mrs.  Hoopes  to  receive 
the  assignments  of  the  Markwood  judgment  and 
the  Lewis  mortgage  as  absolute  payment  to  the 
extent  of  their  face  value,  relied  on  the  alleged 
presumption  of  law  that  they  were  made  in  pay- 
ment and  not  as  collateral  security,  and  the 
Court  sustained  the  defendant  in  that  proposition. 
This  is  clearly  error. 

Leas  V,  James,  10  S.  &  R.  315. 
Pcrit  V.  Piitfield,  5  Rawle,  171. 
Stone  V,  Miller,  4  Harris,  456. 
Jones  V,  Johnson,  3  W.  &  S.  278. 
Covely  V.  Fox,  I  Jones,  174. 

If  the  transaction  had  been  between  strangers, 
it  would  have  been  by  legal  presumption  one  of 
collateral  sct^urity — much  more  should  this  be  so 
as  between  husband  and  wife. 

William  Af.  Hayes  and  M,  Brosius  for  the 
defendant.  ^ 

The  jury  found,  as  stated  in  our  third  point, 
that  the  assignment  of  the  Markwood  judgment 
was  an  absolute  assignment,  and  the  Court 
properly  charged  that  in  such  ca&e  there  is  no 
presumption  of  law  that  it  was  as  collateral 
security.    This  was  limited  and  explain^  in  the 


earlier  portion  of  the  answer  to  our  third  point, 
and  the  question  of  the  intention  of  the  parties 
was  fairly  submitted  to  the  jury  in  the  general 
charge. 

We  did  not  seek  credit  for  the  Lewis  mort- 
gage, which,  as  the  evidence  showed,  was  assigned 
for  a  differe4:it  purpose,  and  we  don't  thank  the 
jury  for  giving  us  credit  for  it.  The  verdict  for 
^200  was  a  surprise  to  both  sides.  No  such 
sum  was  claimed  by  the  plaintiff,  and  it  was  not 
the  result  of  giving  credit  for  the  Lewis  mort- 
gage. Our  theory  is,  that  the  jury  confused 
some  irrelevant  evidence  about  a  carriage  which 
was  in  our  possession,  and  thus  gave  the  plaintiff 
1 200  more  than  he  was  .entitled  to.  But  we 
submitted  rather  than  have  a  new  trial. 

June  6,  1 88 1.  The  Coxjrt.  The  learned 
Judge  of  the  Court  below  in  his  general  charge 
correctly  stated  the  law  relative  to  the  assign- 
ment of  securities  by  a  debtor  to  a  creditor. 
Whether  such  assignment  is  in  payment  or  as 
collateral  security,  is  certainly  a  question  of  in- 
tention depending  upon  the  testimony  in  the 
particular  case.  In  the  absence  of  evidence 
tending  to  show  an  intention  to  pay  and  receive 
the  securities  assigned  as  satisfaction  of  the  debt, 
in  whole  or  in  part,  the  law  presumes  that  they 
were  assigned  only  as  collateral.  The  duty  of 
establishing  the  contrary  is  affirmative,  and  it 
rests  upon  the  debtor.  If  he  fails  to  perform 
this  duty  the  law  makes  a  positive  inference  that 
the  assignment  is  only  as  collateral  security,  and 
that  inference  is  substantial  evidence  upon  which 
the  creditor  may  rely.  The  circumstance  that 
the  assignment  of  the  security  is  absolute  in  form, 
is  of  no  consequence  on  the  question  of  inten- 
tion, because  the  assignment  simply  operates  to 
transfer  the  title.  Nor  is  the  legal  effect  of  the 
assignment  dependent  upon  the  relations  which 
may  subsist  between  the  parties.  Whether  they 
be  husband  and  wife,  or  parent  and  child,  or 
strangers  in  blood,  can  make  no  difference  when 
the  one  relation  of  debtor  and  creditor  is  under 
consideration,  and  there  are  no  special  circum- 
stances affecting  the  case.  In  Leas  v,  James 
(loS.  &R.  315),  this  Court  said,  Tilghman,  C. 
J.,  '<  When  the  defendants  set  up  the  assignment 
of  the  bonds  as  a  payment,  it  is  incumbent  (Hi 
them  to  prove  it  was  so  intended.  The  writing 
itself  shows  no  such  thing,  and  in  cases  where  a 
chose  in  action  is  assigned  by  the  debtor  to  the 
creditor,  I  think  the  presumption  is,  that  it  was 
not  intended  as  an  absolute  payment  unless  it  is 
so  expressed.  The  reason  of  this  presumption 
is  that  such  assignment  is  not  in  its  nature  a 
payment.  It  puts  no  money  in  the  hands  of  the 
creditor,  but  only  gives  him  the  means  of  col- 
lecting money  from  another.**  We  said  in  the 
case  of  Perit  v.  Pittfieki  (5  Rawle,  171),  "  The 
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general  principle  is  that  property  placed  by  the 
debtor  in  the  hands  of  the  creditor,  is  not  to  be 
construed  as  received  in  full  discharge  of  the 
debt  unless  that  plainly  appears  to  have  been 
the  intention  of  the  parties."  In  Jones  v.  John- 
son (3  W.  &  S.  278),  Gibson,  C.  J.,  said, 
**  There  are  presumptions  which  operate  even  in 
cases  of  intention  as  prima  facie  evidence  on 
the  one  side  or  the  other ;  for  instance  that  a 
bond  given  by  a  stranger  after  the  debt  incurred 
was  accepted  as  collateral  security." 

The  learned  Judge  of  the  Court  below  in  his 
answer  to  the  defendant's  third  point  said, 
<'When  an  absolute  assignment  is  made  by  a 
husband  to  a  wife  of  a  judgment  or  mortgage 
there  is  no  presumption  of  law  that  it  or  they 
are  assigned  as  collateral  security  independent 
of  proof  that  they  were  so  accepted."  As  an 
abstract  proposition  independent  of  any  relation 
of  debtor  and  creditor  existing  between  the 
husband  and  wife,  this  is  true,  but  it  is  said  in 
an  action  at  law  where  that  relation  does  exist, 
and  the  husband  who  is  the  debtor  is  seeking  to 
have  an  inference  of  payment  affixed  to  a  mere 
transfer  of  a  security  by  himself  to  his  wife  be- 
cause it  was  absolute  in  form.  When  said  in  such 
a  connection  and  between  parties  so  circum- 
stanced it  tended  to  mislead  the  jury  and  was 
therefore  erroneous. 

This  is  still  more  apparent  when  we  consider 
the  answer  to  the  defendant's  fourth  point,  which 
was,  *'  that  there  is  no  evidence  that  either  the 
Lewis  mortgage  or  the  Mark  wood  judgment  was 
assigned  as  collateral,"  to  which  the  Court 
answef,  *'that  they  have  no  knowledge  of  such 
evidence,  but  that  the  evidence  in  the  case  is 
for  the  jury,  and  whether  there  is  such  evidence 
is  for  the  jury  to  determine."  This  answer 
entirely  ignores  the  force  of  the  legal  presump- 
tion, which  is  in  itself  evidence,  that  the  securities 
in  question  were  assigned  as  collateral.  This 
evidence  then  was  in  the  case  and  the  Court 
should  have  so  said  to  the  jury  instead  of  leaving 
it  to  them  to  s^  whether  there  was  any  such 
evidence.  Upon  these  two  answers  the  jury 
were  at  liberty  to  infer  that  unless  there  was 
affirmative  evidence  on  the  part  of  the  plaintiff 
showing  that  the  mortgage  and  bond  were  taken 
as  collateral  only,  they  were  really  taken  as 
payment.  This  would  shift  the  burden  of 
proof  from  the  debtor  to  the  creditor  who 
required  no  proof,  having  already  a  legal  pre- 
sumption, which  in  itself  was  evidence  that  the 
assignment  was  as  collateral  and  not  as  payment. 
For  these  reasons  the  judgment  must  be  reversed. 

Judgment  reversed,    and    venire    de    novo 
awarded. 

Opinion  by  Green,  J.  Mercur  and  Gordon, 
JJ.,  dissent. 


Jan.  '81,  45.  February  17,  1881. 

Scott  V.  The  City  of  Philadelphia. 

Road  jury — Confirmation  of  award  made  by — 
Cannot  be  attacked  in  a  collateral  proceeding 
—Act  of  May  6, 1872  {P.  Z.  ii6j)— Prac- 
tice, 

The  confirmation  of  an  award  of  a  road  jury  by  the 
Quarter  Sessions  cannot  be  attacked  in  a  scire  facias  on 
a  municipal  claim  in  the  Common  Pleas  to  recover  the 
amount  of  the  award ;  a  psuriy  injured  by  the  award  has 
his  remedy  by  certiorari. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Scire  facias  sur  claim  by  the  city  of  Philadel- 
phia, against  Freeman  Scott,  to  recover  ^7100, 
the  amount  awarded  by  a  road  jury  as  benefits 
accruing  to  a  lot  owned  by  defendant  and  situate 
at  the  N.  E.  comer  of  Fifteenth  Street  and  Mont- 
gomery Avenue,  by  the  opening  of  certain  streets 
through  Monument  Cemetery. 

An  affidavit  of  defence  was  filed,  setting  up  the 
following  facts :  The  Monument  Cemetery  Com- 
pany owned  a  certain  tract  of  land  in  the  city  of 
Philadelphia,  situate  between  Broad  and  Seven- 
teenth streets  and  north  of  Montgomery  Avenue. 
By  the  Act  of  May  6,  1872,  it  was  provided  that 
Fifteenth,  Sixteenth,  and  Norris  streets  should  be 
laid  out  through  the  above  lot  of  ground,  and  fur- 
ther, that  on  ^*  assessing  damages  for  said  opening 
the  cost  of  a  suitable  inclosure  of  said  cemetery 
ground  on  said  streets  should  be  allowed."  The 
jury  appointed  to  assess  the  damages  occasioned 
by  the  opening  of  said  streets,  in  pursuance  of 
this  Act  reported  that  no  damage  would  be  sus- 
tained by  the  Monument  Cemetery  Company  by 
reason  thereof,  but  were  of  opinion  that  the  cost 
of  a  suitable  inclosure  for  said  cemetery  upon  the 
line  of  the  newly  opened  streets  would  be 
$34,600,  which  sum  they  accordingly  awarded 
to  the  cemetery  company.  They  further  re- 
ported that  certain  lots  of  ground,  inter  alia,  that 
of  defendant,  were  benefited  by  said  opening  and 
accordingly  assessed  upon  defendant  the  sum  of 
$7100  as  the  amount  of  benefit  accruing  to  his 
property.  Exceptions  were  filed  to  this  report, 
and  it  was  thereupon  recommitted  to  the  jury  with 
instructions  that  **  whatever  sum  the  jury  award, 
must  be  awarded  as  damages  for  the  opening  of 
the  said  streets."  (See  10  Phila.  214.)  The 
jury  then,  without  notice  to  the  various  appor- 
tionees,  filed  a  supplemental  report  stating,  inter 
alia,  as  follows :  *  *  The  jury  find,  determine,  and 
award  to  the  said  ....  cemetery  com- 
pany as  the  full  damages  sustained  by  them  by 
reason  of  the  opening  of  Fifteenth,  Sixteenth, 
and  Norris  streets  through  the  ground  of  its 
cemetery,  the  sum  of  $34,600,  and  do  assess  and 
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apportion  the  same  among  the  respective  proper- 
ties in  the  vicinity  benefited  by  the  opening  of 
said  streets,  as  shown  by  the  former  report,  refer- 
ence being  had  thereunto  will  more  fully  and  at 
large  appear.*'  This  report  was  afterwards  con- 
firmed, and  the  claim  in  suit  filed  against  defend- 
ant's property. 

The  affidavit  of  defence  concluded  by  averring 
that  affiant  was  advised  and  believed  that  the 
Act  of  May  6,  1872,  and  the  award  of  the  jury 
were  unconstitutional  in  that  defendant's  pro- 
perty was  taken  without  compensation  and  given 
to  the  cemetery  company,  not  for  damages  done 
it,  but  to  improve  its  property  by  the  erection  of 
costly  and  ornamental  walls  and  railings. 

A  rule  for  judgment  for  want  of- a  sufficient 
affidavit  of  defence  was  obtained  and  afterwards 
made  absolute,  whereupon  defendant  took  this 
writ,  assigning  for  error  the  entry  of  judgment  as 
above. 

IVm.  Rotch  Wister  (with  him  Chas.  Meyers), 
for  plaintiff  in  error. 

The  Act  of  May  6,  1872,  is  unconstitutional 
in  providing  that  in  assessing  damages,  the  cost 
of  a  suitable  inclosure  to  the  cemetery  shall  be 
allowed ;  we  have  been  able  to  find  no  similar 
Act  in  this  State.  Private  property  cannot  be 
taken  for  private  use.  This  new  element  in 
damages  is  clearly  wrong ;  the  only  test  is  the 
market  value  of  the  estate  before  and  after  the 
property  is  taken.  Such  is  the  law  in  this  and  in 
all  other  States.  The  jury  expressly  found  in 
their  original  report  that  no  damages  would  be 
done  the  cemetery  company,  by  reason  of  open- 
ing the  streets  in  question,  and  this  still  stands 
as  a  part  of  their  finding.  The  instructions  of 
the  Court,  in  pursuance  of  which  a  supplemental 
report  was  filed,  were  erroneous ;  the  unconstitu- 
tionality of  the  Act  was  not  at  the  time  called  to 
the  attention  of  the  Court,  or  it  would  have  held 
it  unconstitutional. 

C  E,  Morgan,  Jr.,  Assistant  City  Solicitor, 
and  IVm,  Nelson  IVest,  City  Solicitor,  for  de- 
fendant in  error. 

The  confirmation  of  a  road  jury's  award  can- 
not be  impeached  collaterally.     Any  irregularity 
or  error  in  the  proceedings  of  the  Quarter  Ses- 
sions must  be  corrected  in  that  Court  or  in  the 
Court  of  last  resort  by  certiorari. 
Pittsburg  V.  Cluley,  24  Sm.  264. 
Western   Penna.    R.    R.   Co.   v.    City,  2  Weekly 
Notes,  229. 

The  decree  of  the  Quarter  Sessions  in  the  pro- 
ceedings under  the  Act  of  May  6,  1872,  have 
been  affirmed  by  this  Court. 

Sharp's  Appeal,  5  Weekly  Notes,  239. 

.February  28,  1881.  The  Court.  The  con- 
firmation of  an  award  of  a  road  jury,  cannot  be 
impeached  collaterally.     The  plaintiff  in  error, 


could  have  removed  the  proceedings  to  the  Su- 
preme Court  by  certiorari,  when  his  present  con- 
tention might  have  been  presented  and  fully 
heard.  Even  admitting  the  unconstitutionality 
of  the  Act  of  May  6,  1872  (Pamph.  L.  1163), 
for  the  sake  of  the  argument,  it  is  only  according 
to  the  plaintiff  by  reason  of  the  allowance  for  in- 
closure, but  that  did  not  affect  the  jurisdiction  of 
the  Quarter  Sessions.  Their  order  in  the  case, 
even  on  this  assumption,  was  not  void,  but  void- 
able. It  would  make  sad  havoc  with  orders  and 
decrees,  if  whenever  a  constitutional  question  is 
shown  to  have  been  involved,  they  are  to  be 
treated  as  null  and  void  if  wrongly  decided. 

Judgment  affirmed. 

Per  Curuvm. 


€ommott  illeas— Hato^ 


C.  p.  No.  2. 


Bank  v.  Kurtz. 


Dec.  21, 1880. 


Warranty  of  chattels — Fraudulent  certificates 
of  stock — Liability  of  vendor  or  pledgor. 

Case  stated,  in  which  the  facts  set  forth  were 
substantially  as  follows :  In  the  month  of  April, 
1875,  the  Peoples'  Bank,  the  plaintiff,  bought  of 
William  AV.  Kurtz,  a  note  broker,  trading  as  W. 
W.  Kurtz  &  Co.,  three  promissory  notes,  with 
collateral,  made  by  the  Emaus  Iron  Co.  to  the 
order  of  S.  Gross  Fry,  signed  **  Emaus  Iron  Co. 
per  S.  Gross  Fry,  President,"  and  indorsed 
**  S.  Gross  Fry.*'  Each  note  contained  an  au- 
thority to  the  holder  to  sell  the  collateral  upon 
default  in  the  payment  thereof  without  any  no- 
tice or  demand  of  payment.  The  collateral 
given  with  these  notes  consisted  of  three  certifi- 
cates of  the  capital  stock  of  the  Phila.  &  Darby 
R.  R.  Co.,  standing  in  the  name  of  W.  W. 
Kurtz  &  Co.,  and  accompanied  by  a  blank  power 
of  attorney,  properly  executed  by  them  to  trans- 
fer the  same.  The  certificates  were  signed  by 
S.  Gross  Fry,  President,  and  by  the  Treasurer. 

The  three  notes  were  not  paid  when  due,  and 
were  protested.  Before  the  notes  fell  due,  how- 
ever, on  May  15,  1875,  ^  fraudulent  over-issue 
of  the  Phila.  &  Darby  R.  R.  Co.'s  stock  was 
discovered,  and  the  stock  fell  from  a  value  of 
J8  per  share  to  less  than  I3.  The  shares  pledged 
by  the  defendant  with  the  plaintiff  were  part  of 
this  fraudulent  over-issue,  although  entirely  regu- 
lar on  the  face  of  the  certificates,  which  were  duly 
signed  and  sealed  by  the  proper  officers  of  the 
corporation. 
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In  August,  1875,  immediately  when  the  notes 
fell  due,  the  plaintiff  tendered  them  with  the  col- 
lateral to  the  defendant,  and  demanded  repay- 
ment of  the  money  paid  for  them.  This  demand 
was  refused  by  the  defendant,  and  was  again  re- 
fused December  4,  1875,  on  a  similar  tender  of 
the  notes,  protests,  and  collateral. 

The  plaintiff,  when  it  purchased  the  notes  of 
the  defendant,  dealt  with  him  as  a  principalf  and 
did  not  know  that  the  defendant  was  simply  act- 
ing as  the  agent  of  S.  Gross  Fry,  the  President 
of  the  Emaus  Iron  Co.,  and  of  the  Phila.  & 
Darby  R.  R.  Co.,  although  that  was  the  fact. 

Various  small  amounts,  insufficient  in  the  total 
to  pay  the  claim  of  the  plaintiff,  had  been  col- 
lected by  suit  and  otherwise  from  the  Phila.  & 
Darby  R.  R.  Co.,  from  the  assigned  estate  of 
the  Emaus  Iron  Co.,  and  from  the  assigned  es- 
tate of  S.  Gross  Fry. 

The  question  submitted  to  the  Court  upon 
these  facts  was  whether  the  plaintiff  was  entitled 
to  tender  back  the  notes  or  not ;  if  the  answer 
were  affirmative,  then  judgment  for  the  plaintiff 
for  the  amount  remaining  unpaid. 

Charles  Gilpin^  for  the  plaintiff. 

The  defendant,  Kurtz,  when  he  presented 
these  certificates  of  stock  as  collateral,  thereby 
warranted  their  genuineness  to  the  bank.  The 
bill  of  sale  which  Kurtz  gave,  sells  to  the  bank 
2600  shares  of  the  capital  stock  of  the  Phila.  & 
Darby  R.  R.  Co. 

Flynn  v,  Allen,  7  Sm.  482. 

The  plaintiff's  suit  in  equity  against  the  Phila. 
&  Darby  R.  R.  Co.  can  work  no  estoppel ;  for 
without  bringing  that  suit  it  was  impossible  to 
ascertain  whether  the  certificates  warranted  by 
Kurtz  were  genuine  or  not. 

R,  C.  McMurtrie^  contra. 

The  doctrine  of  ultra  vires y  which  it  is  alleged 
renders  these  certificates  of  stock  entirely  void, 
because  issued  for  shares  in  excess  of  the  amount 
allowed  by  the  charter  of  the  corporation,  ought 
logically  to  be  extended  a  step  further.  If  by 
this  doctrine  the  certificates  are  void,  they  can 
furnish  no  basis  for  a  contract,  and  the  only 
remedy  is  against  tlie  corporation  for  a  tort  in 
issuing  them. 

[Hare,  P.  J.  The  obligation  which  the  plain- 
tiff here  is  seeking  to  enforce  arises  not  out  of 
these  void  certificates,  but  out  of  the  acts  done 
by  the  parties  in  execution  of  what  originally 
may  have  been  a  void  contract.  Out  of  these 
acts  new  considerations  may  arise.] 

The  doctrine  of  ultra  vires,  however,  was 
never  intended  to  enable  a  corporation  to  take 
advantage  of  its  own  wrong,  to  seduce  a  man 
into  dealing  with  it  and  then  to  deny  the  vali- 
dity of  its  own  acts.  The  doctrine  does  not 
vitiate  the  acts  of  corporations  as  regards  out- 
siders dealing  with  the  corporations. 


Insurance  Bank  v.  U.  S.  Bank,  4  Clark's  Pa.  Law 

Jour.  125. 
O'Hare  v.  Bank,  27  P.  F.  S.  102. 
Bank  v.  Savings  Society,  3  Grant,  135. 
There  is  no  warranty,  and  there  is  no  question 
of  specific  performance  ;  for  this  was  only  a  con- 
tract for  collateral ;  the  bank  did  not  care  nor 
contract  for  these  particular  shares.     There  can 
be  no  rescission,  for  the  bank  has  sued  upon  the 
certificates  and  thereby  waived  its  right  to  re- 
scind. 

Benjamin  on  Sales,  J  452. 

C.  A.  V. 
The  Court.    Judgment  for  defendant  on  the 
case  stated. 


C.  P.  No.  3. 


Brooks  V.  Prentzel. 


June  25,  1881. 


Practice — Discontinuance — Not  allowable  if  done 
to  vex  defendant  in  a  criminal  action. 

Rule  to  strike  off  discontinuance. 

The  transcript  of  the  magistrate's  docket  and 
the  depositions  taken,  showed  that  on  June  14th, 
1 881,  defendant  was  arrested  on  a  charge  of  per- 
jury in  making  the  affidavit  of  defence  in  this 
case.  After  the  filing  of  the  affidavit  the  case 
was  discontinued.  Upon  the  hearing  before  the 
magistrate,  this  fact  was  shown,  and  thereupon 
defendant  was  bound  over  to  appear  at  the  Quar- 
ter Sessions.     This  rule  was  then  taken. 

A,  M,  Burton^  for  the  rule. 

The  object  and  effect  of  the  discontinuance  of 
this  suit  is  to  vex  and  harass  the  defendant  in  a 
criminal  action.     This  should  not  be  allowed. 
Payne  v.  Grant,  7  Weekly  Notes,  406. 

John  Dolman,  contra. 

The  Court.    Rule  absolute. 


Orpfians'  Court* 


May  23,  1881. 

Condy's  Estate. 

Decedenfs  estate — Insurance  stock — Increase  of 
capital — Sale  of  option  to  subscribe  to  nnv 
stock  by  executor — Proceeds  belong  to  principal 
of  estate  and  are  not  part  of  the  income. 
Sur  exceptions  to  adjudication. 
The  following  are  the  facts  as  they  appeared 

before  the  Auditing  Judge  (Hanna,  P.  J.)  : — 
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Mary  Condy,  the  testatrix,  died  June  29, 
1880,  bequeathing  the  residue  of  her  estate  in 
trust  **to  collect  and  receive  the  income  and 
interest  of  the  residue,  and  after  deducting  com- 
missions and  expenses,  to  pay  the  same  to  my 
aforesaid  cousin,  Elizabeth  Borden  Biddle,  of 
the  city  of  Philadelphia,  State  of  Pennsylvania, 
during  her  natural  life,  and  at  her  death  to  be 
thus  disposed  of.**  She  then  gives  **  one-half  of 
said  residue  of  my  estate**  to  the  Protestant  Epis- 
copal Hospital,  and  the  **  remaining  half  of  said 
residue*'  to  Christ  Church  Hospital.  Among  the 
assets  of  the  estate  were  certain  shares  of  the 
**  Insurance  Company  of  North  America.'* 

On  November  15th,  1880,  at  a  special  meet- 
ing of  the  stockholders  of  the  Insurance  Com- 
pany of  North  America,  a  resolution  was  adopted 
as  follows :  *'  That  the  capital  stock  of  the  com- 
pany be  increased  one  million  dollars,  by  the 
issue  of  one  hundred  thousand  shares  at  par  to 
the  stockholders,  in  proportion  of  one  share  for 
each  two  shares  held  by  them  on  the  day  they 
shall  respectively  subscribe  for  the  same — they 
subscribing  an  agreement  to  pay  ten  dollars  per 
share  for  the  stock,  and  also  ten  dollars  per  share 
for  the  privilege  of  subscribing,  the  proceeds  of 
which  privilege  shall  be  added  to  the  surplus  fund 
of  the  company."  The  right  to  subscribe  to  ex- 
pire on  February  i,  1881.  All  shares  not  sub- 
scribed for  before  February  i,  1881,  and  those 
the  price  of  which  is  not  fully  paid  by  December 
15,  1 88 1,  are  to  be  sold  at  public  auction  for  the 
benefit  of  the  company,  but  at  not  less  than  ^20 
per  share. 

The  accountant  held,  when  this  resolution  was 
adopted,  108  shares.  Being  entitled,  under  the 
resolution,  to  subscribe  for  54  new  shares,  he 
sold  his  54  privileges  to  subscribe  at  ^10  each, 
realizing  $533.25,  which  sum  he  carried  to  prin- 
cipal account,  asking  the  Court  to  distribute  the 
same  between  the  life-tenant  and  remainder- man. 

At  the  audit  it  appeared  from  the  testimony  of 
Mr.  Piatt,  the  president  of  the  company,  and 
from  the  annual  statement  of  its  business,  that 
the  intrinsic  or  actual  value  of  each  share  of 
stock  before  the  transaction  was  $22.25,  ^^^  ^^^ 
$21.50.  These  results  were  obtained  by  an  ad- 
dition of  the  capital  and  surplus  fund  of  the  com- 
pany, and  a  division  of  their  sum  by  the  number 
of  shares.  There  was  no  serious  diminution  in 
the  actual,  nor  in  the  market,  value  of  the  stock, 
caused  by  the  new  issue  ;  the  diminution  in  the 
actual  value  being  only  75  cents  a  share. 

At  the  audit,  the  legatee  for  life  claimed  as 
income  a  portion  ($452.25)  of  the  fund  realized 
as  above,  by  the  sale  of  the  privileges  to  sub- 
scribe. 


The  Auditing  Judge  found  as  follows :  "From 
these  facts  counsel  for  the  exceptant  contended,  as 
there  was  a  loss  on  the  book  value  of  only  75 
cents  on  each  share  of  stock,  that,  therefore,  die 
life  tenant  was  entided  to  take  as  income  belong- 
ing to  her  the  sum  of  $452.25  out  of  the  proceeds 
of  the  right  to  subscribe  for  fifty-four  new  shares 
at  $20  each,  or  upon  payment  of  $10.80.  But 
this  the  Audidng  Judge  is  unable  to  comprehend. 
There  was  no  dividend  declared  either  in  stock  or 
a  share  of  the  surplus  fund  of  the  insurance  com- 
pany, but  the  stockholders  agreed  among  them- 
selves simply  to  increase  the  capital  stock  of  the 
company,  and  also  the  surplus  fund,  each  to  the 
extent  of  $1,000,000.  Each  stockholder  was  to 
pay  $20  for  each  new  share.  This  was  all  he  re- 
ceived, and  no  portion  of  the  surplus  fund. 

"That  these  new  shares  which  the  decedent's 
estate  would  be  entitled  to  would  be  a  part  of  the 
principal  estate  seems  clear,  and  if  accountant  had 
elected  to  subscribe  for  the  stock  he  could  only 
take  principal  to  pay  for  them,  and  not  income, 
for  the  latter  belonged  to  the  l^atee  for  life. 

"If  this  be  so,  then  it  follows  that  the  money 
realized  by  the  sale  of  the  option  to  subscribe  be- 
longs to  the  principal  of  the  estate,  and  we  think 
that  Moss's  Appeal  (2  Norris,  264),  determines  the 
question  in  favor  ot  the  residuary  legatees." 

To  this  finding  exceptions  were  filed  in  behalf 
of  the  legatee  for  life. 

Edward  Jlopkinson,  for  exceptant. 

The  issue  of  the  new  stock  caused  a  diminution 
in  the  actual  value  of  the  old  stock  of  only  75 
cents  a  share,  or  a  total  loss  to  the  corpus  of  the 
trust  estate  of  $81 ;  this  loss  only  should  be  made 
good  to  the  corpus  out  of  the  sale  of  the  options. 
The  balance  is  profit  to  the  trust  estate,  and  must 
be  awarded  as  income  to  life  tenant. 

The  test  is — has  the  issuing  of  the  new  stock 
impaired  the  capital  of  the  trust  estate  by  dimin- 
ishing the  actual  or  intrinsic  value  of  the  old  shares 
composing  the  capital  of  the  trust  estate,  if  so, 
then  so  much  of  the  fund  realized  by  the  sale  of 
the  subscription  right  (or  if,  instead  of  selling  the 
right,  the  subscription  be  made,  so  many  of  the 
new  shares  at  their  actual  or  intrinsic  value)  shall 
be  awarded  to  the  capital  of  the  trust  as  will 
make  up  the  loss,  and  the  surplus,  if  any,  to  the 
income. 

Wiltbank's  Ap.,  14  P.  F.  S,  256. 
Moss's  Ap.,  2  Norris,  264. 

Jos,  B,  Townsend  and  Geo.  C.  Morris^ 
contra. 

May  28,  1881.    The  Coxjrt  dismissed  the  ex- 
ceptions, and  confirmed  the  adjudication. 
[No  opinion  filed.] 
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Voi_X.]      THURSDA  Y,  AUG.  as,  188 1.      [No.  19. 


g)ttpreine  €<mrt. 


May,  '79,  91.  June  lo,  1880. 

Northumberland  Coal  Co.  v.  Clement. 

Ejectment— 'Junior  warrants — Admission  in  evi- 
dence of  their  location  as  tending  to  show  the 
location  of  senior  warrants  made  by  the  same 
deputy- surveyor — Surveys  made  and  returned  in 
a  block — Practical  surveyors —  Wliat  they  may 
testify  to — Opinion  of  surveyors  as  to  the 
interpretation  of  marks  upon  the  ground. 

In  a  controversy  as  to  the  location  of  the  division  line 
between  two  adjoining  tracts  of  land  included  wilhin  two 
separate  adjoining  blocks  of  surveys,  the  senior  block 
lying  north  of  the  junior  block,  and  the  official  returns  of 
the  junior  block  calling  to  adjoin  the  senior  block  upon  the 
north,  marks  were  discovered  upon  the  ground  that  clearly 
define  the  exterior  opposing  lines  of  the  re<*pective  blocks, 
but  no  marks,  counting  to  the  dates  of  the  original  sur- 
veys, were  found  to  establish  the  common,  or  division, 
line  of  the  blocks : 

Held^  where  surveys  have  been  made  and  returned  a.«i  a 
block,  the  location  of  each  tract  therein  may  be  proved  by 
proving  the  location  of  the  block.  The  inquiry  is  not 
where  a  tract  should,  or  might,  have  been  located,  but 
where  it  actually  was  located.  Every  mark  on  the  ground 
tending  to  show  the  location  of  any  tract  in  the  block  is 
some  evidence  of  the  location  of  the  whole  block,  and, 
therefore  of  every  tract  therein. 

Held  further,  the  testimony  of  t>ractical  sui-veyors  of 
large  experience  in  tracing  original  lines,  and  especially 
the  testimony  of  those  acquainted  with  the  marks  made 
by  the  surveyor  who  located  the  warrants,  was  properly 
admitted.  A  surveyor  must  not  be  permitted  to  testify  as 
to  the  legal  interpretation  to  be  given  to  a  survey,  yet  a 
practical  surveyor  may  testify  whether,  in  his  opinion,  cer- 
tain marks  on  trees,  piles  of  stones,  or  other  marks  on  the 
ground,  were  intended  as  monuments  of  boundaries. 

Held  further^  the  location  of  a  junior  warrant  may 
throw  light  upon  the  location  of  a  senior  warrant  which 
it  calls  to  adjoin,  where  the  division  line  between  the  two 
was  returned  as  of  the  same  length  in  each  return  and 
where  both  warrants,  having  been  in  the  surveyor's  hands 
at  the  same  time,  were  located  by  the  same  surveyor. 

Error  to  the  Common  Pleas  of  Northumber- 
land County. 

Ejectment,  brought  by  Ira  T.  Clement  against 
the  Northumberland  Coal  Company,  to  recover 
a  tract  of  land  situate  in  Mount  Carmel  Town- 
ship, Northumberland  County,  containing  about 
ninety-six  acres. 

The  trial  was  had  19th  April,  1878,  before 
Rockefeller,  P.  J.  It  appeared  in  evidence 
that  the  plaintiff,  Clement,  is  the  owner  of  one 


undivided  half  part  of  a  tract  of  land  surveyed 
under  a  warrant  dated  11  June,  1793,  granted 
by  the  Commonwealth  in  the  name  of  Thomas 
Billington.  Also  that  the  Billington  was  one  of 
eleven  warrants^ owned  by  Dr.  Thomas  Ruston, 
all  dated  nth  June,  1793,  granted  in  the  name  of 
Daniel  Reese,  Charlotte  Ruston,  Mary  Meyers, 
John  Reynolds,  Thomas  Billington,  Mary  Rus- 
ton, Thomas  Ruston,  Mary  Ruston,  junior,  John 
Young,  Joshua  Bean,  and  Samuel  Lobdill. 
These  lands  are  now  generally  known  as  the 
Brush  Valley  lands.  The  Daniel  Reese,  situate 
at  the  western  end  of  the  series,  is  the  leading 
warrant,  and  calls  for  the  Charlotte  Ruston  on 
the  east ;  while  the  Charlotte  Ruston  calls  for  the 
Daniel  Reese  on  the  west.  Each  bf  these  war- 
rants, from  the  Reese  to  the  Lobdill,  calls  alter- 
natively for  the  adjoining  warrant,  proceeding 
from  west  to  east  in  the  order  given  above. 
•Surveys  were  made  under  the  first  four  of  these 
warrants  on  the  2d  October,  1793  ;  the  retmm  of 
the  Billington  survey  does  not  show  upon  what 
day  it  was  made,  though  the  Mary  Ruston, 
which  adjoins  it  on  the  east,  was  surveyed  on 
the  same  day,  the  2d  October,  and  the  last  five 
tracts  upon  the  following  day,  the  3d  October, 

1 793 .  A  certified  copy  of  the  returns  of  surveys 
showed  that  these  eleven  surveys  had  all  been 
returned  into  the  land  office  by  William  Gray, 
deputy-surveyor,  on  the  3d  March,  1794;  at 
which  time  the  Thomas  Billington  tract  was  said 
to  contain  411  acres.  The  plaintiff  contended 
that  these  surveys  were  made  and  returned  as  a 
block.  The  evidence  showed  that  the  Thomas 
Billington  tract  was  patented  the  i8th  October, 

1 794,  and  that  one  equal  undivided  half  part  of 
the  said  tract  became  vested,  by  sundry  mesne 
conveyances,  in  Ira  T.  Clement,  the  plaintiff. 
There  was  no  dispute  as  to  the  plaintiffs  title  to 
so  much  of  the  tract. 

The  evidence  further  showed  the  defendant, 
the  Northumberland  Coal  Company,  to  be  the 
owner  of  a  tract  of  land,  containing  37 1^  acres, 
surveyed  in  the  warrantee  name  of  Lewis  Walker, 
lying  directlysouth  of  the  Thomas  Billington  tract, 
and  also  showed  that  the  Lewis  Walker  warrrant 
was  one  of  four,  granted  by  the  CommoMwealth 
to  Ebenezer  Branham,  Nathaniel  Brown,  Lewis 
Walker,  and  William  Elliott,  all  of  which  are 
dated  the  26th  November,  1793,  tinder  which 
surveys  were  made  on  the  21st  and  the  2  2d 
October,  1794,  and  returned  into  the  land  office, 
by  William  Gray,  deputy-surveyor,  23d  Feb- 
ruai^,  1795.  These  four  tracts,  now  generally 
known  as  the  Lefevre  lands,  extend  ^ong  the 
Brush  Valley  lands,  on  the  south,  throughout 
their  entire  length,  and  the  official  returns  of  these 
surveys  call  for  the  Brush  Valley  lands  upon  the 
north.  There  was  no  dispute  as  to  the  defend- 
ant's title  to  the  Lewis  Walker  tract. 
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The  controversy  arose  as  to  the  location  of  the 
line  that  divides  the  Billington  tract  from  the 
Walker  tract,  and  defines  the  southern  limit  of  the 
former  and  the  northern  limit  of  the  latter ;  the 
plaintiff  contending  that  his  survey,  as  marked 
upon  the  ground,  includes  the  land  described  in 
this  writ  of  ejectment,  while  the  defendant 
asserted  his  right  to  extend  his  claim  as  far  north 
as  the  southern  line  described  in  the  official  re- 
turn of  the  Thomas  Billington  tract,  which  the 
Walker  survey  calls  to  adjoin  on  the  north,  thus 
confining  the  plaintiff,  by  courses  and  distances, 
to  the  official  return  of  his  survey  and  disregard- 
ing  the  marks  said  to  have  been  found  upon  the 
ground. 

Many  surveyors  were  called,  by  either  side, 
who  testified  that  the  northern  lines  and  comers 
of  the  eleven  tracts  composing  the  Brush  Valley 
lands  are  well  defined  by  marks  still  existing 
upon  the  ground,  made  at  the  time  of  the  origi- 
nal survey  in  1 793 ;  they  all  agreed  as  to  the 
northern  line  and  the  northern  corners  of  the 
Thomas  Billington  tract.  Along  their  southern 
boundary  line,  these  eleven  surveys  call  for  post 
comers  in  every  case  excepting  one  corner,  which 
forms  the  southern  limit  of  the  division  line  be- 
tween the  Thomas  Billington  tract  and  the  John 
Reynolds  tract;  these  tracts  call  for  a  small 
maple  tree  as  a  common  corner,  it  being  the 
southeast  comer  of  the  Reynolds  tract  and  the 
southwest  comer  of  the  Billington  tract.  There 
was  a  conflict  of  evidence  as  to  whether  the  posi- 
tion of  this  maple  had  been  established  by  the 
surveyors,  and  the  question  of  its  true  position 
was  submitted  by  the  leamed  Court  to  the  jury. 
No  original  marks  were  found  by  the  surveyors 
in  running  either  the  southern  line  of  the  Brush 
Valley  lands,  unless  it  be  this  maple  corner ;  nor 
were  there  any  original  marks  upon  either  of  the 
division  lines  between  the  eleven  tracts  except 
upon  the  line  between  the  Reynolds  tract  and 
the  Billington  tract.  Upon  this  line  the  survey- 
ors found  a  white  pine  tree  and  a  hemlock  tree 
each  marked  at  the  date  of  the  original  siurvey. 
In  regard  to  the  maple  tree,  called  for  as  a  com- 
mon comer  by  the  Reynolds  and  the  Billington 
tracts,  the  defendant  introduced  the  testimony  of 
David  Rockefeller,  a  surveyor,  who  had  run  this 
division  line  in  the  year  1847.  He  testified  that 
he  found  the  line  well  marked  upon  the  ground, 
corresponding  with  the  dates  of  the  original  sur- 
veys, and  that,  in  running  from  the  northern  cor- 
ner, and  making  allowance  for  the  mgged  char- 
acter of  the  land,  he  found  at  the  end  of  the  offi- 
cial courses  and  distances  a  small  maple  stump, 
with  maple  sprouts  growing  about  it,  and  a  maple 
tree  lying  upon  the  ground.  The  defendant 
asserted  that  diis  is  the  true  location  of  the  maple 
tree  called  for  as  the  common  comer,  though  the 
tree  found  by  Rockefeller  lying  upon  the  ground 


was  too  much  burned,  and  otherwise  disfigured, 
to  show  whether  it  had  ever  been  marked  by 
surveyors  or  not.  But  the  plaintiflTs  surveyors 
testified,  in  rebuttal  to  this,  that  the  maple 
sprouts  found  by  Rockefeller  were  situated  not 
only  about  eight  rods  short  of  the  official  distance 
of  the  division  line  between  these  two  tracts,  but 
were  also  about  seven  rods  \)ut  of  the  official 
course,  and  that  similar  clumps  of  maple  sprouts 
are  frequently  to  be  met  with  upon  the  mountain 
in  that  vicinity. 

It  appeared,  from  the  evidence,  that  the  land 
in  controversy  would  not  be  included  in  the 
Thomas  Billington  tract,  but  would  lie  beyond 
it,  and  would  extend  seventy-two  rods  further 
south,  if  the  lines  of  that  tract  were  run  accord- 
ing to  the  official  courses  and  distances  as  they 
were  returned  by  the  deputy-surveyor.  And  it 
also  appeared  that  if  the  southern  line  of  the  Bil- 
lington tract  were  run  as  the  defendant  asserted 
it  should  be  mn,  so  as  to  make  a  corner  at  the 
point  where  Rockefeller  found  the  maple  sprouts 
spoken  of  by  him,  the  land  in  dispute  would  be 
excluded. 

The  plaintiff  introduced  the  testimony  of  John 
Fisher,  who  had  run  the  division  line  between 
the  Reynolds  and  the  Billington  tracts  in  the 
year  1814,  in  company  with  Henry  Donnel, 
the  county  surveyor  at  that  time  of  Northum- 
berland County.  He  testified  that,  at  the 
southern  end  of  this  line,  the  southwest  corner 
of  the  Billington  tract,  they  found  a  stone  corner 
and  a  post,  situate  near  a  swamp,  at  a  distance 
of  sixty  or  seventy  rods  south  of  the  point  now 
known  as  Rockefeller's  maple  sprouts.  Henry 
Donnel  had  been  an  assistant  to  William  Gray, 
the  deputy-surveyor,  at  the  time  the  surveys  of 
the  Brush  Valley  lands  were  made,  and  he  was 
employed  by  Gray  in  making  various  surveys  in 
that  part  of  Northumberland  County.  The 
plaintiff  offered  to  prove  by  the  witness,  John 
Fisher,  that  Henry  Donnel  told  him,  while  they 
were  surveying  the  western  line  of  the  Thomas 
Billington  tract,  in  18 14,  that  the  stone  corner 
they  found  at  the  southwest  of  the  Billington 
tract  was  where  he  had  located  that  corner  some 
twenty  years  before;  this  for  the  purpose  of 
showing  where  the  original  comer  was,  and  to 
establish  the  southern  line  of  the  tract  as  origin- 
ally located.  This  offer,  having  been  objected  to 
by  the  defendant,  was  rejected  by  the  Court  upon 
the  ground  that,  as  there  was  no  evidence  to 
show  that  Henry  Donnel  made  the  original 
surveys,  his  declarations  twenty-one  years  after 
the  surveys  were  made  are  not  |idmissible.  The 
Court  sealed  a  bill  of  exceptions  for  the  plain- 
tiff. 

But,  in  order  to  prove  that  the  southern  line 
of  the  eleven  tracts  composing  the  Brush  Val- 
ley lands,  and  consequently  also  the  southern 
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line  of  the  Billington  tract,  was  run  at  the  time 
of  the  original  survey  and  marked  upon  the 
ground,  far  enough  south  of  the  courses  and 
distances  given  in  the  official  return  to  include  the 
land  now  in  dispute,  the  plaintiff  had  recourse 
to  the  location  of  other  surve)rs  in  the  block  of 
eleven  as  well  as  to  other  prior  and  subsequent 
surveys  made  by'  the  same  deputy-surveyor, 
William  Gray,  almost  at  the  same  time ;  he  con- 
tended that  what  the  surveyor  did  in  locating 
these  other  surveys  must  be  laken  as  some  evi- 
dence to  be  submitted  to  the  jury  and  to  be  con- 
sidered by  them  in  determining  whether  the 
southern  lines  of  the  eleven  tracts  were  actually 
located  upon  the  ground  or  not. 

One  of  these  surveys  was  made  by  William 
Gray  and  returned  the  loth  September,  1793, 
in  the  warrantee  name  of  Francis  West,  a  few 
days  before  the   Brush  Valley  tracts  were  sur- 
veyed, as  their  returns  show.     The  Francis  West 
tract  lies  east  and  south  of  the  Samuel  Lobdill, 
the  easternmost  of  the  Brush  Valley  tracts,  and 
it  appeared  in  evidence  that  its  lines  and  comers 
were  marked  upon  the  ground.     Another  sur 
vey  was  made  on  the  23d  February,  1794,  under 
a  warrant  granted  in  the  name  of  Richard  Mar- 
tin and  dated  2  2d  January,  1794;  it  appeared 
that  its  northern,  eastern,  and  southern  lines  were 
marked  upon  the  ground.     The  Martin  survey 
calls  for  the  Samuel  Lobdill  survey  on  the  west. 
The  plaintiff  contended  that  the  Lobdill  survey 
was  one  of  a  block  of  surveys,  that  its  southern 
line  was  actually  run  upon  the  ground  a  number 
of  rods  south  of  its  official  courses  and  distances, 
and  that  if  he  proved  this,  by  means  of  these 
other  surveys,  he  should  have  a  starting  point 
that  must  control  the  location  of  the  whole  block. 
There  is  a  post  by  a  pine  tree  at  the  southwest 
corner  of  the  Francis  West  survey  called  for  in 
the  official  return,  and  this  same  post  by  a  pine 
is  called  for  also  as  the  southeast  corner  of  the 
Richard  Martin  survey.     From  this  corner  the 
official  course  of  the  Martin  survey  is  north  89  J^ 
degrees  west,  309  perches,  and  the  surveyors  all 
testified  that  they  found  upon  this  line  a  pitch 
pine  tree  counting  to  1794,  that  was  marked  as  a 
line  tree  and  establishes  the  southern  line  of  the 
Martin  survey.     The  plaintiff  extended  this  line, 
in  its  official  course,  the  official  distance,  to  the 
point  where  it  would  intersect  the  western  line 
drawn  from  the  northwest  corner  of  the  Richard 
Martin  survey,  and  he  asserted  that  this  point 
must  establish  the  southwest  comer  of  the  Mar- 
tin survey ;  and,  as  the  Richard  Martin  calls  for 
the  Samuel   Lobdill   survey   on   the  west,  the 
plaintiff  contended  that   this  is  some  evidence 
that  the  Samuel  Lobdill  survey  was  located  at 
that  place  by  the  surveyor  in  1793.     ^^  appeared 
that  the  eastem  line  of  the  Richard  Martin  sur- 
vey, as  marked  upon  the  ground,  is  longer  than 


its  official  distance,  and  consequently  its  western 
line  must  also  be  lengthened  if  drawn  to  inter- 
sect the  southern  line  running  west  from  the  post 
by  a  pine  comer.  And  it  appeared  also  that,  if 
the  southern  line  of  the  eleven  Brush  Valley 
tracts  were  mn  upon  the  ground,  starting  from 
the  point  thus  obtained  as  the  southeast  comer 
of  the  Samuel  Lobdill  survey  and  following  its 
courses  and  distances,  as  the  plaintiff  contended 
this  line  was  run  in  1793,  the  land  in  dispute 
would  be  included  in  the  Thomas  Billington  sur- 
vey. There  is  still  another  survey,  lying  south 
of  the  Francis  West,  the  Richard  Martin  and  the 
Samuel  Lobdill  surveys,  which  was  made  on  the 
2ist  October,  1794,  under  a  warrant  granted  in 
the  name  of  Ebenezer  Branham,  dated  the  26th 
November,  1793,  referred  to  above  as  one  of  the 
Lefevre  tracts ;  it  calls  for  a  post  by  a  pine  in  its 
northern  line,  and  this  the  plaintiff  alleges  to  be 
the  same  corner  that  is  called  for  by  the  Francis 
West  and  the  Richard  Martin  surveys  as  their 
common  corner,  and  that  the  surveyor  adopted 
that  post  by  'a  pine  comer  in  locating  the 
Ebenezer  Branham  survey,  and  also  that  he 
adopted  the  line  of  the  Richard  Martin  survey 
as  marked  upon  the  ground  a  few  months  before. 
The  Ebenezer  Branham  survey  calls  for  the  Rich- 
ard Martin  on  the  north  and  it  calls  also  for  the 
Samuel  Lobdill.  The  plaintiff  contended,  there- 
fore, that  if  the  Branham  survey  were  established 
either  by  marks  made  by  the  surveyors  upon  the 
ground,  or  by  the  monuments  called  for  by  it, 
its  call  for  the  Samuel  Lobdill  would  be  some 
evidence  that  that  survey  was  located  upon  the 
ground.  The  defendant  asserted  that  the 
southem  line  of  the  Brush  Valley  tracts  was 
never  run  and  marked  upon  the  ground  by  the 
deputy-surveyor  in  making  the  original  surveys, 
and  all  the  surveyors  called  for  the  defence 
testified  that  there  are  no  original  marks  upon  it 
corresponding  to  the  dates  of  the  surveys, 
although  they  ran  for  a  distance  of  seven  miles 
through  timber  old  enough  to  have  been  marked 
at  the  time  for  line  trees  and  comers. 

The  plaintiff  introduced,  in  this  connection, 
the  testimony  of  Abraham  Shipman,  who  upon 
being  asked,  under  objection  and  exception, 
where,  in  his  opinion  as  a  surveyor,  the  southem 
line  of  the  eleven  surveys  of  October,  1793,  ^"^^ 
located  by  the  deputy  surveyor,  testified  that  the 
best  authority  he  could  find  for  its  location  was 
to  begin  at  the  post  at  the  southeast  comer  q( 
the  Martin  survey  and  run  westward.,  following 
the  courses  and  distances,  to  the  pine  line-tree 
at  the  south  of  the  Martin,  that  being  exactly  in 
the  official  course ;  also  that  he  could  not  locate 
the  southem  line  of  the  eleven  tracts,  according 
to  their  official  courses  and  distances,  without 
ignoring  this  pine  tree,  and  that  if  the  southem 
line  of  the  eleven  tracts  were  run  by  the  official 
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courses  and  distances  from  the  post  by  a  pine 
corner  and  by  the  pine  line-tree  at  the  south  of 
the  Martin  survey,  the  distance  of  the  south  line 
from  the  north  line  of  the  eleven  tracts  would 
be  greater  than  that  given  in  the  official  return 
of  these  surveys.  This  witness  also  testified,  on 
behalf  of  the  plaintiff,  under  objection  and  ex- 
ception, that  he  found  that  the  lines  in  William 
Gray's  surveys  generally  overrun  the  official  dis- 
tances, where  they  are  lines  of  mountain  surveys 
and  run  from  one  mountain  to  another,  as  in  this 
case  they  do.  This  was  offered  as  some  evidence 
of  the  original  location  of  the  line  between  the 
Brush  Valley  lands  and  the  Lefevre  lands. 

The  Court  submitted  to  the  jury  the  questions 
whether  the  eleven  tracts  composing  the  Brush 
Valley  lands  were  surveyed  in  a  block;  also, 
whether  the  place  where  the  maple  stump  and 
maple  sprouts  were  found  is  the  original  location 
of  the  common  corner  between  the  John  Rey- 
nolds survey  and  the  Thomas  Billington  survey, 
and  whether  the  southern  line  of  the  Thomas 
Billington  survey  was  run  upon  the  ground  or 
not,  and  where  it  was  run,  if  run  at  all.  In  re- 
gard to  locating  the  southern  line  of  the  Brush 
Valley  lands  by  means  of  the  Martin  and  the 
West  surveys,  the  Court  charged  the  jury,  inter 
alia:  "But  what  the  surveyor  did  in  locating 
these  two  surveys,  the  Richard  Martin  and  the 
Francis  West,  is  submitted  to  you  to  be  consid- 
ered by  you,  with  all  the  other  evidence  in  the 
case,  in  determining  the  question  whether  the 
southern  lines  of  the  eleven  tracts  were  actually  run 
upon  the  ground  or  not;  and,  if  so,  where  they 
were  run,  and  I  will  repeat,  that  nothing  that  was 
done  by  him  in  the  location  of  these  two  surveys, 
the  Martin  and  the  West,  is  to  have,  or  can  have, 
the  effect  of  extending  the  Lobdill  survey,  but  is 
only  submitted  to  you  as  some  evidence  of  what 
he  did  upon  the  ground  in  1793  in  locating  the 
other  eleven  tracts." 

Verdict  for  the  plaintiff  and  judgment  thereon. 

The  defendant  then  took  this  writ,  and  filed 
nine  assignments  of  error,  among  which  were  the 
charge  of  the  Court  as  stated  above,  and  the  fol- 
lowing :  The  Court  below  erred.  First.  In  re- 
ceiving the  evidence  offered  by  the  plaintiff 
below,  as  follows:  **  Plaintiff  *s  counsel  propose 
to  ask  the  witness,  Judge  Shipman,  where,  in  his 
opinion  as  a  surveyor,  the  southern  line  of  the 
eleven  surveys  of  October,  1793,  was  located  by 
the  deputy-surveyor."  Secondly.  In  receiving 
the  evidence  offered,  as  follows :  **  Plaintiff  pro- 
poses to  show  by  the  witness,  Abraham  Shipman, 
what  the  excess  in  lines  in  William  Gray's  sur- 
veys, in  the  neighborhood  of  these  blocks,  has 
been  found  to  be." 

Joshua  W.  Comfy  and  William  H,  M.  Oram^ 
for  plaintiff  in  error. 


As  to  the  first  assignment  of  error.  The  wit- 
ness was  asked  his  opinion,  as  a  surveyor,  where 
the  southern  line  of  the  eleven  surveys  was 
located  by  the  deputy-surveyor.  This  was  simply 
asking  him  how  a  line  which  the  deputy-surveyor 
did  not  run  and  mark  upon  the  ground  ought  now 
to  be  located.  It  is  a  purely  legal  question  which 
the  witness  was  not  competent  to  answer.  The 
Court  permitted  him  to  decide  it,  and  he  decided 
that  the  line  ought  not  to  be  run  where  the  offi- 
cial returns  of  the  surveys  call  for  it,  but  that  it 
should  be  controlled  by  the  location  of  the  junior 
adjoining  survey  of  Richard  Martin.  This  was 
not  good  law. 

Clement  z/.  The  Northumberland  Coal  Co.,  6  Weekly 
Notes,  46. 

Carbon  Run   Improvement   Co.    v,  Rockafeller,  i 
Casey,  49. 

Manhattan  Coal  Co.  v.  Green,  23  P.  F.  Sm.  310. 

Bellas  V,  Cleaver,  4  Wright,  260. 
Nor  was  the  opinion  of  the  witness  competent 
evidence. 

Ormsby  v.  Ihmsen,  10  Casey,  462. 
As  to  the  second  assignment  of  error.  Where 
lines  are  found  run  upon  the  ground,  which  may 
or  may  not  have  been  run  for  the  survey,  and 
objection  is  made  to  their  being  established  as 
lines  of  the  survey,  on  account  of  the  excess  of 
land  that  the  survey  would  then  contain,  evidence 
of  similar  excess  in  surveys  made  by  the  same 
surveyor  has  been  received  to  meet  such  objec- 
tion ;  but  such  evidence  is  not  generally  admitted 
as  competent  in  questions  of  location,  nor  is  it 
ever  admitted  except  under  peculiar  circumstan- 
ces that  do  not  exist  in  this  case.  ^ 
All  the  surveyors  testified  that,  in  their  opinion, 
the  south  lines  of  the  eleven  surveys  had  not 
been  run  by  the  deputy-surveyor  upon  the  ground. 
The  fact  that  these  surveys  call  for  posts  at  sixteen 
corners  along  their  southern  lines,  running 
through  a  well-wooded  country,  is,  of  itself, 
strong  evidence  that  those  corners  were  imagi- 
nary. 

Woods  V  Ingersoll,  I  Binney,  150. 
The  survey  of  the  Thomas  Billington  tract  be- 
came valid  twenty-one  years  after  it  was  returned 
into  the  land  office  for  all  the  land  contained  in 
that  survey,  according  to  the  courses  and  dis- 
tances so  returned. 

Fritz  V.  Brandon,  28  P.  F.  Sm.  342-355. 
The  post  comer  by  a  pine  was  made  for  the 
south\yest  corner  of  the  Francis  West  survey 
some  twenty-two  days  before  the  surveys  of  the 
eleven  tracts  were  commenced,  and  after  they  were 
finished  there  was  a  mile  of  vacant  land  lying 
between  the  Francis  West  and  the  Samuel  Lob- 
dill, the  nearest  of  the  eleven  tracts.  When  the 
latter  surveys  were  made,  there  was  no  connec- 
tion between  them  and  the  Francis  West  by  loca- 
tion, by  contiguity,  by  call,  or  by  common 
ownership,  and  it  was  only  when  the  surveyor 
occupied  the  vacant  land  between  the  Samuel 
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Lobdill  and  the  Francis  West,  by  the  location  of 
the  junior  survey  of  Richard  Martin,  that  the 
post  by  a  pine  corner  could  possibly  have  any 
connection  with  the  south  lines  of  the  eleven 
tracts.  But,  if  they  were  run  upon  the  ground 
at  all,  it  was  done  previously  to  this  connection, 
and  the  marking  of  this  post  comer  by  a  pine 
could  have  no  share  in  locating  the  lines,  or 
power  to  prove  that  they  were  run  upon  the 
ground. 

The  south  line  of  the  Richard  Martin  passes 
through  a  rugged  country  for  318  perches,  but 
the  surveyor  never  ran  more  than  64.6  perches  of 
this  land,  and  marked  at  that  place  a  pine  as  a 
line-tree.  He  finished  it  by  protraction,  and 
called  for  a  post  at  the  southeast  comer  of  the 
Samuel  Lobdill,  thus  making  the  east  line  of  the 
Lobdill  and  the  west  line  of  the  Martin  identical, 
and,  in  the  return  of  the  Richard  Martin,  he 
describes  the  western  line  as  320  perches  in 
length ;  that  is,  he  calls  for  a  post  as  the  common 
corner  of  the  Martin  and  the  Lobdill  surveys  at 
precisely  the  same  point  where  he  placed  the 
southeast  comer  of  the  Samuel  Lobdill,  in  the 
return  of  that  survey.  He  supposed  that  his 
south  line,  that  he  continued  by  protraction  from 
the  pine  witness,  would  intersect  the  line  coming 
down  from  the  northeast  comer  of  the  Samuel 
Lobdill  tract  at  the  distance  of  320  perches  from 
that  northeast  corner.  But  he  was  mistaken  in 
this ;  for  he  had  made  a  mistake  in  running  the 
west  line  of  the  Francis  West  tract,  and  had  de- 
, scribed  that  line  in  his  return  as  250  perches 
long,  though  it  is  found  by  the  surveyors  to  be 
really  280  perches  upon  the  ground  to  the  post 
by  a  pine  corner.  When  he  adopted  this  line  as 
the  lower  east  line  of  the  Richard  Martin  survey, 
he  adopted  the  error  in  length  also,  and  returned 
this  line  of  the  Richard  Martin  survey  as  250 
perches  long.  It  is  conceded  that  the  south  line 
of  the  Richard  Martin  is  marked  upon  the  ground, 
running  from  the  post  comer  by  a  pine,  its  offi- 
cial course,  until  it  intersects  the  western  line 
from  its  northwest  comer.  But  this  corner  formed 
by  this  intersection  cannot  affect  the  southeast 
corner  of  the  Samuel  Lobdill  survey,  or  deter- 
mine the  spuih  line  of  the  Thomas  Billington 
tract,  for  this  would  clearly  be  extending  older 
surveys  in  consequence  of  the  acts  and  mistakes 
of  a  deputy-surveyor  committed  in  locating  a 
younger  survey. 

Clement  v.  The  Northumberland  Coal  Co.,  supra. 
Carbon  Run  Improvement  Co.  z;  Rockefeller,  supra, 
Manhattan  Coal  Co.  v.  Green,  supra. 

But  even  if  the  eleven  surveys  be  considered 
as  having  been  made  in  a  block,  and  if  the  mis- 
take in  measuring  the  lower  east  line  of  the 
Richard  Martin  survey  could  lengthen  the  Samuel 
Lobdill  tract  by  about  30  perches,  it  would  be 
unreasonable  to  continue  this  error  in  measure- 


ment in  such  a  manner  as  to  extend  the  Thomas 
Billington  tract  72  perches  further  south  than  its 
official  return,  and  to  carry  the  error  of  the  Mar- 
tin survey  through  a  whole  tier  of  surveys  that 
were  made  before  the  warrant  for  the  Richard 
Martin  had  been  granted  by  the  Commonwealth. 

T.  H,  Purdy  and  S,  P,  Wolverton,  for  de- 
fendant in  error. 

As  to  the  first  assignment  of  error.  The  ques- 
tion answered  by  the  witness,  Abraham  Shipman, 
was  the  following :  "  Look  at  the  map  and  state, 
from  the  examinations  you  have  made,  where,  in 
your  opinion,  the  southern  line  of  this  block  of 
eleven  tracts  called  the  Brush  Valley  tracts,  was 
located."  This  involved  no  legal  proposition, 
but  only  required  him  to  state  from  his  expe- 
rience as  an  expert  surveyor,  where  the  survey 
originally  located  the  southern  line  of  these 
tracts.  Nor  is  this  an  unusual  question. 
Davis  V.  Mason,  4  Pickering,  156. 
Peterborough  v.  Jaffrey,  6  New  Hamp.  464. 

*'  Mere  abstract  opinion  is  not  evidence,  but  a 
surveyor,  or  any  other  person  conversant  in  the 
subject,  may  state  facts,  and  his  opinion  on  those 
facts,  to  enable  the  jury  to  form  a  correct  judg- 
ment of  the  matter  in  dispute." 

Lessee  of  Forbes  v.  Caruthers,  3  Yeates,  557. 

'*  A  surveyor  may  state  where  he  would  locate 
a  warrant  similar  to  that  under  which  the  party 
holds." 

Farr  v.  Swan,  2  Barr,  245. 

As  to  the  second  assignment  of  error.  The 
Brush  Valley  surveys  would  contain  much  less 
land  than  was  returned  by  the  surveyor,  if  they 
were  located,  as  the  defendant  below  contended 
they  should  be,  by  taking  the  maple  sprouts  as  a 
monument  upon  the  southern  line  of  the  block. 
All  the  surveyors  testified  that  this  comer  is 
eight  rods  short  of  the  official  distance.  Counsel 
for  the  plaintiff  below  contended  that  this  comer 
should  be  placed  forty  rods  further  south,  near  a 
swamp,  and  assigned  as  a  reason  for  doing  so, 
that  the  defendant's  alleged  location  would  not 
only  lessen  the  official  quantity  of  land  in  the 
Brush  Valley  block,  but  would  very  greatly  in- 
crease the  quantity  contained  in  the  Lefevre 
block.  As  bearing  upon  this  question,  the 
plaintiff  showed,  by  the  testimony  of  surveyors, 
that  all  the  lines  run  in  this  block  and  upon  ad- 
joining surveys,  where  monuments  are  found, 
exceed  the  official  lengths  given  in  the  returns  of 
surveys.  Whether  it  be  the  theory  of  the  de- 
fendant's counsel  that  the  southern  line  should  be 
established  by  running  east  and  west  by  these 
maple  sprouts,  or  by  the  exact  official  distance  of 
the  survey,  this  testimony  was  not  only  relevant, 
but  also  very  important.  It  is  well  known  that 
an  excess  was  thrown  into  surveys  made  about 
the  time  these  lands  were  located,  and  that  all  the 
lines  upon  the  ground  are  found  to  overrun  the 
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official  distances.  "  The  practice  of  including  a 
quantity  of  land,  exceeding  ten  per  cent,  more 
than  the  warrant  called  for,  was  sanctioned  by 
the  Proprietaries*  land  officers,  and  has  been  re- 
cognized by  repeated  Acts  of  Assembly." 

Layton  v,  PauU,  5  Watts,  465. 
The  plaintiff  owns  the  Thomas  Billington  sur- 
vey, which  is  one  of  a  block,  /.  ^.,  the  Brush 
Vjdley  block ;  and  the  defendant  below  owns  the 
Lewis  Walker  survey,  also  one  of  a  block  called 
the  Lefevre  block.  The  question  is :  Which  sur- 
vey covers  the  land  in  dispute?  The  southern 
line  of  the  Lefevre  block  is  well  marked  upon 
Ac  ground,  as  also  the  north  line  of  the  Brush 
Valley  block.  In  the  exact  course  of  the  Richard 
Martin  and  the  Ebenezer  Bran  ham  surveys,  there 
is  a  well-marked  pine  line-tree,  counting  to  1793. 
This  undoubtedly  fixes  the  line  between  the  Mar- 
tin and  the  Branham,  and  not  only  that,  but  it 
establishes  the  whole  northern  line  of  the  Lefevre 
block  in  which  the  Branham  and  the  Walker 
surveys  are  included.  By  continuing  this  line 
westward  .from  the  pine  line-tree,  its  official 
courses  and  distances,  the  land  in  dispute  is  ex- 
cluded from  the  Walker  survey.  Any  other  loca- 
tion of  this  line  would  distort  the  figures  of  the 
surveys.  The  result  of  the  location  asserted  by 
the  defendant  below  would  be,  to  produce  an 
oflfeet  of  about  thirty  perches  at  the  line  between 
the  Martin  and  the  Lobdill  tracts,  where  Gray 
returned  a  straight  line,  and  also  to  increase  the 
width  of  the  Walker  tract  about  sixty  perches, 
thus  increasing  its  quantity  of  kmd  by  about 
eighty  per  cent. 

The  pine  line-tree  between  the  Branham  and 
the  Martin  surveys  was  marked  in  two  places, 
and  may  have  been  marked,  according  to  the  tes- 
timony of  the  surveyors,  either  when  the  eleven 
tracts  were  surveyed,  or,  possibly,  both  when  the 
Martin  survey  was  made  and  again  in  the  same 
year,  when  the  Lefevre  block  was  located.  In 
either  case,  it  is  without  question  a  common  line- 
tree  between  the  Richard  Martin  tract  and  the 
Lefevre  block.  It  is  well  settled  that  where  sur- 
veys were  originally  made  and  returned  into  the 
land  office,  as  a  block,  they  must  be  located  upon 
the  ground  as  a  block.* 

Hagerty  v,  Mathers,  7  Casey,  355. 

Darrah  v,  Bryant,  6  P.  F.  Sm.  69. 

Mathers  and  Boynton  v,  Hagarty,  I  Wright,  64. 

Fitz  V.  Brandon,  28  P.  F.  Sm.  351. 

Mock  V,  Astley,  13  S.  &  R.  382. 

Hole  V,  Rittenhouse,  i  Casey,  491. 

Malone  v,  Sallada,  12  Wr.  425. 
The  pine  line-tree  of  the  Martin  survey  was 
clearly  adopted  for  the  Lefevre  block.  Lines 
marked  upon  the  ground  constitute  the  actual 
survey  and  control  the  return ;  the  defendant  is 
therefore  bound  by  this  fixed  line  marked  upon 
the  ground. 

Hall  V.  Tanner,  4  Barr,  244. 

Walker  v.  Smith,  2  Id.  43. 


McGinnis  v.  Porter,  8  Harris,  80. 
In  locating  a  junior  warrant  the  deputy-sur- 
veyor may  adopt  the  marks  of  an  older  survey 
instead  of  confusing  evidence  by  making  new 
ones ;  and  when  such  marks  have  been  adopted, 
the  line  of  the  junior  survey  is  as  effectually  lo- 
cated as  if  it  had  |^en  actually  marked  upon  the 
ground. 

Dreer  v,  Carskadden,  12  Wr.  38, 

Caul  V.  Spring,  2  Watts,  390. 

Martz  V,  Hartley,  4  Id.  261. 

Schnable  v,  Dougljty,  3  Barr,  39a, 

McBarron  v,  Gilbert,  6  Wr.  279. 

Bellas  V.  Cleaver,  4  Id.  267. 

Oct.  4,  1880.  The  Court.  When  original 
surveys  have  been  made  and  returned,  as  a  block, 
into  the  land  office,  the  location  of  each  tract 
therein  may  be  proved  by  proving  the  location  of 
the  block.  In  ascertaining  the  location  of  a 
tract  the  inquiry  is  not  where  it  should,  or  might, 
have  been  located,  but  where  it  actually  was 
located.  Every  mark  on  the  ground  tending  to 
show  the  location  of  any  tract  in  the  block  is 
some  evidence  of  the  location  of  the  whole  block, 
and  therefore  of  each  tract  therein.  (Hagerty  v. 
Mathers  et  al.,  7  Casey,  348;  Malone  v,  Sallada, 
12  Wright,  425 ;  Darrah  v,  Bryant,  6  P.  F.  Smith, 
69;  Fritz  zf.  Brandon,  28  Id.  351.) 

This  contention  is  as  to  the  location  of  a  tract 
surveyed  in  the  name  of  Thomas  Billington.  It 
is  one  in  a  block  of  eleven  tracts  for  which  war- 
rants issued  on  the  nth  of  May  [June],  1793. 
They  were  all  owned  by  one  person.  The  sur- 
veys made  by  virtue  thereof  were  all  returned  to 
the  office  of  the  Surveyor-General  on  the  3d  of 
March,  1 794.  The  block  begins  with  the  Daniel 
Reese  on  the  west  and  ends  with  the  Samuel 
Lobdill  on  the  east.  The  official  returns  show 
the  surveys  of  the  first  four,  and  of  the  sixth  in 
order,  to  have  been  made  on  the  2d  of  October, 
1793.  '^^  return  of  the  Thomas  Billington, 
which  tract  is  the  fifth  in  the  block,  omits  to  state 
the  precise  date  of  its  siurvey  further  than  it  was 
in  1793.  It  is,  however,  fair  to  presume  it  was 
made  on  the  same  day  as  the  John  Reynolds  on 
the  west  and  the  Mary  Ruston  on  the  east.  The 
remaining  five  tracts  were  surveyed  on  the  day 
next  thereafter.  •  The  Richard  Martin,  which 
lies  east  of  and  adjoining  the  Samuel  Lobdill, 
was  surveyed  on  the  23d  of  February,  1794,  on 
warrant  dated  the  2  2d  of  the  month  preceding. 
The  Lewis  Walker,  under  which  the  plaintiff  in 
error  claims,  lies  south  of  and  adjoining  the 
Thomas  Billington,  and  was  siurveyed  on  the  2  2d 
of  October,  1794,  and  return  thereof  made  on 
the  23d  of  February  following. 

Nearly  ninety  years  have  passed  since  the  Bill- 
ington warrant  was  located.  Time  has  effaced 
many  marks  of  the  survey.  Those  which  were 
distinctly  visible  have  to  a  considerable  extent 
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become  obliterated  or  destroyed.  The  location 
of  the  northern  lines  of  the  Billington  tract  and 
of  the  block  of  which  it  forms  a  part,  is  unques- 
tioned. They  are  found  distinctly  marked  on 
the  ground.  The  main  question  is  where  was 
the  south  line  of  the  Billington  tract  located. 

The  testimony  of  practical  surveyors  of  large 
experience  in  tracing  original  lines,  and  especi- 
ally the  testimony  of  those  acquainted  with  the 
marks  made  by  the  surveyor  who  located  the 
warrants,  was  properly  admitted.  It  is  true,  a 
surveyor  must  not  be  permitted  to  testify  as  to 
the  legal  interpretation  to  be  given  to  a  survey, 
yet  a  practical  surveyor  may  testify  whether,  in 
his  opinion,  certain  marks  on  trees,  piles  of 
stones,  or  other  marks  on  the  ground  were  in- 
tended as  monuments  of  boundaries.  (Wharton 
on  Evidence,  Sec.  444;  Davis  v.  Mason,  4  Pick. 
156;  Lessee  of  Forbes  v>  Caruthers,  3  Yates, 
527;  Ormsby  et  al.  v,  Ihmsen,  10  Casey,  462.) 

The  practical  knowledge  and  experience  of  the 
surveyor  whose  opinion  was  asked  are  unques- 
tioned. The  facts  proved  were  amply  sufficient 
to  enable  him  to  form  an  opinion  as  to  the  actual 
location  of  the  warrant.  We  will  refer  to  some 
of  them. 

The  official  survey  of  the  Thomas  Billington 
calls  for  a  small  maple  as  its  southwest  corner. 
Maple  sprouts  are  found  at  the  place  claimed  by 
the  defendant  in  error  to  be  the  southwest  cor- 
ner of  the  tract.  The  original  surveys  of  all 
these  tracts  were  made  by  Henry  Donnel,  acting 
as  a  deputy-surveyor.  It  is  shown  that  the  same 
Donnel  in  181 4,  in  running  the  northern  line  of 
the  Lewis  Walker  tract,  fixed  the  line  between  it 
and  the  Thomas  Billington  to  be  where  it  is  now 
claimed  by  the  defendant  in  error.  The  official 
survey  of  the  Richard  Martin  calls  for  a  white 
pine  tree  in  its  south  line.  That  tree  is  standing 
and  identified. 

That  warrant  was  located  by  the  same  surveyor, 
and  the  return  of  survey  was  made  three  days 
before  the  survey  of  the  Billington  tract  was  re- 
turned. It  calls  for  the  Samuel  Lobdill  on  the 
west,  and  the  line  between  the  tracts  is  of  the 
same  length  in  each  survey.  He  had  the  war- 
rants in  his  hands  at  the  same  time.  The  loca- 
tion of  the  latter  throws  light  on  the  former. 
The  location  claimed  by  the  defendant  in  error 
for  the  Billington  is  not  only  in  harmony  with 
the  block  of  surveys  of  which  it  forms  a  part, 
but  also  with  the  location  of  the  Richard  Martin, 
made  by  the  same  surveyor  soon  thereafter. 

Without  referring  to  the  evidence  more  in  de- 
tail, we  think  it  was  sufficient  to  submit  to  the 
jury  to  find  the  true  location  of  the  tract,  and 
that  it  was  properly  submitted  by  the  learned 
Judge.     We  discover *no  error  in  the  record. 

Judgment  affirmed. 

Opinion  by  Mercur,  J. 


Jan.  '81,  252.  March  23,  1881. 

The  Coatcsvillc  Gas  Co.  v.  The  County  of 
Chester. 

Taxation — Exemption  from —  Corporations  — 
Gas  companies —  Constitution  of  Pinnsyhania^ 
Art,  IX,  §§  I  and  2^Act  of  May  14,  1874 
(P,  L.  ijS). 

Land  belonging  to  a  chartered  gas  company  npon 
which  its  furnaces,  retorts,  etc.,  were  erected,  which  wis 
used  only  for  the  purposes  of  manufacturing  and  supply- 
ing gas,  and  which  was  necessary  and  indispensable 
therefor,  was  sought  to  be  made  liable  to  a  county  tax  on 
real  estate.  The  land  with  improvements  was  a  part  of 
the  capital  stock  of  the  corporation,  and  wholly  included 
within  the  same,  and  as  such  paid  the  usual  State  tax  to 
the  Commonwealth.  The  stock  of  the  company  was 
owned  by  individuals  who  paid  taxes  thereon  to  the  State 
and  the  county: 

He/it  (reversing  the  judgment  of  the  Court  below),  that 
the  land  was  not  liable  to  the  tax  sought  to  be  imposed. 

Per  Mercur,  J.  "The  principle  which  appears  to  be 
recognized  is  that  the  public  works  of  a  corporation  used 
as  such,  with  their  necessary  appurtenances,  shall  be  ex- 
empt  from  taxation  as  land,  but  subject  to  it  in  another 
form,  and  a  gas  company  so  far  partakes  of  the  nature  of 
a  corporation  for  public  purposes  as  to  be  subject  to  the' 
same  rule." 

The  provisions  of  Art.  IX.  {{  i  and  2,  Constitution  of 
Pennsylvania,  do  not  execute  themselves  so  as  to  repeal 
any  existing  laws  providing  for  the  assessment  and  col- 
lection of  taxes.  They  merely  imposed  restrictions  on 
future  legislation  when  it  should  thereafter  be  enacted. 

The  object  of  the  Act  of  May  14.  1874  (P.  L.  158), 
was  not  to  provide  a  mode  of  taxing,  but  to  declare  what 
property  should  not  be  exempt  from  taxation. 

Chad  wick  v.  Magines,  8  Weekly  Notes,  451,  dis-  ^ 
tinguished. 

Error  to  the  Common  Pleas  of  Chester 
County. 

The  following  facts  were  agreed  upon  as  a 
case  stated  for  the  opinion  of  the  Court,  with 
like  effect  as  if  found  by  the  special  verdict  of  a 
jury. 

The  defendant  is  a  corporation  chartered  by 
special  Act  of  Assembly  in  1868,  *'  with  the 
right  and  authority  to  supply  the  borough  of 
Coatesville  and  its  vicinity  with  gaslight." 
By  its  charter,  which  is  agreed  to  be  a  part  of 
this  case  stated,  it  is  declared  to  be  managed, 
subject,  and  entitled  under  the  general  Act  of 
Assembly  of  1857,  relating  to  gas  companies  and 
its  supplements. 

Among  other  property,  the  defendant  owns  a 
lot  of  land  in  the  borough  of  Coatesville,  on 
which  are  erected  a  brick  building  containing 
its  furnaces,  retorts,  and  machinery  for  manu- 
facturing gas,  and  its  reservoir  for  retaining  and 
distributing  the  gas  through  pipes  along  the 
streets  through  the  borough  of  Coatesville.  It 
is  agreed  that  this  lot  and  improvements  are 
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used  only  for  the  manufacturing  and  supplying 
of  gas  according  to  the  defendant's  corporate 
powers,  and  that  they  are  necessary  and  indis- 
pensable therefor. 

It  is  further  agreed  that  the  defendant  is  a 
stock  company,  whose  revenues  exceed  its  ex- 
penses, declaring  dividends  to  its  stockholders, 
and  that  the  lot  aforesaid  with  the  improvements 
thereon  are  a  part  of  the  capital  stock  of  the 
corporation  defendant,  and  are  wholly  included 
in  the  same,  and  as  such  pay  the  usual  State 
tax  to  the  Commonwealth.  The  stock  of  the 
corporation  defendant  is  owned  by  a  consider- 
able number  of  individuals  who  are  liable  to  and 
pay  tax  thereon  to  the  State  and  to  the  county 
plaintiff. 

It  i3  also  agreed  that  the  private  statute  of 
April  8,  1859  (P.  L.  426)  in  regard  to  the 
West  Chester  Gas  Co.  be  considered  as  a  part 
of  this  case  stated. 

The  lot  of  ground  with  the  improvements 
thereon  have  been  assessed  as  the  real  estate  of 
the  defendant,  and  a  county  tax  of  I19.20  levied 
on  the  same,  which  the  defendant  refuses  to  pay. 

If  the  Court  shall  be  of  opinion  that  the 
property  so  assessed  is  legally  subject  to  such 
tax,  then  judgment  to  be  entered  for  the  plain- 
tiff with  full  costs  in  either  case,  and  reserving 
the  right  to  either  party  to  have  review  of  said 
judgment  in  the  Supreme  Court. 

The  Court  (Futhey,  P,  J.)  entered  judg- 
ment for  the  plaintiff  on  the  case  stated,  for 
I19.20  with  costs. 

The  defendant  thereupon  took  this  writ  as- 
signing for  error  the  entry  of  judgment  for  the 
plaintiff. 

R.  Jones  Afonaghan,  for  plaintiff  in  error. 

(i)  The  plaintiff  in  error  is  a  corporation 
chartered  by  statute  for  the  benefit  of  the  public. 
The  lot  of  land  held  liable  to  taxation  by  the 
Court  below  is  used  for  no  other  purpose  than 
for  manufacturing  and  supplying  gas,  and  is 
necessary  and  indispensable  therefor.  We  do 
not  claim  this  property  to  be  exempt  from  taxa- 
tion. Our  position  is  not  that  it  is  exempt  but 
that  it  is  not  liable  to  the  tax  claimed  by  the 
county  of  Chester.  Without  express  authority 
of  law,  no  tax  either  for  State,  county,  town- 
ship, or  other  purposes  can  be  levied. 

Zanesville  v.  Muskingum  Co.,  5  Ohio  St  (Critch- 
field),  592. 

Unless  some  l^w  has  positively  declared  our 
property  subject  to  the  tax  here  claimed,  it  can- 
not be  levied.  No  statute  has  ever  by  apt 
words  declared  such  property  liable  to  a  county 
tax. 

(2)  It  has  many  times  been  held  in  this 
Court,  that  property  such  as  ours,  under  statutes 
in  stronger  terms  than  the  one  involved  here 
was  not  liable  to  such  taxation  as  is  here  claimed. 


Schuylkill  Bridge  v,  Frailey,  13  S.  &  R.  422. 
Lehigh  C.  &  N.  Co.  v.  Northampton  Co.,  8  W.  &  S. 

335. 
County  of  Erie  v.  Erie,  etc.,  Transportation  Co.,  6 

Norris,  435. 
Ridge  Turnpike  Co.  v,  Stoever,  6  W.  &  S.  379. 
Berks  Co.  v,  R.  R.  Co..  6  Barr,  71. 
Schuylkill  Nav.  Co.  v.  Berks  Co.,  I  Jones,  205. 
Wayne  Co.  v.  D.  &  H.  Canal  Co.,  3  Harris,  352. 
West  Chester  Gas  Co.  v,  Chester  Co  ,  6  Casey,  233. 
Carbon  Iron  Co.  v.  Carbon  Co.,  3  Wr.  255. 
Lackawanna  Iron  Co.  v.  Luzerne  Co.,  6  Wr.  429. 
Northampton  Co.  v.  Lehigh  C,  &  N.  Co.,  25  P.  F.  S. 

463. 

(3)  Chartered  gas  companies  stand  in  the 
same  position  as  a  railway  or  canal  company. 
This  Court  decided  that  they  were  not  liable  to 
taxation  under  the  Act  of  1834. 

West  Chester  Gas  Co.  v.  Chester  Co.,  6  Casey,  233. 

This  decision  was  affirmed  and  it  was  held  by 

this  Court  that  the  Act  of  1873  no  more  applied 

to  incorporated  gas  companies  than  it  did  to 

railroad  companies. 

Northampton  Co.  v,  Easton  Gas  Co.,  I  Ches.  Co. 
Rep.  157;  s.  c  6  Leg.  Gaz.  207. 

(4)  The  new  Constitution  defines  what 
property  shall  be  exempt;  it  does  not  impose 
taxes.  This  property  never  has  been  declared 
subject  to  taxation.  The  Constitution,  sec.  2  of 
Schedule,  expressly  provides  that  all  laws  in 
force  shall  continue  as  if  the  Constitution  had 
not  been  adopted;  and  by  section  31  of  Schedule 
that  the  Legislature  shall  pass  laws  to  carry  it 
into  force  and  effect.  The  New  Constitution 
did  not  change  the  law  as  then  interpreted  on 
this  subject;  it  was  not  immediately  operative 
and  did  not  per  se  repeal  existing  legislation. 

Lehigh  Iron   Co.   v.   Lower  Macungie  Twp.,  31 

P.  F.  S.  482. 
3  Constitutional  Debates,  367-8,  129. 

(5)  Did  the  Act  of  May  14,  1874  (P.  L.  158), 
make  the  property  in  question  liable  to  the  tax 
here  claimed?  That  statute  is  entitled  *'  An  Act 
to  exempt  from  taxation^*  certain  specified 
classes  of  property.  The  proviso  only  says  that 
**  all  property,  other  than  that  which  is  in  actual 
use  and  occupation  for  the  purposes**  therein 
specified  **  shall  be  subject  to  taxation.*'  There 
is  no  intention  evident  on  the  part  of  the  Legis- 
lature, by  this  language  to  lay  a  tax.  The 
proviso  was  intended  to  exclude  property  pro- 
posed hereafter  to  be  used  for  exempt  purposes, 
or  property  heretofore  used  for  such  objects  and 
which  had 'been  turned  into  other  uses.  At 
most  it  was  intended  to  lay  down  a  rule  of  strict 
construction.  A  proviso  to  an  exempting  Act 
simply  limits  and  qualifies  the  exemptions  de- . 
clared  by  the  Act  itself. 

Bouvier's  Law  Dictionary,  tit.  Proviso. 
A  proviso  is  considered  as  limiting  the  enact- 
ing clause,  and  its  effect  is  to  be  restrained  to  that. 
Sedgwick  on  Construction  of  Laws,  49. 
Dwarris  on  Statutes,  *659. 
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Coode  on  Legislative  Expression,  2  Br.  Purd.  Dig. 

1506. 
Voorhees  v.  Bank  of  U.  S.,  10  Peters,  449. 
Wayman  v.  Southard,  10  Wheat.  1. 
The  Act  of  1873,  which  was  an  Act  limittng 
exemptions,  is  expounded  in — 

Northampton  Co.  v,  Lehigh  C.  &  N.  Co.,  25  P.  F.  S. 
463. 
See  also — 
Venango  Co.  v.  Jamestown   R.    R.   Co.,  2  Leg. 

Chron.  Rep.  326. 
Luzerne  Co.  v.  Lehigh  C.  &  N.  Co.,  5  Luz.  Leg. 
Rep.  5. 
(6)  A  tax  such  as  claimed  here  would  be  un- 
constitutional. 

Constitution  of  1874,  Art  9,  sec.  I. 
The  requirement  that  on  the  same  class  taxes 
should  be  uniform  would  seem  equally  clear  to 
prevent  double  taxation.  The  defendant  here 
pays  a  State  tax  on  its  stock  or  assets,  and  the 
individual  owners  of  the  same  stock  or  capital 
pay  a  State  and  county  tax  on  it.  The  property 
sought  to  be  held  liable  here  is  a  part  of  the 
capital  stock  of  the  corporation,  and  is  wholly 
included  in  the  same,  as  is  expressly  agreed  in 
the  case  stated.  It  has  therefore  once  paid  its 
county  tax  through  the  individuals  owning  the 
stock,  and  if  it  must  pay  it  again  on  its  real 
estate,  it  is  doubly  taxed. 

See  Lackawanna  Co.  v.  Scranton  Bank,  9  Weekly 
Notes,  549. 
H,  T,  Fairlamhy  for  defendant  in  error. 
The  provisions  of  the  first  and  second  sections 
of  Art.  IX.  Constitution,  makes  the  property  in 
question  subject  to  taxation. 

Tovmship  of  Londonderry  v,  Berger,  2  Pearson,  230. 
If  they  do  not,  certainly  the  Act  of  May  14, 
1874,  with  its  clear  proviso,  does  make  it  subject 
to  county  and  other  local  burdens.  Precisely 
the  point  in  this  case  was  decided  by  the 
Supreme  Court,  not  one  year  ago,  in — 
Chadwick  v.  Magines,  8  Weekly  Notes,  452. 
True,  in  that  case  there  was  no  State  tax  paid, 
and  the  objection  of  double  taxation  could  not 
be  urged,  but  the  case  was  decided,  not  on  that 
ground,  but  on  the  force  and  effect  of  the  Act 
of  May  14,  1874.  The  plaintiff  in  error  falls 
within  the  very  terms  of  the  proviso  of  the  Act 
of  1874.  The  construction  given  to  former 
Acts  relating  to  taxation  cannot  be  relied  on  to 
give  relief  here,  for  prior  to  1874  there  was  no 
Act  specifically  declaring  that  all  property  should 
be  subject  to  taxation^  except  certain  particular 
classes  distinctly  mentioned. 

The  provision  in  the  Constitution  that  "all 
taxes  shall  be  uniform  upon  the  same  classes 
of  subjects"  does  not  prevent  what  is  objected 
to  as  double  taxation.  The  Legislature  has  as 
much  power  to  tax  twice,  as  to  tax  once. 

County  of  Dauphin  v.  Union  Canal,  2  Pearson  39 ; 

3  Brews.  124. 
City  of  Pittsburg  v.  Kitty  Roup,  I  Weekly  Notes, 
255- 


In  re  Washington  Ave.,  19  P.  F.  S.  352. 

6  Const.  Debates,  io3ff. 

Wallace  v,  Shelton,  14  Lous.  Am.  498. 

Levee  Conim.  v,  Selby,  14  Id.  434. 

Yeatman  v.  Crandall,  1 1  Id.  220. 

Kittanning  Coal  Co.  v.  Commonwealth,  29  P.  F.  S. 
100. 

Lehigh  Iron  Co.   v.   Lower  Macnngie  Twp.,   31 
P.  F.  S.  482. 

Germania  Life  Ins.  Co.  v.  Commonwealth,  4  Norris, 
513- 
A  chartered  gas  company  does  not  stand  in 
the  same  position  as  a  railway  or  canal  company. 
Canal  and  railways,  and  that  which  forms  con- 
stitutent  parts  of  each  have  been  declared  free 
from  taxation  as  real  estate,  for  one  reason  be- 
cause the  canals  and  railroads  passed  through 
several  counties,  and  it  was  unjust  that  they 
should  be  taxed  in  each  county  for  county  pur- 
poses. In  no  case  has  immunity  from  local 
burdens  been  allowed  on  account  of  double 
taxation,  or  because  the  real  estate  formed  part 
of  the  stock  or  the  capital  on  which  a  tax  was 
paid  to  the  State. 

Lehigh  C.  &  N.  Co.  v,  Northampton  Co.,  8  W.  &  S. 

334. 
Railroad  Co.  ».  Berks  Co.,  6  Barr,  75. 
Navigation  Co.  v,  Berks  Co.,  I  Jones,  202. 
Carbon  Iron  Co.  v.  Carbon  Co.,  3  Wr.  251. 
Lackawanna  Iron  Co.  v.  Luzerne  Co.,  6  Wr.  424, 
West  Chester  Gas  Co.  v,  Conmy  of  Chester,  6  Casey, 

233. 

May  2,  1881.  The  Court.  The  plaintiff  in 
error  is  a  corporation  chartered  by  special  Act 
of  Assembly  in  1868,  with  the  right  and  author- 
ity to  supply  the  borough  of  Coatesville  and  its 
vicinity  with  gaslight,  but  to  be  subject  to  and 
managed  under  the  general  Act  of  1857  relating 
to  gas  companies.  The  corporation  owns  a  lot 
of  ground  situate  in  the  borough  of  Coatesville, 
on  which  are  erected  a  brick  building  containing 
its  furnaces,  retorts,  and  machinery  for  manu- 
facturing gas,  and  its  reservoir  for  retaining  and 
distributing  the  gas  through  pipes  along  the 
streets  of  said  borough.  This  lot  and  the  im- 
provements are  used  only  for  the  manufacturing 
and  supplying  of  gas  according  to  the  corporate 
powers  of  the  company,  and  they  are  necessary 
and  indispensable  therefor.  The  corporation  is 
a  stock  company,  and  its  revenues  exceed  its  ex- 
penses, so  that  dividends  are  declared  to  its 
stockholders.  The  lot  described,  with  the  im- 
provements thereon,  are  a  part  of  the  capital 
stock  of  the  corporation,  and  are  wholly  included 
within  the  same,  and  as  such  pay  the  usual  State 
tax  to  the  Commonwealth.  The  stock  is  owned 
by  individuals  who  are  liable  to  pay  and  do  pay 
taxes  thereon  to  the  State  and  to  the  county  of 
Chester. 

The  claim  now  is  to  also  impose  a  county  tax 
on  the  lot  as  real  estate  of  the  corporation.  It 
is  conceded  that  prior  to  the  Constitution  of 
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1874  the  lot  Mras  not  so  chargeable,  under  author- 
ity of  West  Chester  Gas  Co.  v.  The  County  of 
Chester  (6  Casey,  232).  It  is,  however,  con- 
tended that  it  is  taxable  as  real  estate  under  Art. 
IX.  sections  i  and  2  of  the  present  Constitution 
and  the  Act  of  May  14,  1874,  passed  to  give 
effect  thereto.  It  was  held  in  Lehigh  Iron  Co. 
V,  Lower  Macungie  Township  (31  P.  F.  Smith, 
482),  and  in  Indiana  County  v,  Agricultiural  So- 
ciety (4  Norris,  357),  that  these  provisions  of  the 
Constitution  did  not  execute  themselves  so  as  to 
repeal  any  existing  laws  providing  for  the  assess- 
ment and  collection  of  taxes.  Those  sections, 
like  many  others,  merely  imposed  restrictions  on 
future  legislation,  when  it  should  thereafter  be 
enacted.  (Perkins  v.  Slack  5  Norris,  270 ;  Com- 
monwealth ^j:  re/.  Chase  v.  Harding,  6  Id.  343). 

Conceding  that  this  property  of  the  corpora- 
tion is  liable  to  taxation  under  the  Act  of  May 
14,  1874,  the  question  is,  in  what  manner.  Is 
the  object  of  that  Act  to  provide  a  mode  of  tax- 
ing, or  to  declare  it  shall  not  be  exempt  from 
taxation  ?  We  think  the  latter  was  its  purpose. 
As  we  have  already  shown  this  lot  constitutes  a 
part  of  the  stock  of  the  corporation,  which  al- 
ready paid  a  tax  thereon  to  the  Commonwealth, 
and  the  owners  of  the  stock  paid  taxes  thereon  to 
the  county.  We  fail  to  discover  anything  in  the 
Act  indicating  an  intention  to  impose  double  taxa- 
tion on  this  lot.  It  is  indispensably  necessary  to 
enable  the  corporation  to  execute  the  object  or 
fulfil  the  purpose  for  which  it  was  chartered.  It 
was  held  in  Lehigh  Coal  and  Navigation  Co.  9. 
Northampton  County  (8  W.  &  S.  334)  that  the 
bed,  berm-bank,  and  tow-path  of  an  incorpo- 
rated canal  were  not  taxable  as  land  under  the 
Act  of  15  April,  1834.  Nor  were  the  water-sta- 
tions nor  depots  of  a  railroad  corporation.  (Rail- 
road V.  Berks  County,  6  Barr,  70.)  Nor  the  toll- 
bouse  of  a  canal  company,  so  built  as  to  be  also 
occupied  as  the  family  residence  of  the  collector, 
nor  the  reservoirs  of  the  canal  and  the  machinery 
for  raising  cars  QVayne  County  v,  Delaware  and 
Hudson  Canal  Company,  3  Harris,  351);  nor 
the  works  of  an  incorporated  gas  company. 
(West  Chester  Gas  Co.  v.  County  of  Chester,  su- 
pra.)  Yet  the  Act  of  1834  expressly  made  •*  all 
boiu^,  lands,  lots  of  ground,  mills,  and  manufac- 
tories of  all  descriptions,'*  etc.,  liable  to  taxation. 

The  principle  which  appears  to  be  recognized 
is,  that  the  public  works  of  a  corporation,  used  as 
such  with  their  necessary  appurtenances,  shall  be 
exempt  from  taxation  as  land,  but  be  subject  to 
it  in  another  form,  and  that  a  gas  company  so 
fu  partakes  of  the  nature  of  a  corporation  for 
public  purposes  as  to  be  subject  to  the  same  rule. 
(Northampton  Co.  v,  Lehigh  Coal  and  Nav.  Co., 
25  P.  F.  Smith,  461 ;  Same  v.  Easton  Gas  Com- 
pany, not  reported.) 

It  was  urged  that  this  lot  is  taxable  as  real 


estate  of  the  company  for  county  purposes  under 
authority  of  Chadwick  v,  Magines  (8  Weekly 
Notes,  451).  The  facts  in  that  case  were  very 
different  from  those  in  this  case.  There  the  cor- 
poration was  not  a  stock  company,  and  paid  no 
taxes  in  any  form  to  the  State  under  the  general 
corporation  tax  laws  of  the  Commonwealth.  It 
was  then  an  attempt  to  escape  all  taxation.  As 
the  specific  property  was  not  of  the  class  which 
the  Constitution  or  the  statute  exempted  from  all 
taxation,  it  was  properly  held  liable.  It  is  true, 
some  remarks  of  the  Judge  who  delivered  the 
opinion  would  indicate  additional  reasons  for  the 
judgment,  yet  the  fact  of  exemption  from  all 
other  taxes  is  made  prominent.  It  is  there  said, 
**  surely  it  was  never  intended  that  such  a  cor- 
poration should  be  exempt  from  all  taxation, 
while  others  are  compelled  to  bear  their  share  of 
the  public  burden." 

In  the  present  case,  the  corporation  does  bear 
such  a  share  of  the  public  burdens  as  the  Legisla- 
ture has  imposed  on  the  class  of  corporations  to 
which  it  belongs.  We  think  the  learned  Judge 
erred  in  entering  judgment  in  favor  of  the  de- 
fendant in  error. 

Judgment  reversed,  and  judgment  in  favor  of 
the  plaintiff  in  error  with  full  costs  according  to 
the  case  stated. 

Opinion  by  Mercur,  J. 


Jan.  '79,  220.  Feb.  28,  1881. 

Frame  v.  William  Pemi  Coal  Co. 

Principal  and  agent — Undisclosed  principal-^ 
Set  off — Evidence — Admissions  in  writing — 
Isolated  letters  and  postal  cards. 

Where  a  person  deals  bona  fide  Y/\i)^  an  agent,  as  owner, 
without  knowledge  of  his  agency,  he  may  set  off  any  claim 
he  may  have  against  the  agent  in  answer  to  the  demand  of 
the  principal. 

Where  in  his  direct  examination  the  defendant  was 
asked  *'  to  state  what  knowledge  he  had  that  the  firm  with 
whom  he  was  dealing,  were  dealing  in  their  sales  of  coal 
as  principals  or  agents,'*  the  answer  was  excluded  on  the 
ground  that  he  could  not  state  his  knowledge  of  the  agency 
but  must  show  facts  from  which  the  jury  were  to  infer  the 
fact  of  such  knowledge  : 

Held  (reversing  the  judgment  of  the  Court  below),  that 
the  ruling  of  the  Court  below  was  erroneous,  and  that  the 
direct  question  should  have  been  allowed.  If  the  defendant 
had  no  knowledge  of  the  agency,  the  absence  of  such 
knowledge  was  of  itself  a  fact,  which  it  was  competent  for 
him  to  state. 

Isolated  letters,  and  postal  cards  containing  admissions 
by  a  party  may  be  admissible  in  evidence  against  him, 
although  they  are  in  reply  to  others  which  are  not  pro- 
duced in  evidence. 

Error  to  the  Common  Pleas  of  Berks  County. 
Assumpsit,  by  William  Pollock  and  John  Med- 
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lar,  trading  as  Pollock  &  Medlar,  to  the  use  of 
the  William  Penn  Coal  Company,  against  Con- 
rad Frame  to  recover  J 120. 30  for  eight  carloads 
of  coal  shipped  to  the  defendant.  Plea,  non 
assumpsit,  with  leave,  etc.  Before  trial  the 
record  was  amended  so  that  the  William  Penn 
Coal  Co.  stood  as  sole  plaintiff. 

On  the  trial,  before  Sassaman,  A.  L.  J.,  on 
the  part  of  the  plaintiff,  the  superintendent 
and  manager  of  the  William  Penn  Coal  Co. 
testified  that  the  company,  who  were  miners  and 
shippers  of  coal,  on  September  3,  1873,  sold  to 
Frame  eight  car  loads  of  coal  of  the  value  of 
|i  20.30,  the  bill  for  which  was  put  in  evidence, 
that  in  addition  to  the  bill  of  lading  a  printed 
ticket  was  sent  with  the  coal  showing  whose  coal 
it  was;  that  the  bill  for  coal  was  sent  by  Pollock 
&  Medlar,  who  were  their  agents  for  the  sale 
of  coal  but  to  whom  they  did  not  sell ;  that  they 
made  out  bills  to  Pollock  &  Medlar,  and  charged 
them  with  the  coal ;  that  they  always  entered  the 
coal  to  the  party  to  whom  it  was  sent,  and  then 
charged  it  to  the  account  of  the  agents ;  that  they 
sent  the  bills  to  the  agents,  which  were  some- 
times made  out  against  the  agents  and  sometimes 
against  the  parties ;  that  the  bills  were  sometimes 
paid  to  the  agents  and  sometimes  the  money  was 
sent  direct  to  the  colliery ;  that  the  agents  were 
held  liable  for  collections,  but  if  they  could  not 
collect  them,  then  the  company  undertook  to  col- 
lect ;  that  they  had  a  running  account  with  Pollock 
&  Medlar,  charging  them  with  bills  and  credit- 
ing them  with  payments,  and  that  the  coal  for 
which  this  suit  was  brought  was  not  settled  for 
by  Pollock  &  Medlar.  On  cross-examination 
the  witness  was  asked  the  following  question : 
*'If  the  bills  sold  by  the  agents  are  afterwards 
not  collectible  by  the  company,  are  the  agents 
liable  to  the  company  for  the  amount  ?''  Objec- 
tion. Objection  sustained.  Exception.  (First 
assignment  of  error.) 

At  the  close  of  the  plaintiffs  testimony,  Con- 
rad Frame,  one  of  the  defendants,  testified  that 
he  had  bought  considerable  coal  during  1873 
from  Medlar,  who  came  to  his  office  pretty  regu- 
larly once  a  month  to  sell  coal.  Question.  *' State 
what  knowledge  you  had  that  Pollock  &  Medlar 
were  dealing  in  their  sales  of  coal  as  principals  or 
agents.*'  Objection.  Objection  sustained  on 
the  ground  that  facts  and  circumstances  should 
be  proven  to  show  the  manner  in  which  Pollock 
&  Medlar  dealt,  and  it  should  be  for  the  jury  to 
conclude  whether  the  facts  and  ostensible  cir- 
cumstances of  the  manner  and  dealing  would 
induce  knowledge  of  principalship  or  agency  in 
the  mind  of  a  man  of  average  intelligence.  This 
form  of  putting  the  question  is  rejected.  Excep- 
tion.    (Second  assignment  of  error.) 

Frame  further  testified  that  Medlar  never  said 
an3rthing  as  to  the  capacity  in  which  he  sold  the 


coal,  but  offered  it  in  the  name  of  Pollock  & 
Medlar ;  that  he  came  to  the  office  about  August 
I,  1873,  saying  that  he  had  three  boat  loads  of 
coal  to  sell  for  which  he  asked  I2.12,  but  after- 
wards offered  it  at  J 2.08  ;  that  he  offered  Medlar 
|2.oo,  which  he  said  he  would  not  take,  but  said 
that  if  he,  the  witness,  made  up  his  mind  in  a 
day  or  two  he  could  write,  and  that  he  accord- 
ingly did  write  in  a  day  or  two  afterwards.  The 
defendant  then  offered  in  evidence  the  following 
letter:— 

POTTSVILLE,  Aug.  9,  1 873. 

Conrad  Frame,  Esq. 

Dear  Sir  :  We  will  send  you  the  first  cargo  of  Peach 
Mt.  Coal  this  week.        Yours  truly, 

Pollock  &  Medlar. 

Objected  to  on  the  ground  that  the  former 
letter  to  which  the  letter  offered  is  in  reply,  must 
be  first  given  in  evidence.  Objection  sustained. 
(Third  assignment  of  error.) 

The  defendant  then  offered  in  evidence  the 
following  postal  card  and  letter — 

(Postal  Card.) 

Pottsville,  Aug.  14,  1873. 
Conrad  Frame,  Esq.,  Reading,  Pa. 

The  storm  will  postpone  the  loading  of  your  cai^  of 
coal  until  next  week. 

Pollock  &  Medlar. 

(Letter.) 
Pottsville,  Aug.  25, 1873. 
Conrad  Frame,  Esq. 

Dear  Sir : — On  account  of  the  bad  lirck  we  have  had  at 
the  Peach  Mountain  Colliery  this  month,  we  find  that  we 
will  not  be  able  to  send  you  any  coal  from  that  colliery. 
In  the  first  place  the  heavy  rains  filled  the  slope  with  water 
and  we  lost  nearly  two  weeks,  and  yesterday  there  was  a 
man  killed  which  will  throw  us  idle  for  the  balance  of  the 
month.  We  are  very  sorry  we  can't  ship  you  the  coal, 
but  hope  next  month  to  make  arrangements  with  you  so 
as  to  give  you  the  coal. 

Pollock  &  Medlar. 

Objected  to  as  not  relevant.  Objection  sus- 
tained. Exception.  (Fourth  assignment  of 
error.) 

In  consequence  of  the  failure  to  deliver  the 
coal  and  its  rise  in  price,  the  defendant  alleged 
that  he  had  sustained  damages  to  the  amount  of 
1 1 40,  which  he  claimed  as  a  set-off  against  the 
plaintiff's  demand. 

Verdict  for  the  plaintiff  and  judgment  thereon. 

The  defendant  took  this  writ  assigning  for 
error  the  rejection  of  his  offers  of  evidence,  and 
the  entry  of  judgment  for  the  plaintiff. 

A,  G,  Greefiy  for  the  plaintiff  in  error. 

If  agency  is  a  question  for  the  jury,  then  every- 
thing is  proper  cross-exa^iination  that  goes  to 
the  investigation  of  agency,  and  therefore  it  was 
error  to  rule  out  the  question  in  the  first  assign- 
ment of  error. 

The  ruling  of  the  Court  in  rejecting  the  testi- 
mony of  the  very  witness  whose  want  of  knowl- 
edge of  agency  it  was  important  to  establish,  is 
so  erroneous  as  not  to  need  argument. 
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The  letters  and  postal  should  have  been  ad- 
mitted, for  the  letters  were  the  written  admis- 
sions of  the  adverse  party,  which  are  always 
evidence.  The  letters  were  the  admission  of  a 
contract.  Letters  of  a  party  are  evidence  of 
themselves  to  prove  a  promise  to  pay  without 
producing  those  to  which  such  letters  are  answers. 
Barrymore  v,  Taylor,  I  Esp.  327. 
De  Medina  v.  Owen,  3  Car.  &  Kir.  72. 

A  letter  containing  an  admission  by  a  party  is 
evidence  against  him,  although  the  letter  is  in 
reply  to  another  which  the  party  is  not  called  on 
to  produce. 

Wiggin  V,  R.  R.,  120  Mass.  201. 

Samuel  L.  Youngs  for  defendant  in  error. 

The  fact  of  agency  was  clearly  proved,  the  de- 
fendant merely  alleged  that  he  had  no  knowl- 
edge of  it. 

Whether  the  agents  were  liable  if  the  debt  was 
not  collectible  is  irrelevant  matter,  for  it  was  not 
proper  cross-examination,  and  could  not  in  any 
way  affect  the  right  of  the  plaintiff  to  recover 
from  the  defendant,  whether  he  knew  of  the 
agency  or  not.  To  entitle  the  plaintiffs  to  re- 
cover it  was  not  necessary  to  prove  in  the  first 
place  that  the  defendant  had  knowledge  of  the 
agency. 

Story  on  Agency,  J  420. 

But  there  was  evidence  that  the  defendant  had 
such  knowledge,  for  a  ticket  and  bill  of  lading 
were  sent  with  the  coal,  and  the  jury  were  bound 
to  find  from  the  evidence  that  he  did  receive 
them.  The  inference  deducible  from  the  ticket 
was  for  the  jury.  The  inference  of  the  defend 
ant  would  be  his  opinion  and  not  a  statement  of 
facts. 

I  Phillips  on  Evidence,  778. 
Given  v.  Albert,  5  W.  &  S.  333. 

It  is  submitted  that  there  was  no  evidence  of  a 
contract  between  the  plaintiff  and  defendant.  At 
the  time  of  the  conversation,  evidently  no  con- 
tract was  made.'  The  letter  sent  by  the  defendant 
afterwards  was  not  in  evidence,  and  its  contents 
are  not  known.  If  there  was  a  contract  it  must 
have  been  in  writing.  To  prove  a  contract  there 
must  be  evidence  of  a  proposition  and  an  ac- 
ceptance. 

When  it  is  proposed  to  prove  a  contract  by  the 
declarations  of  the  parties,  whether  verbal  or  in 
writing,  the  whole  must  be  given  in  evidence. 
I  Greenleafs  Evidence,  {201. 

Where  a  person  seeks  to  prove  the  terms  of  a 
contract  by  a  series  of  letters,  he  must  take  the 
whole  of  each  letter,, and  cannot  pick  out  part 
and  reject  the  rest. 

1  Wharton's  Evidence,  J  617. 

The  whole  correspondence  must  be  given  in 
evidence. 

2  Parsons  on  Contracts,  95. 

Without  knowing  the  contents  of  the  letter  the 
terms  of  the  contract  could  not  be  known. 
Nesbam  v.  Selby,  13  L.  R.  Eq.  Cases,  19 1. 


It  is  not  the  province  of  a  jury  to  guess  at  the 
terms  and  stipulations  of  a  contract  the  evidence 
of  which  is  not  before  them,  and  without  which 
there  can  be  no  assessment  of  damages. 

March  21,  1881.  The  Court.  This  action 
as  it  stood  in  the  Court  below  at  the  time  of  the 
trial,  was  a  suit  by  the  William  Penn  Coal  Com- 
pany, to  recover  the  price  of  eight  car-loads  of 
coal  shipped  to  the  defendant  by  Pollock  &  Med- 
lar, plaintiffs  agents.  The  receipt  of  the  coal  was 
not  denied  by  the  defendant,  but  he  alleged  and 
offered  to  prove  that  he  dealt  with  Pollock  &  Med- 
lar as  principals,  and  had  no  knowledge  that  they 
were  plaintiff's  agents,  or  that  the  coal  in  ques- 
tion belonged  to  plaintiff;  that  he  made  a  con- 
tract with  Mr.  Medlar,  one  of  the  firm,  about 
August  I,  1873,  for  two  boat-loads  of  Peach 
Mountain  Chestnut  coal  at  J2.08,  that  Pollock 
&  Medlar  delayed  sending  said  coal  from  time 
to  time;  that  after  repeatedly  failing  to  do  so, 
they  finally,  on  the  25th  of  August,  notified  the 
defendant  that  they  could  not  do  so ;  that  coal 
of  the  quality  contracted  for  had  risen  in  price 
at  least  forty  cents,  and  that  in  consequence  of 
said  failure  and  rise,  the  defendant  sustained 
damages  to  the  amount  of  at  least  J 140,  which 
he  claims  to  set  off  against  the  plaintiff's  de- 
mand. 

It  is  familiar  law,  that  if  one  deal  bona  fide 
with  an  agent,  as  owner,  without  knowledge  of 
his  agency,  he  may  set  off  any  claim  he  may  have 
against  the  agent  in  answer  to  the  demand  of  the 
principal.  (Story  on  Agency,  §§  420,  421 ;  2 
Kent's  Comm.  652,  where  numerous  authori^ 
ties  are  collected.)  While  the  Court  below  ap- 
pears to  have  recognized  this  principle,  the  de- 
fendant was  nevertheless  deprived  of  all  practical 
benefit  of  it,  by  the  ruling  out  of  his  evidence  for 
other  reasons.  Thus  in  the  second  specification, 
the  question  was  rejected  because  of  its  form. 
The  defendant  being  on  the  stand  was  asked  by 
his  counsel,  **  State  what  knowledge  you  had 
that  Pollock  &  Medlar  were  dealing  in  their 
sales  of  coal  as  principals  or  agents."  The  Court 
excluded  the  answer  to  this  question  upon  the 
ground  that  defendant  could  not  state  his  know- 
ledge of  the  agency,  but  must  show  facts  and  cir- 
cumstances from  which  the  jury  may  infer  the 
fact  of  such  knowledge.  The  error  of  this  ruling 
is  manifest.  If  the  defendants  had  no  knowledge 
of  the  agency,  the  absence  of  such  knowledge 
was  of  itself  a  fact  which  it  was  competent  for 
him  to  state.  The  direct  question  might  well 
have  been  asked.  Its  modification  tended  merely 
to  draw  out  his  sources  of  iifformation,  which  was 
at  most  an  anticipation  of  cross-examination. 
The  fact  that  the  defendant  had  no  knowledfije  of 
the  agency,  was  an  essential  preliminary  of  his 
defence.     Conceding  such  knowledge  it  would 
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have  availed  him  nothing  to  have  established  the 
remainder  of  his  offer. 

It  was  also  error  to  exclude  the  letters  referred 
to  in  the  third  and  fourth  specifications.  As- 
suming as  we  must,  for  the  purposes  of  this  case, 
that  the  defendant  had  no  Imowledge  of  the 
agency,  they  were  links  in  the  chain  of  the  de- 
fence. The  objection  that  the  letters  had  not 
been  given  in  evidence,  to  which  those  offered 
were  replies,  is  not  tenable.  The  rule  is  cor- 
rectly stated  by  Mr.  Wharton,  in  his  work  on 
Evidence  at  §  1127:  "Nor  is  it  an  objection 
that  the  letters  are  insulated ;  a  letter  containing 
a  particular  admission  may  come  in  by  itself;  nor 
is  it  necessary  in  such  case  that  the  whole  perti- 
nent correspondence  should  be  put  in."  The 
letters  in  question  were  offered  to  show  delays  in 
the  shipment  of  coal,  and  they  were  some  evi- 
dence of  such  delay. 

We  do  not  regard  the  evidence  referred  to  in 
the  first  specification  as  material,  and  its  rejection 
was  not  error. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Paxson,  J.' 


Oct  &  Nov.  '80, 41.  Oct.  18, 1880. 

Watterson  v.  Reynolds. 

Landlord  and  tenant — Mining  lease — How  far 
gives  right  to  quarry  for  other  things  betides 
ore —  Consideration, 

A  lease  of  land  providing  that  the  lessee  "  shall  hold 
the  same  and  enjoy  and  use  all  the  rights  and  privileges 
of  real  ownership  as  in  fee  simple,"  as  long  as  he  shall 
carry  on  a  certain  iron  furnace,  the  lessee  to  pay  the  taxes 
and  also  a  certain  royalty  to  the  lessor  for  every  ton  of 
iron  ore  quarried,  confers  also  on  the  lessee  the  right  to 
quarry  limestone  on  said  premises,  for  use  in  connection 
with  the  manufacture  of  iron. 

Error  to  the  Common  Pleas  of  Clarion 
County. 

Assumpsit,  by  James  Watterson  against 
Alexander  Reynolds  and  John  Moorehead,  to 
recover  the  value  of  certain  limestone  alleged  to 
have  been  quarried  by  defendants  from  a  tract 
of  land  leased  to  them  by  plaintiff,  for  the  pur- 
pose of  aiding  in  the  manufacture  of  pig  iron  on 
the  said  land. 

On  the  trial,  before  Jenks,  P.  J.,  plaintiff 
gave  in  evidence  a  lease  of  the  tract  in  question 
by  himself  to  one  McCullough  containing,  inter 
alia,  the  following  clauses: — 

**  I,  James  Watterson  ,  ,  .  for  and  in  considera- 
tion of  one  dollar  .  .  .  and  for  other  valuable  con- 
siderations hereafter  mentioned,  do  hereby  agree  and 
engage  ...  to  lease  to  .  .  .  McCullough  a 
certain  tract  of  land  (described)  .  .  .  said  McCul- 
loch  to  take  possession  of  the  above  described  tract  of 


land  as  soon  as  he  commences  to  build  a  furnace  at  the 
mouth  of  Redbank  Creek,  and  hold  the  same,  and  enjoy 
and  use  all  the  rights  and  privileges  of  real  ownership  as 
in  fee  simple  so  long  as  said  McCulloch,  his  heirs,  or 
assigns  may  carry  on  a  furnace  at  the  mouth  of  Redbank 
Creek,  in  said  township  of  Madison;  except  that  said 
McCulloch  is  to  pay  the  taxes  on  said  tract  of  land,  and 
to  pay  me  twenty  cents  per  ton  for  each  ton  of  twenty- 
two  hundred  and  forty  pounds  of  ore  he  may  dig  and 
haul  away  from  said  tract  of  land.'* 

Also  an  assignment  of  said  lease  by  McCul- 
lough to  defendants.  He  then  offered  to  show 
that  defendants  had  dug  limestone  from  the 
premises  to  the  amount  of  50,000  tons  and  to 
show  the  value  of  the  same.  Objected  to  by 
defendant  as  irrelevant  and  incompetent.  ObH 
jection  sustained  and  evidence  excluded. 

Plaintiff  requested  the  Court  to  charge  as 
follows:  (i)  The  words  in  the  lease  .  .  . 
do  not  convey  an  interest  m  the  soil,  either  by 
express  grant  or  by  implication,  and  the  right  to 
use  and  enjoy,  refers,  only  to  the  lease  and  the 
possession.  Ansiver,  We  think  the  lease  gives 
the  defendants  the  right  to  use  every  part  of  the 
realty  necessary  and  convenient  for  the  profitable 
and  efficient  use  of  the  furnace.  We  therefore 
decline  to  answer  this  point  as  requested. 

(3)  There  is  no  grant  in  said  instrument  to 
take  or  carry  away  any  of  the  soil  but  the  ore ; 
and  not  being  conveyed  away,  the  right  of  soil 
(other  than  the  ore)  remains  in  the  lessor,  and 
McCulloch  and  those  claiming  under  him,  can- 
not take  limestone;  and  the  plaintiff  has  the 
right  to  recover  for  all  the  limestone  taken  off 
the  premises.  Answer,  We  decline  to  answer 
this  point  as  requested.  We  think  the  defend- 
ants had  a  right  to  use  the  limestone  if  it  was 
necessary  for  the  profitable  and  efficient  use  of 
the  furnace. 

Verdict  for  defendants  and  judgment  thereon, 
whereupon  plaintiff  took  this  writ,  assigning  for 
error,  inter  alia^  the  refusal  of  his  offer  of  evi- 
dence and  the  answers  of  the  Court  to  his  second 
and  third  points  above  cited. 

Knox  and  Maffet  {James  Campbell vfiih  them) 
for  plaintiff  in  error. 

W.  L.  Corbett  (with  him  B,J,  Reid  &*  Son) 
for  defendants  in  error. 

Nov.  8,  1880.  The  Court.  We  are  of 
opinion  that  the  Court  below  gave  a  correct 
construction  to  the  lease  between  Watterson  and 
McCulloch,  and  the  judgment  must  therefore  be 
affirmed.  The  lease  is  somewhat  peculiar,  both 
in  its  character  and  its  phraseology,  but  we  do 
not  think  it  difficult  of  interpretation.  In  terms 
it  is  a  grant  of  a  tract  of  land,  by  description, 
containing  forty-six  acres  more  or  less,  the 
grantee  to  take  possession  "as  soon  as  he  com- 
mences to  build  a  furnace  at  the  mouth  of  Red- 
bank  Creek,  and  hold  the  same,  and  enjoy  and 
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use  all  the  rights  and  privileges  of  real  ownership 
as  in  fee  simple,  so  long  as  said  McCulloch,  his 
heirs  or  assigns,  may  carry  on  a  furnace  at  the 
mouth'  of  Redbank  Creek  in  said  township  of 
Madison  ;  except  that  said  McCulloch  is  to  pay 
the  taxes  on  said  tract  of  land,  and  to  pay  me 
twenty  cents  per  ton  for  each  ton  of  twenty-two 
hundred  and  forty  pounds  of  ore  he  may  dig  and 
haul  away  from  said  tract  of  land."  No  right  to 
dig  or  take  away  either  limestone  or  iron-ore  is 
given  in  express  words.  The  right  to  take  ore  is 
assumed  to  exist  in  the  remainder  of  the  instru- 
ment, but  the  only  language  previously  used, 
which  can  suffice  to  confer  that  right  is  equally 
efficacious  to  confer  also  the  right  to  take  lime- 
stone. The  land  was  manifestly  leased  for  the 
very  purpose  of  being  used  for  the  erection  and 
maintenance  of  a  furnace.  The  lessee  can  only 
take  possession  when  he  commences  to  build  a 
furnace ;  he  can  hold  it  so  long  as  he  continues 
to  carry  on  a  furnace,  and  the  same  privilege  is 
extended  to  his  heirs  and  assigns  indefinitely,  and 
it  is  to  be  terminated  when  the  property  is  formally 
abandoned  as  a  furnace  property.  The  con- 
sideration for  the  term  to  be  paid  by  the  lessee, 
for  whatever  rights  and  privileges  are  conferred 
by  the  lease  is  the  erection  and  continued 
maintenance  of  a  furnace  on  the  premises,  the 
payment  of  the  taxes  on  the  land,  and  the  pay- 
ment of  a  royalty  of  twenty  cents  per  ton  on 
every  ton  of  twenty- two  hundred  and  forty 
pounds  of  ore  dug  and  hauled  away  from  the 
tract.  These  constitute  the  full  equivalent  for 
every  right  conferred  by  the  lease.  There  is  no 
obligation  to  pay  for  any  limestone  that  may  be 
taken.  Does  the  right  to  take  limestone  exist  ? 
If  there  are  proper  words  giving  the  right,  it  is 
no  reply  to  argue  against  its  existence,  that  there 
is  no  provision  to  pay  for  it,  since  it  may  be  paid 
for  in  the  other  considerations  to  move  from  the 
lessee.  Now  the  words  are  that  the  lessee  is  *'  to 
hold  the  same  (that  is  the  tract  of  land)  and 
enjoy  and  use  all  the  rights  and  privileges  of 
real  ownership  as  in  fee  simple,"  so  long  as  he 
may  carry  on  a  furnace  on  the  premises.  These 
words  are  in  the  lease  for  some  purpose.  We 
have  no  right  to  overlook  or  reject  them,  or  to 
refuse  them  their  plain  natural  meaning.  It  is 
certainly  one  of  the  "rights  and  privileges  of 
real  ownership  as  in  fee  simple,"  to  take  lime- 
stone from  land  whenever  it  is  found.  Moreover, 
limestone  is  a  necessary  article  to  be  used  in  the 
manufacture  of  pig  iron,  and  it  may  well  be 
intended  that  the  parties  who  were  contracting 
for  the  erection  and  maintenance  of  a  furnace 
on  the  demised  premises,  had  it  in  contemplation 
that  limestone  as  well  as  iron-ore  should  be  taken 
and  used  in  carrying  on  the  furnace.  We  are  of 
opinion  that  the  words  of  the  lease  include  the 
right  to  take  limestone  fromi  the  premise  for  use 


in  the  furnace,  and  as  there  was  no  obligation  to 
pay  for  it,  other  than  in  the  manner  already 
indicated,  there  could  be  no  recovery  for  its 
value  in  the  manner  proposed  in  this  action. 
The  Court  below  were  right  in  excluding  the 
testimony  offered,  and  in  their  answers  to  the 
plaintiffs  first  and  third  points. 

Judgment  affirmed. 

Opinion  by  Green,  J.    Gordon,  J.,  dissents. 


Jan.  '8i,  54. 


DorflTs  Appeal. 
Hunt's  Estate. 


January  ii,  1881. 


Exeoitors  and  administrators — Trust  duties 
vested  in  executors  virtute  officii — Power  of 
sale — When  surviving  to  administrator  d,  d. 
n.  c.  t.  a. 

A  devise  to  executors  in  trust  for  the  testator's  wife  for 
life  as  to  certain  real  estate ;  to  demise  other  real  estate, 
to  pay  taxes,  an  annuity,  and  to  divide  the  residue 
of  the  income ;  to  farm  the  estate  for  a  certain  period, 
then  to  sell  at  discretion,  and  to  divide  the  proceeds 
among  the  children  living  and  the  issue  of  deceased  chil- 
dren, the  daughters'  shares  to  he  invested  for  their  sole 
and  separate  use  during  their  lives — is  a  power  of  sale  to 
make  distribution,  vested  in  the  executors  virtute  officii. 

The  fact  that  the  portion  of  the  daughters  was  to  be  set 
aside  and  held  in  trust  for  them  does  not  change  the  char- 
acter of  the  power. 

Such  a  power  survives  to  the  administrator  d,  h.  n,  c. 
t,  a. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

Appeal  of  John  Dorff  from  the  decree  dis 
missing  his  petition  praying  for  an  inquest  in 
partition  of  the  estate  of  James  Hunt,  dec'd. 

James  Hunt  died  in  1850,  devising  by  a  will, 
dated  in  1846,  his  estate  to  his  executors  and 
the  survivor,  their  heirs  and  assigns,  in  trust  to 
suffer  his  wife,  during  her  life,  to  occupy  certain 
premises,  to  demise  his  real  estate,  to  pay  taxes, 
an  annuity  to  his  wife,  and  the  residue  of  the 
income  among  his  children.  The  will  further 
contained  the  following  clause : — 

"  I  desire  that  my  said  executors  shall  so  continue  to 
farm  and  apply  the  proceeds  of  my  said  estate  for  and 
during  the  period  of  ten  (10)  years  from  the  date  of  this 
my  will,  after  which  as  they  shall  deem  it  expedient  or 
for  the  advantage  of  my  said  estate  to  sell  the  whole  or 
such  parts  thereof  as  they  shall  deem  meet,  reserving  how- 
ever  the  said  house  allotted  to  my  said  wife  for  her  life  and 
the  net  amount  of  the  proceeds  thence  arising  to  divide 
into  as  many  shares  as  I  shall  have  children  living  and 
children  deceased  leaving  issue  and  after  securing  to  my 
said  widow  the  annuity  aforesaid  to  give  and  pay  to  Samuel 
Hunt,  James  Hunt,  Charles  Hunt,  William  Hunt,  Catha- 
rine Hunt,  and  the  issue  of  my  deceased  daughter  Sophia, 
one  share  each  of  the  said  net  proceeds  thereof,  or  in  case 
any  thereof  shall  have  died  leaving  issue  alive,  it  is  my 
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will  that  such  issue  shall  take  as  upon  an  intestacy  the 
share  of  their  deceased  parent,  and  in  case  either  thereof 
shall  die  without  leaving  issue  alive  at  the  time  of  their 
death  then  the  same  to  be  paid  to  and  amongst  the  brothers 
and  sisters  of  the  deceased,  and  as  to  the  other  shares  for 
my  daughters  Mary,  Elizabeth  and  Susan  and  my  son 
John's  I  direct  my  said  executors  to  invest  the  same  in 
their  own  names  and  the  income  thereof  as  to  John's 
share  to  pay  and  apply  for  his  support  and  the  residue 
thereof  or  the  income  thereof  to  pay  to  my  said  daughters 
Eliza,  Susan  and  Mary,  each  one  share  thereof  to  and  for 
the  sole  and  separate  use  of  each  of  my  said  daughters  for 
their  natural  lives  respectively  and  upon  the  respective 
deaths  of  my  said  John  and  my  daughters  Mary,  Eliza, 
and  Susan  to  divide  the  share  so  allotted  to  them  respect- 
ively among  their  respective  issue  or  next  of  kin  in  case 
no  issue  alive  at  the  time  of  any  of  their  decease,  in  such 
shares  and  portions  as  they  would  receive  if  the  parent  so 
dying  had  died  intestate  possessed  thereof." 

The  widow  of  the  testator,  and  both  of  the 
executors  died,  and  the  Fidelity  Insurance,  Trust, 
and  Safe  Deposit  Co.  were  granted  letters  of 
administration  d.  b,  n,  c,  t,  a. 

To  the  petition  of  Dorff,  a  grandson  of  the 
testator,  praying  for  a  partition,  the  adnainistra- 
tor  and  heirs  made  answers  averring  that  Dorff 
had  in  1868  sold  his  "right,  title,  interest,  pro- 
perty, claim,  and  demand  or  interest  in  the  said 
real  estate"  to  William  Hunt,  dec'd.  Upon 
replication  the  matter  was  referred  to  an  ex- 
aminer to  take  testimony.  While  before  him, 
the  petition  of  Joseph  Hazazer  for  an  inquest  of 
partition  in  the  same  estate  was  presented,  and, 
upon  answer,  dismissed.  The  examiner's  report 
having  been  filed,  the  Court,  without  argument 
(and,  it  seems,  upon  the  ground  that  the  point 
had  already  been  decided  in  Hazazer*s  peti- 
tion), dismissed  the  petition  and  entered  the 
following  decree : — 

**The  Court  dismiss  the  petition  of  John 
Dorff,  praying  for  an  inquest  in  partition,  with- 
out prejudice  to  the  question  of  whether  or  not 
the  petitioner  is  a  party  interested  in  the  estate 
of  James  Hunt,  deceased,  and,  as  such,  entitled 
to  a  distributive  share  of  the  estate  of  said 
decedent." 

The  petitioner  took  this  appeal,  assigning  for 
error  the  dismissal  of  his  petition.  The  evidence 
taken  before  the  examiner  was  not  brought  up. 

John  H.  Campbell^  for  the  appellant. 

The  interest  of  the  petitioner  was  not  passed 
upon  by  the  Court  below ;  it  must  be  assumed  as 
existing  here. 

Where  the  executors  are  testamentary  trustees, 
and  the  trust  extends  beyond  the  sale  and  dis- 
tribution, viriute  officii^  to  an  investment  or  for  a 
collateral  purpose,  the  power  does  not  survive 
to  the  administrator  d.  b.  n,  c.  /.  a, 

Evans  V.  Chew,  21  Sm.  51. 
Ross  V.  Barclay,  18  Pa.  St.  179. 
Waters  i*.  Margerum,  10  Sm.  44. 
Jackman  v,  Delafield,  85  Pa.  383. 


Thorn  (with  whom  was  Junkm  and  Belster- 
iing),  for  the  appellees. 

The  petitioner  claims  adversely,  and  if  he  has 
title,  he  should  be  remitted  to  his  action  of  eject- 
ment. 

The  power  to  sell  may  be  executed  by  the 
administrator  for  the  purpose  of  bringing  in  the 
estate  for  distribution,  although  trustees  will  have 
to  be  appointed  for  the  living  daughter's  share. 
Evans  r.  Ghew,  21  Sm.  51. 
Jackman  v.  Delafield,  85  Pa.  383. 
Lantz  V,  Boyer,  31  Sm.  325. 
That  the  power  of  sale  given  to  the  executor 
was  discretionary  and  not    absolute,  does  not 
prevent  its  surviving  to  the  administrator  d,  b,  n, 

January  24,  1881.  The  Court.  It  might 
be  enough  to  say,  that  we  have  not  been  fur- 
nished with  a  copy  of  the  evidence  in  this  case, 
and  certainly  cannot  reverse  without  it.  How- 
ever we  are  clearly  of  the  opinion  that  the  power 
in  the  will  of  James  Hunt  was  vested  in  his 
executors  virtute  officii.  It  was  to  make  distri- 
bution, and  the  fact  that  the  portion  of  the 
daughters  was  to  be  set  aside  and  held  in  trust 
for  them,  did  not  change  the  character  of  the 
power.  After  the  sale,  had  each  share  separately 
been  directed  to  be  invested  in  trust,  it  would 
still  have  been  a  power  for  distribution  and  ex- 
ercised by  the  executors  virtutue  officii.  Of 
course  under  the  law,  as  well  settled,  it  survived 
\o  the  administrator  cum  testamento  annexo. 
There  are  other  objections  to  the  award  of  an 
inquest  of  partition  which  it  is  unnecessary  to 
consider. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam.    Green,  J.,  absent. 

\Cf,  Appeal  of  Children's  Hospital,  ante^  313-] 


Common  illeas— lata). 


C.  P.  No.  2.  June  25,  1881. 

Mintzer  v.  Mintzer. 

Divorce — Order  for  alimony — Writ  of  seques- 
tration to  enforce  obedience. 

Petition  for  writ  of  sequestration. 

Libel  for  divorce  by  wife  against  the  husband. 
The  Court  having  granted  a  rule  for  alimony 
pendente  lite^  the  respondent  answered  admitting 
that  he  was  in  receipt  of  a  considerable  income 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


337 


under  his  father's  will.  The  Court  ordered  ali- 
mony pendente  lite^  and  the  case  proceeded  to 
trial  before  a  jury,  who  rendered  a  verdict  for 
libellant,  upon  which  a  decree  of  divorce  a  mensa 
et  thoro  was  entered,  with  allowance  of  perma- 
nent alimony.  Default  having  been  made  both 
as  to  the  alimony  pendente  lite  and  the  permanent 
alimony,  the  Court  ordered  the  respondent  to 
pay  the  arrears  and  enter  security,  under  the  Act 
of  April  15,  1845  (Purd.  Dig.  513,  pi.  25),  for 
future  payment,  and  issued  an  attachment  to  en- 
force this  order.  Respondent  having  absconded 
and  remaining  out  of  the  jurisdiction  to  avoid 
the  attachment,  libellant  filed  this  petition. 

A,  B,  Guilbert  (with  him  Dougherty)^  for  the 
petition. 

It  appears  that  respondent  has  an  estate  which 
is  in  trust  but  that  is  not  at  present  material.  The 
trustee  can  be  made  a  party  after  the  granting  of 
the  writ,  and  the  question  whether  the  Court  can 
reach  the  fund  may  then  be  considered. 

It  would  seem  that  this  application  is  prima 
impress ionis ;  the  Courts  in  Pennsylvania  have, 
however,  issued  the  writ  of  ne  exeat  to  compel 
obedience  to  an  order  of  alimony. 

Miller  v.  Miller,  Penna.  Registrar's  Book,  cited  in 
Rawle's  £q.  p.  43. 

Dransfield  v,  Dransfield,  23  Leg.  Int.  229. 
Sequestration  is  the  process  issued  upon  a  con- 
tempt to  enforce  obedience  and  afford  protection 
to  the  parties. 

Daniel  Ch.  Pr.,  p.  1225.  • 

Adam  £q.,  p.  651. 

Bishop  on  Divorce,  {  500. 
It  has  frequently  been  awarded  to  enforce  a 
decree  for  the  payment  of  alimony. 

Bbhop  on  Divorce,  {{  494,  504. 

Browning  on  Divorce,  244. 

Sidney  v.  Sidney,  17  L.  T.  Rep.  N.  S.  p.  9. 

Wilson  V,  Metcalfe,  i  Beav.  263. 

Kirby  v.  Kirby,  I  Paige,  261. 

Questel  v,  Questel,  Wright  (Ohio),  492. 

Sheafe  v.  Sheafe,  40  N.  H.  517. 

Anon.,  I  Haywood,  397. 

Carey  v.  Carey,  2  Daly,  424. 

C.  A.  V. 
July  2,  1 88 1.    The  Court.    Writ  of  seques- 
tration allowed. 


C.  P.  No.  2. 


Sickel  V.  Dillon. 


July  2,  1881. 


Promissory  note — Agreement  to  give  time — 
Affidavit  of  defence. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note  given  by  Dil- 
lon to  the  United  Fireman's  Insurance  Co.  for 
sundry  interests  and  premium  moneys  and  drawn 
payable  to  William  V.  Sickel,  Secretary.  The 
affidavit  of  defence  set  out  that  before  maturity 


the  time  of  payment  was  extended  by  an  agree- 
ment between  Sickel  and  the  defendant,  that  two 
months  after  this  agreement  Sickel  purchased  the 
note  from  the  company,  and  that  the  said  note 
is  now  held  by  Horatio  Sickel,  the  father  of  Wil- 
liam V.  Sickel. 
Joseph  Z.  Caven,  for  rule. 

The  Court.  Even  if  the  authority  of  Sickel 
to  extend  the  note  were  sufficiently  averred,  the 
affidavit  is  bad  in  not  setting  forth  any  time  to 
which  the  note  was  extended. 

Rule  absolute. 


C.  P.  No.  2.  July  2,  1881. 

Weil  ct  al.  V.  Michael. 

Affidavit  of  defence — Insufficiency, 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

This  was  an  action  of  assumpsit  on  a  book 
account  consisting  of  various  entries  from  June 
19,  1880,  to  January  15,  1881,  and  aggregating 
I196.40;  the  affidavit  of  defence  set  forth  that 
**a  portion  of  the  goods  charged  against  depo- 
nent were  subsequently  returned  to  plaintiffs  and 
received  by  them,  for  which  plaintiffs  here  fail  to 
give  deponent  credit.  That  deponent  does  not 
owe  the  amount  claimed  by  plaintiffs,  and  this 
he  expects  to  be  able  to  prove  on  the  trial  of  the 
cause." 

KinieyJ,  Tener,  for  the  rule. 

The  Court.  The  affidavit  should  state  the 
value  of  the  goods  returned,  so  as  to  permit 
plaintiff  to  take  judgment  for  the  balance  ad- 
mitted. 

Rule  absolute. 


C.  P.  No.  2.  July  2, 1881, 

Janeway  et  al.  v.  Moss. 

Affidavit  of  defence  —  Note  signed  by  agent — 
Knowledge  of  agency  by  holder  of  note. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  on  a  promissory  note  signed  "  James 
A.  Moss,  Agent."  The  affidavit  set  forth  that 
the  note  was  made  by  defendant  as  agent,  but 
the  suit  is  brought  against  him  individually;  also 
that  the  note  was  not  given  by  the  defendant  in 
his  individual  capacity  but  as  agent  for  one 
Maria  Moss,  a  widow,  for  whom  he  had  been 
transacting  the  business  of  paper  hanging,  and 
for  whom  he  ordered  certain  goods  of  the  plain- 
tiff, giving  in  payment  thereof  the  note  in  suit ; 
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that  the  plaintiff  knew  these  facts  and  so  accepted 
the  note. 

IV.  B.  Laney  for  the  rule. 
The  defendant  avers  no  authority  from  Maria 
Moss  to  make  a  promissory  note. 
Story  on  Agency,  {  277-8. 
White  V.  Skinner,  13  Johnson,  307. 
Kerns  v.  Piper,  4  Watts,  222. 
The  facts  set  forth  in  the  affidavit  give  plain- 
tiff no  right  of  action  against  Maria  Moss ;  her 
credit  does  not  appear  to  have  been  pledged. 
Roberts  V.  Austin,  5  Wharton,  313. 
Scyfert  v,  Lowe,  7  Weekly  Notes,  39. 
Dolman^  contra. 

The  Court  discharged  the  rule  on  the  strength 
of  the  averment  in  the  affidavit  that  the  plaintiff 
had  knowledge  of  the  fact  that  defendant  was 
agent  of  Maria  Moss,  and  accepted  the  note  as 
the  note  of  Maria  Moss,  saying  that  if  this  were 
true  he  should  have  the  opportunity  to  prove  it 
before  a  jury. 


C.  P.  No.  3.  June  25, 1881, 

Chandler  v.  Zieglen 
Practice  —  Sheriff's  interpleader — Amount  of 
claimant's  bond- — The  Court  willy  in  their  dis- 
cretion, allow  the  security  to  be  measured  by 
the  value  of  the  goods  instead  of  the  amount  of 
the  judgment. 

Rule  to  show  cause  why  claimant  should  not 
be  allowed  to  enter  security  in  double  the  amount 
of  the  goods  claimed  by  her. 

This  was  a  sheriff's  interpleader.  The  amount 
of  the  judgment  was  ^  15, 765,  while  the  value  of 
the  goods  levied  on,  as  shown  by  depositions, 
was  less  than  I2800. 

C  Stuart  Patterson,  for  the  rule. 
The  form  of  bond  usually  given  by  claimant 
in  a  sheriff's  interpleader  is  for  double  the  amount 
of  the  judgment.  Under  the  statute  and  rules  of 
Court,  the  amount  of  security  is  within  the  dis- 
cretion of  the  Court.  Here  it  would  be  unrea- 
sonable to  demand  security  in  double  the  amount 
of  the  judgment. 

Dunn  V.  Chapman,  6  Weekly  Notes,  15. 
G,  C  Purves,  contra. 

The  Court.    Rule  absolute. 


a.  g).  eircuit  eoutt— 


March  25,  1 881. 

McCalmont  et  al.  v.  Phila.  &  Reading  R.  R. 
Company  et  al. 
Taylor  et  al.  v.  Same. 
Corporation — Railrocui—  Ultra  vires — Power  to 
borrow  money — Does   not  include  power  to 
issue  irredeemable  bonds  entitling  the  holder 
merely  to  a  contingent  share  in  the  profits — 
Nor  to  issue  irredeemable  bonds  secured  dy 
mortgage. 

Petition  for  a  revocation  of  an  order  made  by 
the  Circuit  Court,  and  motion  for  a  preliminary 
injunction  upon  a  bill  in  equity  filed  by  certain 
stock  and  bondholders  of  the  Philadelphia  and 
Reading  Railroad  Company,  citizens  and  resi- 
dents of  the  kingdom  of  Great  Britain  and  Ire- 
land, against  the  Philadelphia  and  Reading  Rail- 
road Company,  a  corporation  of  Pennsylvania, 
and  against  its  president  and  managers  individu- 
ally.    . 

The  bill  and  petition  set  forth  the  following 
facts: — 

That  the  complainants  were  large  holders  of 
the  stock  and  bonds  of  the  corporation  defend- 
ant; that  on  or  about  May  21,  1880,  the  said 
corporation  suspended  payment;  and  upon  a 
bill  filed  by  a  creditor,  this  Court,  on  May  24, 
1880,  appointed  receivers  of  all  the  property  of 
the  said  corporation,  and  also  appointed  special 
masters  to  pass  upon  the  accounts,  etc.,  of  the 
receivers,  and  further  ordered  that  an  injunction 
be  issued  against  the  defendants,  and  all  persons 
claiming  to  act  by,  through,  or  under  them,  and 
all  other  persons,  to  restrain  them  from  interfer- 
ing with  the  said  receivers  taking  possession  and 
managing  the  said  property,  with  leave  to  any 
party  in  interest  to  apply  for  further  directions. 

That  on  Nov.  16,  1880,  the  petition  of  the 
said  corporation  defendant  and  of  the  said  re- 
ceivers was  presented  to  this  Court,  setting  forth 
that  the  principal  cause  of  the  embarrassment  of  the 
said  railroad  company  had  been  the  existence  and 
pressure  of  the  floating  debt,  which  amounted  to 
a  total  of  110,158,987.47,  for  which  floating  debt 
a  large  amount  of  collateral,  the  true  value  of 
which  was  very  great,  but  much  of  which  was 
not  readily  salable  was  pledged  as  security ;  any 
forced  sale  of  which  might  be  disastrous  by  caus- 
ing a  sacrifice  and  loss  of  securities  important  to 
the  operation  of  the  corporation  defendant ;  that 
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the  following  proposition  had  been  made  by  re- 
sponsible parties  for  securing  a  contribution  to 
pay  off  the  floating  debt,  viz. : — 

"  The  company  is  to  issue  686,000  obligations, 
of  a  par  or  nominal  value  of  fifty  dollars,  to  be 
known  as  deferred  income  bonds,  on  which  in- 
terest only  is  to  be  payable,  and  that  out  of  the 
annual  surplus  profits  of  the  company  remaining 
after  the  payment  of  a  six  per  cent,  dividend  on 
the  common  stock.  These  remaining  surplus 
profits  are  to  be  first  applied  to  the  payment  of  a 
yearly  interest,  not  exceeding  six  per  cent,  on 
the  deferred  income  bonds,  and  after  each  class 
has  had  six  per  cent,  the  deferred  income  bonds 
are  to  rank  for  further  dividends  pari  passu  with 
the  common  stock.  The  right  of  the  latter  to 
this  participation  in  the  surplus  profits  of  the 
company,  is  to  take  effect  as  of  December  i, 
1880. 

*'  The  deferred  income  bonds  are  to  be  issued 
at  thirty  per  cent,  oif  their  par  value,  or  fifteen 
dollars  per  bond,  payable  in  instalments,  as  fol- 
lows :  Three  dollara  on  subscription,  four  dollars 
one  month  thereafter,  four  dollars  three  months 
thereafter,  and  four  dollars  five  months  there- 
after, with  the  right  to  pay  up  in  full  at  any  time 
under  six  per  cent,  per  annum  discount.  Scrip 
transferable  to  bearer  will  be  issued  if  desired, 
on  the  payment  of  the  first  instalment.  Each 
stockholder  is  to  have  an  option  of  taking  a/r^ 
ra/a  share  of  these  obligations,  and  all  not  thus 
taken  are  to  be  awarded  to  an  association  or  syn- 
dicate of  the  promoters  of  the  plan,  by  whom  its 
success  is  to  be  guaranteed  by  the  deposit  of  the 
sum  of  ^2,058,000.  .  .  .  The  company  is 
to  pay  the  guarantors  a  commission  of  five  per 
cent,  on  the  proceeds  of  the  issue  of  deferred 
income  bonds,  and  the  net  proceeds  of  the  issue 
are  to  be  applied  to  the  payment  of  the  floating 
debt." 

The  petition  prayed  for  the  approval  of  this 
proposition,  and  for  leave  to  issue  the  bonds.  It 
was  accompanied  by  the  report  of  one  of  the 
special  masters  approving  the  scheme. 

On  Nov.  18,  1880,  the  Court  granted  the 
prayer  of  the  petition,  and  authorized  the  rail- 
road company  to  accept  the  proposition  of  gua- 
rantee, and  to  issue  the  bonds.  The  money  ac- 
cruing therefrom  to  be  paid  to  the  receivers  and 
applied  to  the  payment  of  the  floating  debt  and 
the  redemption  of  the  securities  pledged  therefor. 

The  bill  further  set  forth  that  on  December  7, 
1880,  the  board  of  managers  of  the  railroad  com- 
pany authorized  the  president  to  issue  the  deferred 
bonds  in  order  to  pay  off  the  floating  indebted- 
ness, and  at  the  same  time  resolved  to  issue  in  ad- 
dition to  these  bonds  other  bonds  to  the  amount 
of  1150,000,000,  secured  by  a  new  consolidated 
five  per  cent,  funding  mortgage.  These  latter 
bondis  were  to  be  used  to  retire  dl  the  outstanding 


funded  indebtedness  of  the  company,  and  were 
to  be  divided  into  two  classes,  A  and  B.  Class 
A  were  to  be  either  perpetual  or  50  year  obliga- 
tions, with  provision  for  renewal  at  the  end  of 
50  years.  They  were  to  have  priority  over 
Class  B,  and  were  to  be  used  in  retiring  the  ear- 
lier obligations  of  the  company.  The  interest 
on  them  was  to  be  cumulative  and  subject  to  be 
collected  by  legal  proceedings  upon  any  default. 
Class  B  were  to  be  perpetual  obligations,  and 
were  to  be  used  in  retiring  the  later  obligations 
of  the  company.  The  interest  was  to  be  cumu- 
lative, but  no  suit  for  such  interest  could  be 
brought  until  three  years  after  default.  The  bill 
set  forth  that  this  scheme  was  subsequently  ap- 
proved by  the  receivers,  and  the  president  au- 
thorized to  carry  it  into  effect.  The  bill  further 
alleged  that  sul^riptions  for  the  deferred  bonds 
had  been  invited  and  received  from  various  par- 
ties, and  that  in  the  prospectus  inviting  these  sub- 
scriptions it  had  been  stated  that  the  deferred 
income  bonds  would  be  irredeemable. 

It  further  appeared  that  the  only  special 
authority  of  the  corporation  defendant  to  sell 
bonds  at  a  discount  was  contained  in  the  Act  of 
Assembly  of  Pennsylvania,  passed  February  18, 
187 1  (P.  L.  p.  91),  whereby  it  is  provided — 

"  Section  2.  That  the  president  and  managers  of  the 
Philadelphia  and  Reading  Railroad  Company  may  .  .  . 
secure  such  Usues  of  bonds  as  they  may  deem  advisable 
to  make,  bearing  such  rate  of  interest,  with  or  without 
provision  for  the  pajrment  of  taxes  on  the  said  bonds,  and 
payable  at  such  times  as  the  president  and  managers  may 
provide,  either  in  United  States  money  or  sterling,  by 
mortgaging  from  time  to  time  the  whole  or  any  part  of  its 
railroads,  real  and  personal  estate,  and  corporate  rights, 
and  franchises  acquired  or  to  be  acquired,  and  may  dis- 
pose of  the  said  bonds  at  such  price  and  in  such  manner 
as  they  may  determine;  and  any  such  mortgage  may,  at 
the  option  of  the  said  president  and  directors,  be  made  to 
secure  bonds  to  be  subsequently  issued,  as  well  as  those 
issued  prior  to  or  contemporaneously  with  the  date  of  the 
said  instrument." 

Complainants  alleged  that  both  the  deferred 
bond  scheme  and  the  blanket  mortgage  scheme 
were  beyond  the  power  of  the  corporation,  and 
prayed  for  an  injunction  to  restrain  respondents 
from  carrying  them  into  effect.  Simultaneously 
with  the  filing  of  the  bill,  complainants,  by  leave 
of  the  Court,  intervened  in  the  suit  in  which  the 
order  allowing  the  issue  of  the  deferred  bonds 
had  been  granted,  and  filed  the  present  petition 
for  a  revocation  of  that  order. 

On  February  14,   1881,  after  a  preliminary 
hearing  upon  the  bill  and  petition,  the  follow-' 
ing  opinion  and  decree  was'  filed,  McKennan, 
Circ.  J.  :— 

In  the  matter  of  the  Philadelphia  and  Reading 
Railroad  we  have  two  applications  before  us. 
One  is  a  motion  to  revoke  the  order  of  Novem- 
ber 18,  1880,  and  the  other  is  a  bill  which  seeks 
to  restrain  the  managers  and  officers  of  the  Read- 
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ing  Railroad  from  carrying  into  further  execu- 
tion what  is  known  as  the  deferred  bond  plan 
and  the  1150,000,000  loan.  As  to  the  first  of 
these  motions,  the  circumstances  under  which 
that  order  was  made  are  well  understood  from 
what  has  heretofore  been  said  by  the  Court.  It 
was  made  by  one  of  the  Judges  of  this  Court  at 
Chambers  at  Pittsburg.  The  other  member  of 
this  Court,  as  it  is  now  constituted,  was  not  pre- 
sent and  knew  nothing  of  it,  and  is  in  nowise 
responsible  in  any  sense  for  the  order.  It  was 
made  by  the  Circuit  Judge  alone,  and  he  alone 
is  responsible  for  it.  A  petition  was  presented 
asking  for  this  order,  in  which  the  receivers  of 
this  Court  and  the  Philadelphia  and  Reading  R. 
R.  Company  united.  It  was  approved  a nd  recom- 
mended by  gentlemen  of  the  bar  who  are  emi- 
nently entitled  to  the  confidence  and  respect  of 
the  Court,  and,  apparently,  all  interests  which 
could  intervene  were  represented  in  that  appli- 
cation. It  was  referred  to  a  master  appointed 
by  this  Court,  in  whose  intelligence  and  up- 
rightness all  confidence  ought  to  be  placed,  and 
he  advised  the  allowance  of  the  application 
upon  the  ground  chiefly  that  the  plan  proposed 
to  be  carried  out  was  within  the  chartered  powers 
of  the  company.  It  was,  therefore,  approved 
and  an  order  made,  which  is  now  upon  the 
record.  That  order,  by  its  natural  import,  is  an 
authorization  by  the  Court  to  the  Philadelphia 
and  Reading  Railroad  Company  to  carry  into 
effect  the  plan  which  is  generally  described  in 
the  petition  and  in  the  order.  But  such  was  not 
the  real  significance  of  the  order.  It  is  now 
conceded  that  such  an  order,  or  an  order  con- 
strued as  I  have  said  this  one  may  be  construed, 
was  beyond  the  authority  of  this  Court  to  make. 
It  was,  therefore,  intended  simply  to  allow  the 
Philadelphia  and  Reading  Railroad  Company  to 
exercise  its  chartered  faculties  without  embar- 
rassment from  an  injunction  order  which  was 
made  by  this  Court  at  the  time  the  receivers 
were  appointed.  It  is,  therefore,  clearly  the 
duty  of  the  Court  to  put  that  order  into  such 
form  as  will  express  the  intention  of  the  Court, 
and  as  will  properly  exercise  the  power  which 
the  Court  had  in  the  premises.  We  will  now 
make  this  order. 

And  now,  February  14,  1881,  this  motion 
having  been  fully  argued  by  counsel,  and  duly  con- 
sidered by  the  Court,  it  is  now  ordered  that  such 
part  of  the  said  order  of  November  18,  1880, 
as  purports  to  confer  authority  by  this  Court 
upon  the  Philadelphia  and  Reading  Railroad  to 
adopt  and  carry  into  effect  the  deferred  bond 
plan,  which  is  generally  described  in  said  order, 
be,  and  the  same  is  hereby  revoked,  and  that 
the  said  order  shall  be  construed  and  taken  only 
as  relieving  said  company  from  the  effect  of  the 


injunction  ordered  by  this  Court  when  receivers 
of  the  property  of  the  said  company  were  ap- 
pointed, by  permitting  it  to  exercise,  upon  its 
own  responsibility,  and  according  to  its  own  le- 
gal discretion,  such  powers  as  its  charter  con- 
ferred upon  it,  in  providing  means  for  the  pay- 
ment of  its  debts  in  the  mode  proposed. 

Butler,  J.,  filed  the  following  concuniDg 
opinion:  I  desire  to  add  just  a  word,  and  to 
guard  against  any  danger  of  misunderstanding 
I  have  put  it  in  writing.  I  desire  to  say  that  the 
conclusion  just  stated  has  received  the  full  appro- 
bation of  my  judgment,  after  such  careful  exami- 
nation and  thought  as  its  importance  demanded. 
From  the  opening  of  the  argument  this  result, 
in  its  main  feature,  seemed  inevitable,  and  yet  I 
was  so  impressed  with  the  delicacy  of  the  case, 
and  the  possible  consequences  of  interfering  at 
this  time,  as  to  incline  me  to  listen  with  interest 
and  favor  to  everything  that  could  be  urged 
against  it.  I  heard  nothing,  however,  which,  in 
my  judgment,  would  justify  a  different  conclusion. 
All  questions  other  tlian  that  directly  involved 
in  the  orders  about  to  be  made,  including,  of 
course,  the  question  of  power  in  the  corporation 
to  do  what  the  directors  propose,  I  understand 
to  be  reserved  for  future  determination,  as  has 
already  been  stated. 

Subsequently  the  cause  was  argued  upon  the 
question  as  to  the  validity  of  the  schemes  for  the 
issue  of  bonds  set  forth  in  the  bill. 

The  affidavits  read  on  behalf  of  defendants 
showed  that  the  complainants  had  been  informed 
by  the  president  of  the  defendant  company  of 
the  proposed  issue  of  bonds  some  three  months 
before  the  filing  of  the  bill.  Tliat  on  December 
8th,  1880,  the  president  went  to  London,  to 
make  the  necessary  arrangements  for  the  issue  of 
the  bonds,  and  upon  his  arrival  there  began  to 
arrange  for  the  issue  of  the  same;  that  in  inter- 
views with  the  complainant^,  the  latter  informed 
him  that  every  facility  should  be  given  him  to 
successfully  carry  out  the  plan ;  that  while  they 
doubted  its  success,  they  would  be  only  too  glad 
if  it  were  successful ;  that  the  complainants,  who 
had  been  the  agents  of  the  defendant  company, 
while  unwilling  to  act  as  such  in  bringing  out  the 
bonds,  had  approved  of  those  selected  by  the 
president;  that  subsequently,  on  January  5th, 
1 88 1,  the  prospectus  was  issued  in  London  and 
in  this  country,  inviting  subscriptions,  and  a 
copy  sent  to  complainants,  who  replied,  ac- 
knowledging simply  its  receipt ;  that  on  January 
15  the  subscription  lists  were  closed,  by  which 
time  the  bonds  had  all  been  subscribed  for ;  that 
on  January  24,  1881,  allotment  letters  had  been 
issued  in  London  and  in  this  country  to  the  sub- 
scribers; that  prior  to  the  issue  of  such    let- 
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ters,  the  following  correspondence  had   taken 
place: — 

6  Austin  Friars, 
London,  20th  January,  1881. 
Messrs.  McCalmont  Bros.  &  Co., 

Gentlemen — The  Daily  News  of  this  morning  con- 
Uins  the  following  cable  from  New  York  :  «*  Mr.  McCal- 
mont has  issued  a  notice  that  the  legality  of  the  J*hila- 
delphia  and  Reading  deferred  bonds  will  be  legally  con- 
tested." As  brokers  for  these  deferred  bonds,  which 
have  been  so  largely  subscribed  for  (fully  ^20,500,000 
hare  been  taken  by  your  fellow  shaj^holders,  holding 
410,000  shares),  we  think  it  our  duty  to  ask  you  whether 
you  have  authorized  the  publication  of  the  notice  above 
referred  to. 

We  remain,  gentlemen,  yours  respectfully, 

(Signed)  Satterthwaite  &  Co., 

John  Taylor  &  Co. 

16  Philpot  Lane, 
London,  E.  C,  20th  January,  1881. 
Messrs.  Satterthwaite  &  Co.,  Messrs.  John  Taylor  &  Co., 
6  Austin  Friars, 
Gentlemen — We  have  your  joint  note  of  this  date,  and 
in  reply  beg  to  say  that  we  cannot  be  responsible  for  what 
may  appear  in  the  newspapers.    We  can,  however,  say 
this,  that  our  agents  in  the  Ui\ited  Slates  are  acting  under 
legal  advice  in  the  steps  they  are  taking  in  order  to  secure 
a  prudent  management  of  the  Philadelphia  and  Reading 
Railroad,  in  which  we  are  so  largely  interested,  both  as 
shareholders  and  bondholders. 

We  remain,  gentlemen,  your  obedient  servants, 

(Signed)  McCalmont  Bros.  &  Co. 

Richard  C,  Dale,  Ashbel  Green,  and  John 
C.  Bullitt,  for  complainants. 

Whatever  might  be  the  power  of  the  Board  of 
Managers  to  make  a  new  issue  of  ordinary  stock, 
and  even  to  sell  such  stock  at  as  ruinous  a  sacri- 
fice as  they  pleased,  there  seems  to  be  no  ques- 
tion that  no  such  power  exists  to  make  an  issue 
of  stock  with  incidents  attached  thereto  of  a  dif- 
ferent character  from  ordinary  stock,  unless  such 
power  be  expressly  given  by  charter  or  statute. 

Kent  V.  Quicksilver  Mining  Co.,  78  N.  Y.  159. 

Curry  v.  Scott,  54  Pa.  St.  270. 

Field  on  Corporations,  {121. 

The  only  Act  under  which  this  corporation 
could  claim  to  sell  these  bonds  is  the  Act  of  Feb. 
18,  187 1.  But  these  so-called  bonds  are  not 
properly  bonds,  as  spoken  of  by  the  said  Act. 

Blackstone,  Vol.  II.  p.  340. 

Bouvier's  Law  Dictionary,  title  Bond. 
They  lack  the  essential  element  of  being  in- 
struments for  the  payment  of  a  sum  certain  at  a 
day  appointed.  Nor  is  the  scheme  valid  as  an 
issue  of  stock,  since  a  board  of  managers  has  no 
power  to  sell  the  stock  of  a  corporation  for  less 
than  its  par  value.  Such  an  act  is  fraudulent 
both  as  to  creditors  and  stockholders. 

Sturges  V.  Stetson,  I  Biss.  249. 

Fosdick  V.  Sturges,  I  Biss.  255. 

Mann  v.  CooVt,  20  Conn.  179. 

Fisk  V.  R.  R.  Co.,  53  Barb.  513. 

Upton  V.  Tribilcock,  i  Otto,  45. 

2  Redfield  on  Railways,  444. 

Courts  of  equity  have  a  jurisdiction  over  cor- 


porations, at  the  instance  of  one  or  more  of  their 
members,  to  apply  preventive  remedies  by  in- 
junction, to  restrain  those  who  administer  them 
from  doing  acts  which  would  amount  to  a  viola- 
tion of  charters,  etc. 

CunlifTv.  Manchester  &  Bolton  Canal  Co.,  2  Russ. 

&  Mylne,  Ct.  480,  n. 
Ware   r.   Grand   Junction  Water  Co.,   2  Russ.   & 

Mylne,  470. 
Bagshaw  v.  Eastern  Counties  Railway  Co.,  7  Hare, 

Ch.  R.  114. 
Salomons  v.  Lanig,  14  Jurist,  279,  Dec.  1850. 
Wright  V.  Oroville  Mfg.  Co.,  40  Cal.  20. 
March  v.  Eastern  R'way  Co.,  40  N.  H.,  548. 
Heath  v.  Erie  R.  W.  Co.,  8  Blaich.  347. 
Pond  V,  Vermont  Valley  R.  R.  Co.,  12  Biatch.  280. 
Manderson  v.  Bank,  4  Casey,  379. 
John  G.  Johnson  and  James  E,  Gowen,  contra. 
While  the  jurisdiction  of  equity  to  enjoin  any 
unauthorized  departure  from  the  original  objects 
of  an  incorporation  is  unquestioned,  a  stock- 
holder invoking  the  aid  of  the  Court  by  injunc- 
tion in  such  a  case,  must  show  promptness  and 
diligence  in  the  assertion  of  his  rights,  and  if  he 
waits  until  large  sums  of  money  have  been  ex- 
pended, and  great  public  interests  created,  he 
will  not  be  allowed  to  enjoin. 
High  on  Injunctions,  {  768. 
Graham  v,  Birkenhead,  etc.,  R*w  Co.,  2  McN.  &  G. 

146. 
Greatwestern  R'w  Co.  v.  Oxford  RV  Co.,  3  DeG. 

M.  &  G.  341. 
Samuel  v,  Holladay,  i  W^oolworth  C.C.  Rep.  400. 
A  preliminary  injunction  cannot  be  granted 
when  the  act  sought  to  be  restrained  has  been 
already  done. 

Salisbury  v.  The  Metropolitan  R'w  Co.,  39  L.  J. 

Ch.  429. 
Camblos  v,  Phila.  &  Reading  R.  R.  Co.,  9  Phila. 

411. 
Lehigh  Coal  &  Nav.  Co.  v.  Lehigh  Valley  R.  R. 
Co.,  referred  to  in  Andenreid  v,  Phila.  &  Reading 
R.  R.  Co,  68  Pa.  St.  376. 
Washington  University  v.  Green,  i  Md.  Ch.  97. 
New  York  Printing  &  Dying  Est.  v.  Fitch,  i  Paige, 

97. 
Bosley  v.  Susquehanna  Canal,  3  Bland,  65. 
Attorney-General  v.  New  Jersey  R.  R.  Co.,  2  H.  W. 

Green,  Ch.  R.  136. 
Attorney-General  v.  City  of  Paterson,  i  Stockton, 
624. 
When  the  bill  in  the  present  case  was  filed, 
the  contracts,  the  making  of  which  was  sought 
to  be  thereby  enjoined,  had  been  already  com- 
pletely made  with  some  nineteen  hundred  dif- 
ferent persons,  by  their  acceptance  of  the  offer 
contained  in  the  prospectus. 

County  of  Moultrie  v.  Rockingham  Ten-cent  Savings 
Bank,  2  Otto,  631. 
The  contracts  having  been  completed,  no  de- 
cree can  be  made  in  a  proceeding  to  which  the 
subscribers  are  not  parties. 
Storv's  Equity  PI.  }  76,  a. 
Mallow  V.  Hinde,  12  Wheaton,  193. 
Marsh  v.  Burroughs,  I  Wood's  C.  C.  Rep.  468. 
Carlisle  v.  South  Eastern  Ry.  0)„  i  McNaughlon  & 
Gordon,  689. 
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Fawcett  v,  Laurie,  i  Drewry  &  Smale,  192. 
A  court  of  equity  cannot  interpose  at  the  in- 
stance of  a  stockholder  and  assume  to  interfere 
with  the  control  of  the  company  by  the  direc- 
tors, where  it  is  not  shown  that  their  acts  are 
uUra  vires  or  fraudulent. 

Forbes  v,  R.  R.  Co.,  2  Woods  C.  C.  Rep.  331. 

Simpson  v.  Westminster  Palace  Hotel  Co.,  8  H.  of 
L.  Ca.  719. 

Field  on  Corporations,  \  397. 

Green's  Brice's  Ultra  Vires,  p.  614,  n.  a. 

High  on  Injunctions,  {  761. 
The  bonds  to  be  issued  are  within  the  power 
of  the  company,  and  therefore  within  the  power 
of  the  managers,  since  all  the  powers  of  the 
company  are  by  the  charter  and  by-laws  vested 
in  the  managers. 

The  Insurance  Bank  of  Columbus  v.  Bank  of  U.  S., 
4  Clark,  125. 

Green's  Brice's  Ultra  Vires,  227,  229,  467,  n.  a. 

Spain  V,  Hamilton's  Admr.,  I  Wall.  626. 

Lloyd  V,  Scott,  4  Peters,  205. 
This  is  not  an  issue  of  stock.  If  the  bonds  were 
redeemable  at  any  future  time,  no  matter  how  re- 
mote, it  could  not  be  contended  for  an  instant 
that  the  mere  agreement  that  the  interest  was  de- 
pendent upon  and  payable  out  of  profits  consti- 
tuted the  holder  a  stockholder.  Practically,  there 
is  no  difference  whatever  between  an  irredeema- 
ble bond  and  one  payable  a  hundred  years  off.  It 
being  admitted  that  the  payment  of  interest  out 
of  profits  does  not  make  the  holder  a  stockholder, 
what  is  there  in  the  fact  that  the  bonds  are  irre- 
deemable to  constitute  him  one?  The  two 
most  vital  and  indeed  the  distinguishing  charac- 
teristics of  stock  are  wanting  in  this  case,  viz., 
the  right  to  control  the  company's  affairs,  and  a 
right  to  share  in  the  property  of  the  company  in 
case  of  a  sale  and  a  balance  remaining  after  pay- 
ment of  debts. 

C.  A.  V. 
April  21,  1 88 1.  The  Court.  McKennan, 
Circ.  J.  The  present  proceeding  is  twofold; 
first,  to  obtain  a  rescission  of  an  order  made 
November  18,  1880,  by  one  of  the  Judges  of 
this  Court  at  Chambers,  touching  the  issue  by 
the  Philadelphia  and  Reading  Railroad  Com- 
pany of  ^34,000,000  of  **  deferred  bonds ;"  and 
second,  to  enjoin  the  issue  of  such  bonds. 

Whatever  may  be  the  literal  import  of  the 
order  of  November  18,  1880,  only  the  signifi- 
cance and  effect  of  an  order  by  consent  can  be 
given  to  it.  The  petition  for  it  was  referred  to 
one  of  the  masters  in  the  cause.  His  report  was 
favorable,  all  classes  of  interest  supposed  to  be 
affected  by  it  were  apparently  represented  and 
concurring,  and  it  was,  therefore,  made  without 
argument  and  as  of  course.  When  it  was  after- 
wards  challenged  by  the  complainants  here,  the 
circumstances  under  which  it  was  made  were 
fully  explained,  and  its  phraseology  was  so 
changed  as  to  exclude  any  inference  of  authori- 


tative sanction  of  the  plan  referred  to.  The  pe- 
tition for  the  revocation  of  the  order  must  then 
stand  upon  the  same  footing  as  to  merit  with  the 
motion  for  the  injunction. 

The  deferred  bond  plan  is  challenged,  for  the 
vital  reason  that  the  corporation  is  legally  in- 
competent to  institute  it.  It  is  notably  peculiar 
in  its  features.  It  is  a  proposition  by  the  corpo- 
ration that  the  stock  and  bondholders  shall  sub- 
scribe and  pay  ratably  over  ^10,000,000,  to  be 
used  in  extinguishing  the  floating  debt  of  the 
corporation  ;  that  to  each  subscriber  sliall  be  is- 
sued a  writing,  the  form  of  which  is  yet  unde- 
termined, entitling  him  to  receive  six  per  cent, 
on  the  sum  of  I50  for  each  $1$  paid  by  him,  out 
of  the  net  earnings  of  the  corporation,  after  pay- 
ing all  fixed  charges  and  a  dividend  of  six  per 
cent,  upon  the  common  shares,  and  that  for 
further  interest  these  subscriptions  will  rank 
pari  passu  with  the  common  shares.  Is  this 
proposition  then  authorized  by  the  charter  of 
the  corporation  ? 

The  principle  by  which  we  must  be  guided  in 
answering  this  question  has  been  so  often  the 
subject  of  judicial  recognition  that  it  has  grown 
into  an  axiom  of  construction.  It  is  this :  that 
the  exercise  of  powers  which  are  not  conferred 
upon  a  corporation  by  express  concession  or 
clear  implication  must  be  taken  as  denied  to  it. 
It  is  thus  comprehensively  stated  by  Mr.  Justice 
Miller,  in  Thomas  et  al,  v.  The  West  Jersey 
Railroad  Company  (11  Otto,  82):  **  We  take 
the  general  doctrine  to  be  in  this  country,  though 
there  may  be  exceptional  cases  and  some  authori- 
ties to  the  contrary,  that  the  powers  of  corpora- 
tions organized  under  legislative  statutes  are  such, 
and  such  only,  as  those  statutes  confer.  Con- 
ceding the  rule  applicable  to  all  statutes,  that 
what  is  fairly  implied  is  as  much  granted  as  what 
is  expressed,  it  remains  that  the  charter  of  a  cor- 
poration is  the  measure  of  its  powers,  and  that 
the  enumeration  of  these  powers  implies  the  ex- 
clusion of  all  others." 

Whatever  power  the  defendant  has  in  the 
premises  can  only  be  found  in  its  general  au- 
thority to  borrow  money.  Neither  in  the  char- 
ter of  the  defendant,  nor  in  the  special  Act 
which  authorizes  it  to  sell  bonds,  which  it  may 
issue  below  par,  is  anything  contained  to  legalize 
the  contested  proposition,  unless  it  can  be  put 
on  the  footing  of  a  loan.  Has  it  then  this  char- 
acter ?  I  think  plainly  not.  It  does  not  pro- 
pose to  create  the  relation  of  debtor  and  creditor 
between  the  defendant  and  the  subscribers.  The 
money  obtained  by  the  defendant  could  not  be 
regarded  as  borrowed,  because  that  implies  reim- 
bursement, and  it  is  not  demandable  by  the  sub- 
scribers or  payable  by  the  defendant.  It  has  not 
the  essential  and  distinguishing  qualities  of  a  loan. 
It  contemplates  a  stipulation  that  the  subscribers, 
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in  consideration  of  the  sums  paid — not  lent — by 
them,  shall  be  entitled  to  receive,  in  a  remote 
and  uncertain  contingency,  a  portion  of  the  de- 
fendant's earnings,  to  be  measured  by  a  certain 
rate  j)er  cent,  upon  three  times  the  sums  paid  by 
them,  and  after  that  shall  participate  with  the 
common  shareholders  in  the  division  of  the  re- 
siduary earnings.  By  what  allowable  definition 
of  a  loan  or  borrowing  such' a  transaction  can  be 
embraced  I  am  at  a  loss  to  conceive.  Nor  will 
the  fact  that  it  is  to  be  evidenced  by  the  sealed 
writing  of  the  defendant  change  its  inherent 
character  and  bring  it  within  the  range  of  a 
power  to  which  it  is  not  otherwise  referable. 

In  one  respect,  and  in  one  only,  does  the  plan 
proposed,  resemble  a  loan,  and  that  is  in  the  re- 
sult to  be  attained.  They  are  both  expedients 
for  raising  money,  but  the  method  of  accom- 
plishing this  result  is  of  the  essence  of  the  power 
of  the  corporation.  If  its  employment  has  not 
explicit  legal  sanction  it  cannot  be  made  availa- 
ble. If  the  defendant  were  offered  a  rental  for 
its  property  amply  sufficient  to  relieve  it  from 
the  burden  of  embarrassment  with  which  it  is 
now  struggling,  unless  it  could  show  that  its  legis- 
lative creator  had  endowed  it  with  a  right  to  make 
a  lease,  it  could  not  accept  such  relief.  (Thomas 
V.  West  Jersey  Railroad  Company,  t?«/^.)  And, 
although  it  has  power  to  acquire  real  estate 
for  all  necessary  corporate  purposes,  no  one 
would  maintain  that  it  could  lawfully  enter  into 
a  contract  for  the»purchase  of  real  estate  merely 
to  resell  and  thereby  realize  large  gains.  Au- 
thority to  raise  money  by  borrowing  does  not 
imply  the  use  of  another  and  different  method 
of  raising  it,  however  well  adapted  to  the  end  it 
may  be.  Even  in  the  prospectus  issued  by  the 
president  of  the  defendant  (Exhibit  I)  the  pro- 
posed issue  of  '*  deferred  bonds'*  is  not  in  any 
aspect  treated  as  a  loan,  and  the  system  is  cor- 
rectly stated  to  be  new  in  the  United  States,  and 
to  have  been  frequently  adopted  in  Great  Britain 
with  great  benefit  to  the  companies  and  to  sub- 
scribers. But  we  know  that  in  Great  Britain 
this  '*  system"  is  expressly  authorized  by  statute, 
and  hence  it  may  be  assumed  that  such  legisla- 
tion was  deemed  necessary  to  legalize  a  resort  to 
it.  Is  not  this  suggestive  of  the  inference  that, 
although  it  has  been  proved  to  be  of  great  benefit 
in  Great  Britain,  it  is  "new"  in  this  country, 
because  it  has  been  regarded  as  without  necessary 
legislative  authorization  ? 

I  am,  therefore,  of  opinion,  that  the  issue 
of  "deferred  bonds,"  as  proposed,  is  without 
warrant  of  law,  and  that  the  order  of  November 
18, 1880,  ought  to  be  revoked  and  a  preliminary 
injunction  granted,  and  it  is  so  ordered. 

Concurring  opinion  by  Butler,  D.  J. 

I  propose  to  consider  one  only  of  the  several 


aspects  in  which  this  case  has  been  presented.  Are 
the  contemplated  acts  charged  in  the  bill  u/fra 
vires — in  other  words,  have  the  defendants  law- 
ful authority  to  do  what  is. proposed  by  the  "  de- 
ferred bond  scheme?"  As  described  in  the 
president's  "  plan  for  financial  reorganization," 
in  the  directors  and  receivers'  petition  to  the 
Court,  of  November,  1880,  and  in  the  pros- 
pectus subsequently  issued,  and  as  illustrated  by 
the  sample  before  us  of  certificate  or  bond  to  be 
delivered  to  subscribers,  it  proposes  an  issue  of 
^34>3oo>ooo  irredeemable  income  bonds  of  ^50 
each,  at  the  price  of  ^15  per  bond,  with  interest 
at  the  rate  of  six  per  cent,  on  the  face  value, 
payable  annually  out  of  such  surplus  earnings  as 
may  remain  after  defraying  expenses  and  afford- 
ing dividends  of  six  per  cent,  to  the  common 
stockholders,  with  a  right  to  share  equally  with 
such  stockholders  any  balance  that  may  remain 
after  six  per  cent,  is  thus  paid.  In  the  language 
of  the  president's  London  address,  of  December 
23,  1880,  it  proposes  to  give  "  to  every  one  who 
will  pay  I15  an  obligation  for  the  nominal  value 
of  $50,  which  is  never  to  mature — with  no 
liability  on  the  company^s  part  to  pay  the  princi- 
pal, and  which  shall  entitle  the  holder,  after  the 
common  shares  have  had  a  dividend  of  six  per 
cent.,  to  all  that  is  earned  up  to  six  per  cent., 
and  thereafter  to  a  further  dividend  pari  passu 
with  the  common  shares." 

That  the  defendants  have  power  to  borrow 
money  is  not  questioned,  and  could  not  be. 
The  plaintiffs  assert,  however,  that  this  is  not  a 
proposition  to  borrow  money,  but  a  scheme  to 
sell  stock.  The  defendants  claim  that  it  is  stricdy 
a  proposition  to  borrow — conceding  that,  if  it  is 
not,  but  virtually  is  to  sell  stock,  they  have  no 
lawful  authority  to  carry  it  out.  Thus  a  vital 
issue  of  law  is  sharply  defined  and  presented. 
It  is  one  that  neither  requires  nor  admits  of  ex- 
tended discussion.  Every  admissible  definition 
of  the  term  borrow  or  loan,  as  applied  to  money 
and  commercial  transactions,  embraces  an  obliga- 
tion to  return  the  property  borrowed.  A  loan 
of  money  is  universally  understood  to  be  the 
delivery  of  a  certain  sum  to  another,  on  con- 
tract for  its  return,  generally  with  interest,  as 
compensation  for  its  detention  and  use.  To 
call  the  payment  of  money  to  another,  who  is  to 
receive  and  permanently  retain  it  as  his  own,  in 
consideration  for  an  annual  benefit  or  profit,  a 
loariy  would  seem  to  be  a  plain  misuse  of  lan- 
guage. 

There  is  no  such  thing  known  to  commerce 
or  transactions  in  money  as  an  irredeemable  loan 
in  the  sense  here  involved.  Governments  have 
issued  obligations  without  provision  or  stipulation 
for  repayment  of  the  principal  borrowed ;  but 
such  obligations  are  redeemable  at  pleasure. 
Running,  however,  for  an  indefinite  time,  with 
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no  power  in  the  holder  to  exact  payment,  they 
have  come  to  be  regarded  as  irredeemable,  and 
an  investment  in  them  is,  therefore,  treated  and 
described,  not  as  a  loan,  but  as  the  purchase  of  an 
annuity  or  stock.  Aside,  however,  from  the  ab- 
stract considerations  involved  in  defining  the  term 
borrow  or  loan^  the  corporate  powers  of  the  de- 
fendants to  borrow  money  must  be  held  to  apply 
only  to  such  methods  of  borrowing  as  fall  within 
the  ordinary  sense  of  the  term — as  understood 
by  the  community,  and  illustrated  in  commercial 
transactions.  Applying  this  test  to  the  proposi- 
tion here  under  consideration,  it  becomes  plain 
that  the  transaction  contemplated  is  not  a  loan. 
The  certificate  proposed  to  be  issued  would  vest 
in  the  owner  a  joint  interest  with  the  common 
stockholder  in  the  capital  or  property  of  the 
corporation,  an  interest  purchased  with  his 
money,  the  earnings  of  which  would  be  paid  to 
him  in  dividends. 

In  every  essential  respect,  therefore,  he  would 
be  a  stockholder.  The  circumstance  that  he 
could  not  vote  for  directors  would  not  change 
the  character  of  his  interest  or  the  nature  of  his 
relation  to  the  company  and  its  property.  His 
situation  would  be  similar  to  that  of  a  silent  part- 
ner in  a  commercial  firm.  The  proposition, 
therefore,  is  for  the  sale  of  interests  in  the  capi- 
tal of  the  corporation — a  sale  of  shares,  shorn  of 
the  privilege  of  voting,  with  the  right  to  divi- 
dends regulated  by  contract.  It  would  seem 
that  the  defendants  contemplated,  in  the  begin- 
ning, a  sale  of  stock  in  the  usual  form,  calling 
the  transaction  by  its  proper  name.  Testimony 
taken  by  the  master  tends  to  show  this.  The 
absence  of  power  to  make  such  sale,  and  the  ap- 
parent impossibility  of  borrowing  money  at  the 
u.*iual  rates  and  by  the  usual  methods,  and  the 
obstacles  interposed  by  usury  laws,  doubtless  led 
to  the  change  of  plan,  which,  however,  is  little, 
if  anything,  more  than  a  change  in  name. 

The  original  thought  and  purpose  have  so  far 
remained  in  the  minds  of  the  projectors,  that  the 
annual  payments  contemplated  are  still  called 
'*  dividends,'*  as  appears  by  the  "  plan  for  reor- 
ganization,'* the  directors'  petition  to  Court,  the 
"prospectus,"  and  the  president's  London  ad- 
dress, while  the  scheme  itself  is  described  by 
them  as  **an  issue  of  stock,"  and  called  such  in 
the  circular  (known  as  Exhibit  K),  wherein  it  is 
said,  this  *' issue  of  stock,  with  such  prospects, 
at  {30  per  ^100,  ought  to  produce  a  large  bonus 


to  such  shareholders  as  may  desire  to  sell  their 
allotments,  as  its  prospect  of  dividends  is  much 
better  than  those  of  many  existing  stocks  stand- 
ing at  a  higher  price." 

The  English  precedents  which  appear  to  have 
suggested  this  scheme,  were,  so  far  as  we  have 
been  referred  to  them,  all  sales  of  stock  in  the 
usual  form.  In  his  London  address,  the  presi- 
dent said:  "This  scheme  is  not  a  new  one. 
Other  companies  in  England  have  adopted  this 
plan  before.  Within  the  last  five  or  six  years, 
according  to  a  statement  furftished  me,  the  Lon- 
don, Brighton,  and  Southeast  Railway  issued 
;^i, 500,000  worth  of  ordinary  stock  at  45  per 
cent,  of  its  par  value.  The  Grand  Trunk  Rail- 
way of  Canada  issued  ;^7,5oo,ooo  of  ordinary 
stock  at  £^22  8 J.  *  I  am  told  that  the  Manches- 
ter, Sheffield,  and  Lincolnshire  Company  has 
issued  ;^i,  100,000  of  ordinary  stock  at  50  per 
cent.,  and  therefore  we  are  not  the  first  com- 
pany to  adopt  a  new  scheme,  which  has  been 
heralded  by  a  good  many  people  with  a  vast 
amount  of  ridicule." 

Thus  it  appears  by  the  statements  of  the  presi- 
dent not  only  that  the  English  precedents  were 
issues  of  ordinary  stock,  but  also  that  he  regards 
this  scheme  as  precisely  the  same.  The  unfor- 
tunate distinction,  however,  between  it  and  the 
precedents  is,  that  they  were  authorized  by  stat- 
ute, while  it  is  not.  The  26th  and  27th  Vic- 
toria, of  July,  1863,  known  as  **  The  Companies' 
Clauses  Act,"  provides  not  only  for  the  issue  of 
ordinary  stock  or  shares  at  tess  than  the  par 
value,  by  railway  companies  chartered  in  pursu- 
ance of  or  conformity  with  it,  but  also  for  an 
increase  of  the  capital  by  an  issue  of  what  is 
called  debenture  stock.  That  the  defendants 
have  no  authority  to  issue  stock  for  the  purposes 
involved  in  the  scheme  under  consideration,  is 
not  only  clear  on '  examination  of  the  charter, 
and  subsequent  statutes  relating  to  the  subjects, 
but  is  fully  conceded  by  their  counsel.  The 
proposed  mortgage  for  $150,000,000  being  liable 
to  the  same  objection  as  respects  a  part  of  the 
bonds  proposed  to  be  secured  thereby,  no  further 
reference  to  it  is  necessary. 

Subsequently,  in  accordance  with  these  opin- 
ions, the  Court  entered  decrees  enjoining  the 
defendants  from  carrying  out  either  the  deferred 
bond  scheme  or  the  blanket  mortgage  scheme, 
as  set  forth  in  the  petition  and  bill. 
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S>Mpreme  €ourt. 


Jin.  *8i,  7.  Feb.  15,  1881. 

Wynn,  Admr.,  etc  v.  Wood. 

Statute  of  Frauds — Promise  to  pay  the  debt  of 
another —  When  a  promise  by  parties  succeeding 
to  tJie  assets  of  a  firm  to  pay  the  creditors  of  the 
firm  is  not  a  promise  within  the  Statute  of 
Frauds — Right  of  person  beneficially  interested 
in  a  contract  to  sue  in  his  own  name  upon  satd 
contract. 

If  one  deliver  money  or  personal  property  to  another 
under  the  promise  of  the  latter  to  deliver  it  over  to  a  third 
person  who  has  a  beneficial  interest  therein,  or  to  convert 
it  into  money  and  pay  him  the  proceeds,  the  third  person 
can  maintain  an  action  therefor  against  the  promisor. 

A  promise  by  partners  who  purchase  the  assets  of  a 
firai  for  a  fixed  price  to  be  distributed /r^  ro/^z  among  the 
creditors  of  said  firm,  is  not  a  promise  to  pay  the  debt  of 
another,  and  hence  need  not  be  in  writing. 

W.  S.  &  H.  purchased  the  assets  of  F.  F.  S.  &  Co.,  and 
vertNdly  agreed  to  pay  the  debts  out  of  the  purchase-money ; 
m  an  action  by  a  creditor  of  the  latter  against  the  former : 

Htld  (reversing  the  judgment  of  the  Court  below),  that 
the  creditor  being  beneficially  interested  in  the  contract 
could  maintain  an  action  in  his  own  name. 

Held  further^  that  the  contract  was  not  within  the  Stat- 
vte  of  Frauds. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Aasumpsit,  by  Benjamin  J.  Wynn  against  Ed- 
ward R.  Wood,  Ferdinand  F.  Sharp,  and  J. 
Gardiner  Haines,  late  trading  as  Wood,  Sharp, 
&  Haines.  The  plaintiff  having  died  subsequent 
to  the  trial,  his  administrator  was  substituted. 
Plea,  the  general  issue. 

On  the  trial,  before  Fell,  J.,  it  was  shown  that 
the  plaintiff  was  a  book-keeper  and  manager  for  F. 
F.  Sharp  &Co.,  a  firm  of  glass  manufacturers  in 
Millville,  N.  J. ;  that  the  defendants  entered  into 
a  copartnership,  purchased  the  assets  of  Sharp  & 
Co.,  and  continued  its  business.  There  was  con- 
siderable testimony  that  the  defendants  verbally 
agreed  to  pay  eighty  per  cent,  of  the  debts  of 
Sharp  &  Co.  And  their  articles  of  copartner- 
ship provided  that  the  defendants  should — 

**  pay  for  tl^p  property  purchased  by  distributing  the  pur- 
chase-money among  the  creditors  of  F.  F.  Sharp  &  Co. 
Qotil  the  said  creditors  are  satisfied,  supposing  the  pur- 
chase-money to  go  so  far,  and  to  pay  the  surplus,  if  any 


should  be  found  after  satisfying  the  creditors,  over  to  F.  F. 
Sharp  &  Company. 

*  *  *  :|c  :|c 

"  In  reference  to  any  surplusthat  may  by  chance  arise 
from  the  assets  of  F.  F.  Sharp  &  Company,  or  of  other 
preceding  firms  of  which  F.  F.  Sharp  was  a  partner,  after 
paying  the  debts  of  said  firm  and  the  claims  of  Isaac 
Sharpless,  it  is  mutually  agreed  that  previous  to  crediting 
the  said  chance  surplus  to  F.  F.  Sharp,  there  shall  be  a 
credit  to  the  amount  of  ten  per  cent.-  on  the  collections 
given  to  Wood,  Sharp  &  Haines  for  care  and  trouble  in 
making  the  collections  and  paying  the  debts  of  said  firm 
of  F.  F.  Sharp  &  Company. 

"  It  is  mutually  agreed  that  the  said  Wood  shall  have 
general  »|pervision  of  the  business,  and  shall  devote  to 
it  as  much  attention  as  his  numerous  other  vocations  will 
admit.*' 

The  plaintiff  testified  :— 

**A11  these  items  that  I  have  heretofore  men- 
tioned as  due  me,  have  many  times  been  admitted 
to  be  due  by  F.  F.  Sharp.  Mr.  Edward  R. 
Wood,  as  a  member  of  the  firm  of  Wood,  Sharp 
&  Haines,  has  also  admitted  the  correctness  of 
these.  In  August,  1873,  Mr.  Edward  R.  Wood 
received  a  statement  of  the  whole  of  this  indebt- 
edness from  me,  and  he  came  to  see  me  and  felt 
very  bad  about  it.  I  said  to  him  that  he  had  pro- 
mised, as  the  moneyed  man  of  the  firm  of  Wood, 
Sharp  &  Haines,  and  speaking  for  the  firm,  had 
promised  to  pay  it.  He  said,  'Did  I?'  Mr. 
Wood  made  me  that  promise  before  August, 
1873,  arid  he  called  on  me  twice  before  that 
time  in  the  office  at  Millville,  and  said  to  me, 
*  Make  out  your  account  and  I  will  see  that  it  is 
paid:  I  will  pay  it.  You  ought  not  to  take 
eighty  per  cent. :  you  are  entitled  to  all  of  it.*  " 

F.  F.  Sharp,  one  of  the  defendants,  testi- 
fied: 

"  The  firm  of  Wood,  Sharp  &  Haines  did  re- 
ceive assets  from  F.  F.  Sharp  &  Co.,  amounting 
to  about  one  hundred  and  fourteen  thousand 
dollars  (|i  14,000) ;  it  did  assume  certain  liabili- 
ties of  the  firm  it  succeeded,  to  be  eighty  per 
cent,  of  the  whole  liabilities  of  F.  F.  Sharp  & 

Co 

I  saw  him  in  reference  to  the  claim,  and  I  told 
him  he  would  be  paid  as  the  others  were  (I  mean 
the  plaintiff) ;  this  was  in  consideration  of  ser- 
vices that  had  been  rendered  by  the  plaintiff  to 
the  firm  of  F.  F.  Sharp  &  Co.  These  promises 
were  made  at  about  the  time  of  the  commence- 
ment of  the  new  firm." 

It  was  also  shown  that  the  firm  had  paid  most 
of  the  creditors  and  had  paid  Sharp  ^12,000,  and 
Sharpless,  his  late  partner,  ^5000. 

Upon  motion  of  defendant's  counsel,  the 
Court  "  expressing  the  opinion  that  there  was  no 
evidence  of  any  promise  either  express  or  im- 
plied, that  the  firm  of  Wood,  Sharp  &  Haines 
had  assumed  the  liabilities  of  F.  F.  Sharp  &  Co.," 
granted  a  nonsuit,  which  the  Court  in  banc  subse- 
quently refused  to  take  off. 
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Thereupon  plaintiff  took  this  writ,  assigning 
for  error  the  action  of  the  Court. 
John  Scollayy  for  plaintiff  in  error. 
If  one,  in  consideration  of  funds  being  placed 
in  his  hands,  agree  to  pay  the  debt  of  another, 
although  that  other  may  still  continue  liable, 
nevertheless  such  an  agreement  is  not  within  the 
Statute  of  Frauds,  and  it  need  not  be  in  writing. 
Justice  V,  Tallman,  5  Norris,  147. 
Townsend  v.  Long,  27  Smith,  143. 
Taylor  v.  Preston,  29  Sm.  436. 
The  plaintiff  could  maintain  an  action  on  the 
contract  in  his  own  name. 
Guthrie  V.  Kerr,  4  N.  303. 
BIymire  v,  Boistle,  6  W.  182. 
Torrens  v,  Campbell,  24  Sm.  470. 

S.  5.  Holiingsworthy  for  defendants  in  error. 

Under  the  plaintiflTs  testimony  no  liability  to 

him  was  shown  ;  the  defendants'  contracts  could 

not  be  enforced  by  an  action  of  assumpsit  by  one 

of  Sharp  &  Co.'s  creditors. 

Townsend  v.  Long,  supra. 

Beach  v,  Hotchkiss,  2  Conn.  425. 

Treat  v.  Stanton,  14  Id.  445. 

Reeside  v.  Reeside,  13  Wr.  322. 

Stone  V,  Justice,  9  Phila.  23. 
That  the  promise  is  within   the   Statute   of 
Frauds  if  the  contract  was  simply  to  pay  the 
creditors  of  the  old  firm  is  settled  by — 

Shoemaker  v.  King,  4  Wr.  107. 

Maule  V.  Bucknell,  14  Id.  39. 
Either  the  defendants  agreed  to  takt  the  as- 
sets of  the  plaintiffs  debtors  and  pay  their  credit- 
ors in  whole  or  part — in  which  case  the  plaintiffs 
debtors y  i.  e,  (the  promissee),  alone  could  sue. 

BIymire  v.  Boistle,  6  Watts,  182. 

Campbell  v,  Lacock,  4  Wr.  448. 

Railroad  Co.  v.  Railroad  Assoc.,  8  Phila.  108. 
And  even  the  promissee  in  such  case  could  not 
sue  unless  the  promise  was  in  writing. 

Shoemaker  v.  King,  4  Wr.  107. 

Maule  V.  Bucknell,  14  Wr.  39. 
Or  the  defendants  agreed  to  take  the  assets  of 
plaintiffs  debtors,  and  either  distribute  their  pro- 
ceeds or  the  price  agreed  upon  as  their  value, 
among  all  the  creditors  of  the  plaintiffs  debtors. 
In  such  case  assumpsit  will  not  lie  by  one  of  such 
creditors. 

Reeside  t'.  Reeside,  13  Wr.  322. 

Gallagher  v.  Gallagher,  6  Phila.  528. 

Clapp  V,  Lawion  &  Wright,  31  Conn.  75. 

May  2,  1881.  The  Court.  The  Court 
thought  the  evidence  of  the  plaintiff  insufficient 
to  submit  to  the  jury.  It,  therefore,  ordered  a 
compulsory  nonsuit,  and  refused  to  take  it  off. 
This  presents  the  alleged  error.  The  defendants. 
Wood,  Sharp  .&  Haines,  are  copartners  in  the 
business  of  manufacturing  and  selling  window 
glass,  and  in  selling  oils  and  paints.  They  are 
the  successors  of  the  firm  of  F.  F.  Sharp  &  Co. 
This  original  firm  was  indebted  to  the  plaintiff 
before  and  at  the  time  of  the  transfer  to  the  de- 


fendants. It  transferred  all  its  stock  in  trade, 
good- will,  fixtures,  and  book  accounts  to  the  de- 
fendants. The  contention  is  whether  the  terms 
of  transfer  and  subsequent  transactions  gave  the 
plaintiff  a  legal  right  of  action  against  the  de- 
fendants to  collect  the  debt  due  him,  or  any  part 
thereof. 

It  is  true,  as  a  general  rule,  an  action  on  a  con- 
tract must  be  in  the  name  of  the  party  holding 
the  legal  interest  therein.  Yet  this  is  not  inva- 
riably so.  In  many  cases  a  third  person  may 
maintain  an  action  on  a  promise  made  to  another. 
Hence  if  one  deliver  money  or  personal  property 
to  another,  under  tlie  promise  of  the  latter  to 
deliver  it  over  to  a  third  person  who  has  a  bene- 
ficial interest  therein,  or  to  convert  it  into  money 
and  pay  him  the  proceeds,  the  third  person  can 
maintain  an  action  therefor  against  the  promissor. 
(Hind  V,  Holdship,  2  Watts,  104;  Beers  r. 
Robinson,  9  Barr,  229 ;  Vincent  v.  Watson,  6 
Harris,  96;  Bellas  v,  Fagely,  7  Id.  273  ;  Tor- 
rens V,  Campbell,  24  P.  F.  Smith,  471 ;  Town- 
send  V,  Long,  27  Id.  143 ;  Kountzr.  Holthouse, 
4  Norris,  235  ;  Justice  v.  Tallman,  5  Id.  147.) 

What  then  was  the  evidence  ?  As  it  stood, 
uncontradicted,  was  it  sufficient  for  the  jury  to 
have  passed  upon  it? 

All  the  terms  and  conditions  of  the  bargain 
were  not  reduced  to  writing  at  the  time  the  de- 
fendants acquired  the  property  of  F.  F.  Sharp  & 
Co.  The  terms  are  proved  partly  by  parol,  and 
partly  by  an  instrument  in  writing  executed 
about  the  same  time  by  the  defendants  between 
themselves.  F.  F.  Sharp  was  one  of  the  previous 
firm,  and  became  one  of  the  new  or  defendants' 
firm.  He  testified,  inter  alia,  that  the  defend- 
ants* firm  did  receive  assets  from  F.  F.  Sharp  & 
Co.  amounting  to  about  ^114,000,  and  was  to 
pay  eighty  per  cent,  of  the  liabilities  of  the  firm 
of  F.  F.  Sharp  &  Co.,  and  the  indebtedness  due 
the  plaintiff  was  among  the  liabilities  thus  assumed 
by  the  defendants.  The  written  articles  of  part- 
nership between  the  defendants  recite,  whereas 
said  firm  '*did  agree  to  purchase  from  them,  F. 
F.  Sharp  &  Co.,  all  their  stock  in  trade,  good- 
will, fixtures,  and  book  accounts  at  the  full  noar- 
ket  value  thereof,  as  by  reference  to  the  proper 
bills  of  sale  will  more  fully  appear,  and  to  pay 
for  the  property  purchased  by  distributing  the 
purchase-money  among  the  creditors  of  F.  F. 
Sharp  &  Co.  imtil  the  said  creditors  are  satisfied, 
supposing  the  purchase-money  to  go  so  far,  and 
to  pay  the  surplus,  if  any  should  be  found  after 
satisfying  the  creditors,  over  to  F.  F.  Sharp  and 
his  partner,  Isaac  Sharpless.*' 

This  agreement  of  copartnership  further  stipu- 
lated that,  '*  Wood  shall  have  general  supervision 
of  the  business."  The  evidence  of  AVynn,  the 
plaintiff,  taken  in  his  lifetime,  is  that  he  was  in 
the  employ  of  F.  F.  Sharp  &  Co.  at  the  time  the 
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been  taken  to  its  admission  when  offered,  we  will 
now  consider  it  as  properly  received. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Mercur,  J. 


property  was  transferred  to  the  defendants  on  the 
20th  February,  1873.  The  defendants  reported 
to  him  that  they  took  the  assets  of  F.  F.  Sharp  & 
Co.,  and  assumed  their  liabilities  to  the  extent  of 
eighty  per  cent.  He  further  testified  that  after 
the  transfer  to  the  defendants,  Wood  promised  to 
pay  him  the  amount  due,  if  he  would  make  out 
the  amount  and  give  it  to  him  ;  that  he  made  it 
out  and  gave  it  to  him.  Wood  said  to  him  he 
ought  not  to  take  eighty  per  cent.,  but  was  en- 
titled to  all  of  it,  that  he  would  pay  it.  Haines 
had  previously  urged  him  to  make  out  the  account 
and  send  it  to  Wood,  that  he  had  promised  to 
pay  it  if  plaintiff*  would  make  it  out ;  that  Sharp, 
while  a  member  of  the  firm,  told  him  that  Wood 
had  the  account  and  promised  to  pay  him. '  F. 
F.  Sharp,  one  of  the  defendants,  also  testified, 
"I  did  promise  Wynn,  the  plaintiff,  that  Wood, 
Sharp  &  Haines  would  pay  him  for  the  services 
he  rendered  the  preceding  firm." 

It  is  unnecessary  to  refer  to  more  of  the  evi- 
dence in  detail.  As  already  shown,  the  defend- 
ants made  no  payment  at  the  time  they  took  pos- 
session of  the  property  valued  at  ^114,000. 
The  evidence  of  F.  F.  Sharp  leaves  it  uncertain 
precisely  what  sum  the  defendants  should  pay, 
and  whether  that  sum  was  not  to  be  gauged  by, 
and  paid  out  of,  the  sum  realized  out  of  the  pro- 
perty taken  by  them.  Their  own  written  aver- 
ment is  that  they  were  not  to  pay  F.  F.  Sharp  & 
Co.  anything  until  the  creditors  were  satisfied,  if 
the  purchase-money  was  sufficient  for  that  pur- 
pose. If  the  contract  of  the  defendants  was  one 
of  purchase,  their  agreement  was  not  to  pay  the 
debt  of  another,  but  to  pay  their  own  debt  in- 
curred in  the  purchase  of  the  property,  and  per- 
haps a  jury  might  find  that  the  extent  of  their 
obligation  to  pay  was  to  be  limited  to  the  appli- 
cation of  the  proceeds  of  the  property  of  which 
they  took  possession.  The  evidence  shows  the 
defendants  carried  on  the  business  for  a  short 
time.  They  collected  the  accounts  assigned  to 
them  so  far  as  they  were  collectable,  and  applied 
some  of  the  proceeds  to  their  own  use.  They 
also  paid  most  of  the  creditors  of  their  predeces- 
sors. Still  further,  they  paid  $12,000  to  Sharp, 
who  was  a  member  of  both  firms,  and  I5000  to 
Sharpless,  the  other  member  of  the  firm  of  F.  F. 
Sharp  &  Co.  As  they  were  not  to  be  paid  any- 
thing until  the  creditors  were  satisfied,  this  fact 
might  create  some  presumption  that  the  defend- 
ants had  previously  realized,  out  of  the  assets,  a 
sum  sufl&cient  to  pay  all  the  creditors.  This 
might  have  an  important  bearing  in  arriving  at 
the  true  character  of  the  transaction.  We  think 
the  evidence  is  amply  sufficient  to  have  been  sub- 
mitted to  the  jury  under  proper  instructions. 

Objection  was  made  on  the  argument  that  the 
evidence  was  not  admissible  under  the  narr.  In- 
asmuch, however,  as  no  objection  appears  to  have 


Jan.  »8o,  169.  March  7  and  8, 1881. 

Van  Horn  v.  Gilbough  ct  al. 

Custom  of  brokers —  Validity  of  ^—Pledge  of  stock 
by  broker — Powers  of  brokers  over  stock  pledged 
— Estoppel— Admissions. 

A  general  custom  that  a  broker  may  pledge  his  custo- 
mer's stock  for  the  purpose  of  raising  money  to  carry  it, 
is  vaHd. 

When  the  market  value  of  stock  so  pledged  falls  below 
a  price  that  will  reimburse  the  broker  for  all  expenses,  a 
custom  of  brokers  to  sell  out  the  customer's  stock  without 
notice,  and  hold  tlie  latter  liable  for  the  loss,  is  valid. 

Aside  from  any  usi^e,  the  admission  of  the  customer 
that  he  never  intended  to  pay  for,  and  take  up  the  stock, 
estops  him  from  complaining  of  want  of  notice,  or  infor- 
mality in  the  giving  of  notice. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

Amicable  action  in  assumpsit,  by  John  Gil- 
bough  and  Francis  L.  Bond,  trading  as  Gilbough, 
Bond  &  Co.,  to  the  use  of  W.  Price  Davis 
against  A.  H.  Van  Horn. 

The  cause  was  referred,  iA  1877,  to  Henry  M. 
Hoyt  as  referee,  whose  finding  of  facts  and  of 
law  was  as  follows : — 

ist.  In  May,  1872,  the  defendant,  through 
Thomas  Wilson,  directed  the  plaintiffs,  Gil- 
bough, Bond  &  Co.,  a  firm  of  brokers  in  Phila- 
delphia, to  purchase  for  him  at  the  market  price 
three  hundred  shares  of  the  capital  stock  of  the 
Philadelphia  and  Reading  Railroad  Company. 
The  plaintiffs  immediately  made  the  purchase  at 
^58^  per  share,  that  being  the  market  price,  and 
the  stock  was  delivered  to  them  on  the  same  day, 
or  the  day  following.  The  defendant  paid  J 1 500 
on  account,  and  the  plaintiffs  raised  the  balance 
for  defendant,  by  a  pledge  of  the  stock  as  col- 
lateral, and  they  duly  rendered  him  a  statement, 
showing  a  balance  against  him,  31st  May,  1872, 
of  ^16,254.75.  That  the  stock  would  be  retained 
as  collateral  to  the  balance  due,  was  understood 
by  defendant  at  time  of  purchase.  Plaintiffs,  in 
order  longer  to  carry  the  stock  for  defendant,  paid 
the  interest  and  the  usual  broker's  commissions,  as 
cost  of  carrying  the  same,  and  charged  such  cost 
against  the  defendant. 

2d.  That  where  stock  is  only  partially  paid  for 
by  party  ordering  its  purchase,  it  was  and  is  the 
custom  of  brokers  to  use  the  stock  as  collateral 
to  raise  money  to  carry  the  same  for  the  custo- 
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mer,  and  the  custom  was  known  to  Thomas  Wil- 
son at  the  time  he  ordered  the  purchase  for  the 
defendant. 

3d.  That  whenever  the  market  value  of  the 
stock  falls  below  a  price  that  will  fully  reimburse 
the  broker  for  all  outlays  and  expenses,  it  is  the 
custom  between  brokers,  as  well  as  between  bro- 
kers and  their  customers,  to  sell  out  the  latters* 
stock  at  the  Stock  Exchange  without  notice,  and 
hold  the  customer  for  the  loss ;  this  custom  being 
likewise  known  to  Mr.  Wilson. 

4th.  That  plaintiffs,  by  letter  dated  September 
23,  1872,  gave  notice  to  defendant  to  take  up  by 
12  M.  next  day  the  stock  already  pledged  by  them 
as  collateral,  and  advise  them  by  telegraph. 

Again  by  letter  on  the  8th  October  they  noti- 
fied defendant  to  pay  for  and  take  up  the  stock. 
No  answer  was  ever  sent  nor  any  attention  paid 
by  the  defendant  to  either  of  these  letters. 

5th.  That  on  the  22d  day  of  September,  1873, 
the  parties  to  whom  the  same  were  pledged  sold 
out  two  hundred  shares  of  the  defendant's  stock 
at  the  Stock  Exchange,  Philadelphia,  at  I48  per 
share,  and  on  the  i8th  of  October,  the  remaining 
one  hundred  shares  at  150^,  the  loss  of  price 
being  borne  by  plaintiffs ;  that  the  prices  received 
were  the  market  prices  of  the  stock  on  the  re- 
spective days  of  sale,  and  that  between  those 
dates  the  market  price  dropped  as  low  as  $4$  ; 
that  the  highest  price  attained  since  the  last  sale 
of  defendant's  stock  was  ^59  per  share,  27th  of 
March,  1874,  and  its  market  value  at  time  of  trial 
was  about  I15  per  share. 

6th.  That  notwithstanding  the  sale  of  the  two 
hundred  shares,  the  plaintiffs  at  any  time  up  to 
the  1 8th  of  October  (ten  days  after  the  last  noti- 
fication to  defendant  to  take  up  his  stock)  were 
able  and  willing  to  deliver  to  defendant  three 
hundred  shares  of  Philadelphia  and  Reading 
stock  on  payment  of  balance  due  by  him. 

7th.  Notice  that  the  stock  had  been  sold  was 
promptly  sent  to  and  received  by  the  defendant 
to  which  he  paid  no  attention ;  and  from  the 
time  of  purchase  in  May,  1872,  down  to  the  ist 
of  January,  1874,  statements  in  detail  of  the  ac- 
counts between  the  parties  were  at  regular  inter- 
vals of  about  thirty  days  sent  to  and  received  by 
defendant.  These  statements  taken  together 
show  a  purchase  of  the  stock  and  its  price ;  the 
charges  of  interest  and  commission,  and  ^75 
extra  interest  as  cost  of  carrying  the  stock ;  the 
credit  of  dividends  received ;  the  sale  of  two 
hundred  shares  September  22,  1873,  ^tt  I48  and 
one  hundred  shares  October  18,  at  $$0}^,  and 
that  the  balance  claimed  by  plaintiffs  the  ist  of 
January,  1874,  was  $1389.41. 

8th.  That  each  statement  of  the  account  re- 
ceived by  defendant  contained  the  request, 
^^  Please  examine  and  report  on  this  account  as 
soon  as  convenient,''  but  down  to  the  time  of  trial 


the  defendant  never  objected  to  the  account  as 
stated,  nor  to  the  sale  of  stock  as  made.  He 
never  demanded  the  stock,  nor  offered  to  pay  for 
it  and  take  it  up,  and  in  fact  admits  when  sworn 
in  his  own  behalf  that  he  did  not  at  any  time  in- 
tend to  pay  for  it,  and  take  it  up  in  case  it  de- 
clined in  price. 

Are  the  plaintiffs  or  the  use  party  to  whom  their 
claim  has  been  duly  assigned,  entitled  to  recover 
on  the  facts  as  found  ?  The  stock  having  actu- 
ally been  bought  in  for  the  defendant,  and  the 
certificates  delivered  tp  the  plaintiffs,  the  trans- 
action was  legitimate  so  far  as  they  were  con- 
cerned, and  was  not  a  gambling  transaction,  not- 
withstanding the  defendant  on  his  part  did  not 
intend  to  pay  for  and  take  up  the  stock  so  pur- 
chased. rSmith  V.  Bouvier,  20  P.  F.  S.  325  ; 
Maxton  v,  Gheen,  25  P.  F.  S.  166.)  Other  ques- 
tions, however,  are  raised  affecting  the  right  of 
recovery. 

ist.  Did  the  defendant  have  actual  previous 
notice  of  the  sales  ? 

Of  course  the  letter  of  23d  September  was  not 
notice  of  an  intended  sale  on  the  2 2d,  for  that 
had  already  occurred,  and  the  letter  of  the  8th 
October,  as  a  mere  notice  of  sale  was  defective 
in  not  naming  the  time  and  place. 

2d.  Are  the  customs  noted  in  the  2d  and  3d 
conclusions  of  fact  valid  and  binding  upon  the 
defendant? 

They  will  be  considered  separately — 

I  can  perceive  no  real  objection  to  the  validity 
of  a  general  usage  that  a  broker  may  use  his  cus- 
tomer's stock  as  collateral  to  carry  it  for  the  cus- 
tomer. Such  usage  contravenes  no  statute  or 
principle  of  public  policy.  The  customer  can, 
of  course,  avoid  all  trouble  in  this  respect  by 
paying  for  his  stock  in  full,  but  where,  as  here, 
he  only  pays  a  small  percentage  of  its  value, 
while  his  agent  the  broker  must  provide  for  the 
balance,  it  would  not  seem  unreasonable,  that  the 
broker  should  for  that  purpose  pledge  it  as  col- 
lateral. Knowledge  of  this  custom  on  the  part 
of  Mr.  Wilson,  who  ordered  plaintiffs  to  purchase 
the  stock  for  defendant,  is  to  be  imputed  to  the 
defendant  himself.  I,  therefore,  regard  it  as 
within  the  known  terms  and  scope  of  the  broker's 
agency,  and  that  they  had  authority  not  only  to 
purchase  the  stock,  but  to  deal  with  it  in  the 
manner  they  did  in  order  to  carry  it  for  the  de- 
fendant. 

As  to  the  custom  to  sell  without  notice, 
under  the  circumstances  mentioned  in  the  3d 
finding  of  fact,  I  assume  that  if  good  against  the 
plaintiffs,  it  was  binding  upon  the  defendant  their 
principal.  I  am  not  unmindful  of  the  general 
rule  of  law  that  a  sale  of  collateral  should  be 
upon  notice  of  time  and  place  of  sale,  but,  as 
said  by  Judge  Mitchell  in  Colket  v.  Ellis  (32 
Legal  Intelligencer,  82),  this  is  a  privilege  that 
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may  be  waived,  and  the  waiver  be  evidenced  as 
I  weU  by  a  custom  known  to  and  acquiesced  in  by 
!  the  parties  as  by  express  contract.  The  custom 
I  was  known  both  to  Mr.  Wilson  and  the  plaixitiffs. 
There  was  then  at  least  constructive  notice  of 
sale  to  them,  and  constructive  notice  to  a  servant 
is  held  to  be  notice  to  his  principal.  (Whitesall 
V.  Crane,  8  W.  &  S.  373.)  As  between  the 
plaintiffs  and  the  actual  holders  of  the  pledge, 
the  sale  was  undoubtedly  sanctioned  by  the  cus- 
tom. It  bound  the  plaintiffs  (themselves  brokers) 
and  through  them,  as  I  believe,  their  principal, 
this  defendant ;  for  if  correct  in  the  view  already 
expressed  that  they  had  authority  under  the  cir- 
cumstances to  make  the  pledge,  the  latter  was  sub- 
ject to  the  incident  of  sale  in  pursuance  of  the 
custom.  I,  therefore,  hold  both  customs  valid 
and  lawful  and  binding  on  both  parties. 

3d.  Aside  from  these  customs,  however,  and 
even  conceding  that  they  do  not  vary  the  gene- 
ral rule  already  stated  so  as  to  affect  the  defend- 
ant, I  am  of  the  opinion  that,  since  the  defend- 
ant by  his  own  admission  never  intended  to  pay 
for  and  take  up  the  stock,  he  did  not  act  in  good 
&ith,  and  is  estopped  from  complaining  of  want 
of  notice  of  sale  or  any  other  formality  in  con- 
nection with  it.  The  very  object  of  notice  is  to 
enable  a  party  to  come  forward,  pay  up  and  pre- 
vent the  sacrifice  of  the  pledge,  but  when  he  says 
he  would  not  have  availed  himself  of  such  notice, 
nor  have  interfered  to  protect  the. stock  by  pay- 
ing the  amount  he  still  owed  upon  it,  of  what 
advantage  would  it  have  been  to  him  to  have 
had  notice,  or  how  has  he  been  harmed  by  the 
want  of  it  ? 

The  stock  was  not  sold  below  the  market  price, 
and  under  no  circumstances  could  it  be  expected 
to  bring  more,  if  he  himself  was  unwilling  to 
interfere.  The  result  to  the  defendant  was, 
therefore,  as  favorable  as  if  he  had  had  the  fullest 
notice  of  the  intended  sale. 

4th.  Independently  of  any  of  the  foregoing 
considerations,  there  are  further  reasons  suffi- 
cient in  my  judgment  to  entitle  the  plaintiffs  to 
recover  in  this  action. 

The  failure  of  the  defendant  to  object  to  the 
sale,  within  a  reasonable  time  after  receiving  no- 
tice, I  believe  amounts  to  an  implied  ratification 
(see  Kelsey  v.  Bank  of  Crawford  Co.,  19  P. 
F.  S.  426).  And  the  statements  in  evidence 
giving  an  account  of  sales,  and  particularly  the 
balance  claimed  as  due  the  plaintiffs  ist  January, 
1874,  not  being  objected  to  within  a  reasonable 
time,  constitute  an  account  stated  between  the 
parties.  (Bevan  v.  Cullen,  7  Barr,  281 ;  Porter 
V,  Patterson,  3  H.  229.) 

What  is  reasonable  time  can  only  be  deter- 
mined upon  the  special  circumstances  of  each 
case,  as  is  well  illustrated  in  the  opinion  de- 
livered in  Colket  v,  Ellis,  already  cited. 


The  financial  panic  of  1873  ^^  almost  un- 
precedented, and  parties  were  bound  to  act 
without  unnecessary  delay. 

For  nearly  a  month  after  the  sale  of  the  two 
hundred  shares,  the  plaintiffs  were  still  in  a  posi- 
tion to  furnish  the  defendant  the  whole  number 
of  shares. 

The  propriety  and  necessity  of  his  acting  with 
reasonable  promptness  if  he  objected  to  the  sale 
as  made  is  obvious,  for  there  was  still  time  for 
the  plaintiffs  to  correct  the  error,  if  one  had  been 
committed.  From  the  failure  of  the  defendant 
to  object  to  what  had  been  done,  the  plaintiffs 
might  reasonably  infer  that  he  acquiesced,  and 
after  the  lapse  of  years  it  is  altogether  too  late  to 
make  the  objection  at  the  trial.  Treating  the 
account  rendered  ist  January,  1874,  as  an  ac- 
count stated,  I  am  of  the  opinion  that  the  plain- 
tiffs* use  party  is  entitled  to  recover  the  amount 
shown  due  by  said  account,  notwithstanding  it 
includes  a  charge  of  ^75  extra  interest,  such  ex- 
tra interest  as  well  as  the  other  charges  being  for 
actual  disbursements  on  part  of  plaintiffs  in  de- 
fendant's behalf. 

Judgment  should  therefore  be  entered  at  this 
time  against  defendant  for  the  sum  of  seventeen 
hundred  and  fifty-nine  dollars  (^1759.00),  being 
the  amount  due  ist  January,  1874,  with  interest 
to  this  date. 

The  defendant  filM  numerous  exceptions  to 
the  findings  of  the  referee,  which  were  dismissed 
by  the  Court,  and  the  report  confirmed.  The 
defendant  thereupon  took  this  writ,  assigning  for 
error  the  dismissal  of  his  exceptions. 

William  Z.  McLean^  for  the  plaintiff  in  error. 
The  carrying  of  stock  by  a  broker  for  a  custo- 
mer upon  a  margin  creates  the  relation  of  pledgor 
and  pledgee  between  the  parties. 

Gilpin  V.  Howell,  5  B.  41. 

Baker  v.  Drake,  66  N.  Y.  518. 

Stanton  v,  Jerome,  54  N.  Y.  480. 

McNeil  V.  10  Nat.  Bank,  55  Barb.  N.  Y.  59. 

Thompson  v.  Toland,  40  Cal.  99. 
Corporate  bonds  and  stocks  held  as  collateral 
securities  may  be  sold  like  ordinary  pledges,  after 
the  debt  secured  becomes  due,  without  judicial 
process  and  decree  of  foreclosure,  upon  giving 
reasonable  notice,  but  the  sale  must  be  by  public 
auction,  and  the  notice  must  specify  the  time  and 
place  of  it. 

Diller  v,  Brubaker,  52  Pa.  498. 

Conyngham*s  Appeal,  57  Pa.  474. 

Gay  V,  Moss,  34  Cal.  125. 

Robinson  v.  Hurley,  1 1  Iowa,  410. 

Davis  V,  Funk,  39  Pa.  243. 

Markham  v.  Jaudon,  41  N.  Y.  23$. 
Evidence  of  usage  that  stocks,  held  as  col- 
lateral, might  be  sold  without  notice  is  inadmis- 
sible. 

Markham  v.  Sandon,  41  N.  Y.  235. 
But  there  is  no  evidence  of  such  usage^  or  that 
the  plaintiff  in  error  had  knowledge  of  it. 
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If  the  customer's  stock  was  unlawfully  sold,  it 
was  the  duty  of  the  brokers  within  a  reasonable 
time  to  make  him  whole  by  a  tender  of  an  equal 
number  of  shares,  and  any  advance  upon  same 
between  the  sale  and  tender.  This  was  not  done. 
The  plaintiff  in  error  had,  therefore,  the  right  to 
set  off  against  the  claim  of  the  defendants  in 
error  the  highest  value  of  the  stock  between  the 
sale  and  the  tender,  which  was  claimed,  but  not 
allowed  by  the  referee. 

Esser  v.  Linderman,  71  Pa.  76. 

Sitgreayes  v.  Mechanics*  Bank,  49  Id.  359. 

Conyngham*s  Appeal,  57  Id.  474. 

Bank  of  Montgomery  v.  Reese,  26  Id.  143. 
George  R,  Bedford^  for   the  defendants  in 
error. 

A  pledge  to  raise  money  to  carry  the  stock 
pledged  is  a  lawful  custom ;  that  it  was  a  custom, 
was  established  by  the  finding  of  the  referee.  If 
the  broker  could  not  thus  hypothecate,  the  cus- 
tomer could  reclaim  it  from  a  third  party. 

The  notice  could  be  waived  by  express  consent, 
or  by  custom. 

Colket  V,  Ellis,  32  Leg.  Int.  82. 
The  presumption  is  that  the  parties  dealt  under 
the  established  custom. 

Sutton  V,  Tatham,  37  E.  C.  L.  R.  25. 

Mitchell  V.  Newhall,  15  M.  &  W.  308. 

Bayley  v.  Wilkins,  18  L.  J.  C.  P.  273. 

Bayliff  v.  Buiterworth,  17  L.  J.  Ex.  78. 

Coles  V.  Bristowe,  L.  R.  4  Ch.  3. 

Horton  v.  Morgan,  19  N.  V.  170. 

Walls  V,  Bailey,  49  Id.  473. 

Milliken  v.  Dehon,  27  Id.  374. 

Carter  v,  Phila.  Coal  Co..  27  Sm.  290. 

McMasters  v.  Pa.  R.  R.  Co.,  19  Id.  374. 

Helme  v.  Ins.  Co.,  ii  Id.  109. 

Gilpin  V.  Howell,  5  B.  42. 
The  defendant  is  estopped  by  his  intention  not 
to  pay  for  the  stock ;  notice  to  him  would  not 
have  served  him.     His  silence  was  acquiescence. 

Cairnes  v.  Bleecker,  12  Johns.  300. 

Foster  t/.  Rockwell,  104  Mass.  172. 
The  rendering  of  accounts  and  the  silence 
made  an  account  stated. 

Smedley  v,  Williams,  i  Pars.  Eq.  Cas.  359. 

Ruflfner  v,  Hewitt,  7  W.  Va.  585. 

Lockwood  V.  Thorne,  ii  N.  Y.  170. 

Smith  V.  Marvin,  27  Id.  137. 

McClelland  v.  West,  20  Sm.  187. 

Hawkins  v.  Long,  74  N.  C.  781. 

March  21,  1881.  The  Court.  Upon  the 
facts,  as  found  by  the  referee  in  the  Court  below, 
we  think  the  conclusion  at  which  he  arrived  was 
entirely  right.  We  cannot  review  his  findings  of 
fact. 

Per  Curiam.    Judgment  affirmed. 

[See  Act  of  June  10,  1881,  P.  L.  107.] 


Jan.  '81,  39.  March  22,  1881. 

Chester  County  v.  Barber  et  al. 

Attorney  and  client — Contingent  fees — County 
Commissioners — Power  of,  to  contract  with 
counsel  for  their  fees — Limits  of  po7ver. 

The  power  of  County  Commissioners  to  contract  with 
counsel  for  professional  services  is  limited  to  binding  the 
county  to  a  reasonable  i 


Inasmuch  as  County  Commissioners  act  in  a  fiduciary 
character,  any  agreement  to  return  more  than  a  fair  com- 
pensation is  against  public  policy,  uUra  vires,  and  void. 

Whether  or  not  the  English  statutes  against  champerty 
are  in  force  in  Pennsylvania,  not  decided. 

Mrrcur,  Gordon,  and  Green,  }}.,  dissent. 

Error  to  the  Common  Pleas  of  Delaware 
County. 

Debt,  by  William  E.  Barber,  Joseph  Hemphill, 
and  James  W.  M.  Newlin  against  the  county  of 
Chester,  to  recover  ^10,699.17,  counsel  fees. 
Pleas,  **  nil  debet,  payment  with  leave,  etc." 

A  charge  of  venue  having  been  gr&nted  from 
Chester  to  Delaware  County,  the  cause  was  tried 
before  Clayton,  P.  J.  The  following  facts  ap- 
peared :  The  suit  was  brought  on  an  agreement, 
entered  into  between  the  pkiintiffs,  the  two  for- 
mer of  whom  were  members  of  the  bar  of  Chester 
County,  and  the  latter  a  member  of  the  Phila- 
delphia bar,  and  John  Hey,  David  Ramsay,  and 
John  McWilliams  who  were  at  the  time  Commis- 
sioners of  Chester  County,  and  signed  as  such. 
The  agreement  was  dated  March,  1877,  was 
witnessed,  and  the  county  seal  was  affixed  by  the 
clerk ;  its  material  clause  was  as  follows : — 

**  Said  Commissioners  having  retained  the  parties  of  the 
second  part  to  represent  Chester  County  upon  an  af^i- 
cation,  and  for  the  proceedings  to  secure  a  rebate  to  said 
county,  for  the  amount  of  taxes  added  by  the  Slate 
Revenue  Board,  for  the  years  1875,  '876,  and  1877,  to 
the  return  of  .said  county:  It  is  hereby  understood  and 
agreed  by  the  parties  hereto,  that  the  parties  of  the  second 
part  shall  be  paid  a  sum  equal  to  fifty  per  centum  of  the 
amount  which  shall  be  finally  adjudged  to  have  been 
illegally  charged  to  the  said  county  of  Chester  as  afwe- 
said,  and  in  the  event  of  the  said  suit  being  decided 
against  the  said  county  of  Chester,  then  the  parties  of  the 
second  part  are  to  make  no  charge  for  their  services,  and 
are  further  to  relieve  the  parties  of  the  first  part  from  all 
costs  and  expenses  in  the  premises." 

It  appeared  that  in  1877  the  attention  of  the 
County  Commissioners  was  directed  to  the  action 
of  the  State  Board  of  Revenue  Commissioners 
in  their  tri-annual  assessments  relating  to  the  re- 
turns of  moneys  at  interest  in  Chester  County ; 
that  the  plaintiffs  expressed  the  opinion  that  said 
action  was  illegal  and  might  be  avoided;  and 
that  after  several  interviews  running  over  a  per- 
iod of  about  a  year,  the  above  agreement  was 
entered  into.  The  testimony  was  uncertain  and 
conflicting  as  to  whom  the  suggestion,  finally 
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adopted,  first  came  from.  The  plaintiffs  made 
application  to  the  Auditor-General  in  pursuance 
of  the  agreement,  but  were  refused.  A  petition 
to  the  Supreme  Court  for  a  mandamus  was  re- 
fused ;  and  finally  an  appeal  was  brought  in  the 
Common  Pleas  of  Dauphin  County,  which  re- 
sulted in  success,  and  a  credit  settlement  to  the 
county  for  121,398.34,  for  the  tax  charges  of 
1875,  1876,  and  1877.  It  appeared  that  Barber 
was  at  the  time  the  standing  and  salaried  counsel 
of  the  County  Commissioners,  and  that  Newlin 
had  entered  into  substantially  similar  agreements 
with  a  number  of  other  counties  similarly  in- 
volved. 

This  suit  was  thereupon  brought  under  the 
agreement  to  recover  fifty  per  cent,  of  the 
amount  for  which  the  county  obtained  credit  with 
the  State. 

The  defendant  presented  the  following 
points: — 

1.  The  alleged  contract  between  the  plaintiffs 
and  defendant,  put  in  evidence  in  this  case, 
providing  that  they  should  receive  one-half  part 
of  the  results  of  their  efforts,  is  against  the  policy 
of  the  law,  and  is  incapable  of  enforcement  by 
action.  The  jury  is  therefore  instructed  to  dis- 
regard it.  Ans7ver.  The  contract,  if  fair  and 
free  from  fraud,  is  not  against  the  policy  of  the 
law,  and,  if  the  plaintiffs  have  faithfully  per- 
formed their  part,  the  defendant  must  keep  the 
other  part. 

2.  There  is  no  evidence  in  this  cause  which 
entitles  the  plaintiffs  to  anything  more  than  a 
just  and  reasonable  compensation  for  the  pro- 
fessional services  rendered  by  them  to  the  de- 
fendant. Answer,  The  plaintiffs  are  entided 
to  a  verdict  for  the  sum  stipulated  to  be  paid  by 
the  written  agreement,  provided  the  jury  find 
that  there  was  no  fraud,  false  representation,  or 
over-reaching  on  the  part  of  the  plaintiffs  in  the 
making  of  the  agreement.  If  the  jury  find  that 
the  agreement  was  fairly  made,  and  that  it  is  free 
from  any  taint  of  fraud,  then  the  ^^just  and 
reasonable  sum'^  to  which  the  plaintiffs  are  en- 
titled, is  the  amount  named  in  the  agreement, 
with  interest  thereon. 

3.  Inasmuch  as  Mr.  Barber,  one  of  the  plain- 
tiffs, was  at  the  time  of  the  making  of  the  alleged 
contract,  counsel  for  the  defendant,  and  this  fact 
was  within  the  knowledge  of  the  other  plaintiffs, 
no  recovery  can  be  had  upon  the  contract  in 
question.  Answer.  If  the  jury  find  that  Mr. 
B^ber  actually  took  advantage  of  the  Commis- 
sioners, and  caused  them  by  reason  of  his  influ- 
ence with  them  as  their  counsel,  to  enter  into 
an  unreasonable  agreement,  and  that  the  agree- 
ment would  not  have  been  signed  except  through 
his  counsel  and  advice,  for  his  own  benefit,  then 
the  plaintiff  cannot  recover. 

4.  Inasmuch  as  Mr.  Barber,  one  of  the  plain- 


tiffs, was  at  the  time  of  the  making  of  the  alleged 
contract,  counsel  for  the  defendant,  he  cannot 
recover  in  the  present  action.  Answer,  To 
this  point  I  give  the  same  answer  as  that  given 
to  the  third  point. 

5.  As  this  is  a  joint  action,  and  as  Mr.  Barber 
is  not  entitled  to  recover,  the  verdict  must  be 
for  the  defendant.  Answer.  I  do  not  say  that 
Mr.  Barber  is  not  entitled  to  recover ;  as  before 
stated,  unless  the  jury  find  some  fraud,  false 
representation  or  undue  advantage  on  his  part, 
he  is  entitled  to  recover  the  sum  agreed  upon. 
But  if  the  jury  should  find  that  he  is  not  entitled 
because  of  fraud  or  deception  practised  by  him, 
or  because  he  has  improperly  exerted  his  influ- 
ence as  attorney  for  the  Commissioners,  then  the 
other  plaintiffs  cannot  recover,  as  they  would  be 
bound  by  his  acts.  I  say  to  the  jury  that  the 
salary  of  ^150  a  year,  paid  to  Mr.  Barber,  did 
not  include  his  compensation  for  the  services 
her*  claimed. 

6.  The  Commissioners  of  Chester  County  had 
no  lawful  authority  to  contract  with  the  plaintiffs 
that  the  county  would  pay  them  one-half  part  of 
any  abatement  which  they  might  secure,  upon 
any  claim  made  by  the  Commonwealth  against 
said  county,  and  the  alleged  contract  was  there- 
fore not  binding  upon  the  defendant.  Answer. 
If  the  Commissioners  were  not  deceived,  de- 
frauded or  improperly  influenced,  they  had  the 
right  to  make  the  contract,  it  apparently  being 
for  the  benefit  of  the  county. 

Verdict  for  plaintiffs  for  I11.540. 16,  and  judg- 
ment thereon,  whereupon  the  defendant  took 
this  writ,  assigning  for  error  the  answers  to  its 
points. 

Wayne  MacVeagh  (with  whom  was  H.  T. 
Fairiamb),  for  the  plaintiff  in  error. 

Fifty  per  cent,  of  the  claim  was  largely  in  ex- 
cess of  a  fair  professional  compensation ;  espe- 
cially from  a  perfecdy  solvent  client.  Whether 
contracts  for  contingent  fees  be  incapable  of 
enforcement  or  not,  they  are  to  be  narrowly 
scrutinized. 

Ex  parte  Plitt,  2  Wallace,  Jr.,  454. 
But  this  contract  is  tainted  with  champerty, 
and  while  the  question  has  never  arisen  in  this 
State,  such  bargains  have  frequently  been  con- 
demned in  others. 

ElHolt  V,  McClelland,  17  Ala.  206. 

Holloway  v,  Lowe,  7  Porter,  488. 

Boardman  v.  Thomson,  25  la.  502. 

Scobey  v,  Ross,  13  Ind.  117. 

Thurston  v.  Percival,  I  Pick.  415. 

Lathrop  v.  Bank,  9  Met.  489. 
The  contract  is  also  void  because  (i)  it  was 
shared  in  by  the  standing  counsel  of  the  County 
Commissioners,  and  (2)  it  was  against  public 
policy.  Under  it  the  plaintiffs  became  part 
owners  with  the  County  Commissioners  of  the 
claim. 
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Darlington's  Appeal,  5  N.  512. 
The  plaintiffs  are  entitled  to  full  compensation, 
but  not  for  that  provided  in  the  contract. 

IV,  B.  Waddell  and  D.  W.  Sellers,  for  the 
defendants  in  error. 

The  jury  have  determined  that  there  was  no 
fraud,  over-reaching,  or  false  representation  on 
the  part  of  the  counsel. 

The  contract  was  within  the  powers  of  the 
County  Commissioners. 

Cooper  V.  Lampeter  Township,  8  W.  127. 

Vankirk  v,  Clark,  16  S.  &  R.  290. 

Schuylkill,  etc.  Co.  v.  McCreary,  8  Sm.  318. 

Hunter  v,  Albright,  $  W.  &  S.  426. 

Hamilton  v,  Ins.  Co.,  5  B.  339. 

Schwamble  v,  Sheriflf,  10  H.  18. 

County  of  Allegheny  v.  Western  Pa.  Hospital,  12 
Wr.  126. 

Jefferson  Co.  v,  Slagle,  16  Sm.  202. 
The  Commissioners,  having  acted  within  their 
powers,  are  to  be  presumed  to  have  contracted 
for  a  proper  compensation. 

Kennedy's  Appeal,  4  B.  149. 

Stroecker  v,  Hoffman,  7  H.  227. 

Rooney  v.  Second  Ave.  R.  R.  Co.,  18  N.  Y.  368. 
An  agreement  for  a  contingent  fee  is  valid  and 
enforceable. 

Porter  v,  Parmly,  39  N.  Y.  219. 

Haight  V,  Moore,  37  Id.  161. 

Ex  parte  Plitt,  2  Wallace,  Jr.,  453. 

Trist  V.  Child,  21  Wallace,  441. 

Wylie  V,  Coxe,  15  Howard,  415. 

Wright  V,  Tebbitis,  I  Otto,  252. 

StaiUon  et  al,  v.  Embrey,  Admr.,  3  Otto,  556-7. 

McPherson  v.  Cox,  6  Otto,  404. 
That  Barber  was  solicitor  for  the  County  Com- 
missioners is  immaterial,  for  his  salary  was  not 
to  compensate  him  for  services  rendered  as  an 
advocate. 

The  statute  of  33  Edward  I.,  chapter  3,  relat- 
ing to  champerty,  is  not  in  force  in  Pennsyl- 
vania. 

Robert's  Digest  of  the  British  Statutes,  96,  note. 

Foster  v.  Jack,  4  W.  334. 

Patten  v.  Wilson,  10  C.  299. 

6  Pennsylvania  Law  Journcd,  309. 

Sharswood's  Legal  Ethics,  102. 

Gray  v.  Packer,  4  W.  &  S.  17. 

Maus  V.  Montgomery,  1 1  S.  &  R.  329. 

Thallheimer  v,  Brenckerhoff,  15  Am.  Dec.  320. 

May  2,  1 88 1.  The  Court.  This  was  an 
action  of  debt  brought  in  the  Court  below  against 
the  county  of  Chester  by  three  members  of  the 
bar,  two  of  whom  reside  in  said  county  and  the 
other  in  the  city  of  Philadelphia.  The  action 
was  founded  upon  an  agreement  under  seal,  pro- 
perly executed  by  the  three  plaintiffs  and  the 
three  gentlemen  who  were  at  the  time  the  Com- 
missioners of  said  county.  The  seal  of  the 
county  is  affixed  and  attested  by  the  clerk  of 
said  Commissioners.  The  agreement  provides 
that  the  Commissioners  have  retained  the  plain- 
tiffs to  represent  Chester  County  in  proceedings 
to  secure  a  rebate  to  the  coimty  from  the  State 


for  the  amount  of  taxes  added  by  the  State  Re- 
venue Board  for  the  years  1875,  i^7^>  ^^^ 
iStt,  and  a  return  thereof  to  the  county,  that 
the  attorneys  should  be  paid  for  their  services 
fifty  per  centum  of  the  amount  which  should  be 
recovered  or  allowed  to  the  coimty  on  settle- 
ment ;  and  if  unsuccessful,  no  charge  was  to  be 
made  for  services,  and  the  county  was  to  be  re- 
lieved from  all  costs  and  expenses  in  the  pre- 
mises. 

In  pursuance  of  this  agreement,  the  plaintiffs 
entered  upon  their  employment  and  succeeded 
in  obtaining  a  credit  from  the  State  in  fiaivor  of 
the  county  of  the  sum  of  ^21,398.34.  They 
then  brought  suit  upon  the  said  agreement  for 
their  fees  and  recovered  a  verdict  in  the  Court 
below  for  111,540.16. 

It  is  proper  to  state  that  one  of  the  plaintiffs 
was  the  regular  solicitor  of  the  County  Commis- 
sioners at  the  time  the  agreement  was  made. 

The  whole  case  turns  upon  the  single  ques- 
tion of  the  power  of  the  Commissioners  to  bind 
the  county  by  such  an  agreement. 

The  power  of  counsel  to  contract  with  their 
clients  for  contingent  fees  is  not  necessarily  in- 
volved, and  we  shall  not  therefore  discuss  die 
legality  or  the  ethics  of  such  transactions.  Nor 
need  we  stop  to  consider  whether  the  agreement 
as  set  out  in  the  narr.  is  champertous ,  nor  whether 
the  English  statutes  in  regard  to  this  offence  are 
in  force  in  this  State. 

We  rest  our  decision  upon  the  broad  ground, 
that  the  Commissioners  had  no  power  to  bind 
the  county  by  such  a  contract;  that  it  was 
against  public  policy,  and  therefore  null  and  void. 
The  learning  and  industry  of  the  plaintiffs  have 
failed  to  call  our  attention  to  any  case  which 
sustains  such  a  contract,  nor  have  I  been  able  to 
find  one.  Wylie  v,  Coxe  (15  Howard,  415)  ; 
Trist  V,  Child  (21  Wallace,  441)  ;  Wrights.  Teb- 
bilts  (i  Otto,  252);  Stanton  v.  Embrey  (3  Otto, 
556),  and  McPherson  v.  Cox  (6  Ibid.  404)  are 
not  in  point.  It  is  true  these  cases  rule  that  a 
contract  for  a  contingent  fee  in  the  prosecution 
of  a  claim  against  the  government,  when  fiEiirly 
made,  may  be  enforced.  They  are  all  cases, 
however,  in  which  the  contract  was  made  with  a 
private  claimant.  That  an  attorney  may  make 
any  contract  he  sees  proper  with  his  client  in 
regard  to  his  compensation,  where  the  client  is  a 
private  citizen,  and  acting  in  his  own  behalf  and 
with  reference  to  his  own  property,  is  not  de- 
nied. All  that  the  law  will  do  in  such  case  is  to 
scrutinize  the  transaction  and  see  that  it  is  fair  and 
that  no  unconscionable  advantage  has  been  taken 
either  of  the  necessities  or  the  ignorance  of  the 
client. 

How  stand  the  facts  here  ?  There  was  a  large 
fund  in  the  treasury  of  the  State,  which  belonged 
either  to  the  latter  or  to  the  county  of  Chester. 
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In  either  event  it  was  public  money  and  was  not 
the  property  of  the  County  Commissioners.  It 
was  their  right  and  their  duty  to  collect  the  same 
if  possible,  and  place  it  in  the  county  treasury, 
or  to  obtain  a  proper  credit  therefor,  which  is 
practically  the  same  thing.  It  was  strictly  in  the 
line  of  their  duty  to  employ  competent  profes- 
sional assistance  for  such  purpose.  Having  an 
experienced  attorney  as  their  standing  counsel, 
the  necessity  of  employing  two  others,  one  of  them 
out  of  the  county,  does  not  clearly  appear.  Con- 
ceding such  necessity,  however,  to  have  existed, 
the  Commissioners  could  not  bind  the  county 
for  more  than  a  reasonable  compensation.  What 
is  a  reasonable  compensation  under  such  circum- 
stances is  perhaps  a  question  for  a  jury.  We  will 
not  pass  upon  it  further  than  to  say  that  a  charge 
of  one-half  for  recovering  so  large  a  sum  in  the 
hands  of  a  solvent  debtor,  cannot  be  regarded  as 
reasonable  upon  any  principle  which  should 
govern  professional  conduct. 

These  Commissioners  were  acting  in  a  fiduciary 
character.  They  were  but  trustees  of  the  money, 
when  received,  for  the  use  of  the  county.  When 
therefore  they  contracted  to  give  one-half  of  it 
to  the  plaintiffs  for  their  services,  they  exceeded 
their  power.  They  were  giving  what  did  not 
belong  to  them.  As  well  might  a  trustee  con- 
tract to  give  away  one-half  of  the  trust  estate 
as  compensation  to  counsel  for  services  in  con- 
nection therewith.  And  if  he  may  give  away 
one-half,  why  not  three-fourths  or  even  a  greater 
proportion  ?  Can  it  be  doubted  that  a  court  of 
equity  would  strike  down  such  a  contract  as 
improvident  and  a  legal  fraud  ? 

We  are  not  unmindful  of  Cooper  v.  Lampeter 
Township  (8  Watts,  125);  Vankirk  v,  Clark 
(16  S.  &  R.  286)  ;  Hunter  v.  Albright  (5  W.  & 
S.  423) ;  Schwamble  v.  The  Sheriff  (11  Harris, 
18) ;  County  of  Allegheny  v.  Western  Hospital 
(12  Wright,  123)  ;  Schuylkill  and  Dauphin  Im- 
provement Company  v.  McCreary  (8  P.  F.  S. 
304),  and  cognate  cases,  in  which  it  is  held  that 
County  Commissioners  are  clothed  with  the  cor- 
porate powers  of  their  respective  counties  and 
may  contract  therefor.  This  principle  is  not  de- 
nied where  Conwnissioners  act  in  the  line  of 
their  duty  and  within  the  scope  of  their  powers. 
They  exceed  both  when  they  attempt  to  give 
away  the  property  of  the  county. 

This  ruling  does  not  deny  the  plaintiffs  all 
compensation.  Whether  the  plaintiff.  Barber, 
can  recover  anything  will  depend  upon  fhe  terms 
of  his  previous  engagement  as  solicitor  to  the 
Commissioners.  The  other  plaintiffs  are  entitled 
to  recover  a  fair  compensation — nothing  more. 
But  there  can  be  no  recovery  upon  this  agree- 
paent,  for  it  is  clearly  u/tra  vires.  It  is  set  out 
in  luBc  verba  in  the  narr.,  and  being  thus  upon  the 
record,  we  are  enabled  to  reach  the  merits  of  the 


case,  notwithstanding  the  defective  character  of 
the  bill  of  exceptions. 

The  judgment  is  reversed,  and  a  ventre  facias 
de  novo  awarded. 

Opinion  by  Paxson,  J. 

Justices  Mercur,  Gordon,  and  Green  dis- 
sent. 


Jan.  '81,  187.  March  22, 1881. 

Wagenseller  v.  Simmers. 

Marriage — Action  for  damages  for  breach  of 
contract  of —  What  is  reasonable  time  for  ful- 
filment of  contract — How  refusal  to  fulfil  may 
be  manifested, 

A  contract  to  raarry  without  specification  of  time  is  a 
contract  to  marry  within  a  reasonable  time. 

Age  and  pecuniary  circumstances  are  proper  elements 
in  the  consideration  of  what  is  a  reasonable  lime. 

A  refusal  to  fulfil  a  contract  of  marriage  may  be  mani- 
fested as  unmistakably  by  conduct  as  by  words.  Where 
so  manifested,  a  formal  demand  is  not  a  necessary  prere- 
quisite to  bringing  an  action  for  breach  of  promise. 

Error  to  the  Common  Pleas  of  Chester 
County. 

Case,  by  Emma  Simmers  against  James  Wagen- 
seller, to  recover  damages  for  breach  of  contract 
of  marriage.     Plea,  '*  Not  guilty." 

Upon  the  trial,  before  Futhey,  P.  J.,  the  fol- 
lowing facts  appeared :  The  plaintiff  was  twenty- 
three  years  of  age,  and  the  defendant  several 
years  older.  On  March  4,  1877,  the  defendant 
first  commenced  paying  attention  to  her,  con- 
tinuing so  to  do,  while  she  remained  in  her 
capacity  of  domestic  servant  in  the  family  of  Mr. 
Robinson  until  she  left  in  January,  1878.  Dur- 
ing that  period  of  time  he  visited  her  repeatedly, 
always  once  a  week,  frequently  twice,  and  some- 
times thrice  a  week,  often  staying  with  her  until 
late  in  the  night;  and  sometimes  through  the 
week,  when  at  the  post-office,  also  calling  to 
see  her,  at  which  times  the  family  of  Mr.  Robin- 
son would  leave  them  alone.  The  plaintiff  testi- 
fies that  an  engagement  of  marriage  took  place 
in  October,  1877,  while  she  was  thus  residing  at 
the  residence  of  Mr.  Robinson  ;  that  shortly  after 
the  engagement  of  marriage  he  gave  her  a  plain 
gold  ring,  which  was  followed  by  other  small 
presents.  The  plaintiff  left  the  residence  of  Mr. 
Robinson  in  July,  1878,  and  went  to  her  sister's, 
where  she  remained  about  a  week,  the  defendant 
taking  her  from  Mr.  Robinson's  to  her  sister's, 
where  he  subsequently  visited  her.  She  thein 
went  to  her  father's  residence,  remaining  there 
until  the  spring  of  1879,  ^"^^  during  this  period 
the  defendant  continued  his  visits  to  her  in 


Digitized  by 


Google 


354 


WEEKLY  NOTES  OF  CASES. 


the  same  manner  as  he  had  done  at  Mr. 
Robinson's,  visiting  her  frequently,  and  remain- 
ing with  her  until  a  late  hour  of  the  night.  In 
the  spring  of  1879,  when  she  went  to  live  in  the 
family  of  the  Messrs.  Dilworth,  where  she  re- 
mained until  t"he  next  year,  the  defendant  con- 
tinued to  visit  her  in  the  same  manner  he  had 
previously  done  at  Mr.  Robinson's  and  her 
father's.  This  attention  upon  his  part,  accord- 
ing to  the  plaintiff's  testimony,  continued  until 
the  4th  of  October,  1879,  with  the  exception  of 
a  few  weeks,  when,  on  account  of  a  quarrel,  he 
then  ceased  his  visits  to  her.  The  testimony  fur- 
ther shows  that  during  this  period,  from  the  time 
he  first  commenced  to  visit  her  until  he  finally 
ceased  his  visits,  with  the  exception  of  a  few 
weeks  when  he  did  not  visit  her,  in  addition  to 
remaining  in  her  company  until  a  late  hour  at 
night,  he  took  her  to  church  pic-nics,  entertain- 
ments of  various  kinds,  and  returned  with  her 
home,  remaining  with  her  some  time  after 
reaching  her  home. 

The  defendant  did  not  fulfil  his  promise  of 
the  night  of  October  4,  1879,  to  return  on  the 
following  Sunday ;  but  after  that  time  abandoned 
the  society  of  the  defendant,  and  thereafter  was 
frequently  seen  in  the  company  of  other  women 
at  church  and  public  resorts ;  and  their  conduct 
was  construed  by  the  plaintiff  as  personally  in- 
sulting to  her.  On  October  16,  1879,  ^^^  plain- 
tiff wrote  to  the  defendant  expostulating  with 
him,  and  expressing  her  pain  at  his  neglect  of 
her.  No  reply  was  received  to  this.  On  No- 
vember 30,  1879,  she  wrote  him  the  following 
letter,  which  also  remained  unanswered  : — 

^^Jim :  I  think  it  is  a  sin  and  disgrace,  I  can- 
not come  into  church  without  you  and  .  .  . 
making  fun  of  me,  to-night  two  weeks  there  was 
a  lady,  a  perfect  lady,  told  me,  when  I  came  in 
you  and  .  .  .  began  to  laugh,  and  .  .  . 
told  you  to  not  cry. 

Jim,  if  you  want  to  make  fun  of  me  you  must 
go  somewhere  else  to  do  it,  for  no  one  in  this 
neighborhood  thinks  anything  of  you.  All  they 
call  you  is  McConkey  and  the  Marsh  Hog.  .  .  . 
is  the  only  friend  you  have  got,  and  you  have  to 
pay  him  for  going  with  you.  I  hear  that  he  has 
been  talking  about  me  over  on  the  other  side,  but 
I  don't  care  for  him,  he  told  ...  he  was  not 
the  cause  of  not  going  with  me.  I  suppose  you 
think  that  you  have  got  a  rich  one  now,  but  such 
is  not  the  case,  every  one  knows  how  rich  they 
are.  Well,  if  I  am  poor,  I  do  not  wear  the  one 
hat  for  five  or  six  years  like  she  does,  and  turn 
it  hind  part  before  like  she  does.  There  was  a 
person  told  me  that  .  .  .  girls  made  fun  of 
me,  when  I  went  out  of  church.  You  always 
promised  me  that  you  would  marry  me,  and  I 
have  been  told  by  dozens  of  people  to  sue  you, 
and  get  some  of  your  money.    I  don't  want  you, 


for  I  know  that  I  would  have  a  devil's  life  of  it. 
There  is  people  tell  me  that  I  could  put  you 
where  the  dogs  would  not  bark  at  you,  or  get 
some  of  your  money.  As  you  have  so  much  of  it, 
I  send  a  letter  away  to-day,  and  I  am  waiting  for 
an  answer  from  it.  There  is  plenty  of  lawyers, 
and  some  a  great  deal  smarter,  too,  than  .  .  . 
Jim,  you  think  that  you  can  worry  me,  but  you 
cannot  do  it.  I  did  worry  at  first,  but  do  not 
now ;  to  think  you  have  been  depriving  me  of 
other  company  all  this  time,  everybody  is  talking 
about  how  you  have  been  using  me.  Now,  I  am 
going  to  use  you  as  bad  as  the  law  will  allo^  me  to 
do  it.  I  would  not  do  anything  with  you,  but  if  I 
cannot  go  oUt  without  you  and  .  .  .  making 
fun  of  me.  If  you  were  poor  I  would  not  do 
anything  with  you ;  so  rich,  so  gossipping,  so 
deceitful,  so  fun-making,  underhanded,  and 
sneaking.  If  you  were  any  kind  of  a  gentleman, 
you  would  not  act  as  you  have.  I  pray  night  and 
day  that  you  may  never  prosper  in  this  world.  I 
just  pray  for  every  hair  in  your  head  to  come 
out.  Why  could  you  not  tell  me  that  you  were 
not  coming  back,  as  well  as  to  tell  ...  for 
I  heard  he  was  telling  it  all  around,  he  told  old 
.  .  .  that  he  had  to  be  blamed  with  you  not 
going  with  me.  I  am  the  one  that  blamed  him. 
You  know  that  I  always  told  you  that  he  tried  to 
coax  you  away,  he  knows  that  you  have  been 
going  with  me  year  after  year,  but  the  time  will 
be  here  that  you  will  like  me  more  or  less,  but 
you  have  no  mind  of  your  own,  and  can  be 
coaxed  into  anything  by     .     .     ." 

The  defendant  was  a  farmer,  possessing  an 
estate  worth  $10,000  or  $12,000.  He  admitted 
having  been  frequently  in  the  society  of  the 
plaintiff,  but  denied  any  engagement  of  marriage, 
the  voluntary  giving  of  the  ring,  and  other  less 
material  portions  of  her  testimony. 

The  defendant  presented  the  following 
points : — 

(5)  **That  to  support  the  action  for  breach 
of  promise  of  marriage,  if  the  defendant  has  not 
married  another  (in  this  case  he  has  not)  the 
plaintiff  must  show  that  she  offered  to  marry  the 
defendant,  and  he  refused.  If  she  does  not  so 
show,  the  verdict  must  be  for  the  defendant." 
Answer,  **This  point  is  not  affirmed.  If  the 
evidence  satisfies  the  jury  that  the  defendant 
broke  this  engagement  of  marriage,  and  that  feet 
is  shown,  either  by  the  words  or  the  acts  of  the 
defendant,  it  is  not  necessary  that  the  plaintiff 
should  hsive  made  an  offer  to  marry  the  defend- 
ant before  bringing  suit." 

(6)  **  If  no  time  is  fixed  and  agreed  upon  for 
the  performance  of  the  contract,  and  no  request 
is  made  by  the  plaintiff  upon  the  defendant,  the 
defendant  is  entitled  to  your  verdict."  Answer. 
**  If  no  time  is  fixed  for  the  performance  of  the 
marriage  ceremony,  if  an  agreement  of  marriage 
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took  place,  the  law  presumes  thai  it  is  to  take 
place  in  a  reasonable  time,  and  as  I  have  said,  it 
was  not  necessary  for  the  plaintiff  to  make  any 
request,  if  the  defendant,  by  his  words  or  acts 
dispenses  with  the  necessity  for  making  the  re- 
quest." 

^7)  "  That  the  plaintiff,  in  order  to  support  her 
acbon  for  breach  of  promise,  must  show  conclu- 
sively and  beyond  doubt,  that  she  made  a  demand 
upon  the  defendant  to  marry  her,  and  he  ex- 
pressly refused.  If  she  has  not  done  so  the  ver- 
dict must  be  for  the  defendant.**  Answer,  **This 
point  is  not  affirmed,  and  in  further  answer  to  it, 
I  refer  you  to  what  I  have  previously  said  upon 
the  same  subject." 

(8)  *  *  To  entitle  the  plaintiff  to  recover,  even  if 
the  jury  believe  from  the  evidence,  that  he  paid 
particular  attention  to  her,  she  must  prove  the 
declarations  of  the  man  in  the  same  connection. 
If  she  does  not  the  defendant  is  entitled  to  a  ver- 
dict." Answer,  **  This  point  has  been  substan- 
tially answered  by  what  the  Court  has  previously 
said  in  this  charge." 

(9)  **  If  the  jury  do  not  believe  that  the  plain- 
tiff was  willing  and  ready,  and  offered  to  marry 
the  defendant,  and  no  time  was  agreed  upon,  the 
law  presumes  that  the  same  would  take  place 
within  a  reasonable  time  after  request,  and  if 
there  has  been  no  request,  the  defendant  is  enti- 
tled to  the  verdict."  Answer,  **I  have  already 
answered  this  point  in  the  general  charge  and  in 
my  answers  to  the  previous  points." 

(10)  '*If  the  plaintiff  wrote  the  letter  *A,' 
which  Jias  been  properly  shown  here,  wherein 
she  states,  with  other  matters,  that  she  would  not 
have  the  defendant,  and  made  other  personal 
and  offensive  remarks  about  the  defendant  (such 
as  would  mortify  the  feelings  of  the  defendant) 
the  defendant  is  entitled  to  your  verdict."  An- 
swer. **  This  point  is  not  affirmed." 

(11)  **  In  order  to  entitle  the  plaintiff  to  re- 
cover for  breach  of  promise  when  the  time  be- 
tween the  cessation  of  the  visits  of  the  defendant 
to  the  plaintiff  and  the  time  of  bringing  suit  has 
been  so  short  as  in  this  case,  not  over  two  months, 
and  where  the  defendant  has  not  married  any 
other  person,  or  from  the  evidence,  solicited  any 
other  person  to  marry  him,  the  plaintiff  must 
prove  that  she  demanded  of  the  defendant  the 
fulfilment  of  his  contract,  and  that  he  refused  to 
do  so."  Ans7ver,  **This  point  is  not  affirmed, 
with  the  observations  I  have  already  made  upon 
the  question,  as  to  whether  this  breach  of  con- 
tract, if  there  was  a  contract  of  marriage  and  a 
breach  of  it,  was  made  by  the  defendant.  If  the 
defendant,  by  word  or  act,  broke  this  contract, 
then  it  was  not  necessary  for  the  plaintiff  to 
prove  that  she  demanded  a  fulfilment  of  the  con- 
tract, and  that  he  refused  it." 

In  answer  to  the  plaintiff's  points,  the  Court 


said  to  the  jury:  **An  engagement  to  marry 
*  may  be  inferred  from  such  unequivocal  conduct, 
attentions,  acts,  and  intercourse  as  clearly  imply 
a  reciprocal  understanding  and  agreement,  of 
marriage,'  but  the  evidence  is  for  you  to  say 
whether  there  was  such  conduct,  attentions,  acts, 
and  intercourse  between  these  parties  from  which 
you  can  imply  an  agreement  to  marry.     .     .     . 

**I  say  to  you  that,  if  the  defendant,  Mr. 
Wagenseller,  eitlier  by  words  or  acts,  declared 
the  contract  at  an  end,  it  was  not  necessary  for 
Miss  Simmers  to  make  a  formal  offer  on  her  part 
before  bringing  suit,  and  therefore,  as  the  de- 
fendant denied  that  there  was  any  contract  of 
marriage,  it  was  not  necessary,  upon  her  part,  to 
ask  him  to  perform  the  contract  of  marriage  be- 
fore bringing  suit." 

Verdict  for  plaintiff  for  I5000,  which,  upon  a 
motion  for  a  new  trial,  was  reduced  to  J 2000, 
and  judgment  thereon.  Whereupon  the  defend- 
ant took  this  writ,  assigning  for  error  the  answers 
to  his  points. 

Wayne  Mac  Veagh  (Joseph  L  Lewis  with  him), 
for  the  plaintiff  in  error. 

Assuming  the  contract  to  have  been  made,  any 
action  for  its  breach  must  have  been  preceded  by 
a  demand  for  fulfilment.  For  a  contract,  the 
time  of  fulfilment  of  which  is  not  fixed,  means 
marriage  within  a  reasonable  time ;  if  the  time  be 
unnecessarily  protracted,  there  should  be  evidence 
of  dissatisfaction  by  demand.  The  defendant  had 
not,  as  by  marriage  to  another,  put  it  out  of  his 
power  to  fulfil  the  supposed  contract;  nothing 
less,  therefore,  than  demand  will  satisfy  the  re- 
quirements of  the  law. 

I  Addison  on  Contracts,  p.  678. 

1  Troubal  &  Haley,  175,  note  2. 
Goufvh  V.  Fair,  2  C.  &  P.  631. 
Burks  V.  Shain,  2  Bib.  341. 

Martin  v.  Patton,  i  Littel's  Rep.  233. 

2  Siarkie  on  Evidence,  511. 

But  not  only  is  the  evidence  of  the  tender  want- 
ing, but  there  is  direct  evidence,  if  the  defendant 
had  offered  to  fulfil  the  alleged  contract,  the 
offer  would  have  been  rejected. 

The  last  letter  is  conclusive  on  this  point. 

R,  £.  Monaghan  and  P,  F.  Smith,  for  the 
defendant  in  error. 

It  is  not  necessary  to  fix  a  definite  time  for  the 
consummation  of  the  contract  of  marriage,  to  make 
it  binding  on  the  parties  to  it.  In  the  absence  of 
a  fixed  time  fdr  the  performance  of  the  contract, 
the  law  presumes  it  will  be  performed  in  a  rea- 
sonable time. 

2  Hiliiard  on  Contracts,  p.  118. 

3  Addison  on  Contracts,  447. 
Caines  v.  Smith,  15  M.  &  W.  189. 
Stevenson  v,  Pettis,  4  Weekly  Notes,  151. 
Nunan  v,  Bourquin,  7  Phil.  239. 

There  was  a  refusal  to  fulfil  the  contract.  The 
abandonment  of  the  plaintiff  for  the  society  of 
another  is  evidence  of  it. 
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Southard  v,  Rexford,  6  Cowan,  256. 

Greenup  v.  Stoker,  8  III.  (3  Gilm.)  202. 

Pctlingill  V,  McGregor,  12  N.  H.  179. 
The  defendant  having  denied  the  contract,  it 
was  not  necessary  to  prove  refusal  to  fulfil  it. 

Magarge,  etc.,  v.  Life  Ins.  Co.,  9  Weekly  Notes, 
425. 

Franklin  Ins.  Co.  v,  Coates,  14  Md.  285. 

McComas  v,  Ins.  Co.,  56  Mo.  573. 

Tayloe  v.  Ins.  Co.,  9  Howard,  403. 
The  defendant,  by  his  conduct,  had  rendered 
demand  upon  him  impossible. 

Gast  V.  Miller,  2  Weekly  Notes,  361. 

I  Addison  on  Contracts,  J  236. 

Freeth  v.  Burr,  L.  R.  9  C.  P.  208. 

Jones  V.  Barkley,  2  Doug.  694. 

Southard  v,  Rexford,  6  Cowan,  256. 
The  letter  of  October  16  shows  that  the  plain- 
tiff then  desired  the  defendant  to  marry  her. 
His  silence  was  a  refusal,  and  the  letter  of  No- 
vember was  but  the  natural  result  of  the  refusal. 

May  2,  1 88 1.  The  Court.  Three  grounds 
of  defence  are  taken  by  the  plaintiff  in  error : 
First.  He  never  promised  to  marry ;  second,  he 
did  not  refuse  to  marry ;  and  third,  that  she  re- 
leased him  from  his  promise  to  marry.  These 
different  defences  may  have  appeared  rather  in- 
consistent to  the  minds  of  the  jurors.  As  he 
appears  to  have  urged  each  with  equal  persistency, 
if  they  were  clearly  satisfied  that  he  did  promise, 
they  may  have  given  less  weight  than  they  other- 
wise would  have  done  to  his  evidence  bearing  on 
the  other  points.  If  so,  he  has  no  just  cause  of 
complaint  at  a  result  produced  by  his  own  evi- 
dence. 

1 .  The  evidence  to  prove  the  contract  of  mar- 
riage was  most  ample  to  submit  to  the  jury.  It 
consisted  in  part  in  showing  that  he  began  to 
visit  her  in  March,  1877.  From  that  time  until 
October,  1879,  except  during  a  few  weeks  in 
January,  1878,  he  visited  her  from  once  to  three 
times  a  week.  He  took  her  to  pic-nics  and  cele- 
brations, and  to  and  from  church.  He  kept  her 
private  company  at  her  house,  usually  remaining 
until  twelve  o'clock  at  night.  He  also  took  her 
out  riding,  and  gave  that  special  attention  which 
is  considered  evidence  of  the  existence  of  a  mar- 
riage contract.  She  further  swore  that  in  Octo- 
ber, 1877,  he  expressly  promised  to  marry  her 
and  she  to  marry  him,  that  he  gave  her  a  ring  in 
recognition  of  their  engagement ;  that  this  was 
followed  by  his  presenting  her  with  other  small 
articles  at  different  times.  She  further  testified 
that  he  renewed  his  promise  of  marriage  on 
Sunday  evenings. 

2.  The  evidence  of  his  refusal  to  marry  is  not 
so  express  and  direct.  The  question  is  whether 
his  conduct  and  all  the  attending  circumstances 
justified  the  jury  in  finding  a  refusal. 

Acontract  to  marry  without  specification  of  time 
is  a  contract  to  marry  within  a  reasonable  time. 


Each  party  has  a  right  to  a  reasonable  delay,  but 
not  to  delay  without  reason  or  beyond  reason. 
The  age  of  the  parties  and  the  pecuniary  ability 
of  the  man  to  support  a  family  are  proper  matters 
to  consider  in  deciding  on  the  reasonableness  of 
the  delay  in  a  particular  case.  In  this  case,  the 
woman  was  twenty-three  years  of  age  when  the 
plaintiff  in  error  first  became  her  suitor.  He 
was  several  years  older.  Her  pecuniary  means 
were  quite  limited.  She  was  at  service  as  a  do- 
mestic servant.  He  was  a  well-to-do  farmer, 
worth  from  |io,ooo  to  Ji  2,000.  In  view  of  the 
reasons,  which  usually  influence  persons  to  enter 
into  the  marriage  relation,  these  facts  had  some 
tendency  to  prove  her  willingness  to  marry,  and 
that  he  had  no  just  reason  for  postponing  it.  In 
fact,  he  gave  no  reason  for  postponing  it  during 
the  two  whole  years.  She  testified  that  he  passed 
the  evening  of  4th  of  October,  1879,  ^^  ^^^ 
company,  remaining  until  after  twelve  o'clock ; 
that  he  left,  promising  to  call  the  next  Sunday, 
and  take  her  to  church.  He  came  not.  She 
had  understood  they  were  to  be  married  the  next 
winter.  She  soon  heard  that  he  was  paying 
attention  to  another  lady.  The  second  Sunday 
passed  without  his  coming.  She  then  wrote  to 
him,  expressing  her  regret  at  his  not  keeping  his 
promise,  and  her  grief  and  pain  at  his  neglect  of 
her,  and  at  his  attentions  to  another  girl,  and 
asking  his  forgiveness  for  some  remark  she  had 
previously  made.  To  this  letter  he  made  no 
reply,  and  never  visited  her  after  the  previous 
4th  of  October.  Sunday  evenings  thereafter  she 
saw  him  at  church  in  company  with  a  young 
lady,  and  both  looking  at  her  in  an  insulting 
manner,  but  without  speaking  to  her.  This 
abrupt  abandonment  of  her,  his  continued  and 
persistent  neglect  of  her,  his  assuming  intimate 
relations  with  another  lady  and  paying  her 
marked  attentions,  his  treatment  of  her  in  pub- 
lic, were  all  proper  evidence  from  which  the 
jury  might  find  his  refusal  to  marry.  It  was  not 
necessary  that  he  should  say  to  her  in  express 
words,  **  I  will  not  marry  you,"  nor  that  she 
should  run  after  him  and  say,  **  I  entreat  you  to 
marry  me."  Marriage  is  a  civil  contract.  A 
refusal  to  fulfil  it  may  be  as  unmistakably  mani- 
fested by  conduct  as  by  words.  The  true  ques- 
tion was,  whether  the  acts  and  conduct  of  the 
plaintiff  in  error  evinced  an  intention  to  be  no 
longer  bound  by  the  contract.  This  has  been 
held  a  correct  rule  in  case  of  an  agreement  of 
sale  of  personal  property.  (Freeth  v.  Burr,  L.  R. 
9  C.  P.  208.)  We  think  this  rule  applies  with 
greater  reason  to  a  marriage  contract,  which  shouW 
rest  on  mutual  affection.  His  denial  that  he  had 
ever  promised  to  marry  her,  was  of  itself  very 
strong  evidence  of  a  refusal.  Coupled  with  his 
acts  and  persistent  conduct,  it  fully  justified  the 
jury  in  finding  a  refusal. 
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3.  The  last  position  of  the  plaintiff  in  error  is 
that  she  released  him  from  his  promise.  This  is 
claimed  to  be  proved  by  the  letter  she  wrote 
him  on  the  30th  November,  1879.  It  is  true 
that  letter  does  not  express  a  desire  to  marry 
him,  nor  an  existing  affection  for  him,  and  she 
does  say,  "I  don't  want  you."  Regard,  how- 
ever, must  be  given  to  the  whole  letter,  and  to 
the  time  when,  and  the  previous  and  existing 
facts  which  lead  to  it.  Relying  on  his  promise 
of  marriage,  she  had  avoided  the  society  of  other 
gentlemen  for  two  whole  years.  Her  youth  was 
passing.  She  had  not  received  any  answer  to 
her  letter  of  i6th  October.  She  saw  him  weekly 
in  the  society  of  another.  She  thought  he  treated 
her  with  scorn  and  contempt.  She  recognised 
his  conduct  as  unequivocal  evidence  of  his  re- 
refusal  to  marry  her.  Under  these  circum- 
stances, it  is  very  natural  that  all  the  bitter  and 
angry  feelings  of  a  woman's  nature  should  be 
aroused.  She  makes  no  pretence  of  a  continu- 
ing affection,  yet  she  does  not  indicate  any  inten- 
tion of  releasing  him  from  his  legal  obligation 
for  refusing  to  marry.  Thus  she  says,  "You 
always  promised  me  that  you  would  marry  me, 
and  I  have  been  told  by  dozens  of  people  to  sue 
you  and  get  some  of  your  money."  Again,  **  As 
you  have  so  much  of  it  [money],  I  send  a  letter 
away  to-day,  and  I  am  waiting  for  an  answer." 
"There  are  plenty  of  lawyers."  **Now  I  am 
going  to  use  you  as  bad  as  the  law  will  allow  me 
to  do  it."  Thus,  instead  of  notifying  him  that 
^e  has  released  him  from  his  marriage  contract, 
she  reminds  him  of  the  position  in  which  he  has 
placed  himself,  and  of  her  determination  to  hold 
him  responsible  for  his  breach  of  contract,  and 
to  resort  to  the  law  to  punish  him  and  to  recover 
her  damages. 

The  whole  case  was  well  and  clearly  presented 
by  the  learned  Judge.  We  discover  no  error  in 
the  record. 

Judgment  affirmed. 

Opinion  by  Mercur,  J. 


Common  illeas— lEquitg. 

C.  P.  N.o  4.  June  14,  1881. 

City  V.  Kensington  and  Oxford  Turnpike 
60.  et  al. 

Equity— Jurisdiction  to  compel  restoration  of 
money  obtained  under  a  judgment  at  law  alleged 
to  have  been  procured  by  fraud  and  imposition 
on  the  Court — Affirmance  of  the  judgment  by 
the  Supreme  Court  on  certiorari y  and  not  on 
the  merits,  does  not  oust  the  jurisdiction  in 
equity, 
Sur  petitions  of  Henry  C.  Terry  and  Joshua  H. 


Fletcher,  praying  for  an  order  upon  the  Receiver, 
**  The  Pennsylvania  Company  for  the  Insurance 
on  Lives  and  Granting  Annuities,"  to  return  to 
the  petitioners  the  money,  bonds,  and  coupons 
delivered  by  them  to  said  Receiver  in  pursuance 
of  an  order  heretofore  made  by  this  Court. 

The  facts  of  the  case,  as  stated  in  the  opinion 
of  the  Court,  were  as  follows  : — 

**0n  the  6th  of  February,  1878,  the  city  of 
Philadelphia  filed  a  bill  in  equity  in  this  Court,^ 
charging  the  turnpike  company  and  Henry  C. 
Terry  with  having  *  procured  by  fraud  and  im- 
position upon  the  Court  of  Quarter  Sessions' 
the  confirmation  of  a  report  of  appraisers  award- 
ing the  sum  of  170,180.75  for  the  taking  of  the 
said  turnpike  road  by  the  city.  The  bill  further 
charged  that  this  sum  of  ;?7o,i8o.75  had  been 
paid  to  Terry  by  the  City  Treasurer,  in  pursuance 
of  a  writ  of  mandamus  sued  out  by  Terry  on  the 
order  of  confirmation  thus  fraudulently  ob- 
tained. The  prayer  of  the  bill  was  for  a  decree 
that  the  defendants  might  be  compelled  to  re- 
store the  money  to  the  city,  and  that,  in  the 
mean  time,  they  might  be  restrained  by  injunc- 
tion from  parting  with  it  until  the  further  order 
of  the  Court.  Thereupon  the  usual  preliminary 
injunction  was  granted. 

**  On  the  i6th  of  February,  1878,  the  bill  was 
amended  by  adding  an  averment  that,  since  the 
filing  of  the  bill,  it  had  been  ascertained  that  of 
the  170,180.75  received  by  Terry,  he  had  paid 
;? 20,000  to  the  turnpike  company,  which  had 
distributed  that  sum  among  its  stockholders; 
that  he  had  paid  ^6250  of  the  money  to  Joshua 
S.  Fletcher  without  any  consideration  whatever, 
and  had  retained  the  balance  for  himself. 
Thereupon  it  was  ordered  that  Joshua  S.  Fletcher 
be  made  a  party  defendant,  and  on  the  i8th 
of  February,  1878,  on  the  motion  of  the  City 
Solicitor,  and  upon  depositions  taken  to  sustain 
the  case  presented  in  the  bill,  and  after  argu- 
ment by  counsel,  the  Court  of  Common  Pleas 
made  an  interlocutory  decree,  appointing 
'  The  Pennsylvania  Company  for  Insurance  on 
Lives  and  Granting  Annuities*  Receiver  in  this 
case,  and  requiring  Terry  to  deliver  to  the  Re- 
ceiver certain  United  States  bonds  and  coupons, 
in  which  it  appeared  by  his  own  admission  he 
had  invested  the  money  which  he  had  retained, 
such  interlocutory  decree  to  remain  in  force 
until  otherwise  ordered  by  the  Court.  By  a 
similar  decree,  subsequently  made,  Fletcher  was 
also  required  to  pay  into  the  hands  of  the  Re- 
ceiver appointed  by  the  Court  the  ^^6250  which, 
in  his  deposition  he  said  he  had  received  as  a 
present  from  Terry,  and  which  Terry  also  in  his 
testimony  declared  he  had  given  to  Fletcher  as  a 
present  out  of  the  moneys  paid  to  him  by  the 
city. 

**From  these  interlocutory  decrees  in  equity 
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the  defendants,  Terry  and  Fletcher,  appealed  to 
the  Supreme  Court,  and  that  Court,  after  argu- 
ment, affirmed  the  decrees,  dismissed  the  ap- 
peals, ordered  the  appellants  to  pay  the  costs, 
and  the  record  to  be  remitted  to  this  Court  for 
further  proceedings,  thus  clearly  indicating  their 
opinion  that  the  money  had  been  rightfully  im- 
pounded by  the  Court,  and  that  if. the  city 
should  succeed  in  establishing  the  case  presented 
in  their  bill  the  defendants  could  not  retain  the 
money  of  the  city  alleged  to  have  been  obtained 
by  fraud  and  imposition." 

Subsequently,  on  May  2,  1881,  the  Supreme 
Court  confirmed  the  proceedings  in  the  Quarter 
Sessions  in  this  case  up  to  and  including  the 
confirmation  of  the  report  of  the  appraisers  and 
the  return  of  the  mandamus  execution ;  and  re- 
versed and  set  aside  all  the  proceedings  com- 
mencing with  the  petition  of  February  2,  1878, 
and  including  all  subsequent  orders  and  decrees. 
(The  facts,  proceedings,  and  opinion  of  the 
Court  are  fully  report^  In  re  Kensington  and 
Oxford  Turnpike  Co.,  antCy  p.  177,  ^.  ».) 

Upon  filing  a  remittitur,  the  defendants  pre- 
sented these  petitions. 

David  IV,  Sellers ^  Lewis  C,  Cassidy  {F,  Car- 
roll Brewster  with  them),  for  Henry  C.  Terry. 

The  Supreme  Court  has  decided  that  the  award 
was  valid;  hence  the  distribution  of  the  sum 
becomes  unimportant  to  the  city.  This  Court 
appointed  a  Receiver  to  protect  the  fund  until  it 
should  be  determined  to  whom  it  belonged; 
this  question  having  been  settled  by  the  Supreme 
Court,  it  is  the  duty  of  this  Court  to  cease  to 
further  interfere. 

The  award,  when  confirmed  by  the  Court,  is 
a  final  judgment,  and  the  liability  of  the  city  is 
absolutely  fixed  thereby. 

In  re  Sedgeley  Avenue,  7  Norris,  509. 
Denver  v.  Roane,  9  Otto,  359. 

Richard  Vaux  (with  him  M»  Arnold),  for 
Joshua  Fletcher. 

Charles  E,  Morgan,  Assistant  City  Solicitor 
(with  him  Wm.  N,  IVesl,  City  Solicitor),  for 
the  city. 

The  city  has  amended  its  bill  so  as  to  raise  the 
question  of  fraud,  of  which  the  Supreme  Court 
in  the  Quarter  Sessions'  case  say  there  was  no 
sufficient  allegation.  The  Quarter  Sessions*  case 
was  decided  on  purely  technical  grounds. 

As  a  Court  of  Chancery  this  Court  has  power 
to  impound  the  fund  until  the  cause  is  finally 
decided. 

Reeside  v,  Reeside,  6  Phila.  507. 
Jackson  v,  Summerville,  I  H.  359. 

C.  A.  V. 

Tune  25, 1881.  The  Court.  In  view  of  the 
judgment  of  the  Supreme  Court  affirming  the 
legality  of  the  decrees  which  required  the  de- 
fendants to  pay  this  money  into  the  hands  of  the 
Receiver  during  the  pendency  of  the  suit  in  this 


Court,  it  is  altogether  unnecessary  to  enter  into 
any  vindication  of  those  decrees.  The  tribunal 
of  last  resort  has  passed  upon  them,  and  deter- 
mined that  they  were  in  all  respects  legal  and 
regular.  It  is  in  vain,  therefore,  to  renew  here 
the  arguments  which  were  found  to  be  insuffi- 
cient there. 

But  it  seems  to  be  supposed,  and  indeed  to  be 
assumed  as  conclusive,  that  because  the  Supreme 
Court  have  reversed  the  order  made  in  the 
Court  of  Quarter  Sessions,  opening  the  decree 
of  confirmation  and  setting  aside  the  appraise- 
ment, therefore  the  bill  in  equity  pending  in  the 
Common  Pleas  falls  to  the  ground,  and  that  all 
the  defendants  have  to  do  is  to  exhibit  the  re- 
mittitur of  the  Supreme  Court  in  the  Quarter 
Sessions'  case,  and  to  ask  for  the  money.  But 
this  is  a  great  mistake.  The  bill  pending  in  this 
Court  is  a  proceeding  altogether  independent  of 
the  proceedings  in  the  Quarter  Sessions.  The 
object  which  it  contemplates  is  the  restitution  of 
money  alleged  to  belong  to  the  plaintiff,  and  to 
have  been  obtained  by  means  of  a  fraudulent 
judgment.  Now  nothing  can  be  plainer  than 
that  the  city  is  not  estopped  by  the  reversal  of 
the  order  tnade  in  the  Quarter  Sessions  from 
showing,  if  she  can,  that  the  recovery  against 
her  there  was  obtained  by  fraud  and  covin,  and 
is,  on  that  account,  altogether  null  and  void; 
for  it  is  familiar  law  that  a  decree  or  judgment 
may  be  impeached  in  a  collateral  proceeding  for 
fraud  in  procuring  it.  (Hall  v,  Hamlin,  2  Watts, 
354.)  In  such  cases,  as  was  said  by  Chief  Jus^ 
tice  De  Grey,  in  the  Duchess  of  Kingston's 
Case,  although  it  is  not  permitted  to  show  that 
the  Court  was  mistaken,  it  may  be  shown  that 
they  were  misled.  This  has  been  the  law  ever 
since  Fermor's  Case  (3  Coke,  77).  All  judg- 
ments and  decrees  obtained  by  fraud  may  be  re- 
lieved against  in  equity,  and  this,  not  by  revers- 
ing the  judgment  itself,  but  by  prohibiting  the 
plaintiff  from  taking  any  advantage  of  a  judg- 
ment obtained  by  suppressing  the  truth.  (3  Bl. 
Com.  438;  3  P.  Wms.  148;  i  Madd.  Ch.  Pr. 
236;  8  Beaven,  503;  9  lb.  90;  i  Story  Eq.  § 
252 ;  2  Leading  Cases  in  Eq.  1365.)  The  juris- 
diction in  equity  has  been  repeatedly  affirmed 
in  this  State.  (Johnson's  Appeal,  9  Barr,  425 ; 
Marr's  Appeal,  28  Smith,  69 ;  McClurg  v.  Wil- 
son, 7  Wright,  439.) 

The  decision  of  the  Supceme  Court  upon  the 
certiorari  to  the  Quarter  Sessions  determined 
nothing  in  regard  to  the  merits  of  the  equity  case 
pending  in  the  Court  of  Common  Pleas.  In- 
deed, it  determined  nothing  in  regard  to  the 
merits  of  the  case  in  the  Quarter  Sessions.  The 
learned  Judge  who  delivered  the  opinion  of  the 
Court  took  occasion  to  explain  that  very  fully  in 
his  opinion.  "A  certiorari,"  said  he,  **  brings 
up  nothing  but  the  record,  and  the  Supreme 
Court  is  confined  strictly  to  questions  affecting 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


359 


its  regularity.  This  Court  cannot  look  into  the 
evidence,  though  incorporated  in  the  opinion  of 
the  Court  below ;"  and  again,  '*  It  is  quite  time 
that  it  was  understood  that  this  Court  has  no 
power  to  review  such  cases  upon  the  merits.  We 
have  no  power  to  review  the  testimony,  and 
strictly  no  right  to  look  at  it.'*  He  distinctly 
points  out  that  the  order  in  the  Quarter  Sessions 
was  reversed  exclusively  upon  technical  grounds, 
viz.,  because  it  was  made  after  the  lapse  of  the 
monthly  term,  without  any  allegation  of  fraud 
appearing  upon  the  face  of  the  petition.  He  ex- 
pressly declares  that  had  there  been  such  an  alle- 
gation of  fraud  in  the  petition,  the  Court  must 
have  affirmed  the  order  opening  the  confirma- 
tion and  setting  aside  the  appraisement,  **  for 
the  reason  that  the  evidence  upon  which  the 
Court  acted  does  not  come  up  with  the  record, 
and  we  could  not  review  such  a  question  of  fact." 
"If,**  says  he,  **  the  fact  be  asserted  that  a  great 
fraud  was  perpetrated  in  this  case,  it  is  unfortu- 
nate for  the  city  that  such  fraud  was  not  dis- 
tinctly and  clearly  averred  upon  the  record.'* 
Of  course,  it  is  unfortunate  for  the  city  that  the 
petition  presented  to  the  Quarter  Sessions  to 
open  the  confirmation  and  set  aside  the  appraise- 
ment, did  not  contain  in  terms  a  specific  alle- 
gation of  fraud,  and  that  the  Supreme  Court 
felt  itself  obliged,  by  reason  of  that  technical 
defect,  to  reverse  the  order,  notwithstanding  it 
is  quite  clear  and  indisputable  from  evidence 
dehors  the  record  that  the  confirmation  and  ap- 
praisement were  set  aside  expressly  upon  that 
ground  and  no  other.  The  opinions  delivered 
in  the  Quarter  Sessions  by  my  colleagues.  Judges 
Briggs  and  Elcock,  demonstrate,  beyond  doubt, 
that  the  confirmation  and  appraisement  was  set 
aside  for  fraud  and  nothing  else,  and  that  they 
regarded  the  fraud  as  clearly  proven  by  the  depo- 
sitions; but  the  Supreme  Court,  unfortunately 
for  the  city,  could  not  lawfully  look  either  at 
those  opinions  or  at  the  depositions.  It  was 
conceded  that  the  expiration  of  the  term  offered 
no  obstacle  to  the  setting  aside  of  the  confirma- 
tion and  appraisement,  if  only  the  petition  to 
set  them  aside  had  contained  an  allegation  of 
fraud,  and  for  this  technical  defect  the  order  was 
reversed. 

The  matter  then  stands  thus.  The  Supreme 
Court  reversed  the  order  of  the  Quarter  Ses- 
sions setting  aside  the  confirmation  and  appraise- 
ment upon  the  technical  grounds  already  referred 
to.  But  how  does  this  affect  the  bill  in  equity, 
which  seeks  to  restrain  the  defendants  from  avail- 
ing themselves  of  the  confirmation  of  the  ap- 
praisement alleged  to  have  been  obtained  by  a 
fraud?  Undoubtedly  it  removes  one  difficulty 
from  the  path  of  the  defendants,  for  had  not  the 
order  of  the  Quarter  Sessions  been  reversed  they 
would  have  been  concluded  and  estopped  in  the 
equity  suit  here  by  the  record  of  the  Quarter 


Sessions  establishing  the  fact  of  the  fraud.  But 
the  reversal  of  the  order  of  the  Quarter  Sessions 
does  not  disprove  the  fraud.  It  affects  the  plain- 
tiff no  further  than  this ;  it  deprives  the  city  of 
the  benefit  of  that  order  as  evidence,  and  leaves 
the  question  of  fraud  an  open  one,  to  be  deter- 
mined upon  the  evidence  to  be  taken  in  this 
cause.  The  case  laid  in  the  bill  is  that  the  ap- 
praisement and  confirmation  which  constitute 
the  title  of  the  defendants  to  retain  the  money 
were  obtained  by  fraud.  The  city  can  not  now 
prove  its  case  by  putting  in  evidence  the  order 
of  the  Quarter  Sessions  setting  aside  the  appraise- 
ment and  confirmation,  but  it  is  altogether  com- 
petent for  the  city  in  the  equity  suit  to  prove  the 
case  laid  in  the  bill  as  amended,  and  to  show  by 
other  evidence  that  the  appraisement  and  con- 
firmation in  the  Quarter  Sessions  were  obtained, 
as  charged  in  the  bill,  **  by  fraud  and  imposition 
upon  the  Court."  The  city  might,  according  to 
the  well  established  principles  of  equity  practice, 
have  done  that  without  going  into  the  Quarter 
Sessions  for  relief,  and  if  no  order  at  all  had 
been  made  there  setting  aside  the  confirmation. 
Her  ability  to  do  so  now  is  in  no  respect  dimin- 
ished by  reason  of  the  reversal  of  the  order  upon 
grounds  not  affecting  the  merits.  The  object  of 
the  present  suit  is  not  to  set  aside  a  judgment, 
but  to  recover  money  alleged  to  have  been  ob- 
tained by  a  fraudulent  judgment.  The  city  has 
the  right  to  estabhsh  the  fraud  if  she  can  by 
other  evidence  than  the  record  of  the  Quarter 
Sessions.  She  has  an  undoubted  right  to  prove 
by  any  competent  evidence  the  fraud  set  forth 
in  the  bill,  because  that  fraud,  if  proved,  proves 
the  case  set  up  in  the  bill,  destroys  the  defend- 
ants* title  to  the  money,  and  breaks  in  pieces  the 
shield  which  the  defendants  interpose,  viz.,  the 
order  of  the  Quarter  Sessions  affirming  the  ap- 
praisement. The  only  question  in  the  case  is 
whether  the  money  was  obtained  by  the  defend- 
ants fraudulently.  If  it  was,  equity  will  decree 
its  restoration,  and  the  confirmation  of  the  ap- 
praisement by  the  Court  of  Quarter  Sessions 
can  not  avail  them,  if  it  can  be  satisfactorily 
proven  that  that  confirmation  was  obtained  by 
fraudulent  practices. 

It  would  not  perhaps  be  difficult,  if  it  were 
necessary  to  the  vindication  of  this  decision,  to 
demonstrate  by  an  appeal  to  the  highest  authori- 
ties, that  a  bill  in  equity  will  lie  to  compel  the 
repayment  of  money  obtained  by  means  of  a 
fraudulent  judgment.  Indeed  it  might  be  said 
that  this  very  question  was  involved  in  the  de- 
cision of  the  Supreme  Court  already  referred  to, 
affirming,  upon  appeal,  the  interlocutory  decrees 
made  by  this  Court  in  this  case,  by  which  the 
defendants  were  required  to  pay  the  money 
which  they  had  obtained  into  the  hands  of  the 
Yjtc€\stx  pendente  lite ^  for  those  decrees,  it  would 
seem,  could  not  have  been  affirmed,  except  upon 


Digitized  by 


Google 


36o 


WEEKLY  NOTES  OF  CASES. 


the  assumption  that  the  bill  discloses  good  grounds 
for  relief.  But  I  prefer,  upon  the  decision  of  a 
merely  collateral  motion  like  the  present  one,  not 
to  enter  into  a  protracted  discussion  of  questions 
which  underlie  the  whole  controversy,  and  upon 
which  it  must  finally  be  determined.  Nor  do  I 
wish  to  be  understood  as  expressing  any  opinion 
upon  the  merits  of  the  case  or  the  principles 
which  must  be  ultimately  applied  to  it.  It  will 
be  in  time  to  do  that  when  the  evidence  on  both 
sides  is  concluded,  and  the  case  set  down  for 
argument  and  a  final  decree.  At  present  it  is 
only  necessary  to  show,  as  I  have  attempted  to 
do,  that  the  action  of  the  Supreme  Court  in 
reversing  upon  technical  grounds  the  order  of  the 
Quarter  Sessions,  Setting  aside  the  appraisement 
and  confirmation,  has  not  ended  the  present 
suit,  nor  destroyed  the  case  presented  in  the 
plaintiffs*  bill,  and  that  it  by  no  means  furnishes 
a  reason  why  the  interlocutory  orders  securing 
the  fund  during  the  pendency  of  the  litigation 
should  now  be  revoked. 

Ordered  that  the  prayers  of  the  petitioners,  re- 
spectively presented  by  Henry  C.  Terry  and 
Joshua  S.  Fletcher,  be  refused. 

Opinion  by  Thayer,  P.  J. 


Common  ^lleaij— Hata). 


C.  P.  No.  4.  June  13,  1881. 

Hagan  v.  Philadelphia  and  Grays  Ferry 
Railway  Co. 

Negligence —  Contributory  negligence  —  Jumping 
from  street  car  while  in  motion  is  contributory 
negligence — Refusal  or  neglect  of  conductor  to 
stop  car  when  requested^  does  not  justify  pas- 
senger in  jumping  off,  especially   in  a  case 
where  it  does  not  appear  that  he  would  have 
suffered  any  damage  or  even  serious  incon- 
venience by  waiting  a  few  moments. 
Rule  to  take  ofi  a  nonsuit. 
Case  for  negligence.     On  the  trial  the  plain- 
tiffs evidence  showed  that  the  plaintiff,  a  man 
upwards  of  seventy  years  of  age,  was  a  pas- 
senger on  one  of  defendant's  cars,  that  desiring 
to  get  off  at  Thirtieth  Street  and  Grays  Ferry 
Road,  he  requested  the  conductor  to  stop  the 
car,  that,  the  car  not  being  promptly  stopped, 
the  plaintiff  jumped  off,  fell,  and  received  severe 
injuries.     The  plaintiff  having  rested,  Thayer, 
P.  J.,  entered  a  nonsuit  on  the  ground  that  the 
plaintiff  should  have  stayed  on  the  car  until  it 
stopped,  and  then  sued  the  company  for  the  in- 
convenience and  loss  of  time  sustained,  and  that 
if  he  jumped  off  he  did  so  at  his  own  risk. 
H,  G,  Harris,  for  the  rule. 
R,  L,  Baird  dXidJos.  Hopkinson,  contra. 
June  25th,  1881.    The  Court.    The  plain- 
tiff being  a  passenger  in  a  street  car  requested 


the  conductor  to  stop  the  car  at  a  particular 
point.  His  request  not  being  immediately  com- 
plied with,  he  leaped  from  the  car  and  was  in- 
jured. That  this  was  an  act  of  contributory 
negligence  does  not  appear  to  us  to  admit  of 
doubt.  The  defendant's  conductor  was  un- 
doubtedly guilty  of  negligence  in  not  stopping 
the  car  immediately,  upon  being  requested  to 
do  so,  but  that  did  not  compel  the  plaintiff  to 
subject  either  himself  or  the  company  to  the 
risk  of  jumping  from  the  car  while  it  was  in 
motion.  The  plaintiff  was  a  man  of  mature 
years  and  must  be  presumed  to  have  been  ac- 
quainted with  the  daiiger  he  encountered  in  get- 
ting off,  and  to  have  taken  the  risk  upon  himself. 
No  urgent  necessity  required  him  to  get  off  at 
that  particular  time  and  place,  nor  was  there  the 
least  evidence  that  he  acted  under  any  excite- 
ment, agitation,  or  confusion  of  mind.  He  got 
off  deliberately  of  his  own  free  will  because  the 
car  was  not  immediately  stopped.  He  was  not 
under  the  influence  of  any  terror,  nor  did  he 
leave  the  car  in  obedience  to  the  demand  of  any 
superior  duty.  The  inconvenience  to  which  he 
was  subjected  by  being  carried  a  few  rods  further 
than  he  desired  to  be  carried  was  very  slight,  and 
the  car  actually  stopped  at  a  very  short  distance 
beyond  the  point  at  which  he  jumped  off.  Under 
these  circumstances  the  Judge  who  tried  the  cause 
did  not  think  himself  justified  in  leaving  it  to  the 
jury  to  find  damages  for  an  injury  which  was  due 
mainly  to  the  plaintiffs  own  negligence.  It 
would  be  an  unjust  and  pernicious  rule  to  estab- 
lish that  a  passenger  is  justified  in  leaping  from 
a  street  car  because  the  car  is  not  immediately 
stopped  upon  his  request.  Such  a  rule  would  be 
alike  dangerous  to  passengers  and  carriers,  i<x 
it  would  offer  an  inducement  and  temptation  to 
carelessness  and  imprudence.  The  case  at  the 
trial  was  ruled  principally  upon  the  authority  of 
Railroad  Company  z?.  Aspell(ii  Harris,  147). 
That  was  the  case,  it  is  true,  of  a  steam  railway^ 
and  of  course  it  is  more  dangerous  to  leap  from 
a  car  propelled  by  steam  than  from  one  drawn 
by  horses.  On  the  other  hand  when  we  con- 
sider that  a  passenger  in  a  street  car  always 
alights  within  a  very  short  distance  of  the  point 
where  he  desires  to  get  off,  if  his  request  is  not 
obeyed,  the  neglect  of  the  conductor  in  not  stop- 
ping the  car  immediately  can  scarcely  be  con- 
sidered a  justification  for  incurring  the  hazard  of 
getting  off  while  the  car  is  in  modon,  especially 
in  a  case  where  it  does  not  appear  that  he  would 
have  suffered  any  damage  or  even  serious  incon- 
venience by  waiting  a  few  moments.  The  case 
of  Crissey  v.  Hestonville  Railway  Company 
(25  Smith,  83),  cited  by  the  plaintiffs  counsel, 
was  ruled  by  the  circumstances  that  the  plaintiff 
was  a  lad  of  thirteen,  and  was 'not  to  be  held  to 
the  exercise  of  the  same  degree  of  care  and  dis- 
cretion as  an  adult. 

Rule  discharged. 

Opinion  by  Thayer,  P.  J. 
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Jan.  '8 1,  265.  March  22,  1 881. 

Mitchell  V.  Biiffington. 

Fraud — Fraudulent  entry  of  satisfaction  of  judg- 
ment— Statute  of  Limitations —  When  it  begins 
to  run — Difference  in  different  forms  of  action 
— Effect  of  wrongful  entry  on  public  records. 

The  entry  of  satisfaction  on  a  judgment  by  the  assigjnor 
of  the  bond,  which  is  secured  by  the  judgment,  is  an  ac- 
tual fraud  upon  the  assignee  of  the  bond. 

The  Statute  of  Limitations  runs,  not  from  the  fraudu- 
lent entry  of  satisfaction,  but  from  the  discovery  of  the 
fraud. 

This  rule  is  not  altered  by  the  fact  that  there  may  be  no 
evidence  of  concealment,  and  that  the  means  of  discovery 
were  open;,  for  the  assignee  had  no  reason  to  suspect 
fraud,  nor  was  he  bound  to  examine  the  docket  to  see  if 
it  had  been  committed. 

Per  Sterrett,  J.  The  cause  of  action,  rather  than  the 
form^  determines  the  applicability  of  the  statute. 

The  public  records  are  constructive  notice  to  everybody 
only  as  to  such  entries  which  are  rightfully  made  thereon. ^ 

Diflference  of  the  running  of  the  Statute  of  Limitations 
in  actions  ex  contractu  and  ex  delicto  explained. 

Error  to  the  Common  Pleas  of  Chester 
County. 

Case,  by  Mary  and  Sophia  Mitchell  against 
Richard  Buffington,  to  recover  for  the  loss  occa- 
sioned to  plaintiffs  by  the  alleged  fraudulent  en- 
try of  satisfaction  on  a  judgment  by  defendant. 

The  summons  issued  May  14,  1879. 

Pleas,  **  Not  guilty,  and  actio  non  accrevit  in- 
fra sex  annosy 

Upon  the  trial,  before  Clayton,  P.  J.,  the 
following  facts  appeared : — 

On  April  i,  1862,  Richard  Buffington  loaned 
to  Levis  Bernard  $2000,  taking  as  security  a  bond 
to  himself  for  $2000,  with  warrant  of  attorney  to 
confess  judgment,  executed  by  Levis  Bernard  as 
principal,  and  Cyrus  Hoopes  as  surety.  Judg- 
ment was  entered  on  this  bond  April  14,  1862. 
On  March  28,  1866,  Bernard  paid  to  Buffington 
$400  of  the  principal  of  the  bond  together  with 
the  arrears  of  interest,  thus  reducing  the  bond  to 
I1600,  and  on  the  same  day  Buffington  assigned 
the  bond  for  |i6oo  to  the  plaintiffs,  Mary  and 
Sophia  Mitchell.     The  money  was  paid,  the  as- 


signment indorsed  upon  the  bond,  and  the  bond 
delivered  to  the  plaintiffs.  ITie  assignment  was 
not  noted  on  the  record.  On  May  i,  1866,  Buf- 
fington, without  the  knowledge  of  the  plaintiffs, 
Mary  and  Sophia  Mitchell,  entered  satisfaction 
upon  the  record  of  the  judgment.  On  April  i, 
1867,  and  annually  thereafter  until  1876,  Ber- 
nard paid  the  interest  on  the  bond  to  the  plain- 
tiffs, in  whose  possession  the  bond  remained. 
The  lien  of  the  judgment  expired  April  14, 1867, 
and  was  never  thereafter  revived  until  January 
II,  1877,  when  Bernard  by  an  amicable  scire  fa- 
cias, signed  only  by  himself,  and  without  the 
knowledge  of  the  plaintiffs,  revived  it  against  him- 
self. In  1876  Bernard  became  insolvent,  and  on 
January  12,  1877,  made  an  assignment  for  the 
benefit  of  his  creditors.  From  his  assigned  estate 
the  plaintiffs  realized  ^184.67.  The  plaintiffs 
then  made  demand  upon  Hoopes,  the  surety,  for 
the  balance  of  the  bond  and  interest  still  unpaid, 
and,  upon  his  refusal  to  pay,  brought  suit  against 
him.  They  first  discovered  the  entry  of  satisfac- 
tion at  the  time  of  the  institution  of  that  suit. 
Upon  the  trial  of  the  action  against  Hoopes,  his 
defence  was  that  in  the  year  1867,  in  searching 
for  liens  against  his  property,  he  discovered  the 
entry  of  satisfaction  made  by  Buffington,  and 
that  relying  upon  this  entry  as  evidence  of  the 
payment  of  the  debt  by  Bernard,  he  neglected  to 
keep  the  lien  of  the  judgment  alive  against  the 
real  estate  of  Bernard  until  the  time  of  the  as- 
signment for  the  benefit  of  creditors  of  the  lat- 
ter, when  other  liens  had  intervened  and  the 
security  of  his  real  estate  was  lost,  and  that, 
resting  under  the  belief  that  the  debt  had  been 
paid,  he  again  went  security  for  Bernard  in 
1875  ^o^  I1800,  upon  which  transaction  he  lost 
^706. 34.  He  therefore  denied  his  liability  upon 
the  bond,  by  reason  of  his  having  been  misled 
to  his  injury  by  Buffington *s  act  in  entering  sat- 
isfaction. The  verdict  was  for  the  defendant, 
upon  which  judgment*  was  entered  and  a  writ  of 
error  taken  to  the  Supreme  Court,  where  the 
judgment  of  the  Court  below  was  affirmed.  (See 
Buffington  v,  Bernard  et  al.,  9  Norris,  63.) 

This  suit  was  then  instituted  against  Buffington 
to  recover  from  him  damages  for  the  loss  sus- 
tained by  the  plaintiffs.  Their  loss  at  the  time 
of  the  trial  amounted  to  ^1848. 24. 

The  defendant  offered  no  evidence. 

The  plaintiffs  presented  the  following  points : 
(i)  In  actions  upon  the  case  for  consequential 
damages  in  cases  of  pure  torts,  the  Statute  of 
Limitations  runs  from  the  time  when  the  damages 
are  first  developed  and  not  before.  Answer,  I 
answer  this  point  by  saying  that  the  statute  be- 
gins to  run  from  the  time  any  damages,  though 
only  nominal,  were  developed. 

(2)  If  the  jury  believe  that  the  defendant  com- 
mitted actual  fraud  upon  the  plaintiffs  in  enter- 
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ing  satisfaction  upon  the  judgment,  and  that  said 
fraud  was  not  discovered  until  within  six  years 
before  this  suit  was  brought,  to  wit,  the  14th  day 
of  May,  A.  D.  1879,  then  this  action  will  lie,  and 
the  verdict  must  be  for  the  plaintiffs.  Answer, 
This  point  is  negatived,  there  being  no  evidence 
of  concealment,  and  the  means  of  discovering  it 
being  open. 

(3)  If  the  defendant  has  committed  construc- 
tive fraud  in  entering  satisfaction  on  the  judg- 
ment, and  said  fraud  was  not  discovered  by  the 
plaintiffs  until  within  six  years  before  this  suit 
was  brought,  the  Statute  of  Limitations  is  no  bar 
to  this  action,  and  the  verdict  must  be  for  the 
plaintiffs.  Answer,  I  make  the  same  answer  to 
this  as  to  the  second  point. 

(5)  The  Statute  of  Limitations  in  this  case 
commenced  to  run  at  the  time  of  the  discharge 
of  Cyrus  Hoopes.  Answer,  This  point  is  nega- 
tived. 

(7)  The  Statute  of  Limitations  did  not  com- 
mence to  run  prior  to  the  insolvency  of  Levis 
Bernard.     Answer,  This  point  is  negatived. 

(8)  The  time  of  the  discharge  is  for  the  jury. 
Ansiver,  This  point  is  negatived. 

(9)  If  the  jury  believe  that  Cyrus  Hoopes  was 
not  discharged  as  surety  before  the  insolvency  of 
Levis  Bernard,  and  that  said  insolvency  occurred 
within  six  years  prior  to  the  commencement  of 
this  suit,  then  the  verdict  must  be  for  the  plain- 
tiffs.    Answer,  Negatived. 

The  Court  charged  the  jury  as  follows :  "  The 
jury  are  instructed  upon  all  the  evidence  that 
their  verdict  ought  to  be  for  the  defendant,  it 
appearing  that  suit  was  brought  more  than  six 
years  after  the  entry  of  satisfaction,  at  which 
date  I  hold  that  the  cause  of  action  accrued." 

Verdict  for  defendant  and  judgment  thereon, 
whereupon  the  plaintiffs  took  this  writ,  assigning 
for  error  the  answers  to  their  points,  and  the 
charge  ut  supra, 

W,  E,  Barber  and  Charles  If.  Pennypacker 
(  W,  T,  Barber  with  them),  for  the  plaintiffs  in 
error. 

In  an  action  on  the  case  for  consequential 
damages  for  pure  torts,  the  statute  does  not  begin 
to  run  until  the  right  is  complete  to  institute  the 
action,  and  not  merely  when  nominal  damages 
are  developed. 

Wickersham  v,  Russell,  I  Sm.  71. 

Gillon  V,  Boddington,  i  Car.  &  Payne,  541. 

Roberts  v.  Read,  16  East,  215. 

CoUinge  v,  Heywood,  i  P.  &  D.  502. 

Huntley  v,  Sanderson,  i  Cr.  &  Meeson,  478. 

Bank  v.  Waterman,  26  Conn.  324. 

Leinhart  v,  Forringer,  i  Penn.  492. 

Van  Horn  v,  Scoii,  4  C.  316. 

Jones  V.  Trimble,  3  R.  381. 

Overton  v.  Tracey,  14  S.  &  R.  311. 

Stout  V.  Kindt,  12  H.  452. 

Wheatley  v.  Baugh,  i  C.  534. 

Hanna  v,  Holton,  28  Sm.  334. 


Campbell  v.  Boggs,  12  Wr.  524. 

Funk  V,  Smith,  16  Sm.  28. 
The  entry  of  rftisfaction  was  a  pure  tort. 

Dewitt's  Appeal,  26  Sm.  287. 

Roberts  v,  Halstead,  9  B.  32. 

Kisterbock's  Appeal,  i  Sm.  485. 

Kirby  v,  IngersoU,  I  Harrington's  Ch.  172. 
If  not  a  fraud  per  se,  it  amounted  to  such,  and 
being  secret,  barred  the  statute. 

Pennock  v.  Freeman,  i  W.  401. 

Wilmerding  v.  Russ,  33  Conn.  80. 
It  was  secret  because  no  duty  was  impofed 
upon  the  assignees  to  examine  the  record  con- 
tinually; nor  were  they  bound  to   revive   the 
judgment. 

The  damages  were  not  developed  until  the  de- 
cision of  the  Supreme  Court  affirmed  the  dis- 
charge of  the  surety ;  then  the  statute  began  to 
run. 

Alfred  P,  Reid  (with  whom  was  Wayne  Mac 
Veagh)y  for  the  defendant  in  error. 

The  declaration  alleged  a  breach  of  duty  and 
special  consequential  damages.  The  cause  of 
action  was  the  breach  of  duty.  The  duty  of 
Bufiington  arose  out  of  his  contract.  The  stat- 
ute, therefore,  ran  from  the  breach. 

Angoll  V,  Bryant,  I  Sanford,  98. 

Hinsdale  v.  Lamed,  16  Mass.  68. 

Baker  v.  Atlas  Bank,  9  Metcalf,  182. 

Hamilton  v.  Hamilton,  6  H.  21. 

Derrickson  v.  Ca.dy,  7  B.  31. 

Howell  V.  Young,  5  B.  &  Cress.  259. 

2  Addison  on  Torts,  {  1 361. 

Bretherton  v.  Wood,  3  Brod.  &  Bing.  54. 

It  is  immaterial  that  the  damages  were  merely 
nominal. 

Bank  v.  Waterman,  26  Conn.  324. 
Ignorance  does  not  toll  the  statute,  unless  in- 
duced by  the  fraud  of  the  defendant. 

Railroad  Co.  v.  Bridges,  7  B.  Monroe,  556, 

Wilcox  V,  Plummer,  4  Peters,  172. 

Wordsworth  v,  Harley,  I  B.  &  Adol.  391. 

Grange  v.  Grange,  5  Bam.  &  Cress.  149. 

Short  V.  McCarthy,  3  B.  &  Alderson,  626. 

Angell  on  Limitations,  {{  183-304. 

The  records. were  public,  and  open  to  the  as- 
signees. They  should  have  had  the  judgment 
marked  to  their  use. 

Fisher  v,  Knox,  I  H.  626. 

U.  S.  V,  Simpson,  3  P.  &  W.  437. 
The  Statute  makes  no  distinction.    All  actions 
on  the  case  are  barred  in  six  years. 

Downey  v.  Garard,  12  H.  52. 

Finney  v.  Cochran,  I  W.  &  S.  112. 

Campbell  v.  Boggs,  12  Wr.  524. 

Rhine's  Ex.  v,  Evans,  16  Sm.  192. 

Barton  v,  Dickens,  12  Wr.  518. 

Morgan  v.  Tener,  3  Weekly  Notes,  398. 

Moore  v,  Duvenal,  8  Id.  411. 

Owen  V,  Savings  Fund,  9  Id.  465. 
The  record  of  the  suit  against  Hoopes  could 
not  bind  Buffington ;  he  was  not  a  party  to  it. 

May  2,  1 88 1.  The  Court.  The  act  of  the 
defendant  in  satisfying  the    judgment   against 
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Bernard  and  Hoopes,  after  he  had  parted  with 
his  interest  therein,  was  an  actiftil  fraud  upon  the 
plaintiffs,  to  whom  he  had  previously  assigned 
the  bond  on  which  the  judgment  had  been  en- 
tered, and  the  result  was  that  Hoopes,  the  surety, 
was  discharged,  and  plaintiffs  thereby  sustained 
loss,  for  which  undoubtedly  they  had  a  good 
cause  of  action  against  the  defendant.  The 
learned  Judge,  in  affirming  plaintiffs*  fourth 
point,  correctly  instructed  the  jury  that  "  if  the 
defendant,  after  assigning  all  his  interest  in 
the  judgment  to  the  plaintiffs  for  a  valuable  con- 
sideration, subsequently,  without  their  knowledge 
or  consent,  entered  satisfaction  of  record  upon 
said  judgment,  and  by  so  doing  caused  loss  to 
the  plaintiffs,  he  is  guilty  of  such  gross  negli- 
gence and  misconduct  as  amounts  to  actual 
fraud."  The  proof  of  the  facts  embodied  in 
this  point  was  so  clear  and  satisfactory  that  the 
jury  could  have  had  no  hesitation  in  saying  that 
they  were  true,  and  the  conclusion  of  law  de- 
duced from  them  is  so  obviously  correct  that  the 
citation  of  authority  in  support  of  it  is  unneces- 
sary. In  DeWitt's  Appeal  (26  P.  F.  Smith,  283), 
it  is  said  that  the  entry  of  satisfaction  by  the 
mortgagee  after  the  assignment  of  the  judgment 
secured  thereby  will  not  discharge  the  mortgage 
security  so  far  as  respects  the  assignee  of  the 
judgment.  **Itwas  a  fraud  upon  the  rights  of 
the  assignee  as  owner  of  the  mortgage  debt." 
When  the  defendant  entered  satisfaction  on  the 
record,  he  must  have  known  that  the  bond  on 
which  the  judgment  had  been  entered,  did  not 
belong  to  him.  He  had  assigned  it  and  received 
the  money  about  a  month  before,  and  thus,  with 
full  knowledge  of  all  the  facts,  committed  the 
wrong  by  which  the  surety,  relying  on  the  entry 
of  satisfaction,  was  misled  and  thereby  released 
from  all  liability  for  the  default  of  his  principal. 
There  was  no  attempt  made  to  explain  the  tor- 
tious act  of  the  defendant.  He  was  a  competent 
witness,  but,  instead  of  offering  some  excuse  for  his 
conduct,  he  remained  silent.  All  the  presump- 
tions are  against  his  innocence  in  the  transaction, 
and  every  just  inference  points  to  it  as  an  actual 
fraud.  But  even  if  he  was  not  actuated  by  any 
improper  motive,  the  act  would  nevertheless  be 
fraudulent  in  its  result.  An  act  innocent  in  the 
intention  may  be  so  injurious  in  its  consequences 
that  the  law  declares  it  to  be  a  fraud.  (Kister- 
bock's  Appeal,  i  P.  F.  Smith,  485.)  But  the 
mantle  of  charity,  broad  as  it  is,  will  not  cover 
such  a  transaction  as  that  disclosed  by  this  record. 
Whatever  may  have  been  defendant's  motive, 
there  is  nothing  to  indicate  that  it  was  a  good 
one.  As  the  case  stands  upon  the  evidence,  his 
act  was  a  positive  fraud  on  the  rights  of  his  as- 
signees, for  which  he  should  be  compelled  to  re- 
spond in  damages,  unless  he  is  successfully 
shielded  by  the  Statute  of  Limitations.     This 


brings  us  to  the  consideration  of  the  cardinal 
question  in  the  case. 

The  plaintiffs,  in  their  second  point,  requested 
the  Court  to  charge  as  follows,  viz:  '*  If  the  jury 
believe  thdt  the  defendant  committed  actual 
fraud  on  the  plaintiffs  in  entering  satisfaction 
of  the  judgment,  and  that  said  fraud  was  not 
discovered  until  within  six  years  before  this  suit 
was  brought,  viz:  May  14,  1879,  then  this  action 
will  lie,  and  the  verdict  must  be  for  the  plain- 
tiffs." To  this  and  the  next  point,  which  was 
the  same  except  that  constructive  is  substituted 
for  actual  fraud,  the  learned  Judge's  answer  was, 
"This  point  is  negatived,  there  being  no  evi- 
dence of  concealment,  and  the  means  of  dis- 
covering it  being  open,"  and  then,  in  his  general 
charge,  instructed  the  jury  that  upon  all  the 
evidence  **  their  verdict  ought  to  be  fot  the 
defendant,  it  appearing  that  suit  was  brought 
more  than  six  years  after  the  entry  of  satisfac- 
tion, at  which  date  I  hold  that  the  cause  of  ac- 
tion accrued."  The  question  is  thus  distinctly 
raised,  whether  the  statute  begins  to  run  from 
the  commission  of  the  fraud,  or  from  its  discov- 
ery by  the  injured  party. 

In  actions  ex  contractu,  of  course,  the  general 
rule  is,  that  the  statute  commences  to  run  from 
the  breach ;  and  in  an  action  on  the  case  for  pro- 
fessional negligence.  When  the  element  of  fraud 
is  absent,  the  same  rule  applies,  for  the  reason 
that  the  action  is  grounded  either  on  the  implied 
undertaking  ox  on  the  duty  springing;  from  the 
relation  that  existed  between  the  parties ;  and  as 
soon  as  the  breach  occurred,  the  injured  party 
had  an  immediate  right  of  action.  The  same 
principle  holds  good  also  in  actions  for  official 
negligence.  In  both  these  cases,  the  parties 
occupieci  to  each  other  a  relation,  from  which 
the  duty  sprang  or  the  undertaking  was  implied, 
for  the  breach  of  which  the  suit  was  brought.  It 
has  been  repeatedly  held  that,  in  the  absence  of 
fraud,  the  statute  in  these  and  similar  cases,  runs 
from  the  breach.  (Rhine's  Adm'r  v,  Evans,  16  P. 
F.  Smith,  192  ;  Moore  v.  Juvenal,  8  Weekly 
Notes,  411 ;  Owen  v.  The  Western  Saving  Fund, 
9  Weekly  Notes,  465.)  The  same  principle  is 
recognized  by  text  writers.  In  Story  on  Con- 
tracts, pi.  704,  the  rule  is  stated  thus :  In  cases 
of  contract  and  in  actions  ex  delicto  quasi  ex 
contractu  the  Statute  of  Limitations  begins  to  run 
from  the  breach  of  contract  or  duty  and  not  from 
the  time  when  the  damage  accrues.  The  rule  in 
such  cases  is,  that  the  cause  of  action  arises  im- 
mediately on  the  happening  of  the  default,  and 
is  not  postponed  to  the  damage  thereby  occa- 
sioned (Angel  on  Lim.  123).  And  in  actions 
for  official  or  professional  negligence  the  cause  of 
action  is  founded  on  the  breach  of  duty  which 
actually  injured  the  plaintiff  and  not  on  the,  con- 
sequential damage.  '(2  Greenleaf  on  Ev.  433.) 
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As  to  the  form  of  action,  it  matters  not  whether 
it  be  assumpsit,  or  a  special  action  on  the  case. 

The  cause  of  action  rather  than  the  form  de- 
termines the  applicability  of  the  statute. 

From  what  has  been  said  it  may  be  inferred 
that  the  rule  is  different  in  cases  where  the  cause 
of  action  springs,  not  from  a  breach  of  duty  or 
an  implied  undertaking,  but  from  the  fraudulent 
act  of  the  defendant.     In  the  latter  class  of  cases, 
the  statute  does  not  begin  to  run  until  the  fraud 
is  discovered ;  and  there  is  no  reason  why  it 
should.    The  fraudulent  act  has  no  necessary  con- 
nection with  any  relation,  contract,  real,  pro- 
fessional,  official,   or  otherwise,   between    the 
parties,  and  it  may  be  committed  long  before 
the  damage  is  developed  or  the  injured  party  is 
aware  of  the  act.     The  learned  Judge  in  this 
case  gives  as  a  reason  for  refusing  plaintiffs  points 
that  there  was  no  evidence  of  concealment  and 
the  means  of  discovery  were  open.     But  what  of 
that?    The  plaintiffs  had  bought  and  paid  for  the 
judgment  and  had  the  bond  in  their  possession. 
They  had  no  reason  to  suspect  the  defendant 
would  dare  to  tamper  with  their  security,  and 
were  not  bound  to  examine  the  docket  for  the 
purpose  of  learning  whether  he  had  done  so  or 
not.     Nor  were  they  bound  to  keep  their  judg- 
ment alive.     If  they  were  satisfied  with  the  per- 
sonal responsibility  of  the  principal  or  his  surety 
they  had  a  right  to  rely  thereon,  as  they  appear 
to  have  done;  and,  but  for  the  tortious  act  of 
the  defendant,  by  which  the  surety  was  released, 
they  would  have  sustained  no  loss.     The  public 
records  are  said  to  be  constructive  notice  to  every 
body,  but  this  is  true  only  of  such  entries  as  are 
rightfully  made  thereon.     An  entry  apparently 
proper,  but  in  fact  fraudulent,  if  actually  seen  on 
the  record  by  a  party  interested,  may  beaccepted 
and  acted  on  as  true,  as  was  done  by  the  surety 
in  this  case ;  and  no  party  injured  by  a  fraudu- 
lent entry  can  be  affected  by  constructive  notice. 
It  is  clear  to  us,  on  principle  as  well  as  author- 
ity, that  owing  to  the  fraudulent  character  of  the 
act  that  worked  the  injury,  the  plaintiffs  claim 
was  not  barred.     The  principle  appears  to  have 
been  recognized  in  Jones  v.  Conoway  (4  Yeates, 
109);  Rushz;.  Barr  (i  Watts,  no);  Harrisburg 
Bank  v,  Forster  (8  Watts,  12) ;  Ferris  v,  Hender- 
son (2  Jones,  49) ;  Wilmerding  v.  Russ  (33  Conn. 
80),  and  other  cases.     The  law  is  not  so  tenderly 
solicitous  about  the  interests  of  tort-feasors  as  to 
presume  that  the  injured  party  had  notice  of  their 
wrongful  acts  when  in  fact  he  had  none. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Sterrett,  J. 


Jan.  '81,  163.  March  29,  1 881. 

Wilson  V.  Silkman. 


Married  woman — Separate  estate — Burden  of 
proof  in  a  contest  between  a  wife  and  her  hus- 
bands creditors. 

Where  a  husband  confesses  judgment  in  favor  of  his 
wife,  it  is  necessary  for  the  wife,  in  a  contest  with  her 
husband*s  creditors,  to  establish  that  the  judgment  was 
given  bona  fide  to  secure  a  debt  of  the  wife  from  the 
husband,  from  the  moneys  of  the  separate  estate  of  the 
wife ;  in  the  absence  of  proof  of  such  a  character,  the 
judgment  will  be  regarded  as  fraudulent  and  void  against 
the  existing  creditors. 

In  favor  of  the  existence  of  a  separate  estate  of  a  wife 
there  is  no  legal  presumption ;  the  husband,  on  the  con- 
trary, is  presumed  to  be  the  owner  of  the  properly  of  which 
he  and  his  wife  have  the  joint  possession. 

Per  Gordon,  J.  **  If  a  wife  has  nothing  else  to  de- 
pend on  than  the  presumption  arising  from  her  husband's 
act  in  confessing  judgment  to  her,  she  is  leaning  upon  a 
broken  staff,  for  the  husband's  confession  of  judgment  to 
his  wife  \^  prima  facu  little  better  than  the  confession  of 
a  judgment  to  himself." 

Error  to  the  Common  Pleas  of  Lackawanna 
County. 

This  was  a  feigned  issue  framed  by  the  Court 
below  to  try  the  validity  of  a  judgment  for 
$11,755.12,  confessed  by  Daniel  Silkman  to  Wil- 
liam Shoemaker  in  trust  for  Catharine  Silkman, 
the  wife  of  Daniel  Silkman. 

Silkman's  real  estate  had  been  sold,  under  a 
judgment  confessed  by  him  to  Sarah  A.  Silkman 
and  Almira  Silkman,  and  subsequently  marked 
to  the  use  of  Catharine  Silkman. 

Catharine  Silkman  became  the  purchaser  and 
claimed  to  have  both  her  judgments  receipted 
for  on  account  of  the  purchase-money.  This 
was  resisted  by  a  large  number  of  Silkman's 
judgment  creditors,  and  upon  their  application 
the  issue  was  framed,  the  creditors  being  plain- 
tiffs and  Catharine  Silkman  defendant. 

On  the  trial,  before  Hand,  J.,  the  plaiatiifs 
proved  that  Silkman  was  a  member  of  the  firm 
of  Winton,  Silkman  &  Co.,  which  at  the  time 
of  the  confession  of  judgment  by  Silkman,  was 
very  largely  indebted,  and  that  Catharine  Silk- 
man was  the  wife  of  Daniel  Silkman,  and  rested. 

The  defendant  offered  no  testimony.  The 
plaintiffs  requested  the  Court  to  charge,  inter 
alia — 

I.  When  a  judgment  is  taken  in  the  name  of 
a  trustee  for  the  wife  against  her  husband,  it  is 
necessary  for  the  wife  in  a  contest  with  creditors 
of  the  husband,  as  in  this  case,  to  establish  that 
the  judgment  was  taken  bona  fide  to  secure  a 
debt  of  the  wife  from  the  husband  for  moneys 
of  the  separate  estate  of  the  wife.  In  the 
absence  of  such  proof  the  judgment  must  be 
regarded  as  fraudulent  and  void,  as  against  such 
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creditors.  Answer.  In  view  of  all  the  facts  of 
this  case  we  decline  to  affirm  this  point;  we 
answer  in  the  negative. 

In  the  general  charge  his  Honor  said  : — 

*'  He  who  alleges  fraud  must  prove  it.  It  is 
a  fact  to  be  proved  as  any  other  fact ;  it  may  be 
proved  directly,  or  it  may  be  proved  by  circum- 
stances from  which  the  law  will  infer  fraud,  or 
from  which  as  a  matter  of  fact  fraud  may  be 
found.  But  the  fact  still  remains  that  he  who 
alleges  fraud  must  prove  it  in  order  to  make  out 
his  case.  The  law  in  no  case  presumes  fraud  to 
exist.  Consequently,  when  parties  come  into 
Court  alleging  fraud,  the  law  holds  them  to  the 
same  rule  that  it  does  in  regard  to  any  other  fact 
which  is  alleged  to  be  proved  in  a  court  of  jus- 
tice. They  must  furnish  testimony  sufficient  to 
substantiate  their  claim,  and  if  they  fail  to  fur- 
nish such  testimony,  they  fail  in  their  case  and 
the  defendant  is  not  obliged  to  respond." 

Verdict  and  judgment  for  defendant.  Plaintiffs 
took  this  writ  assigning  for  error,  inter  alia,  the 
answer  to  their  first  point. 

R,  IV.  Archbald2in^  Gunster  &*  Welles  (with 
them  S.  B.  Price),  for  plaintiffs  in  error. 

In  the  absence  of  proof,  any  acquisition  of 
the  wife  from  her  husband  is  presumed  to  be  a 
gift  voidable  as  against  creditors. 
Kelly's  Ap.,  27  Sm.  236. 
Graybill  v.  Moyer,  9  Wr.  533. 
Kecncy  v.  Good,  g  H.  355.  • 

Black  V.  Nease,  I  Wr.  440. 

It  makes  no  difference  that  the  wife  is  pro- 
tected by  a  judgment. 

Hinde  v.  Longworth,  1 1  Wheat,  199. 
Bergey's  Ap.,  10  Sm.  417. 
A.  H.  Winton  and  E.  N.   Willard,  for  de- 
fendant in  error. 

The  judgment  confessed,   possessed  all   the 
qualities  of  a  judgment  upon  a  verdict. 
William's  Ap.,  11  Wr.  307. 
Braddee  v,  Brownfield,  4  W.  474. 
St.  Bartholomew's  Church  v.  Wood,  11  Sm.  96. 

If  nothing  more  real  than  a  doubt  be  thrown 
upon  the  party  charged,  the  presumption  of 
honesty,  until  the  contrary  be  proved,  rebuts 
that,  and  he  need  do  nothing. 

Roberts  et  ai.  v.  Guernsey,  3  Grant's  Cases,  237. 

May  2,  1 88 1.  The  Court.  On  the  loth  of 
June,  1878,  Daniel  Silkman  executed  his  jildg- 
ment  note  to  William  Shoemaker  in  the  sum  of 
$11,755.12  in  trust  for  his  wife,  Catharine  Silk- 
man.  On  this  note,  judgment  was  entered  on 
the  2ist  of  November,  1878.  At  the  time  of  the 
execution  of  the  note  above  mentioned.  Silk- 
man  was  a  member  of  the  firm  of  Silkman, 
Winton  &  Co.,  which  firm  was  largely  indebted, 
so  largely,  indeed,  that  it  appears,  from  the  evi- 
dence, it  was  unable  fully  to  liquidate  its  obliga- 
tions, in  other  words,  it  proved  to  be  insolvent. 


It  appears  further,  that  on  the  4th  of  June, 
1878,  a  judgment  was  entered  in  the  Common 
Pleas  of  Luzerne  County  against  Silkman,  and  in 
favor  of  Almira  and  Sarah  A.  Silkman,  in  the 
sum  of  one  thousand  dollars.  This  judgment 
was  transferred  to  Lackawanna  County  on  the 
i2th  of  December,  1879;  upon  it  execution 
was  issued,  a  levy  made  upon  the  property  from 
which  the  fund  in  controversy  was  raised,  and 
sold  by  the  sheriff  to  Catharine  Silkman,  the  de- 
fendant, for  the  sum  of  $10,150.00,  she  having 
on  the  same  day,  received  an  assignment  of  the 
judgment  on  which  the  sale  was  made.  She 
being  thus  the  owner  of  the  first,  as*  well  as  the 
second  judgment  against  the  propertjr,  claimed 
the  right  to  have  them  receipted  upon  her  bid. 
To  prevent  this,  the  plaintiffs,  creditors  of  Silk- 
man, Winton  &  Co.,  who  in  the  mean  time  had 
obtained  judgmentsupon  their  claims,  interposed, 
and  at  their  instance,  the  issue  now  trying  was 
framed. 

From  this  summary  of  facts,  about  which  there 
is  little  or  no  dispute,  we  turn  to  the  legal  ques- 
tion on  which  the  case  was  determined  in  the 
Court  below. 

Several  assignments  of  error  have  been  pre- 
sented for  our  consideration,  but  as  the  ruling  of 
the  Court  below  on  the  plaintiff's  first  point,  in  * 
effect  involves  the  whole  controversy,  we  may 
confine  our  attention  to  it  alone.  That  point 
reads  as  follows:  "When  a  judgment  is  taken 
in  the  name  of  a  trustee  for  the  wife  against  the 
husband,  it  is  necessary  for  the  wife,  in  a  contest 
with  creditors  of  the  husband,  as  in  this  case,  to 
establish  that  the  judgment  was  taken  bona  fide 
to  secure  a  debt  of  the  wife  from  the  husband 
from  moneys  of  the  separate  estate  of  the  wife. 
In  the  absence  of  such  proof,  the  judgment  must 
be  regarded  as  fraudulent  and  void  as  against 
such  creditors." 

The  point  thus  put  was  refused  by  the 
Court. 

We  hesitate  not  to  say,  that  in  this  the  Court 
made  a  mistake.  Under  the  circumstances  of 
the  case,  the  affirmative  was  upon  the  defend- 
ant.  It  was  for  her  to  show  that  the  judgment 
executed  to  the  trustee  for  her  use  by  her  hus- 
band represented  the  proceeds  of  her  separate 
estate.  The  contest  was  with  her  husband*s 
creditors,  and  if  the  judgment  was  not  founded 
upon  a  valuable  consideration,  however  good  it 
might  be  against  him  or  his  estate,  it  would  be 
fraudulent  and  void  as  to  contemporaneous 
creditors. 

Before  the  Act  of  1848,  the  marriage  contract 
vested  the  right  to  the  personal  property  of  the 
wife  in  the  husband.  She  had  no  such  thing  as 
a  separate  and  independent  personal  estate. 
Since  that  Act,  she  may  not  only  continue  to 
own  and  hold  the  property  she  had  at  the  time 
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of  the  marriage,  but  she  may  during  coverture 
acquire  a  separate  estate. 

In  favor  of  such  an  estate,  however,  there  is 
no  legal  presumption,  but  the  contrary;  the 
husband  is  presumed  to  be  the  owner  of  the  pro- 
perty of  which  he  and  his  wife  have  the  joint 
possession.  Does  she  purchase  lands  or  goods, 
their  price  is  presumed  to  come  from  the  pockets 
of  the  husband ;  or  does  he  transfer  to  her  pro- 
.perty,  real  or  personal,  it  is  presumed  to  be  a 
gift  from  him  to  her.  Thus  the  Act  of  1848, 
whilst  it  makes  it  possible  for  a  feme  covert  to 
have  and  enjoy  a  separate  estate,  raises  no  pre- 
sumption in  favor  of  the  existence  of  such  an 
estate.  She  must  affirmatively  establish  that 
fact,  and*  this,  not  only  because  of  the  ease  with 
which  the  husband's  creditors  might  otherwise  be 
defrauded,  but  because,  ordinarily,  it  is  impossi- 
ble for  her  to  have  a  possession  separate  and  dis- 
tinct from  her  husband,  hence  one  of  the  most 
obvious  and  prominent  marks  of  proprietorship 
is,  in  her  case,  not  only  wanting,  but  such  pos- 
session being  usually  attributed  to  the  husband, 
a  presumption  of  his  ownership  naturally  follows 
by  which  his  credit  is  increased.  Even  in  a  case 
where  a  widow  claims  property  as  against  her 
husband's  estate,  it  has  been  held  **  that  she 
must  show  by  evidence  whi^h  does  not  admit  of 
a  reasonable  doubt,  either  that  she  owned  it  at 
the  time  of  her  marriage,  or  else  acquired  it 
afterwards  by  gift,  bequest,  or  purchase.  In  case 
of  a  purchase  after  marriage,  the  burthen  is  upon 
her  to  prove  distinctly  that  she  paid  for  it  with 
funds  which  were  not  furnished  by  the  husband." 
(Black,  J.,  in  Gamber  v,  Gamber,  6  Harris, 
363.)  Again  it  was  said  by  the  same  learned 
Justice  in  Keeny  t;.  Good  (9  Har.  342),  **To 
bring  the  property  of  a  married  woman  under 
the  protection  of  the  Act  of  1848,  it  is  made 
necessary  by  the  letter,  as  well  as  by  the  spirit  of 
the  statute,  to  prove  that  she  owns  it.  She  must 
identify  it  as  property  which  was  hers  before 
marriage,  or  prove  how  she  came  by  it  after- 
wards. Evidence  that  she  purchased  it  amounts 
to  nothing  unless  it  be  accompanied  by  clear 
and  full  proof  that  she  paid  for  it  by  her  own 
.separate  funds.  In  the  absence  of  such  proof, 
the  presumption  is  a  violent  one  that  her  hus- 
band furnished  the  means  of  payment.*' 

Like  doctrine  will  be  found  in  Gault  v.  Saf- 
fin  (3  Wr.  307),  and  many  other  cases  to  which 
we  need  not  revert. 

Apply  the  rule  thus  established,  to  the  case 
in  hand,  and  the  error  of  the  Court  below  is 
obvious.  Here  is  the  confession  of  a  judgment 
in  the  sum  of  eleven  thousand  dollars  by  a  hus- 
band to  a  wife,  at  a  time  when  he  was  in  fact 
insoUcent.  She  furnishes  no  proof  that  she  had 
so  much  as  a  single  dollar  to  invest  in  that  or 
any  other  kind  of  property,  and  yet  by  all  rule 


she  was  bound  to  show  by  clear  and  full  proof 
that  it  was  confesFed  to  her  for  a  valuable  con- 
sideration proceeding  from  her  own  sep)arate 
estate,  acquired  either  independently  of  her  hus- 
band, or,  if  from  him,  at  a  period  antecedent  to 
his  indebtedness.  The  inquiry  is  not  only  a 
legal  but  a  natural  one.  How  did  she  get  the 
right  to  demand  so  large  a  sum  of  money  from 
her  bankrupt  husband?  If,  indeed,  she  has 
nothing  else  to  depend  upon  than  the  presump- 
tion arising  from  his  act  in  the  confession  of  the 
judgment,  she  is  leaning  upon  a  broken  staff, 
for  the  husband's  confessionof  a  judgment  to  his 
wife  is,  prima  faciey  little  better  than  the  confes- 
sion of  a  judgment  to  himself. 

The  presumptions  are  all  against  the  defend- 
ant's right  to  the  money  in  controversy,  and  un- 
less she  proves  to  the  satisfaction  of  a  jury,  that 
the  consideration  for  the  judgment  against  her 
husband  was  money,  or  other  property,  from  her 
separate  estate,  she  cannot  maintain  her  claim. 

The  judgment  is  reversed,  and  a  new  venire 
ordered. 

Opinion  by  Gordon,  J. 


Jan.  '79,  151. 


Lynch's  Appeal. 


March  8, 1881. 


Equity — Rescission  of  contract — Kind  and  de- 
gree of  proof  necessary  to — Fraud — A  f is  take — 
Misrepresentation —  When  equity  will  refuse  to 
interfere  for  either  party  —  Dijference  of 
ground  on  which  contract  will  be  enforced  or 
rescinded, 

A  decree  of  a  court  of  equity  resdnding  a  contract  for 
the  sale  of  land,  should  be  made  only  on  the  ground  of 
mutual  mistake  or  misrepresentation  and  fraud;  unless 
the  evidence  of  these  be  so  clear  as  to  leave  no  room  for 
hesitation  or  doubt  in  the  mind  of  the  court,  the  parties 
should  be  remitted  to  their  legal  remedies. 

A  chancellor  may  refuse  to  enforce  the  execution  of  a 
contract  on  the  ground  of  improvidence,  surprise,  or  hard- 
ship ;  but  should  rescind  a  contract  only  for  fraud,  ille- 
gality, or  mistake. 

If  an  agent  of  the  vendor  attempt  to  impose  on  the 
vendee  by  representations  which  he  ought  to  have  known 
to  be  false,  and  which  he  did  not  know  to  be  true,  and 
the  vendee  falsely  state  the  object  of  his  purchase,  in  or- 
der.lo  get  a  l)etler  bar^^ain,  neither  of  the  parlies  act  fairly, 
and  a  chancellor  should  refuse  to  interfere  eiiher  to  exe- 
cute or  rescind  the  contract,  but  should  leave  the  parties  to 
any  legal  remedies  they  may  have. 

Appeal  of  I.  V.  Lynch,  J.  C.  Miles,  and  John 
W.  Miller  from  a  decree  of  the  Common  JPleas 
of  Luzerne  Cotmty. 

Bill  in  equity,  filed  by  Victor  Koch  against  L 
V.  Lynch,  J.  C.  Miles,  and  John  W.  Miller, 
praying  that  certain  articles  of  agreement  for  the 
sale  of  land  by  defendants  to  complainant  be 
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rescinded,  and  the  moneys  paid  thereon  be  re- 
turned, on  the  ground  of  the  misrepresentations 
of  W.  H.  Stanton,  the  agent  of  the  defendants. 

By  the  articles  of  agreement,  the  defendants 
sold  to  the  complainant  for  J6000,  to  be  paid  in 
instalments,  **  the  coal  in  and  up^n  and  under 
the  (described)  tract  of  land,  with  all  the  privi- 
leges of  mining  and  transporting  the  same,  with 
the  full  and  free  right  to  enter  upon  said  land, 
sink  shafts,"  etc. 

The  answer  alleged  misrepresentations  on  the 
part  of  the  plaintiff,  and  denied  the  authority  of 
Stanton. 

George  R.  Bedford,  the  Examiner  and  Mas- 
ter, reported  as  follows  upon  the  law  and  the 
fiacts : — 

The  defendants,  being  the  owners  of  a  piece 
of  land  in  the  township  of  Blakely,  containing 
about  a  hundred  acres,  sold  the  surface  of  the 
same  to  a  third  party,  reserving  the  coal.  Upon 
the  suggestion  of  one  W.  H.  Stanton,  that  he 
thought  he  could  find  a  purchaser  of  the  coal, 
the  defendants,  or  at  least  one  of  them,  said  to 
Stanton,  that  if  he  could  bring  them  a  customer 
they  would  pay  him  for  it.  Stanton  negotiated 
with  several  parties,  and  finally,  on  the  2d  Sep- 
tember, 1873,  ^^^^  Koch,  the  plaintiff,  to  whom 
he  stated  that  the  coal  was  for  sale,  and  that 
Koch  could  buy  it  at  a  bargain,  and  proposed 
that  they  should  together  visit  the  premises, 
some  five  miles  distant,  which  they  proceeded 
to  do  the  same  day.  Arrived  upon  the  ground, 
Stanton,  claiming  to  be  familiar  with  coal  lands, 
asserted  that  there  were  three  underlying  veins 
of  coal,  though  it  was  apparent  that  there  was 
no  development  of  the  land,  or  evidence  of  its 
having  been  subjected  to  any  test  to  determine 
the  existence  or  non-existence  of  coal.  Koch, 
however,  was  evidently  impressed  with  Stanton's 
sagacity,  and  put  entire  faith  in  the  latter's 
opinion.  Together  they  went  the  next  day  to 
see  Miles  and  Lynch,  two  of  the  defendants, 
and  on  their  way  there  it  was  arranged  between 
them  that  Koch  should  represent  that  he  wanted 
to  buy  the  place  for  the  purposes  of  a  summer 
resort,  and  was  indifferent  as  to  the  coal,  except 
that  he  would  not  want  to  be  annoyed  by  par- 
tries  prospecting  for  it,  under  an  outstanding 
mining  right,  and  therefore  would  like  to  pur- 
chase the  defendants*  interest  in  the  same.  At 
the  interview  with  the  two  defendants  named, 
the  plaintiff  offered  to  buy  and  pay  four  thousand 
dollars,  and  put  his  offer  on  the  ground  already 
suggested,  namely,  to  get  rid  of  an  outstanding 
mining  right.  At  this  time  no  representations 
were  made  as  to  the  coal,  except  that  to  Koch's 
question  as  to  how  much  coal  there  was,  it  was 
answered  one  hundred  acres;  and  when  he 
said  Stanton  stated  there  were  one  hundred  and 
four  acres,  one  of  the  defendants  replied  that 


there  was  a  little  over  one  hundred  acres,  *'  but 
we  only  guarantee  one  hundred  acres."  This 
answer,  it  is  evident,  had  reference  to  the  area 
of  the  tract.  The  offer  of  four  thousand  dollars 
was  declined,  and  it  was  arranged  that  all  par- 
ties, including  Mr.  Miller,  the  other  defendant, 
should  meet  next  day  in  Scranton.  In  pursu- 
ance of  this  arrangement,  the  parties  came  to- 
gether in  Scranton  on  the  4th  p{  September, 
1873,  3-"^  t^c  defendants  offered  to  take  six 
thousand  dollars.  The  plaintiff  demurred  to  the 
price,  and  raised  his  offer  to  five  thousand  dol- 
lars, which  was  declined  by  defendants,  one  of 
them  (Miles)  saying,  that  if  the  others  chose  to 
sell  for  less,  he  would  prefer  to  retain  his  interest 
with  Koch.  Such  an  arrangement,  K6ch  said, 
would  not  suit  him,  and  after  some  further  dis- 
cussion by  all  parties,  the  defendants  asserting 
their  belief  of  the  existence  of  coal,  and  one  of 
them  stating  that  h#  had  been  informed  by  a 
practical  miner,  who  had  seen  the  property, 
that  there  were  three  veins  of  coal  upon  it; 
Koch  acceded  to  the  defendants'  terms,  and  the 
parties  the  same  day  entered  into  the  agreement 
for  the  sale  on  the  one  hand,  and  the  purchase 
on  the  other,  of  the  coal  upon  the  premises 
mentioned.  The  price  to  be  paid  was  about  sixty 
dollars  per  acre ;  while  as  high  as  three  hundred 
and  fifty  dollars  per  acre  had  been  obtained  for 
other  coal  lands  in  the  vicinity.  Upon  the 
execution  of  this  contract,  Koch  paid  the  de- 
fendants the  sum  of  five  hundred  dollars.  Shortly 
after  this  transaction  the  plaintiff  had  the  prop- 
erty examined,  and  it  was  established  beyond 
much  question,  and  shown  by  the  testimony 
taken  in  this  case,  that  there  is  and  was  only 
from  five  to  seven  acres  of  coal,  and  this  in  such 
condition  as  not  to  be  workable,  and  therefore 
worthless.  Upon  making  this  discovery,  the 
plaintiff  at  once  asked  to  be  relieved  from  his 
undertaking;  and  to  April  Term,  1874,  filed 
this  bill  for  a  decree  rescinding  the  contract, 
and  for  the  re- payment  of  the  money  paid  there- 
on by  plaintiff. 

The  first  question  to  be  determined  is,  how 
far  Stanton  had  authority  to  bind  the  defendants 
by  his  representations  to  the  purchaser.  Now, 
his  agency,  it  is  pretty  clear,  was  a  limited  one, 
and  did  not  extend  to  consummating  the  sale, 
or  even  to  fixing  its  terms.  This  is  inferable 
from  the  whole  evidence,  and,^  among  other 
things,  from  the  fact  that  he  brought  the  parties 
together,  and  they  themselves  thereafter  con- 
ducted the  negotiations  and  agreed  upon  the 
details,  without  Stanton's  assuming  in  any  way 
to  act  in  their  behalf.  The  arrangement,  how- 
ever, with  Stanton,  to  bring  a  customer,  would 
of  necessity  involve  the  idea  that  he  should 
show  the  property  to  parties  proposing  to  pur- 
chase, and  make  statements  regarding  it.     In 
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this  respect  he  may  have  far  exceeded  his  in- 
structions, but  this  is  immaterial;  for  a  prin- 
cipal, though  not  cognizant  of  his  agent's  repre- 
sentations, is  so  far  bound  by  them  that  he 
cannot  enforce  a  contract  induced  by  the  agent's 
fraudulent  or  untrue  statement,  upon  the  truth 
of  which  the  purchaser  had  a  right  to  rely. 
(Wharton  on  Agency,  §§  158  et  seq.,  §  478,  and 
cases  cited.) 

Granted,  for  the  purposes  of  the  present  dis- 
cussion, that  the  proposition  that  Stanton  should 
find  a  customer,  was  unknown  to  two  of  these 
defendants,  or  even  that  he  acted  so  far  without 
any  authority  from  either  one  of  the  three,  it 
does  not,  in  the  light  of  the  authorities,  as  the 
Master  conceives,  aJter  their  liability  if  they  have 
profited  by  his  acts.  It  cannot  be  denied  that 
the  sale  was  brought  about  in  a  large  measure,  if 
not  altogether,  by  his  efforts.  The  defendants 
accept  the  benefits  cum  Sonere,  One  cannot 
take  the  fruits  of  a  transaction  and  reject  its 
burden ;  and  for  this  reason  courts  hold  that  a 
principal,  who  has  profited  by  the  frauds  of  even 
a  volunteer  agent,  may  be  held  responsible  for 
such  frauds,  so  far  as  he  has  had  any  advantage 
from  them.  Reaping  the  benefits  is  equivalent 
to  express  ratification.  The  cases  upon  this 
point  are,  to  a  considerable  extent,  collected  in 
Mundorff  «;.  Wickersham  (13  P.  F.  S.  89).  See 
also  Wharton  on  Agency,  §  89. 

The  conclusion  of  the  Master  is,  that  the  rela- 
tions of  Stanton  with  these  defendants  were  such 
that  he  could  bind  them  by  his  representations 
in  the  course  of  his  negotiations  with  the  plain- 
tiff. 

The  next  inquiry  is,  did  the  plaintiff  rely  on 
the  representations  made  by  Stanton,  that  there 
was  coal  in  the  quantity  named,  and  was  he,  by 
reason  thereof,  induced  to  enter  into  the  con- 
tract of  purchase  ?  It  is  urged  by  the  defend- 
ants that  from  the  fact  that  plaintiff  made 
inquiries  from  Mr.  Pierce  as  to  the  value  of 
lands  in  the  neighborhood,  and  what  sum  the 
latter  had  sold  for,  it  is  evident  that  the  plaintiff 
was  not  induced  to  purchase  solely  by  reason  of 
the  representations  made  by  Stanton,  but  was 
largely  influenced  by  the  answer  of  Mr.  Pierce, 
that  he  had  sold  for  three  hundred  and  fifty 
dollars  per  acre.  It  does  not,  however,  satisfac- 
torily appear,  that  the  conversation  with  Mr. 
Pierce  preceded  the  plaintiffs  purchase,  and  in- 
deed the  probability  is  that  it  was  subsequent; 
for  the  bargain  between  the  parties  was  fully 
consummated  the  next  day  but  one  after  plain- 
tiflPs  attention  was  first  called  to  the  property, 
and  the  interval  of  time  was  pretty  fully  occu- 
pied by  the  negotiations  between  the  parties, 
who  lived  some  ten  miles  apart,  and  who  neces- 
sarily travelled  over  this  distance  to  and  fro  in 
the  course  of  the  transaction. 


Upon  the  showing  made  before  him,  the  Mas- 
ter feels  bound  to  decide  that  the  plaintiff  was 
induced  to  enter  into  the  contract  for  the  pur- 
chase of  the  coal  on  the  premises  mentioned  in 
it,  by  the  representations  of  Stanton  that  three 
veins  of  coal  jn  fact  existed  over  the  whole  tract. 
The  Master  does  not  attach  any  importance  to  the 
remark  of  one  of  the  defendants  already  quoted, 
that  there  were  one  hundred  acres,  for  he  is 
satisfied  that  such  remark  had  reference  to  the 
size  of  the  tract  rather  than  the  quantity  of  coal, 
and  was  not  misunderstood  by  the  plaintiff. 

It  being  determined  that  the  defendants  were 
bound  by  Stanton's  representations,  and  that  the 
plaintiff,  relying  upon  them,  was  induced  to 
enter  into  the  contract,  it  is  next  in  order  to 
decide,  whether  the  plaintiff  is  estopped  from 
obtaining  the  relief  prayed  for,  by  his  statement 
to  defendants,  that  he  wished  to  purchase  for  a 
summer  resort,  and  that  his  contemplated  pur- 
chase of  the  coal  was  but  incidental,  and  to 
avoid  any  annoyance  from  parties  claiming  to 
own  it.  Good  faith  on  the  part  of  a  party  seek- 
ing relief  in  equity,  is  a  fundamental  condition. 
It  is  clear  that  it  was  coal,  and  the  coal  only, 
that  the  plaintiff  desired  to  purchase,  and  if  his 
statement  to  the  contrary,  made  to  the  defen- 
dants, actually  misled  them,  he  would  hardly  be 
in  a  position  to  ask  the  interference  of  a  court  of 
equity,  but  from  the  outset  that  the  real  pur- 
pose of  plaintiff  was  to  buy  coal  was  known  to 
Stanton,  who  was  in  some  sense  the  defendants* 
agent.  That  such  was  plaintiffs  object,  must 
have  been  apparent  to  the  defendants  also.  The 
principal  discussion  between  the  parties  them- 
selves, particularly  at  the  last  interview,  was 
about  coal,  and  it  would  be  a  reflection  on  the 
shrewdness  of  these  defendants  to  say,  that 
they  were  deceived  by  the  talk  about  a  sum- 
mer residence.  The  fact  then,  that  the  plaintiff 
did  not,  at  his  first  interview  with  defendants, 
state  truly  the  object  of  his  purchase,  is  not  re- 
garded under  the  circumstances  as  material,  and 
therefore  does  not  estop  him  from  maintaining 
his  bill  in  this  case. 

This  brings  us  to  consider  the  last,  and  mani- 
festly the  most  important,  question  in  the  case, 
and  that  is,  what  is  the  effect  of  Stanton's  repre- 
sentations? That  the  plaintiff  purchased  on  the 
strength  of  such  representations,  and  that  they 
were  untrue  in  point  of  fact,  we  have  already 
decided,  but  it  is  not  every  misrepresentation 
of  a  fact  that  will  avoid  a  contract,  upon  the 
ground  of  fraud,  if  it  be  of  such  a  nature  that  the 
other  party  had  no  right  to  place  reliance  on  it. 
Now,  the  Master  confesses  that  during  the  whole 
progress  of  the  case,  his  impressions  on  this  point 
were  all  against  the  plaintiff,  and  with  the  defen- 
dants, and  that  the  rule  of  caveat  emptor  apphed. 
This  view  was  strengthened  by  the  language  of 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


369 


the  present  Chief  Justice  in  the  case  of  Watts  v. 
Cummins  (9  P.  F.  S.  91).     In  that  case  the  agent 
of  the  vendors  asserted  the  premises  to  be  oil 
territory,  and  in  fact  it  turned  out  to  be  worth- 
less, and  Judge  Agnew  said,  *'  Had  Campbell 
(the  agent)  expressed  the  strongest  belief  of  the 
existence  of  oil  in  the  tract,  as  an  absolute  cer- 
tainty, still  the  defendant  knew  it  was  but  mat- 
ter of  mere  belief  and  uncertain.     It  was  opinion 
only,  no  matter  how  confidently  expressed.     It 
is  plain  he  had  no  right  to  rely  upon  it  as  an 
assured  fact,  but  must  still  experiment  to  find 
it  out."    This  language  is  comprehensive  enough 
to  govern  the  disposition  of  the  question  in  con- 
troversy here,  but  an  examination  of  the  case 
cited  shows  that  the  circumstances  were  peculiar. 
The  contest  was  between  persons  who  were  all 
parties  to  a  speculation  in  oil  lands,  and  the  Court 
declared  *'  that  all  knew  that  they  were  bargain- 
ing about  a  matter  altogether  problematical. ' '    As 
matter  of  fact,  too,  in  the  case  cited,  it  appears 
that  the  agent,  whose  misrepresentations  were 
the  ground  of  defence  to  recovery  of  purchase- 
money,  did  not  assert  the  existence  of  oil  as  a 
feet  known  to  him,  but  that  he  said  it  was  **  oil 
territory."     The  language  of  the  opinion  there- 
fore would  seem  to  go  further  than  was  required 
by  the  circumstances  of  the  case,  and  when  we 
add  to  this  that  the  decision  was  made  by  a  di- 
vided Court  the  opinion  loses  something  of  its 
force  when  applied  to  the  facts  of  the  case  now 
under  consideration.     Coal  is  less  an  unknown 
quantity  than  oil,  and  not  so  entirely  speculative. 
It  may,  therefore,  well  happen  that  a  different 
rule  should  obtain.     Perhaps  a  case  more  analo- 
gous to  the  present  one  than  Watts  v,  Cummins, 
both  as  to  subject  matter  of  the  contract  and  the 
attendant   circumstances,   is  that   of  Fisher  v. 
Worral  (5  W.  &  S.  478),  where  it  is  held  sub- 
stantially that  a  misrepresentation  by  a  vendor 
of  an  occult  quantity  in  land,  although  made  in 
ignorance  of  the  truth,  and  although  the  vendee 
agrees  to  run  the  risk  of  this,  is,  in  an  action  to 
enforce  specific  performance  of  the  contract  of 
sale,  a  decisive  objection    to  the  plaintiffs  re- 
covery.    'I'he  action  there  was  one  of  covenant 
upon  articles  of  agreement  for  sale  of  iron  ore 
lands.     The  vendor  asserted   the  existence  of 
iron  ore  in  large  quantity  on  the  premises,  rely- 
ing   upon   which    the   vendee    purchased.      It 
turned  out  that  there  was  none  of  any  conse- 
quence, and  the  vendee  declared  he  would  not 
take  the  land.     The  purchaser  was  himself  an 
iron  master,  and   therefore  an  expert,  and  in 
addition  to  this,  it  was  proved  that  he  had  said 
**he  had  to  take  the  risk  of  getting  ore,"  and 
yet  the  Court,  speaking  through  Chief  Justice 
Gibson,  relieved  the  purchaser  from  his  bargain. 
Judge  Gibson  said,   **  The 'object  of  the  pur- 
chase, induced,  as  it  was,  by  the  vendor's  posi- 


tive assertion  of  a  fact  which  he  at  least  did 
not  know  to  be  true,  had  utterly  failed,"  and 
that  *  *  to  assert  for  a  truth  what  a  party  does  not 
know  to  be  so,  is  equivalent  to  the  assertion  of 
a  known  falsehood ;  and  that  a  chancellor  will 
not  execute  a  purchase  where  the  vendee  has 
relied  on  the  vendor's  unfounded  assertion."    In 
accord  with  this  decision  is  the  case  of  Rosevelt 
V.  Fulton  (2  Cowen,  130).     There  the  contract 
was  to  pay  an  annuity  for  twenty  years  for  use 
of  a  coal  mine,  and  it  turning  out  in  fact  that 
there  was  not  such  a  coal  mine  as  was  repre- 
sented, the  Court  awarded  a  perpetual  injunction 
to  restrain  the  vendor  from  suing  at  law  for  the 
annuity,  and  held  that  the  purchaser  need  not 
work  the  mine  in  order  to  determine  the  quan- 
tity  of  coal.     The  Court  says,  '*  The  question  is 
whether  the  contract  respecting  the  annuity  was 
entered  into  on  part  of  the  purchaser  in  conse- 
quence of  representations  which  were   either 
fraudulent   or   untrue    in    point    of    fact,   and 
founded  on  mistake"  (pp.  132-3),  and  adds,  **It 
is  not  material  whether  the  intent  was  fraudulent 
or  the  representation  proceeded  from  misappre- 
hension or  mistake."     In  Smith  v,  Richards  (13 
Peters,    26),    complainants   filed    their  bill   to 
rescind  their  contract  for  the  purchase  and  sale 
of  a  tract  of  land  in  Virginia,  on  which  there 
was  a  gold  mine,  alleging  fraudulent  misrepre- 
sentation on  part  of  vendor.     The  decree  of  the 
Circuit  Court  sustaining  the  bill  was  affirmed, 
on  appeal,  by  the  Supreme  Court  of  the  United 
States,  the  latter  Court  holding  that  **the  party 
selling  property   must   be    presumed   to   know 
whether  the  representation  he  makes  of  it  is  true 
or  false,  and  that  it  is  immaterial  to  the  pur- 
chaser whether  the  misrepresentation  proceeded 
from  mistake  or  fraud."     Untrammelled  by  the 
decisions,  the  Master  would  hold  that  the  most 
positive  assertion  of  the  existence  of  coal,  where 
it  was  apparent  to  all  parties  that  there  was  no 
development  of  the  premises,  should  be  treated 
as   opinion   only,  and   though  confidently  ex- 
pressed and  relied  on  by  the  other  party,  yet  as 
affording  no  real   ground    for  relief  in  equity. 
He  believes,  however,  that  the  decisions  settle 
it  otherwise,  and  upon  the  authority  of  Fisher  v. 
Worrall  {supra)  ^  which  the  Master  concludes  is 
not  overruled  or  even  materially  modified  by 
Watts  V,  Cummins,  and  must  therefore  be  re- 
garded as  still  the  correct  exposition  of  the  law 
as  held  in  this  State,  the  Master  reaches  the  con- 
clusion, though  with  much  hesitation,  that  the 
plaintiff  had  a  right  to  rely  on  the  statements 
made  by  Stanton  as  to  the  existence  of  coal, 
and  that  being  untrue,  it  matters  not  whether 
the  misrepresentation  was  intentional  or  other- 
wise.    The  low  price  of  sixty  dollars  per  acre, 
it  is  urged,  indicates  that  the  purchaser  was  to 
take  his  chances,  but   the  ruling  in  Fisher  v. 
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Worrall  is,  that  even  an  agreement  to  take  the 
risk  amounts  to  nothing,  if  the  purchaser  is  actu- 
ally misled  by  the  representation,  and  buys  on 
the  faith  of  it.  Then,  too,  on  the  other  hand,  it 
is  remarked  that  the  low  price  of  sixty  dollars 
per  acre  would  indicate  that  the  vendors  had  not 
much  real  faith  in  the  existence  of  coal. 

It  being  determined  that  the  defendants  were 
bound  by  the  representations  of  Stanton ;  that 
they  were  not  true  ;  that  the  plaintiff  had  a  right 
to  rely  upon  them,  and  in  fact  did  rely  upon 
them,  and  purchased,  believing  them  to  be  true, 
it  follows  that  the  plaintiff  is  entitled  to  have 
his  contract  with  the  defendants  rescinded,  and 
the  Master,  therefore,  in  conclusion,  reports 
that,  in  his  opinion,  it  is  proper  to  decree  that, 
so  far  as  said  contract  remains  unexecuted  by 
the  actual  payment  of  the  purchase-moneys,  the 
same  be  rescinded  and  delivered  to-  be  can- 
celled; but  that  the  prayer  for  the  repayment 
of  the  five  hundred  dollars  be  denied. 

To  this  report  the  defendants  filed  various  ex- 
ceptions of  law  and  of  fact,  which  were  dismissed 
by  the  Court ;  whereupon  they  took  this  appeal, 
assigning  for  error  the  dismissal  of  their  excep- 
tions, and  the  confirmation  of  the  Master's 
report. 

J.  V,  Dar/ing  (with  whom  were  Isaac  P.  Hand, 
J,  G,  MilUr^  and  E,  P,  Darling)^  for  the  ap- 
pellants. 

The  relations  of  Stanton  towards  the  parties 
were  not  such  as  to  constitute  his  representations 
those  of  the  defendants.  The  plaintiff  never 
supposed  that  he  was  an  agent  of  the  defendants, 
but  they  both  agreed  to  impose  upon  the  defen- 
dants as  to  the  object  of  the  purchase.  The  de- 
fendants did  not  know  of  Stanton's  representa- 
tions, for  part  of  the  plan  was  to  conceal  them. 

At  best,  and  assuming  the  agency  for  the  de- 
fendants, the  representations  as  to  the  existence 
of  coal  was  but  a  matter  of  opinion.  The  facili- 
ties for  ascertaining  its  existence  were  equally 
open  to  both  parties. 

Watts  «/.  Cummins,  9  Sm.  91. 

Cumming's  Appeal,  17  Id.  404. 

Clark  V.  Everhan.  13  Id.  350. 
The  case  of  Fisher  v,  Worrall  (5  W.  &  S.  478), 
was  a  question  of  the  enforcement  of  a  contract, 
and  involves  very  different  principles  of  law. 
A.  Ricketts^  for  the  appellee. 
A   principal   adopting   the  advantages  of  an 
agent's  bargain  becomes  responsible  for  his  mis- 
representations. 

I  Sugden  on  Vendors,  381. 

Wilson  V.  Fuller,  3  Adolph  &  Ell,  N.  S.  68. 

Veazie  v,  Williams,  8  How.  134,  136. 

Perry  on  Trusts,  {211. 

Jeffreys  v.  Bigelow,  13  Wendell,  518. 

Hern  v,  Nichols,  i  Silk.  289, 

Irvine  v.  Motley,  7  Bingh.  543. 

Mason  et  at  v.  Crosby  et  al.,  I  Woodb.  &  Min.  342, 
and  cases  there  cited. 


Doggett  V.  Emerson,  I  Id.  I. 

Story  on  Agency,  J  451. 

Doggett  V.  Emerson,  3  Stor.  R.  700. 

Olmsted  et  al.  v.  Hotailing.  I  Hill,  317. 

Taylor  2/.  Green,  8  Carr  &  Payne,  316. 

March  21, 188 1.  The  Court.  This  is  a  case 
where  the  Court  below  in  the  exercise  of  its 
equity  powers  has  undertaken  to  rescind  a  con- 
tract under  seal  between  the  defendants  Lynch, 
Miles,  and  Miller  of  the  one  part,  and  the  plain- 
tiff, Victor  Koch,  of  the  other  part,  for  the  sale 
of  all  the  coal  lying  under  one  hundred  acres  of 
land  therein  described.  This  could  be  done 
only  on  the  ground  of  mutual  mistake,  or  mis- 
representation and  fraud,  and  of  these  the  evi- 
dence should  be  so  clear  as  to  leave  no  room  for 
hesitation  or  doubt  in  the  mind  of  the  Coiirt. 
If  there  be  any  such  hesitation  or  doubt  the  bill 
ought  to  be  dismissed,  and  the  parties  turned 
over  to  their  legal  remedies.  Herein  it  is,  that 
we  think  both  the  Master  and  the  Court  below 
fell  into  a  mistake. 

The  decree  was  based  on  certain  representa- 
tions, alleged  to  have  been  made  by  W.  H.  Stan- 
ton, who  as  the  Master  found,  was  acting  as  the 
agent  of  th^  defendants  in  the  sale  to  Koch,  but 
he  has  not  found  that  these  representations  were, 
at  that  time,  known  by  either  Stanton  or  his 
principals  to  be  misrepresentations.  The  Master 
says :  *  *  Arrived  upon  the  ground ,  Stanton ,  claim- 
ing to  be  familiar  with  coal  lands,  asserted  that 
there  were  three  underlying  veins  of  coal,  though 
it  was  apparent  there  was  no  development  of  the 
land,  or  evidence  of  its  having  been  subjected  to 
any  test  to  determine  the  existence,  or  non-ex- 
istence, of  coal.  Koch,  however,  was  evidently 
impressed  with  Stanton's  sagacity,  and  put  entire 
faith  in  the  latter*s  opinion.** 

It  is  thus  quite  obvious  that  Stanton's  repre- 
sentations were  not  and  did  not  profess  to  be  of 
known  facts,  but  were  expressions  of  opinion 
only.  It  is  true  he  may  have  impressed  Koch 
with  the  idea  that  he  was  an  expert,  and  thus  may 
have  given  to  his  opinions  a  weight  which  they 
otherwise  would  not  have  had,  nevertheless  they 
were  but  opinions,  and  were  not  represented  as 
facts.  Indeed  such  could  not  well  be,  for  Koch 
was  upon  the  land,  and  could,  and  did  see  for 
himself  that  the  land  was  not  developed.  He, 
therefore,  knew  certainly  that  Stanton's  repre- 
sentations were  merely  the  expressions  of  his 
opinions.  Then  when  he  met  with  the  defen- 
dants in  person,  they  dealt  with  him  at  arm's 
length;  they  made  no  representations  whatever; 
they  had  what  they  believed  to  be  a  coal  reserva- 
tion to  sell ;  to  them  Koch  professed  to  be  ut- 
terly indifferent  whether  it  contained  coal  or  not, 
representing  that  his  object  was  to  acquire  their 
right  for  the  purpose  of  relieving  the  surface, 
which  he  alleged  he  was  about  to  buy  from  intru- 
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sion  by  those  who  otherwise  might  enter  to  pros- 
pect a  mine.  Under  such  circumstances  as  these, 
a  chancellor  might  well  hesitate  about  the  re- 
scission of  a  solemn  contract  of  the  parties.  It 
may  be  admitted  that  the  agent  of  the  defend- 
ants did  attempt  to  impose  on  the  plaintiff  by 
representations,  which  he  ought  to  have  known 
to  be  false,  and  which  he  certainly  did  not  know 
to  be  true ;  on  the  other  hand  it  is  an  uncontro- 
verted  fact  that  the  plaintiff  approached  the  de- 
fendants with  a  falsehood  in  his  mouth  in  order 
to  conceal  his  true  purpose,  and  get  their  claim 
for  as  low  a  price*  as  possible. 

Here  then  is  more  than  doubt ;  neither  of  the 
parties  is  acting  fairly  with  the  other,  hence  a 
chancellor  will  interfere  for  neither.  Under 
such  conditions  he  will  interpose  neither  to  exe- 
cute nor  rescind  their  contract,  but  will  leave 
them  to  their  legal  remedies,  if  any  such  they 
have. 

But  there  is  another  principle  involyed  in  this 
case,  which  seems  to  have  been  overlooked  by» 
both  Master  and  Court,  and  that  is  the  wide  dif- 
ference between  the  facts  and  circumstances 
necessary  to  move  a  chancellor  to  refuse  the 
execution  of  a  contract,  and  those  necessary  to 
induce  him  to  rescind  it.  In  tjie  one  case  inter- 
position will  be  refused  on  the  ground  of  im- 
providence, surprise  or  even  mere  hardship ;  in 
the  other  a  court  will  act  only  on  the  ground  of 
fraud,  illegality,  or  mistake.  (Graham  v.  Pan- 
coast,  6  Cas.  89;  Edmond*s  Appeal,  9  P.  F. 
Smith,  220;  Yard  v.  Patton,  i  Har.  278 ;  Stew- 
art's Appeal,  28  P.  F.  S.  88 ;  Rockafellow  v. 
Baker,  5  Wr.  319.) 

The  Master  confesses  '*  that  during  the  whole 
process  of  the  case,  his  impressions  on  this  point 
were  all  against  the  plaintiff,  and  with  the  de- 
fendants, and  that  the  rule  of  caveat  emptor  ap 
plied.'*  He,  furthermore,  says,  that  he  reached 
the  conclusion  that  the  plaintiff  had  a  right  to 
rely  on  the  statements  made  by  Stanton  as  to  the 
existence  of  coal  with  much  hesitation.  This 
hesitation  was  overcome  by  what  he  supposed  the 
binding  authority  of  Fisher  v,  Worrall  (5  W.  & 
S.  478) ;  and  Smith  v,  Richards  (13  Peters,  26). 
But  the  former  was  a. case  of  ^ecific  execution, 
and  the  latter  one  of  plain  misrepresentation  and 
fraud,  so  that  neither  was  in  point.  On  all  au- 
thority then  this  very  hesitation  should  have  led 
him  to  a  different  result.  It  might  well  be,  espe- 
cially if  the  testimony  of  Vanhooser  is  to  be  be- 
lieved, that  neither  a  chancellor  nor  a  court  and 
jury  would  enforce  this  contract  against  Koch, 
but  under  all  the  circumstances,  especially  in 
view  of  the  fact  that  Koch  himself  approached 
the  defendants  with  falsehood  and  misrepresenta- 
tion, though  perhaps  they  were  not  deceived 
thereby,  yet  as  it  may  have  induced  them  to  deal 
with  him  differently  from  what  they  would  other- 


wise have  done,  a  chancellor  will  refuse  his  in- 
terposition to  relieve  him  by  the  rescission  of  his 
contract. 

The  decree  is  reversed,  and  bill  dismissed  at 
the  costs  of  the  appellcQ. 

Opinion  by  Gordon,  J. 


€ommon  jpieas— ILab. 


C.  P.  No.  4.  May  21,  1881. 

Matthews  v.  Dalsheimer. 

Attachment  under  Act  March  IJ,  l86p — Prac- 
tice — Depositions — Burden  of  proof —  Where 
affidavit  of  plaintiff  contains  a  general  allega- 
tion of  fraud  the  burden  of  proof  is  on  the 
plaintiffs  and  he  must  take  depositions ,  but 
where  it  contains  specific  charges  the  burden  of 
contradiction  is  on  the  defendant. 
Rule  to  show  cause  why  an  attachment,  issued 
under  the  Act  of  March  17,  1869,  should  not  be 
quashed. 

The  affidavit  of  the  plaintiff,  upon  which  the 
writ  was  issued,  set  forth  that  the  defendants 
were  indebted  to  him  in  the  sum  of  $697.10, 
and  that  they  had  property,  rights  in  action,  etc., 
which  they  fraudulently  concealed,  and  that  they 
had  assigned  and  transferred  their  estate  with  the 
intent  to  defraud  the  plaintiff. 

The  affidavit  of  the  defendant  set  forth  that 
the  defendants  had  not  committed,  nor  did  they 
contemplate  committing,  any  of  the  acts  alleged 
in  plaintiff's  affidavit,  nor  had  they  disposed  of, 
assigned,  or  transferred  any  of  their  property 
with  intent  to  defraud  the  plaintiff  or  any  of 
their  creditors. 

Ghas.  F,  Hinckle,  for  the  rule. 
[Thayer,  P.  J.    Where  are  your  depositions  ?] 
Where  the  affidavit  of  the  defendant  denies  the 
fraud  set  out  in  plaintiff's  affidavit,  it  is  incum- 
bent on  the  plaintiff,  and  not  the  defendant,  to 
take  depositions. 

Lewis  W,  Barringer,  contra. 
Under  the  decision  in  Sharpless  v.  Zeigler  (8 
Weekly  Notes,  190)  the  filing  of  the  affidavit 
by  the  plaintiff  puts  the  burden  on  the  defend- 
ant, hence  it  is  his  duty  to  take  depositions. 

[Thayer,  P.  J.  A  case  within  the  terms  of 
the  statute  must  be  made  out  to  entitle  the  plain- 
tiff to  a  writ.    It  has  been  the  invariable  practice 
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to  take  depositions  before  the  case  can  be  heard 
by  the  Court.  Sharpless  v.  Zeigler  {supra)  has 
not  altered  the  practice.  Each  case  depends  on 
its  own  circumstances.  Where  the  plaintiff  sets 
out  a  specific  fraud  the  burden  of  contradiction 
is  on  the  defendant,  but  when  the  allegation  is 
general  in  its  terras  the  burden  is  upon  the  plain- 
tiff, and  he  must  take  depositions.] 

By  agreement  the  case  was  left  open  to  permit 
the  plaintiff  to  take  depositions. 


C.  P.  No.  4,  June  9,  1881. 

Ballingerv.  Killam. 

Practice —  Consolidation  of  causes — Appeal  from 

Prothonotary  s  taxation  of  costs  brings  up  the 

merits  of  taxation. 

Appeal  from  Prothonotary's  taxation  of  costs 
in  five  suits  brought  by  Ballinger  against  Kil- 
lam &  Blake  in  Magistrate's  Court  No.  6,  each 
of  which  was  to  recover  ^3  for  hire  of  wharf 
used  by  defendants  during  five  successive  days. 
The  wharfage  was  from  day  to  day,  and  upon  re- 
fusal by  defendants  to  pay  the  bill  as  rendered 
each  day,  successive  writs  of  summons  issued  re- 
turnable on  different  days.  Judgment  was  given 
in  each  case  for  the  plaintiff  for  J3  and  costs,  by 
the  Magistrate,  who  refused  to  consolidate  the 
suits.  A  certiorari  was  taken  and  defendants' 
exceptions  to  the  Magistrate's  judgments  dis- 
missed. The  Prothonotary  taxed  the  costs  at 
^9.82  in  each  suit,  or  ^49.10  altogether,  from 
which  the  defendants  appealed. 

Arthur  Biddle,  for  the  appeal. 

The  costs  of  only  one  suit  should  be  allowed, 
as  the  five  suits  might  have  been  brought  to- 
gether. 

Towanda  Bank  v.  Ballard,  7  W.  &  S.  434. 
Curtis  V.  Buzzard,  15  S.  &  R.  21. 

[Thayer,  P.  J.  You  must  show  that  bring- 
ing so  many  suits  was  vexatious.  If  the  first  had 
been  brought  after  the  several  causes  of  action 
accrued  it  would  be  so.] 

The  only  reason  why  they  were  not  brought  at 
once  was  to  prevent  an  appeal  being  taken. 

Theodore  M.  Etting  (with  him  Henry  R. 
Edmunds) f  contra. 

The  authority  of  a  justice  of  the  peace  is 
purely  statutory,  and  he  is  powerless  to  consoli- 
date causes  under  the  Act  of  20  March,  1810, 
§  3  (Purd.  Dig.  853). 


The  only  question  here  is  whether  the  Pro- 
thonotary committed  any  error  in  the  taxation, 
not  whether  the  plaintiff  is  or  is  not  entided  to 
costs. 

Yeagley  v.  Wenger(C.  P.  LAncaster  Co.),  5  Luicmc 
Leg.  Reg.  119.) 

[Thayer,  P.  J.  No;  the  appeal  brings  up 
the  merits  of  the  taxation.  The  Court  retains 
control  of  the  question  of  costs  until  there  is 
satisfaction  of  the  debt;  and  it  is  immaterial 
whether  the  question  is  raised  on  motion  or  by 
appeal.] 

C.  A.  V. 

June  17,  1 88 1.  The  Court.  Appeal  dis- 
missed. 


C.  P.  No.  4.  June  25,  1881. 

O'Conner  v.  Weeks. 

Practice — Depositions — Time  for  filing^Duty 
of  counsel  to  file  depositions  as  soon  as  read  to 
the  Court, 

Rule  on  defendant  to  file  depositions  taken  by 
him  in  support  of  motion  for  a  new  trial. 

Plaintiff  obtained  a  verdict.  Defendant  moved 
for  a  new  trial,  and  took  depositions  in  support 
of  his  motion,  which  were  read  at  the  hearing  of 
the  rule.  The  rule  for  a  new  trial  was  made 
absolute. 

W.  Herbert  Washington^  for  the  rule. 
Depositions  are  not  the  property  of  him  on 
whose  behalf  they  are  taken  ;  upon  reading  they 
should  be  filed ;  defendant  has  no  right  to  with- 
hold them. 

I  Troub.  &  H.  Pr.  §  615. 

Gordon  v.  Little,  8  S.  &  R.  549. 

Vanarsdalen  v.  Dickerson,  2  Weekly  Notes,  hi. 

ff.  Pleasants y  contra. 

Defendant  cannot  be  compelled  to  file  depo- 
sitions until  the  costs  of  taking  them  are  paid 
him. 

Martin  v.  Dearie,  9  Phila.  1 86. 

The  Court.  Depositions  must  be  filed  as 
soon  as  read — it  is  a  breach  of  duty  not  to  file 
them.  The  moment  they  are  read  they  belong 
to  the  Court,  and  ought  to  go  at  once  upon  the 
record. 

j     Rule  absolute. 
I     Per  Thayer,  P.  J. 
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May,  '81,  167.  June  7,  1881. 

Home  Ins.  Co.  v.  Davis. 

Firf  insurance —  Conditions  in  policy — Proof  of 
loss — IVaiver  of  condition — When  waiver 
may  be  inferred, 

A  policy  of  insurance  against  fire,  upon  a  house  and 
personal  property  therein,  contained  a  provision  that  per- 
sons sustaining  loss  or  damage  by  fire  should  forthwith 
give  notice  of  said  loss  in  writing  to  the  company,  and  as 
soon  thereafter  as  possible  render  a  particular  statement 
of  such  loss,  signed  and  sworn  to  by  them.  The  property 
insured  being  destroyed  by  fire,  the  agents  of  the  com- 
pany notified  the  home  office,  as  was  their  custom,  of 
the  loss.  Shortly  afterwards,  a  special  agent  of  the  com- 
pany visited  the  ruins,  and,  under  another  provision  of 
the  policy,  procured  from  the  insured  a  statement,  under 
oath,  of  the  origin  of  the  fire,  and  the  loss.  A  month 
later,  the  insured  was  criminally  prosecuted  by  the  agent 
of  the  company  on  the  charge  of  having  himself  set  fire 
to  his  house,  but  was  acquitted.  In  October,  three  months 
after  the  fire,  he  forwarded  to  the  company  a  proof  of 
loss,  which  was  returned  to  him  as  informal,  with  the 
regular  blanks  to  be  used.  These  he  filled  out  and  re- 
turned to  the  company.  Their  receipt  was  acknowledged 
by  the  general  adjuster.  The  money  not  being  paid,  this 
suit  was  brought : 

Neid  (affirming  the  judgment  of  the  Court  below),  that 
the  notice  of  the  destruction  of  the  premises  by  the  agent, 
so  fiir  as  the  house  was  concerned,  was  a  sufficient  com- 
pliance with  the  terms  of  the  policy.  As  to  personal 
property,  the  question  whether  the  proofs  of  loss  were 
furnished  to  the  company  in  accordance  with  the  terms  of 
the  policy  was  rightly  submitted  to  the  determination  of 
the  jury. 

Held  also,  that,  from  the  conduct  of  the  company,  the 
jury  might  have  inferred  an  entire  waiver  of  these  proofs; 
the  Court  might  have  found  that  there  was  an  unqualified 
acceptance  of  the  proof  of  I0.SS,  and  hence  a  waiver  of  the 
condition,  and  need  not  have  left  the  question  to  the 
jury.  The  statement  made  under  oath  by  the  insured  was 
equivalent  to  the  statement  of  loss  required  by  the  policy. 
Under  all  the  circumstances  of  the  case,  the  company 
cannot  complain  of  the  delay  as  unreasonable. 

Sharswood,  C.  J.,  Trunkey  and  Grkkn,  JJ.,  dissent. 

Error  to  the  Common  Pleas  of  Clinton  County. 

Debt,  upon  a  policy  of  fire  insurance,  by 
Thomas  Davis  against  the  Home  Insurance  Com- 
pany, of  the  city  of  New  York,  to  recover  dam- 
ages alleged  by  the  plaintiff  to  have  been  sus- 
tained by  him  by  reason  of  a  fire  which  destroyed 
his  house,  in  the  city  of  Lock  Haven,  and  per- 
sonal property  therein  contained. 


Upon  the  trial,  before  Orvis,  J.,  the  following 
facts  appeared : — 

By  a  policy  dated  31st  July,  1877,  the  Home 
Insurance  Co.  insured  the  dwelling  house  of 
Thomas  Davis,  the  plaintiff,  in  the  sum  of  $900, 
and  his  furniture  and  clothes,  in  the  south  end 
of  the  same,  in  the  further  sum  of  $100.  On 
July  7,  1878,  this  property  was  totally  destroyed 
by  fire.  At  the  instance  of  the  assured,  notice 
of  the  loss  was  immediately  sent  to  the  home 
office  by  the  Lock  Haven  agents  of  the  company, 
through  whom  the  insurance  had  been  effected. 
The  9th  section  of  the  policy  provided : — 

''The  assured  shall,  if  required,  submit  to  an  examina- 
tion or  examinations  under  oath  by  any  person  appointed 
by  the  company,  and  subscribe  to  such  examination  when 
reduced  to  writmg;  and  shall  also  produce  their  books  of 
account  and  other  vouchers,  and  exhibit  the  same  at  the 
office  of  the  company,*'  etc. 

On  July  17  Mr.  Morgan,  a  special  agent  of 
the  company,  came  to  Lock  Haven,  inspected 
the  ruins,  got  from  Davis  a  statement  under  oath 
of  the  origin  of  the  fire,  and  the  loss,  and  left, 
promising  to  return,  which  he  did  not  do. 

On  August  15th  H.  O.  Chapman,  one  of  the 
Lock  Haven  agents  of  the  company,  began  a 
criminal  prosecution  against  Davis,  on  the  charge 
of  having  burned  his  house  with  intent  to  de- 
fraud the  company.  This  trial  resulted  in  an 
acquittal  of  the  defendant.  After  his  acquittal, 
Davis  began  proceedings  with  the  view  of  re- 
covering on  his  policy. 

The  terms  of  the  policy  required  that  persons 
sustaining  loss  or  damage  by  fire  should  forthwith 
give  notice  of  said  loss  in  writing  to  the  company, 
and  as  soon  thereafter  as  possible  render  a  par- 
ticular statement  of  such  loss  signed  and  sworn 
to  by  them,  etc.  On  the  4th  of  October  Davis 
forwarded  to  the  company  a  proof  of  loss,  which 
the  company,  in  a  letter  signed  by  its  special 
agent,  Morgan,  informed  him  was  not  in  due 
form,  and  not  satisfactory,  inclosing  blanks  which 
the  plaintiff  was  requested  to  fill  out  and  return,, 
"due  examination  and  attention"  being  prom- 
ised on  their  receipt.  This  request  was  compliedt 
with,  and  on  December  12,  1878,  a  new  proof 
of  loss,  prepared  on  the  forms  sent  Davis,  was. 
mailed  by  his  counsel  to  the  company.  Thet 
receipt  of  these  papers  was  acknowledged  by  tihe 
general  adjuster  of  the  company  in  a  letter  tathe 
Lock  Haven  agents,  in  which  he  said :  ** .  .,  . 
Thft  papers  have  been  forwarded  special  ag^nt 
L.  S.  Morgan,  who  has  the  matter  in  charge  for 
examination.  Should  he  require  any  further,  in? 
formation  touching  the  loss,  he  will  call  fi>r  it  in 
due  time."  The  money  not  being  ]}aid»«the 
plaintiff  brought  this  suit. 

The  defendants  offered  evidence  toshow'that 
the  plaintiff  set  fire  to  the  house  himsdfi.ai\dialso 
claimed  that  the  conditions  of  the  pdliax/had:not 
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been  complied  with,  and  therefore  the  plaintiff 
could  not  recover.  The  Court  left  it  to  the  jury 
to  say  whether  the  proof  of  loss  was  forwarded 
to  the  company  **  as  soon  thereafter  as  possible," 
or  not.  They  also  submitted  to  the  jury  the 
question  whether  the  plaintiff  set  fire  to  the  prop- 
erty or  not,  instructing  them  that  if  they  believed 
he  did,  the  verdict  must  be  for  the  defendants. 
The  jury  were  also  instructed  to  find  the  value  of 
the  property  destroyed. 

Verdict  for  the  plaintiff  for  $819.83,  and  judg- 
ment thereon. 

The  defendants  thereupon  took  this  writ, 
assigning  for  error : — 

(i)  The  admission  in  evidence  of  the  proof  of 
loss  dated  Oct.  4,  1878,  nearly  three  months 
after  the  fire,  and,  therefore,  not  in  compliance 
with  the  terms  of  the  policy;  (2)  the  admission 
of  the  corrected  proof  of  loss  of  Dec.  12,  1878 ; 
.  .  .  (4)  the  submission  to  the  jury  of  the 
question  whether  the  plaintiff  had  forfeited  his 
right  by  neglecting  to  make  proof  of  his  loss ; 
(5)  the  submission  to  the  jury  to  determine,  as 
a  question  of  fact,  whether  the  proof  of  loss  was 
made  as  soon  after  the  fire  as  possible ;  (6)  the 
Court  erred  in  admitting  the  preliminary  proofs 
and  permitting  them  to  be  read  to  the  jury  with 
out  restriction,  in  disregard  of  the  specific  objec 
tions  made  by  the  defendant  below. 

H.  T,  Harvey^  for  plaintiff  in  error. 

The  preliminary  proofs  to  be  Ynade  and  for- 
warded to  the  company  as  soon  after  the  loss  was 
sustained  as  possible  were  a  condition  precedent 
to  the  right  of  the  assured  to  recover.  Not  only 
is  the  form  and  substance  of  the  proof  of  loss 
important,  but  time  is  of  the  essence  of  this  con- 
dition, and  goes  to  the  very  root  of  the  inquiry. 
Any  unreasonable  delay  would  work  a  forfeiture 
of  the  right  of  the  defendant  in  error  to  recover, 
if  insisted  upon  by  the  plaintiff  in  error,  as  the 
whole  of  the  contract  must  be  complied  with  in 
order  that  the  defendant  in  error  may  maintain 
his  action. 

Shaw  V,  The  Turnpike  Co.,  2  Pen.  &  W.  454. 
Insurance  Co.  v.  Sennett,  5  Wr.  161. 
Roper  V.  Lendon,  28  Law  J.  R.  Q.  B.  260. 
Insurance  Co.  v.  Stauffer,  9  Casey,  397. 

The  contract  of  insurance  was  forfeited  by  the 
neglect  of  the  defendant  in  error  to  comply  with 
the  conditions  of  the  policy.  A  contract  of  in- 
surance cannot  be  revived  or  revivified  after  for- 
feiture, except  by  an  express  agreement  of  the 
insurers.  The  unauthorized  letter  of  the  special 
agent,  Morgan,  was  not  sufficient  to  give  the 
contract  new  vitality  and  revive  the  plaintiff's 
cause  of  action. 

Diehl  V,  Adams  Co.  Ins.  Co.,  8  P.  F.  Smith,  452. 

Beatty  v.  Insurance  Co.,  16  P.  F.  Smith,  9. 

Trask  v.  Insurance  Co.,  5  Casey,  198. 

Barclay  v.  Weaver,  7  Harris,  401. 
The  general  agents  of  an  insurance  company 


have  no  power  to  waive  an  express  condition  in 
the  policy. 

Mentz  V,  Insurance  Co.,  29  P.  F.  Smith,  475. 
A  fortiori^  a  special  2^tni  has  no  such  power, 
without  showing  what  his  duties  as  special  agent 
are.  A  party  who  wishes  to  avail  himself  of  the 
acts  of  an  agent  in  order  to  charge  the  principal 
must  prove  the  authority  under  which  the  agent 
acted. 

Hays  and  Wick  v.  Lynn,  7  Watts,  524. 

Moore's  Executors  v.  Patterson,  4  Casey,  505. 

Union  Refining  Co.  v,  Bushnell,  7  Norris,  89. 
The  determination  of  the  question  whether  the 
plaintiff  below  iised  due  diligence  in  forwarding 
his  proofs  of  loss  was  for  the  Court,  there  being 
no  facts  disputed  or  controverted,  and  it  was 
error  to  submit  it  to  the  jury. 

Bennett  v.  Young,  6  Harris,  261. 

Smith  V.  Fisher,  12  Harris,  223. 

Haly  V.  Brown,  5  Barr,  181. 

Brenzer  v.  Wighiman,  7  W.  &  S.  264, 

Jones  V.  Warden,  6  W.  &  S.  399. 

Leaming  v.  Wise,  23  P.  F.  Smith,  173. 

Morgan  v.  M*Kee,  27  P.  F.  Smith,  228. 

Addison  on  Contracts,  11 29. 

Klein  z;,  Insurance  Co.,  I  Harris,  247. 

Insurance  Co.  v,  Sennett,  5  Wright,  161. 

Trask  v.  Insurance  Co.,  supra, 

Beatty  v.  Insurance  Co.,  fupra. 

Edwards  v.  Insurance  Co.,  25  P.  F.  S.  380. 

'*  Reasonable  diligence"  .  .  .  requires 
promptness,  and  excludes  unnecessary  delay. 
For  the  length  of  delay  held  to  avoid  a  policy, 

see — 

Mellen  v.  Insurance  Co.,  17  N.  Y.  609. 
McEvers  v,  Lawrence,  Hofifinann  Ch.  172. 
Truman  v.  Insurance  Co.,  12  W*end.  452. 
Kimball  v.  Insurance  Co.,  8  Gray,  33. 
Parson's  Law  of  Business,  400. 

The  insured  cannot  avail  himself  of  his  own 
statements  to  prove  his  own  loss,  or  the  particu- 
lars of  it ;  nor  is  there  anything  in  the  policy 
itself  to  vary  the  common  law  rule  of  evidence 
on  this  point. 

Insurance  Co.  v,  Sennett,  supra. 

Insurance  Co.  v,  Schreffler,  6  Wr.  191 ;  s.  a  8  Wr. 
269. 

Thurston  v.  Murray,  3  Binney,  328. 

Senat  v.  Porter,  7  Dumford  &  East,  158. 

Klein  v.  Insurance  Co.,  supra. 

T,  C,  Hippie  and  C.  S,  McCornUck,  for  de- 
fendant in  error. 

Good  faith  on  the  part  of  the  underwriters  re- 
quires that  if  they  mean  to  insist  on  a  mere  formal 
defect  in  the  preliminary  proofs,  they  should  ap- 
prise the  assured  that  they  considered  them  de- 
fective in  that  particular,  or  to  put  their  refusal 
to  pay  upon  that  ground,  as  well  as  others,  so  as 
to  give  him  an  opportimity  to  supply  the  defect 
before  it  could  be  too  late ;  and  if  they  neglected 
to  do  so,  their  silence  should  be  held  a  waiver  of 
such  defect  in  the  preliminary  proofs,  so  that  the 
same  shall  be  considered  as  having  been  duly 
made  according  to  the  condition  of  the  policy. 
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Girard  Ins.  Co.  v.  Mutual  Life  Ins.  Co.,  38  Leg. 

Int  194. 
^na  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  385. 
Insurance  Co.  v,  Schreffler,  6  Wr.  188. 

The  evidence  offered  to  show  waiver  of  spe- 
cific proof  of  loss  was  correctly  submitted  to  the 
jury. 

Crawford  Co.  Ins.  Co.  v.  Cochran,  7  Norris,  233. 

Buckley  v.  Garrett,  1 1  Wr.  212. 

Insurance  Co.  v,  Todd,  2  Norris,  278. 

Insurance  Co.  v,  Stauffer,  9  Casey,  397. 

Insurance  Co.  v,  Taylor,  23  P.  F.  Smith,  353. 

The  sixth  assignment  of  error  is  without  foun- 
dation in  fact. 

The  paper-book  shows  beyond  a  question  that 
the  only  use  made  of  the  proof  of  the  loss  was  to 
show  a  compliance  with  the  conditions  of  the 
policy  of  insurance. 

Jtrae  t2,  1881.  The  Court.  By  a  policy 
dated  on  the  31st  of  July,  1877,  the  defendant 
below,  plaintiff  in  error,  insured  the  dwelling- 
house  of  Thomas  Davis,  the  plaintiff  below,  in 
the  sum  of  nine  hundred  dollars  and  his  furniture 
and  clothes,  in  the  south  end  of  the  same,  in  the 
further  sum  of  one  hundred  dollars. 

On  the  7th  day  of  July,  1878,  there  w^  a 
total  loss  of  this  property  by  fire.  At  the  in- 
stance of  the  assured,  as  the  jury  have  found, 
notice  of  the  loss  was  immediately  forwarded  to 
the  home  office  by  the  resident  agent  of  the 
company,  through  whom  the  insurance  had  been 
effected.  So  far  as  the  house  was  concerned,  the 
loss  being  total,  as  was  held  in  the  case  of  the 
Lycoming  Mutual  Insurance  v,  Schollenberger 
(8  Wr.  259),  and  very  recently  in  the  Farmers' 
Mutual  Insurance  Co.  of  Schuylkill  Co.  v.  Moyer 
(10  Weekly  Notes,  129)  this  notice  was,  of 
itself,  a  suflficient  compliance  with  the  terms  of  the 
policy  without  other  or  further  statement  of  loss. 
This  rule,  however,  does  not  apply  to  the  per- 
sonal property ;  if,  as  to  it,  proofs  of  loss  were 
not  furnished  to  the  company  in  accordance  with 
the  terms  of  the  policy,  the  plaintiff  ought  not 
to  have  been  permitted  to  recover.  Whether 
such  proofs  were  so  furnished  was  one  of  the 
questions  submitted  to  the  jury  for  determina- 
tion, and  the  chief  complaint  made  against  the 
rulings  of  the  Court  below  has  its  foundation  in 
this  submission. 

The  policy  required  that  proofs  of  loss  should 
be  made  and  forwarded  to  the  company  as  soon 
as  possible  afler  the  happening  of  the  fire  by 
which  the  loss  occurred.  The  fact  was  that  the 
proofs  thus  required  were  not  furnished  until 
nearly  three  months  after  the  fire.  The  defend- 
ant contend  that  this  was  too  late,  and  that  the 
Court  should  so  have  instructed  the  jury.  We 
agree  that  without  evidence  explanatory  of  the  de- 
lay this  contention  would  have  irresistible  force. 
We  think,  however,  that  there  was  such  evidence, 


and  that  of  a  character  that  warranted  the  sub- 
mission that  it  did  account  for  the  delay  as  the 
jury  have  found.  As  we  have  before  said,  the 
policy  requires  the  proofs  of  loss  to  be  furnished 
as  soon  as  possible  after  the  fire,  but  this  lan- 
guage must  be  construed  to  mean  that  the  as- 
sured is,  for  this  purpose,  to  have  a  reasonable 
time,  but  what  is  such  reasonable  time  must  de- 
pend largely  upon  circumstances,  and  as  a  rule, 
a  question  of  this  kind  must,  for  its  solution,  be 
referred  to  a  jury. 

From  the  conduct  of  the  company,  the  jury, 
in  this  case,  might  well  have  inferred  an  entire 
waiver  of  these  proofs,  had  that  question  been 
submitted  to  them ;  but,  as  it  was  not  submitted 
to  them,  we  can  take  no  notice  of  a  point  of  this 
kind,  though,  in  effect,  precisely  the  same  prin- 
ciples were  applicable  to  the  question  raised  in 
the  trial  of  the  case. 

In  the  Lycoming  Co.  Mutual  Insurance  Co.  v. 
Schollenberger,  supra,  the  policy  required  proofs 
of  loss  to  be  made  within  thirty  days  from  the  time 
of  the  fire,  but  it  was  held  that  an  agent  author- 
ized to  settle  the  loss  might  waive  that  require- 
ment and  bind  the  company  by  the  acceptance 
of  such  proofs  after  that  time.  So  in  the  Inland 
Insurance  Co.  v.  Stauffer  (9  Cas.  397),  it  was 
announced  as  sound  law  that  such  waiver  may 
be  inferred  from  acts  evincing  a  recognition  of 
liability,  or  even  from  a  refusal  to  pay  for  some 
other  reason  than  a  want  of  preliminary  notice 
or  statement  of  loss. 

But  why  may  not  the  plaintiffs  delay  be  ac- 
counted for  on  similar  principles  ?  Was  his  de- 
lay reasonable  under  all  the  circumstances  ?  This 
was  the  question  submitted  by  the  Court  to  the 
jury.  His  prehminary  notice  of  the  fire  was  in 
time;  and  why  were  not  his  proofs  of  loss? 
Prima  facie  ^  even  to  the  officers  of  the  company, 
they  were  in  time.  Davis  made  and  forwarded 
his  statement  on  the  4th  of  October,  1878 ;  but 
Morgan,  the  special  agent  of  the  defendant,  pro- 
nounced it  informal  and  returned  to  him  the 
company's  blanks  with  instructions  to  fill  them  up 
and  return ;  this  was  done,  and  under  date  of 
December  13,  Mr.  Bigelow,  the  general  adjuster 
of  the  company,  writes  to  Esq.  McCormick,  the 
plaintiffs  attorney,  acknowledging  the  receipt  of 
the  amended  statement,  and  saying  that  the  pa- 
pers had  been  forwarded  to  Morgan,  and  if  he 
required  further  information  touching  the  loss  he 
would  call  for  it.  Now  one  would  naturally  sup- 
pose that  this  was  the  end  of  the  matter,  and 
that  nothing  remained  to  be  done  but  to  pay 
over  the  money.  Clearly  up  to  this  time,  the 
officers  of  the  defendant  had  not  regarded  the 
delay  of  the  assured  as  unreasonable,  or  they 
would  have  so  intimated. 

In  fact,  here  was  an  unqualified  acceptance  of 
the  proofs  of  loss,  and  so  the  Court  might  have 
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instructed  the  jury,  instead  of  leaving  that  body 
to  puzzle  over  the  question  of  reasonable  time ; 
the  mistake,  however,  was  one  favorable  to  the 
defendant,  and  of  which  it  has  no  right  to  com- 
plain. 

But  again,  the  9th  section  of  the  policy,  the 
same  which  requires  the  statement  of  loss,  and 
directs  how  it  shall  be  made  out,  reads  thus: 
''The  assured  shall,  if  required,  submit  to  an 
examination  or  examinations  under  oath  by  any 
person  appointed  by  the  company,  and  subscribe 
to  such  examinations  when  reduced  to  writing. 
And  shall  also  produce  their  books  of  account 
and  other  vouchers,  and  exhibit  the  same  at  the 
office  of  the  company,*'  etc. 

Was  this  intended  as  an  equivalent  of  the  state- 
ment of  loss  directed  by  the  preceding  part  of 
this  section  ?  Is  it  probable  that  the  officers  of 
the  corporation  so  understood  it,  otherwise  they 
would  hardly  have  furnished  Davis  blanks  for  his 
statement  at  a  date  so  late  as  the  fourth  of  No- 
vember, or  afterwards  have  accepted  it  without 
hesitation  or  demur.  However  this  may  be,  this 
much  must  be  conceded,  that  an  ordinary  lay- 
man, uninformed  to  the  contrary,  might  well 
suppose  that,  having  given  his  statement,  under 
oath,  to  an  agent  sent  from  the  home  office  for 
that  purpose,  every  question  having  been  fully 
and  unhesitatingly  answered,  put  down  in  writ- 
ing, and  that  writing  subscribed  and  delivered, 
he  had  done  and  performed  all  that  could  possibly 
be  required  of  him.  Now,  it  may  be  that  this 
man  was  mistaken  ;  that  it  was  his  duty  to  make 
another  paper  of  like  import,  swear  to  it,  and 
place  it  in  the  hands  of  this  same  agent.  There 
is,  however,  this  one  thing  of  which  we  have  no 
doubt,  and  that  is,  if  it  were  necessary  to  go 
through  so  useless  a  ceremony  in  order  to  get 
what  the  defendant  had  agreed  to  pay,  an  unlet- 
tered and  unskilled  man,  like  Davis,  must  be 
allowed  a  reasonable  time  to  recover  himself 
from  the  delusion  into  which  he  had  been  drawn 
by  the  company,  and  to  learn,  if  possible,  that 
something  more  was  required  of  him. 

But,  immediately  following  this  examination, 
a  prosecution  was  instituted  against  Davis,  on 
information  of  the  local  agent  of  the  company, 
charging  him  with  having,  himself,  burned  the 
insured  premises.  The  result  of  this  prosecu- 
tion was  a  verdict  of  not  guilty.  After  all  this 
consumption  of  time,  produced  by  the  action  of 
the  officers  of  the  underwriters,  the  plaintiff  came 
to  the  conclusion  that  he  had  better  forward  reg- 
ular proofs  of  loss.  Accordingly  they  were  for- 
warded ;  were  returned,  not  as  rejected,  but  for 
correction ;  were  corrected,  reforwarded,  and,  as 
we  have  before  stated,  accepted.  After  all  this 
we  cannot  understand  how  the  company  can  be 
heard  to  complain  of  the  delay  as  unreasonable. 
The  foregoing  disposes  of  all  the  material  as- 


signments of  error,  except  the  sixth;  but  this 
cannot  be  considered. 

The  complaint  is,  that  the  Court  admitted  the 
preliminary  proofs,  and  permitted  them  to  be 
read  to  the  jury,  ''without  restriction,  in  disre- 
gard of  the  specific  objections  made  by  the  de- 
fendant below."  This  assignment  is  not  ac- 
cording to  rule,  for  the  specific  objections  here 
mentioned  are  not  set  out,  hence  it  should  be 
be  passed  without  notice.  Passing  this,  how- 
ever, whilst  the  paper  was  offered  in  evidence, 
which  was  altogether  proper,  I  cannot  find  where 
it  was  read  to  the  jury.  I  suppose  it  was  not  so 
read,  for  I  find  no  record  of  any  exception  to 
such  reading,  but  only  the  general  one  that  it 
was  mailed  too  late  to  meet  the  requirement  of 
the  policy,  an  exception  already  fully  disposed  of. 

Judgment  affirmed. 

Opinion  by  Gordon,  J.  Sharswood,  C.  J., 
Trunkey  and  Green,  JJ.,  dissent. 


Jan.  '81,  87.  March  15,  1881. 

Lycoming  Fire  Insurance  Co.  v.  Rought* 

Mutual  insurance  companies — Assessments    on 
premium  notes —  What  is  a  sufficient  assessment. 

In  levying  an  assessment  upon  the  premium  notes  of 
members  of  a  mutual  insurance  company,  it  is  not  neces- 
sary for  the  directors  to  make  a  separate  assessment  on 
each  member  by  name;  nor  is  it  necessary  to  levy  an 
ascertained  sum  upon  each  member ;  a  general  assessment 
upon  all  the  members  for  a  given  percentage  upon  their 
premium  notes  b  sufficient. 

Error  to  the  Court  of  Common  Pleas  of 
Wyoming  County. 

Covenant,  by  Leonard  Rought,  Jr.,  against  the 
Lycoming  Mutual  Fire  Insurance  Company. 
Pleas,  the  general  issue,  and  certain  special  pleas. 

On  the  trial,  before  Ingham,  P.  J.,  the  plain- 
tiff proved  the  company's  policy  and  his  loss  by 
fire. 

The  defendant  offered  in  evidence  the  by-laws 
of  the  company,  of  which  the  following  are  the 
material  parts : — 

13.  Every  person  wishing  to  become  a  member  of  this 
company,  shall  previous  to  being  insured,  deposit  his  ap- 
plication and  premium  note  with  the  secretary  (or  with  an 
agent  or  surveyor)  of  said  company,  and  if  approved,  the 
policy  shall  bear  date  on  that  day,  and  take  efiect  at  noon, 
unless  directed  by  the  applicant  to  be  dated  on  a  future 
day.  Five  per  cent,  of  the  premium  note  shall  be  paid  at 
the  time  of  making  the  application,  and  one  dollar  for 
survey,  and  fifty  cents  for  policy. 

ao.  Notice  of  assessment  shall  be  given  by  the  secre> 
tary,  by  publication  in  at  least  one  of  the  newspapers  pnb- 
lished  in  the  county  of  Lycoming,  at  least  three  weeks 
successively,  the  last  publioation  of  which  shall  not  be  less 
than  fourteen  days  prior  to  the  time  fixed  for  the  pajrment 
thereof;  and  in  such  other  newspapers  as  the  directors 
may  deem  necessary  or  expedient.    The  directors  may 
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also  cause  such  notice  to  be   published  in  handbills, 
posted  up  at  such  places  as  they  may  direct. 

21.  Whenever  an  assessment  shall  have  been  made  upon 
the  premium  notes,  and  the  same  is  not  paid  within  30 
days  after  having  been  demanded  by  the  company  through 
their  agents  or  receivers,  the  policy  of  insurance  given 
upon  such  notes,  shall  be  null  and  void,  until  the  said 
assessment  be  paid,  and  the  directors  shall  retain  such 
premium  notes  and  collect  thereon  such  sum  or  sums  so 
assessed. 

Defendant  also  put  in  evidence  the  minute- 
book  of  the  board  of  directors  of  the  company,  in 
which  was  the  following,  passed  at  a  meeting 
held  on  October.  19,  187 1  : — 

Whereas,  the  losses  by  fire  in  Pennsylvania  have  been 
heavy  within  the  last  few  months,  and  recently  an  extra- 
ordinary fire  has  occurred  in  the  city  of  Chicago,  involv- 
ing a  large  amount  of  loss  to  the  company,  therefore  re- 
solved, that  an  assessment  of  12^  per  cent,  be  made  on 
all  premium  notes  held  by  the  com])any,  and  in  force  on 
the  loth  day  of  October,  A.  D.  1871. 

This  assessment  was  known  as  assessment  No. 
29.  The  secretary  testified  that  the  assessment 
was  made  in  accordance  with  this  resolution  upon 
all  members  of  the  company.  It  was  not  paid  by 
the  plaintiff,  and  at  the  time  of  his  loss  by  fire 
he  was  more  than  thirty  days  in  default,  although 
he  had  been  duly  notified  by  a  notice  containing 
a  reference  to  the  by-laws  of  the  company. 

On  the  trial,  the  defendants  were  not  able  to 
produce  the  plaintiffs  premium  notes,  and  offered 
in  evidence  the  following  deposition  of  H.  H. 
Walton. 

**  I  am  the  treasurer  of  the  Lycoming  Fire  Insur- 
ance Company,  formerly  "  the  Lycoming  County 
Mutual  Insurance  Company.  ...  I  was 
clerk  in  this  office  during  the  year  1870,  and  up 
to  the  time  I  was  elected  treasurer. 

'*  1  can't  produce  the  premium  note  given  by 
Leonard  Rought,  Jr.,  on  application  No. 
109,221.  I  have  made  diligent  search  among 
my  papers  as  treasurer,  for  that  paper ;  the  pre- 
mium notes  belonging  to  this  company  are 
under  my  control  as  treasurer.  My  knowledge 
of  the  business  of  this  company  is,  that  this  com- 
pany has  always  used  the  same  printed  form  of 
premium  notes.  Until  the  name  of  the  com- 
pany was  changed  the  notes  were  made  payable 
to  the  Lycoming  County  Mutual  Insurance 
Company,  and  since  the  change,  to  the  Lycom- 
ing Fire  Insurance  Company. 

"Paper  marked,  etc.,  shown  witness.  I  be- 
lieve this  to  be  a  copy  of  the  original  premium 
note.  Assessment  No.  29,  on  Policy  No. 
109,221,  issued  to  Leonard  Rought,  Jr.,  was 
reported  by  the  collectors  unpaid,  and  stands 
open  and  unpaid  on  the  books  of  the  company ; 
the  assessment  amounted  to  $39.56.  I  presume 
I  have  seen  the  Leonard  Rought  premium  note, 
but  cannot  answer  positively." 

This  testimony  was*  objected  to,  ''because  it 
is  sought  to  prove  the  contents  of  a  note  by  a 


witness  who  says  he  never  saw  the  note ;  and 
because  it  is  sought  to  show  an  assessment  by 
parol  which  could  only  be  shown  by  the  written 
assessment." 

The  Court  ruled  as  follows:  ''So  much  of 
these  depositions  as  tends  to  show  or  is  given  for 
the  purpose  of  showing  the  contents  of  the  pre- 
mium note  by  witnesses  who  do  not  themselves 
testify  as  to  having  had  actual  knowledge  of  its 
contents  at  any  time — that  is  rejected.  Excep- 
tion for  defendants."  (lliird  assignment  of 
error.) 

Upon  the  application  for  insurance,  signed  by 
the  plaintiff,  was  the  following  : — 

Amount  of  premium  note,  $316.50. 

And  upon  the  back  of  the  policy  was: — 

Rate  of  Risk,  25.  Premium  Note,  I316.50. 

Per  Cent .  Paid  $  1 5. 82.  Application  and  Policy,  $  1 .  50. 
D.  G.  Black,  ^^^»/. 

The  defendants  requested  the  Court  to  charge, 
inf^r  a/i'a,  (2)  "  The  directors  of  the  company, 
having  acted  in  good  faith,  and  in  accordance 
with  their  act  of  incorporation  and  by-laws  in 
the  making  of  assessment  No.  29,  and  no  evi- 
dence of  gross  mistake  or  fraud  having  been  pro- 
duced to  impeach  their  action  in  making  the 
same,  the  assessment  must  be  considered  valid 
in  law  and  binding  upon  the  assured."  To  this 
we  answer  there  is  no  evidence  which  calls  into 
question  the  good  faith  of  the  company.  The 
Court  decline  to  say  to  the  jury  that  the  assess- 
ment must  be  considered  valid  in  law,  and  bind- 
ing upon  the  assured.  (Tenth  assignment  of 
error.) 

In  the  general  charge,  his  Honor  said :  The 
defence  to  the  claim  is  that  the  plaintiff  neglected 
to  pay  his  assessment  on  his  premium  note  for 
more  than  thirty  days  after  demand,  and  that 
the  loss  occurred  while  such  assessment  remained 
unpaid.  This  would  be  a  good  defence  if  both 
facts  alleged  were  established  by  the  evidence — 
the  demand  for  the  payment  of  an  assessment 
and  neglect  to  pay  it,  was  proven.  But  the  fact 
of  the  assessment  is  not  sufficiently  established. 
The  burden  is  upon  the  company  of  proving  the 
assessment ;  it  is  an  official  act  of  the  officers  of 
the  company,  and  the  proof  should  be  clear  and 
satisfactory.  (Then  reciting  the  resolution  ut 
supra,") 

[While  perhaps  the  form  of  this  record  is  im- 
material, yet  it  cannot  be  an  assessment  if  it  does 
not  set  forth  the  name  of  the  maker  of  the  note 
and  the  amount  assessed  upon  it.  There  is  no  evi- 
dence that  such  an  assessment  was  made  on  the 
premium  note  of  the  plaintiff  in  this  case,  nor  does 
the  notice  of  an  agent  that  such  an  assessment 
had  been  made  supply  the  defect.  Notice  that 
something  had  been  done  which  had  not  been 
done  is  a  mere  nullity.]  (Ninth  assignment  of 
error.) 
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Verdict  and  judgment  for  the  plaintiff.  De- 
fendants took  this  writ,  assigning  for  error,  inter 
cUia^  the  ruling  upon  the  testimony,  the  answer 
to  defendants*  points,  and  the  portion  of  the 
general  charge  inclosed  in  brackets. 

Jacob  A,  Hazen  and  Wm.  M,  Piatt  &*  Sons, 
for  plaintiffs  in  error. 

The  Court  was  not  warranted  in  saying  to  the 
jury  that  there  was  no  assessment  made  on  the 
plaintiff.  The  minute-book  showed  a  resolution 
to  make  assessment ;  the  very  notice  which  the 
plaintiff  offered  in  evidence  showed  that  the 
assessment  had  been  made  and  the  amount  of  it, 
and  the  Court  should  have  said  to  the  jury  that 
the  assessment  was  a  valid  and  binding  one  upon 
the  defendant. 

The  plaintiff  below  was  a  member  of  the  com- 
pany, and  as  such  was  bound  by  the  action  of 
the  board  of  directors. 

Mitchell  V.  Ins.  Co.,  I  Sm.  402. 

Buger  V.  Ins.  Co.,  21  Id.  422. 

Hummel's  Ap.,  28  Id.  320. 

Ins.  Co.  V,  Cochran,  7  N.  234. 

Sittser  6*  Harding  {Chas,  E,  Terry  with 
them),,  for  defendant  in  error. 

The  ruling  of  the  Court  that  the  assured  could 
not  be  assessed  without  being  named  is  supported 
by  authority. 

Catlin  V.  Smith,  2  S.  &  R.  267. 

Greenough  v.  Coal  Co.,  24  Sm.  486. 

May  2,  1881.  The  Court.  It  is  well  set- 
tled, if  a  member  of  a  mutual  insurance  company 
is  in  default  in  the  payment  of  an  assessment  on 
his  policy,  after  due  notice  according  to  the  by- 
laws and  rules  of  the  company,  the  protecting 
power  of  the  policy  is  suspended  until  the  assess- 
ment is  paid.  No  recovery  can  be  had  for  a  loss 
sustained  during  the  continuance  of  such  default. 
rHummel  et  al's  Appeal,  28  P.  F.  Smith,  320 ; 
Columbia  Ins.  Co.  v.  Buckley,  2  Norris,  293 ; 
Washington  Mutual  Fire  Ins.  Co.  v.  Rosenber- 
ger,  3  Id.  373;  Crawford  County  Mutual  Ins.  Co. 
'  r.  Cochran,  7  Id.  230.) 

The  main  contention  here  is,  whether  the  al- 
leged assessment  was  actually  made  on  the  19th 
of  October,  1871.  It  is  known  as  assessment 
No.  29.  The  minute-book  of  the  company,  duly 
proved,  shows  that  a  meeting  of  all  the  directors 
was  held  on  that  day,  and  the  following  pream- 
ble and  resolution  were  adopted:  ''Whereas 
the  losses  by  fire  in  Pennsylvania  have  been  very 
heavy  within  the  last  few  months,  and  recently 
an  extraordinary  fire  has  occurred  in  the  city  of 
Chicago,  involving  a  large  amount  of  loss  to  the 
company,  therefore  Resolved,  that  an  assessment 
o(i2j4  per  cent,  be  made  on  all  premium  notes 
held  by  the  company,  and  in  force  on  the  loth 
day  of  October,  187 1."  The  secretary  of  the 
company  testified  that,  in  pursuance  of  that  reso- 
lution, an  assessment  was  made  on  all  the  pre- 


mium notes,  as  directed  by  the  board  of  direc- 
tors. Among  the  others,  an  assessment  was 
made  on  the  premium  note  of  the  defendant  in 
error.  H.  A.  Smith  testified  that  he,  as  agent 
of  the  company,  sent  a  notice  of  this  assessment, 
No.  29,  to  the  defendant  in  error  about  the  first 
of  December,  1871.  The  learned  Judge  thought 
there  could  be  no  assessment  that  did  not  set 
forth  the  name  of  the  maker  of  the  note,  and  the 
amount  assessed  upon  it,  and  therefore  charged 
there  was  no  evidence  that  such  assessment  was 
made  on  the  premium  note  of  the  defendant  in 
error,  nor  did  the  notice  of  an  agent,  that  such 
an  assessment  had  been  made,  supply  the  defect. 

In  holding  that  an  assessment  could  not  be 
valid  unless  the  resolution  levying  it  set  forth  the 
name  of  the  defendant  in  error,  and  the  sum  as- 
sessed on  his  note,  there  was  error.  We  believe 
a  reference  to  the  maker  of  each  note  by  name 
is  unusual  and  wholly  unnecessary.  The  resolu- 
tion covered  all  notes  in  force  at  the  date  speci- 
fied. It  imposed  a  specific  percentage  on  each. 
That  is  certain  which  may  be  made  certain.  It 
was  very  easy  to  ascertain  the  sum  imposed  on 
each  note.  The  work  was  merely  clerical^  and 
could  be  readily  performed  by  any  person  who 
understood  the  multiplication  table.  The  pre- 
cise sum  he  was  required  to  pay  was  ascertained 
and  stated  in  the  notice  sent  to  him.  He  was 
therein  required  to  pay  the  specific  sum  within 
thirty  days,  and  also  reminded  of  the  by-law 
which  declared  the  policy  to  be  null  and  void 
unless  so  paid.  It  is  true  a  notice  of  an  assess- 
ment, when,  in  fact,  none  had  been  made,  would 
not  supply  the  defect.  But  that  is  not  this  case. 
The  notice  showed  him  the  precise  sum  the  per- 
centage produced,  and  relieved  him  from  making 
the  calculation.  Levying  a  specific  percentage 
on  a  note  of  a  certain  and  fixed  amount,  is  wholly 
unlike  fixing  a  rate  of  taxation  on  land  on  which 
the  valuation  is  not  yet  ascertained.  Until  the 
valuation  of  the  land  is  determined,  no  computa- 
tion can  show  the  sum  to  be  paid. 

There  is  some  force  in  the  argument  of  the 
counsel  for  the  defendant  in  error,  that  the 
record  does  not  show  clearly  what  portion  of  the 
deposition  was  received  in  evidence.  There  is, 
however,  an  assignment  to  meet  each  view  of 
the  case.  If  the  part  to  which  we  have  referred 
was  rejected,  it  was  error.  If  it  was  admitted, 
then  it  was  error  to  charge  there  was  no  evidence 
of  an  assessment. 

Much  useless  contention  appears  to  have  arisen 
on  the  trial,  when  the  witnesses  on  the  part  of 
the  plaintiff  in  error  referred  to  the  amount  of  the 
premium  note.  The  amount  of  it  was  distinctly 
stated  on  the  foot  of  the  policy  which  the  de- 
fendant had  already  given  in  evidence.  We 
think  the  evidence  was  amply  sufficient  to  sub- 
mit to  the  jury  to  find  whether  the  assessment 
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had  been  made.  In  so  far  as  the  objections  cov- 
ered by  the  assignments  are  in  conflict  with  this 
opinion  they  are  sustained. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Mercur,  J. 


Jan.  '80,  130.  Jan.  19  and  20,  1881. 

Green  and  Coates  Streets  Passenger 

Railway  Company  v.  Bresmer. 

Master  and  servant — Relative  duties  and  obliga- 
tions of — Negligence — Contributory  negligence. 

Although  a  master  in  no  sense  warrants  the  safety  of 
his  servants,  he  is,  nevertheless,  under  an  implied  contract 
to  furnish  such  instruments,  means,  and  places  for  con- 
ducting the  business  in  which  he  employs  them,  that  they 
can  perform  their  duties  safely  and  without  exposure  to 
danger  which  is  not  within  the  reasonable  scope  of  their 
emplo3rment. 

A  servant  will  be  presumed  to  have  contracted  to  run 
all  the  reasonable  risks  incident  to  his  employment ;  & 
fortiori  is  this  the  case  where  he  has  had  an  opportunity 
to  become  acquainted  with  such  risks. 

A. ,  being  employed  as  an  hostler  by  a  passenger  rail- 
way company,  was  injured  while  grooming  a  vicious  mare 
belonging  to  the  company  by  a  kick  received  from  her. 
Her  vicious  propensities  were  known  to  A.,  to  other  em- 
ployes of  the  company,  and  to  the  officers  thereof.  She 
had  previously  kicked  A.,  but  he  had  made  no  complaint, 
and  had  not  asked  to  have  her  removed  from  his  charge. 
At  the  time  of  the  injury  A.  had  not  tied  the  mare  up  as 
he  nsually  did  when  grooming  her,  having  lost  his  strap. 
In  an  action  Ijy  A.  against  the  company  to  recover  dam- 
ages for  the  injury  done  him  : 

Held  J  That  the  plaintiff"  was  not  entitled  to  recover. 

In  an  action  against  a  passenger  railway  company  to 
recover  damages  for  an  injury  occasioned  by  the  kick  of  a 
vicious  mare  belonging  to  defendant,  evidence  is  admis- 
sible in  order  to  show  that  the  company  knew  of  the 
vicious  character  of  the  animal,  that  the  defendant's  stable 
boss  was  possessed  of  such  information,  and  had  had  a 
conversation  with  the  superintendent  of  the  company  rela- 
tive to  the  sale  of  the  mare. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Case,  by  John  Bresmer  against  the  Green  and 
Coates  Street  Passenger  Railway  Company  to  re- 
cover damages  for  an  injury  done  the  plaintiff  by 
the  kick  of  a  vicious  mare  belonging  to  defend- 
ant. 

On  the  trial  before  Biddle,  J.,  the  following 
facts  appeared:  Plaintiff  was  employed  as  an 
hostler  by  the  company  defendant.  He  had  had 
for  some  time  prior  to  the  injury  charge  of  a 
certain  vicious  mare,  who  was  apt  to  kick.  This 
fact  was  known  to  plaintiff  and  to  other  employes. 
While  engaged  in  grooming  her  on  December  9, 
1878,  as  was  his  duty,  plaintiff  received  a  kick 


from  the  mare  injuring  him  severely.  He  had 
once  before  been  kicked  by  her,  but  had  not 
complained  or  asked  to  have  her  removed  from 
his  care.  At  the  time  the  injury  occurred  plain- 
tifif  had  not  tied  up  the  mare  as  was  his  custom 
when  grooming  her,  because,  as  he  testified,  he 
could  not  find  his  strap. 

The  plaintiff  offered  to  show  that  the  vicious 
character  of  the  mare  was  known  to  the  stable 
boss;  ^Iso,  that  the  stable  boss  had  told  the 
superintendent  that  the  president  of  the  defend- 
ant had  ordered  the  horse  to  be  sold,  and  that 
the  superintendent  had  replied  that  he  "would  like 
to  see  himself  sell  the  horse,  as  five  trips  a  day 
would  not  hurt  her. 

Objected  to ;  objection  overruled.  Evidence 
admitted.  Exception.  (Eleventh  and  twelfth 
assignments  of  error.) 

Defendant  presented,  inter  alia^  the  following 
points: — 

(4)  That  if  the  jury  believe  the '  plaintiffs 
statement  that  he  had  been  previously  kicked  by 
the  same  horse  complained  of  in  this  case,  and 
that  he  still  remained  in  the  company's  service, 
and  in  charge  of  the  horse  in  question,  he, 
thereby,  assumed  the  risk  of  being  kicked  by  it, 
and  the  verdict  must  be  for  the  defendant.  Re- 
fused.    (Fifth  assignment  of  error.) 

(5)  That  if  the  jury  believe  from  the  evidence 
that  the  horse  in  question  was  accustomed  to 
kick,  and  that  the  plaintiff  knowing  the  fact  re- 
mained in  the  service  of  the  defendant  as  hostler, 
then  even  if  the  defendant  were  fully  aware  of 
the  said  propensity  of  the  horse,  the  plaintiff  can- 
not recover,  but  the  verdict  must  be  for  the 
defendant. 

(9)  That  the  plaintiff  can  recover  in  this  case 
only  on  the  ground  that  the  injury  was  caused  by 
the  negligence  of  the  defendant,  and  if  the  jury 
find  from  the  evidence  that  the  defendant  had  in 
its  possession  a  mare  disposed  to  kick,  which  was 
placed  in  the  care  of  the  plaintiff,  that  he  had 
knowledge  of  the  disposition  of  the  mare,  and 
whilst  in  the  performance  of  his  duty  as  hostler  of 
the  defendant  he  received  his  injiuy  from  a  kick  of 
the  mare,  he  cannot  recover  in  this  action,  even 
if  the  jury  believe  that  the  defendant  knew  of 
the  disposition  of  the  horse. 

(10)  It  was  not  negligence  in  the  defendant  to 
keep  this  mare,  even  if  she  was  a  kicker  and  the 
defendant  knew  it,  if  the  plaintiff  had  knowledge 
of  the  fact  and  had  been  warned  against  her  dis- 
position. 

These  points  the  Court  answered  together,  as 
follows:  **If  the  servant,  in  obedience  to  the 
orders  of  the  company,  took  charge  of  this  horse, 
and,  although  he  knew  him  to  be  dangerous, 
reasonably  supposed  that  he  could  by  unusual 
caution  and  skill  escape  injury,  it  would  not  re- 
lieve the  defendant  here,  it,  after  taking  such 
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precaution,  he  was  injured."     (Sixth,  seventh, 
eighth,  and  tenth  assignments  of  error.) 

Verdict  and  judgment  for  plaintiff.  (Reported 
in  the  Court  below,  Bresmer  v.  Green  and  Coates 
Sts.  Pass.  R*y  Co.,  8  Weekly  Notes,  ii.) 

Defendant  thereupon  took  this  writ,  assigning 
for  error,  inter  alia^  the  admission  of  the  evi- 
dence above  adverted  to,  and  the  answer  to  de- 
fendant's points  above  cited. 

Henry  Budd,  Jr.  (with  him  Geo,  W.  Thorn), 
for  plaintiff  in  error. 

The  plaintiff  had  engaged  to  run  all  the  risks 
incident  to  his  employment,  and  among  other 
risks  that  of  being  kicked  by  a  horse. 
Whart.  on  Neg.  {  199. 
I  Addison  on  Torts,  569. 

Even  if  the  distinction  taken  by  the  Court  be- 
low, that  the  risk  of  being  kicked  by  a  vicious 
horse  is  not  one  of  the  ordinary  risks  of -the  po- 
sition of  an  hostler,  be  correct,  still  the  plaintiff 
should  not  recover,  because,  after  learning  the 
character  of  the  horse,  he  remained  in  the  same 
employment  without  complaint.  He  thereby 
took  upon  himself  the  unusual  risk  of  caring  for 
a  vicious  horse. 

Dynen  v.  Leach,  40  Eng.  L.  &  E.  R.  491. 

Shipp  V.  Eastern  Counties  R.  W.  Co.,  9  Ex.  223. 

Assop  V.  Yates,  2  H.  &  N.  768. 

Priestley  v.  Fowler,  3  M.  &  W.  i. 

Grcenleaf  V.  III.  Cent.  R.  R.  Co.,  29  Iowa,  14, 

Buzzell  V.  Laconia  Manuf.  Co.,  48  Me.  113. 

Mad  River  R.  R.  Co.  v.  Barlier,  5  Ohio  St.  541. 

Hayden  v.  Smithville  Co.,  29  Conn.  548. 

Sullivan  v.  India  Manuf.  Co.,  113  Mass.  399. 

Frazier7A  Penna.  R.  R.  Co.,  2  Wr.  104. 

Mansfield  Coal  &  Coke  Co.  v,  McEnery,  8  Weekly 
Notes,  81. 

The  facts  were  different  in  Patterson  v,  R.  R. 
Co.  (26  Sm.  390),  which  was  relied  on  by  the 
Court  below.  There  the  plaintiff  had  complained 
of  the  danger,  was  promised  that  it  should  be 
remedied,  and  was  requested  meanwhile  to  con- 
tinue his  work.  The  plaintiff  here  v/as  further 
guilty  of  contributory  negligence  in  not  tying  up 
the  leg  of  the  horse,  as  was  his  custom.  There 
was  also  error  in  allowing  the  knowledge  of  the 
"  stable  boss"  to  be  regarded  as  that  of  the  com- 
pany. To  affect  a  corporation  with  notice  to  its 
employ^,  it  must  be  given  to  the  head  of  the  de- 
partment having  control  of  the  matter,  and  being 
vested  with  discretionary  powers  therein.  A 
stable  boss  has  no  such  authority. 

Gustavus  Remaky  for  defendant  in  error,  pre- 
sented no  paper-book,  but  relied  on — 

Patterson  v.  R.  R.  Co.,  26  Smith,  390. 

Oak  Bridge  Coal  Co.  ».  Reed,  5  Weekly  Notes,  3. 

May  2,  1881.  The  Court.  This  action  was 
to  recover  damages  for  injuries  which  the  defend- 
ant in  error  sustained  by  the  kick  of  a  horse 
owned  by  the  company.  He  was  in  the  employ- 
ment of  the  latter  as  an  hosder.     As  such  he  had 


charge  of  several  horses,  including  the  one  which 
injured  him. 

A  master  does  not  warrant  his  servant's  safety. 
He,  however,  is  under  an  implied  contract  with 
those  whom  he  employs  to  adopt  and  maintain 
suitable  instruments  and  means  with  which  to 
carry  on  the  business  in  which  he  requires  their 
services.  This  includes  an  obligation  to  provide 
a  suitable  place  in  which  the  servant,  being  him- 
self in  the  exercise  of  due  care,  can  perform  his 
duties  safely  or  without  exposure  to  dangers  that 
do  not  come  within  the  reasonable  scope  of  his 
employment.  (Cayzer  v.  Taylor,  10  Gray,  274; 
Seaver  v,  Boston  &  Maine  R.  R.,  14  Id.  466; 
Oilman  v.  Eastern  R.  R.  Co.,  10  Allen,  233; 
Coombs  V.  New  Bedford  Cordage  Co.,  102  Mass. 
572.)  A  servant,  however,  assumes  the  risk 
naturally  and  reasonably  incident  to  his  employ- 
ment. He  is  not  bound  to  risk  his  safety  in  the 
service  of  his  master,  and  may,  if  he  thinks  fit, 
decline  any  service  in  which  he  reasonably  ap- 
prehends injury  to  himself.  (Hayden  v,  Smith- 
ville Manufac.  Co.,  29  Conn.  548;  Mad  River 
&  Lake  Erie  R.  R.  Co.  supra;  Whart.  on  Neg. 
§  217.)  Inasmuch  as  the  relation  of  master  and 
servant  cannot  imply  an  obligation  on  the  part 
of  the  master  to  take  more  care  of  the  servant 
than  he  may  reasonably  be  expected  to  take  of 
himself,  he  cannot  complain  if  he  is  injured  by 
exposure,  after  having  the  opportunity  of  becom- 
ing acquainted  with  the  risks  of  his  employment, 
and  accepts  them.  (Id.  §§  214  and  217 ;  i  Ad- 
dison on  Torts,  §  255.) 

The  undoubted  evidence  in  this  case  shows 
the  defendant  in  error  had  full  knowledge  of  the 
vicious  habits  of  the  mare  which  kicked  him. 
She  had  kicked  others,  and  her  reputation  was 
well  known  to  the  persons  employed  in  the  sta- 
bles, and  they  were  warned  to  guard  against  be- 
ing injured  by  her. 

The  defendant  in  error  testified  that  she  had 
kicked  him  before,  yet  he  swears,  **  I  never  com- 
plained or  aske^  to  have  my  stock  changed;" 
and  still  further,  *'  I  always  strapped  up  the  front 
legs,  but  on  that  morning  I  could  not  find  my 
strap."  Thus  he  not  only  had  full  knowledge  of 
her  practice  and  of  the  risk  and  danger  he  in- 
curred when  grooming  her,  yet  he  made  no  com- 
plaint, and  was  accustomed  to  protect  himself  by 
so  securing  a  front  leg  as  to  prevent  her  kicking. 

No  duty  was  imposed  on  the  company  to  in- 
form him  of  what  he  so  well  knew,  nor  to  forbid 
his  grooming  the  mare.  He  voluntarily  assumed 
the  risk,  and  continued  to  expose  himself  to  a 
well-known  danger.  He  cannot  now  cast  on  his 
employer  a  liability  for  the  injury  which  he 
thereby  sustained.  It  matters  not  that  the  mas- 
ter did  know  the  vicious  habits  of  the  mare.  It 
is  the  knowledge  of  the  servant  which  withholds 
from  him  a  right  of  action.     (Haskin  v,  N.  Y. 
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Central  R.  R.  Co.,  65  Barb.  129;  Frazier  v, 
Penna.  R.  R.  Co.,  2  Wright,  104.) 

It  follows,  the  learned  Judge  erred  in  not  af- 
firming the  points  covered  by  the  fifth,  sixth, 
seventh,  eighth,  and  tenth  assignments.  We 
discover  no  error  in  the  eleventh  and  twelfth  as- 
signments. In  so  far  as  the  remaining  assign- 
ments are  in  conflict  with  this  opinion,  they  are 
sustained. 

Judgment  reversed. 

Opinion  by  Mercur,  J. 


July,  '80,  115.  January  25,  1881. 

Jimison  et  al.  v.  Reifsnyder. 

Distress — Remedy  for  excessive — Landlord  and 
tenant — Liability  of  sub- tenant —  Unrecognized 
sub-tenant  has  no  right  to  compel  landlord  to 
sell  goods  of  tenant  first — Effect  of  stay  of 
proceedings  on  replevy  as  against  owner  of 
goods  not  replevied. 

Evidence  of  excessive  distress  is  irrelevant  in  an  action 
of  replevin.  The  remedy  for  the  wrong  is  by  an  action 
on  the  case  founded  on  the  Statute  of  Marlbridge. 

Karns  v,  McKinney,  24  Sm,.  387,  followed. 

A  landlord  having  distrained  on  property  found  on  the 
premises  demised,  a  portion  whereof  belonged  to  an  un- 
(ier-tenant  of  the  lessee  who  was  in  without  the  landlord's 
consent,  the  undertenant  cannot  compel  the  landlord  to 
cause  to  be  sold  the  goods  of  his  lessee,  before  satisfying 
the  rent  out  of  his  own. 

This  principle  is  not  affected  by  the  fact  that  the  under- 
tenant may  have  paid  his  rent  in  full  to  his  landlord,  the 
le&'iec  of  the  whole  premises. 

If  the  under-tenant  replevy  his  property  and  enter  sc 
cuniy,  the  landlord  is -precluded  from  proceeding  further 
agabst  the  goods  replevied,  and  the  exercise  of  his  right 
to  9tay  proceedings  against  the  other  goods  distrained 
upon,  does  not  render  invalid  any  act  of  his  prior  to  the 
execution  of  the  writ  of  replevin,  which  was  valid  when 
performed. 

Therefore  the  stay  of  proceedings  is  ifot  such  a  release 
or  discharge  of  the  lessee  as  would  relieve  the  under  ten- 
ant from  liability. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Replevin,  by  J.  P.  Reifsnyder  against  Thomas 
H.  Powers  and  William  Weightman,  trading  as 
Powers  &  Weightman,  and  James  K.  Jimison 
The  latter  was  summoned  and  the  property  was 
delivered  to  the  plaintiff  upon  his  entry  of  se 
curiiy.  Nihil  habent  was  returned  as  to  the  other 
defendants. 

The  declaration  in  replevin  alleged  the  taking 
and  detention  of  the  plaintiffs  goods  on  the  de 
raised  premises.    The  sheriff  having  returned 
nihil  habent^  as  to  Powers  &  Weightman,  their 
bailiff,  James  K.  Jimison,  filed  his  cognizance, 


acknowledging  the  taking  of  the  plaintiffs  goods 
on  the  demised  premises  as  a  distress  for  rent 
then  due  and  in  arrears  to  Powers  &  Weightman. 

The  plaintiff  filed  three  pleas.  The  first  de- 
nied that  Jimison  was  the  baihff  of  Powers  & 
Weightman,  and  tendered  issue.  The  second 
denied  that  any  part  of  the  rent  mentioned  in 
the  cognizance  was  due  and  in  arrears  from  Hall 
&  Richardson,  the  lessees,  to  Powers  &  Weight- 
man,  and  tendered  issue.  The  third  plea  averred 
that  at  the  same  time  the  plaintiffs  goods  were 
distrained,  the  defendants  also  levied  on  the 
goods  of  Hall  &  Richardson,  the  lessees  of  Pow- 
ers &  Weightman,  which  were  more  than  suffi- 
cient in  value  to  pay  the  said  rent ;  yet  the  de- 
fendants released  and  discharged  the  goods  of 
Hall  &  Richardson  from  all  liability  for  said  rent, 
although  requested  by  the  plaintiff  to  proceed, 
in  the  first  instance,  to  make  the  rent  out  of  the 
goods  of  Hall  &  Richardson,  which  they  refused 
to  do. 

The  defendant,  in  his  replication  to  the  said 
third  plea,  traversed  the  alleged  release  and  dis- 
charge of  the  goods  of  Hall  &  Richardson,  from 
the  said  distress  for  the  said  rent  so  due  and  in 
arrears  to  Powers  &  Weightman,  as  in  the  said 
third  plea  set  forth. 

The  facts,  as  they  appeared  upon  the  trial  were 
as  follows:  On  April  i,  1868,  Powers  &  Weight- 
man  demised  the  premises  in  questipn  to  Hall  & 
Richardson.  Soon  afterwards,  in  violation  of 
the  terms  of  the  lease,  Hall  &  Richardson  sublet 
a  portion  of  the  premises  to  Reifsnyder,  whose 
tenancy  never  was  recognized  by  Powers  & 
Weightman.  Hall  &  Richardson  being  in  arrears 
for  rent,  Powers  &  Weightman,  by  Jimison, 
their  bailiff,  distrained  on  the  goods  upon  the 
premises  upon  April  20,  1878.  The  rent  in 
arrear  was  I675.  The  distress  was  I5000  of  the 
goods  of  Hall  &  Richardson,  and  I3000  of  the 
goods  of  Reifsnyder.  The  different  ownership 
was  not  known  to  the  bailiff.  After  the  levy, 
Reifsnyder  asked  Powers  &  Weightman  to  re- 
lease his  goods,  telling  them  that  they  had  suffi- 
cient of  Hall  &  Richardson  to  satisfy  the  rent, 
and  if  not,  they  could  sell  his.  This  they  re- 
fused to  do.  He  also  requested  the  bailiff  to 
proceed  in  the  first  instance  to  sell  the  goods  of 
Hall  &  Richardson  ;  but  the  bailiff  also  declined 
to  accede  to  this  request,  whereupon,  on  April 
23,  Reifsnyder  replevied  his  goods,  giving  bond 
in  the  sum  of  ^4000.  Powers  &  Weightman 
then  instructed  their  bailiff  to  stay  proceedings 
against  the  goods  of  Hall  &  Richardson,  which 
was  accordingly  done. 

The  defendant  requested  the  Court  (Hare,  P. 
J.)  to  charge: — 

(i)  That  on  April  i,  1878,  Hall  &  Richard- 
son, lessees,  being  indebted  to  their  landlords, 
Powers  &  Weightman,  in  the  sum  of  $675  for 
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rent  of  the  demised  premises,  Sixth  and  Oxford 
Streets,  Philadelphia,  and  then  in  arrear,  they 
had  the  right,  by  their  bailiff,  the  defendant,  to 
distrain  on  the  goods  and  property  of  the  plain- 
tiff, Reifsnyder,  described  in  the  writ  of  replevin, 
at  that  time  found  on  the  demised  premises,  in 
satisfaction  of  the  said  rent  so  in  arrears. 

(2)  That  even  if  there  were  other  goods  and 
property  on  the  demised  premises,  at  the  time  of 
the  said  distress,  not  embraced  in  the  present  re- 
plevin, sufficient  in  value  to  satisfy  the  said  rent 
then  in  arrears,  still  the  plaintiff's  said  goods, 
found  on  the  demised  premises  at  the  time  of 
the  said  distress,  were  liable  for  the  said  rent, 
and  the  said  distress  thereupon  was  proper  and 
lawful. 

The  Court  declined  to  charge  as  requested, 
and  instructed  the  jury  to  find  for  the  defendant 
on  the  issues  joined  on  the  first  and  second  pleas, 
and  left  the  issue  joined  on  the  replication  to  the 
third  plea  to  the  avowry  (cognizance)  to  the  jury, 
on  the  evidence. 

Under  the  Court's  instructions  the  jury  found 
for  the  defendant  on  the  issues  joined  on  the 
first  and  second  pleas,  assessing  the  rent  in  arrears 
at  i755»  and  finding  the  value  of  the  goods  dis- 
trained, $2000. 

On  the  issue  joined  on  the  replication  to  the 
third  plea,  the  jury  found  for  the  plaintiff. 

A  motion  for  judgment  on  the  whole  record, 
non  obstante  veredicto^  was  dismissed,  the  Court, 
per  Hare,  P.  J.,  delivering  the  following 
opinion : — 

**  The  question  presented  by  the  record  is.  Can 
a  stranger  to  the  lease,  whose  property  had  been 
taken  under  a  distress  made  for  the  rent,  require 
that  the  constable  shall  not  offer  his  goods  for 
sale  until  the  tenant's  goods  have  been  sold  and 
found  insufficient  to  pay  the  debt  ?  I  state  this 
as  the  question,  because  an  under-tenant  owes 
nothing  to  the  landlord,  and  can  claim  no  more 
from  him  than  a  stranger  whose  goods  are  acci- 
dentally on  the  premises  at  the  time  of  the  levy. 
The  legal  right  of  the  landlord  is  absolute,  and 
the  point  to  be  determined  is,  whether  he  should 
so  exercise  it  as  not  to  sacrifice  the  stranger's  pro- 
perty unless  such  a  course  is  requisite  for  his  own 
protection.  It  is  well  settled  under  the  authori- 
ties, that  a  .creditor  should  not  be  delayed  or 
hindered  in  the  use  of  any  remedy  for  the  satis- 
faction of  the  debt,  even  when  the  effect  of  re- 
fusing the  injunction  will  be  to  throw  the  burden 
on  one  who,  like  a  surety,  is  not  primarily  or 
ultimately  liable,  and  thus  give  rise  to  a  circuity 
of  action ;  but  it  is  not  less  clear  that  when  the 
fund  or  property  in  question  is  within  the  grasp 
of  the  law,  and  the  question  is  merely  as  to  the 
order  in  which  it  should  be  sold  or  appropriated, 
a  chancellor  may  well  direct  that  the  principal 
debtor's  goods  shall  be  the  first  brought  to  the 


hammer,  and  the  execution  stayed  if  they  pro- 
duce enough  to  satisfy  the  claim.  If  such  be  the 
rule,  it  applies  emphatically  in  the  present  in- 
stance, where  the  plaintiffs  modest  demand  was 
not  for  the  delay  or  omission  of  any  step  requi- 
site to  make  the  distress  effectual,  but  that  the 
landlord  should,  out  of  the  whole  mass  of  goods 
levied  on,  select  those  which  belonged  to  the 
tenant,  and  dispose  of  them  before  proceeding 
to  sell  the  plaintiffs  goods  for  a  debt  which  he 
did  not  owe.  We  have  arrived  at  this  conclu- 
sion with  some  diffidence,  because  the  case  ap- 
pears to  be  one  of  the  first  impression,  and  we 
do  not  desire  to  complicate  or  embarrass  a  rem- 
edy which  is  not  less  valuable  to  the  tenant  by 
enabling  him  to  obtain  credit,  than  to  the  land- 
lord as  a  security  for  the  rent ;  but  we  do  not 
perceive  that  any  inconvenience  can  arise  from 
requiring  that  when  the  goods  of  a  tenant  and  of 
an  under-lessee  or  stranger  have  both  been  dis- 
trained  for  rent  arrear,  the  tenant's  shall  be  first 
sold,  as  being  the  party  who  is  really  answerable. 

**  The  landlord  need  not  postpone  the  distress, 
the  appraisement,  or  the  sale,  for  an  hour,  nor 
is  it  incumbent  on  him  to  inquire  whether  the 
goods  which  the  stranger  or  under-tenant  claims 
as  his,  do  or  do  not  belong  to  him.  The  only- 
restriction  imposed  is  that  the  goods  which  are 
not  so  claimed  shall  be  offered  for  sale  in  the 
first  instance,  and  so  much  only  of  the  residue 
disposed  of  ias  may  be  requisite  to  satisfy  the 
arrears  and  costs. 

'*  The  plaintiff's  equity  is  stronger  in  the  pres- 
ent instance,  because  it  appears  from  the  plead- 
ings and  verdict,  that  he  had  paid  his  rent  to 
Hall  &  Richardson,  which,  as  Kennedy,  J.,  in- 
timated in  Quinn  v.  Wallace  (6  Wharton,  452, 
457)>  might  well  exempt  his  property  from  lia- 
bility for  the  rent  due  from  them,  when  th^ 
lessors  actually  held  a  sufficient  amount  of  their 
property  to  pay  the  amount  in  full." 

The  defendant  thereupon  took  this  writ,  as- 
signing for  error  the  refusal  of  the  Court  to 
charge  as  requested,  and  the  refusal  to  enter 
judgment  non  obstante  veredicto, 

William  Ernst  (R,  /.  C.  Walker  with  him), 
for  the  plaintiffs  in  error.  The  landlord  was 
bound  to  deliver  up  the  goods  upon  replevy, 
and  to  look  to  the  bond  for  his  security  for  the 
rent. 

Baird  v.  Porter,  17  Sm.  105. 

Cassidy  r.  Elias,  37  Leg.  Int.  74,  Feb.  13,  1880. 

It  then  became  the  duty  of  the  landlord  to 
abandon  all  further  proceedings. 

The  entry  of  the  under-tenant  was  in  viola- 
tion of  the  lease,  and  his  goods  were  subject  to 
the  distress.  After  the  entry  of  security,  the 
bailiff  was  not  bound  to  proceed,  under  his  war- 
rant, against  other  goods  not  embraced  in  the 
replevin. 

Kams  V.  McKinney,  24  Sm.  387. 
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There  was  no  evidence  that  the  sub-tenant 
bad  paid  his  rent,  nor  was  the  fact  material. 

Murphy  v,  Borland,  37  Leg.  Int.  94,  Feb.  27,  1880. 
The  withdrawal  of  the  bailiff  after  the  entry 
of  security  did  not  have  the  effect  of  a  release. 
No  law  requires,  and,  in  practice,  it  would  be 
impossible,  that  the  landlord  should  a^ume  the 
delicate    task  of   distinguishing    between    the 
goods  of  his  tenant  and  of  a  sub-tenant,  and  of 
selling  first  those  of  the  former. 
Z.  N,  Rich,  for  the  defendant  in  error. 
The   law  dislikes  circuity  of  action,  and  the 
landlord  has  no  right  to  put  the  under-tenant  to 
an  action  against  the  lessee,  when  he  has  suffi- 
cient goods  of  the  lessee  to  satisfy  his  rent. 
Quinn  r.  Wallace,  6  Wh.  457. 
Kams  V  McKinney,  supra. 
The  under-tenant  is  to  be  regarded  in  the  light 
of  a  surety. 

Parker's  Appeal,  8  W.  &  S.  454. 
Talmage  v,  Burlingame,  9  B.  21. 
Commonwealth  v.  Miller,  8  S.  &  R.,457. 
Everly  v.  Rice,  8  H   297. 
Bank  v.  Fordyce,  9  B.  275. 
The  abandonment  of  the  lessee's  goods  was  a 
release  of  the  sub-tenant. 

May  2,  1881.  The  Court.  This  complaint 
is  against  the  plaintiff  in  error,  as  bailiff  of  Powers 
&  Weightman.  As  such  he  distrained,  for  the 
non-payment  of  rent,  goods  on  the  premises 
demised  by  them  to  Hall  &  Richardson.  The 
warrant  issued  and  the  distress  was  made  on  the 
2oth  of  April,  1878. 

That  rent  was  then  due  and  unpaid  is  found 
as  a  fact.  That  the  goods  of  the  defendant  in 
error  found  thereon  were  liable  to  distress  for 
the  rent,  cannot,  under  numerous  authorities,  be 
questioned.  (Karns  v,  McKinney,  24  P.  F.  Smith, 

387.) 

What,  then,  is  the  grievance  of  which  the  de- 
fendant in  error  complained,  and  which  he 
sought  to  redress  in  this  action  ?  Without  the 
consent  of  Powers  &  Weightman,  he  appears  to 
have  leased  a  portion  of  the  demised  premises  of 
Hall  &  Richardson.  Claiming  the  latter  had 
goods  on  the  premises  of  sufficient  value  to  sat- 
isfy the  rent,  he  demanded  of  Powers  &  Weight- 
man  that  they  should  release  his  goods  and  first 
proceed  against  the  goods  of  Hall  &  Richardson. 
He  also  requested  the  bailiff  to  proceed  first 
against  their  goods.  On  their  declining  so  to 
do,  he,  on  the  second  day  after  the  distress, 
brought  this  action  of  replevin  for  his  goods, 
and  gave  bail  to  the  sheriff.  The  latter  made 
return  that  he  had  replevied  as  commanded; 
had  duly  summoned  Jimison  on  the  24th  of 
April,  1878,  and  delivered  the  property  to  Reif- 
sneider,  and  nihil  habent  as  to  the  other  defend- 
ants. 

The  plaintiff  in  error  made  cognizance.    The 


first  plea  thereto  denied  that  he  was  bailiff,  and 
the  second  that  there  was  any  rent  in  arrear. 
On  both  these  pleas  the  jury  found  for  the  plain- 
tiff in  error.  The  third  plea  averred  that,  at  the 
time  of  taking  the  goods  of  defendant  in  error, 
the  bailiff  also  took  in  the  same  distress,  goods 
of  Hall  &  Richardson,  of  value  more  than  suf- 
ficient to  satisfy  the  rent,  and  afterwards,  to  wit, 
on  the  23d  of  April,  1878,  that  said  Powers  & 
Weightman  and  said  Jimison  did  release  and 
discharge  said  last  goods  from  said  distraint, 
knowing  the  goods  in  said  cognizance  mentioned 
belonged  to  defendant  in  error.  The  replication 
denied  all  such  release  and  discharge  of  said 
goods.  Issue  was  joined  on  the  pleas,  and  on 
this  third  plea  the  jury  found  in  favor  of  the  de- 
fendant in  error.  They  also  found  the  property 
distrained  was  of  much  greater  value  than  the 
rent  in  arrear.  The  Court  considered  the  dis- 
tress excessive.  It  appears  to  have  assumed  that 
fact  to  be  fatal  to  the  right  of  the  landlord  to 
distrain,  and  thereupon  entered  judgment  against 
the  plaintiff  in  error. 

The  question  of  excessive  distress  was  irrele- 
vant in  the  action  of  replevin,  and  the  evidence 
thereof  inadmissible.  (Karns  v.  McKinney, 
supra,)  If,  in  fact,  the  distress  was  excessive, 
the  proper  remedy  is  by  action  on  the  case, 
founded  on  the  Statute  of  Marlbridge.  (3  Black. 
Comm.  12;  Robert's  Dig.  177;  McKinney  v. 
Reader,  6  Watts.  41 ;  Karns  v,  McKinney, 
supra. ) 

All  the  facts  necessary  to  give  a  right  to  dis- 
train existed.  It  was  exercised  by  making  one 
distress  on  property  found  on  the  premises,  a 
portion  of  which  belonged  to  the  under-tenant. 
One  complaint  now  is,  a  refusal  within  two  days 
after  distress  made,  to  release  and  discharge  his 
goods  from  the  distraint,  or  at  least  to  agree  to 
sell  first  the  goods  of  Hall  &  Richardson ;  the 
other  is  that  the  said  last  goods  were  released 
and  discharged  from  the  levy.  The  evidence 
sustains  the  fact  averred  in  the  first  complaint. 
No  authority  was  cited  showing  such  release  to 
be  demandable  of  right.  None  that  it  was  error 
to  refuse.  The  uncontradicted  evidence  is,  that 
the  bailiff  made  but  one  distress,  and  did  not  at 
that  time  know  anything  about  the  ownership  of 
the  goods  distrained.  There  is  no  evidence  that 
any  of  the  goods  of  Hall  &  Richardson  were 
released  and  discharged  from  the  levy  before  the 
writ  of  replevin  was  executed.  After  its  exe- 
cution, the  landlords  told  their  bailiff  to  stop 
proceedings.  Thereupon  he  did  nothing  further, 
but  let  them  have  them,  and,  as  we  have  shown, 
the  sherifif  delivered  the  others  to  the  defendant 
in  error.  This  action  was  not  for  detaining  the 
goods  of  the  defendant  in  error  after  they  were 
replevied,  but  for  refusing  to  release  them  before 
they  were  replevied.    There  was  really  no  evi- 
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dence  in  support  of  the  third  plea  to  submit  to 
the  jury.  But  having  been  found,  they  were  in- 
sufficient, in  law,  to  support  the  judgment.  It 
was  assumed  by  the  learned  Judge  that  the  de- 
fendant in  error  had  paid  his  rent  to  Hall  & 
Richardson.  A  careful  examination  fails  to  find 
any  such  averment  in  the  pleadings,  or  in  the 
evidence  on  the  trial;  nor  is  it  found  in  the 
verdict  as  set  forth  in  the  paper-book.  If,  how- 
ever, such  was  the  fact,  it  in  no  wise  changed 
the  right  of  Powers  &  Weighlman  to  distrain  his 
goods.  He  was  not  their  immediate  tenant; 
they  had  not  recognized  his  tenancy.  He  had 
not  paid  them,  nor  by  their  authority  paid  to 
any  other  person.  (Quinn  v.  Wallace,  6  Whart. 
452.)  When  his  writ  of  replevin  was  executed, 
he  gave  security  which  was  satisfactory  to  Powers 
&  Weightman.  The  goods  of  the  plaintiff  in 
the  writ  were  taken  out  of  their  hands.  They 
had  a  right  to  rely  on  that  security.  They  were 
precluded  from  then  proceeding  further  against 
the  goods  thus  replevied,  and  had  an  undoubted 
right  to  stay  proceedings  against  the  other  goods 
distrained.  In  so  doing,  after  the  writ  of  re- 
plevin was  executed,  they  did  not  in  the  least 
render  invalid  any  act  of  theirs  prior  to  its  exe- 
cution, which  was  valid  when  performed. 

The  Court  therefore  erred  in  not  entering 
judgment  in  favor  of  the  defendant  below,  on 
the  whole  record,  notwithstanding  the  verdict 
on  the  third  plea.  This  view  of  the  case  makes 
any  more  specific  answers  to  the  assignments 
unnecessary. 

Judgment  reversed,  and  judgment  in  favor  of 
the  plaintiff  in  error,  non  obstante  veredicto. 

Opinion  by  Mercur,  J. 


July,  '79,  92.  January  18,  1 88 1. 

In  re  Thirty-ninth  Street. 

Road  law — Damages  and  benefits  for  taking 
land— Actual  taking  of  land  the  ultimate  basis. 

Under  the  Acts  of  April  21,  1855  (P.  L.  264),  and 
April  I,  1864  (P.  L.  20),  allowing  damages  and  benefits 
to  landowners  for  the  opening  and  widening  streets,  the 
actual  taking  of  land  is  the  ultimate  basis  of  the  right  to 
have  damages ;  hence  where  the  opening  of  the  street  is 
not  a  legal  possibility,  there  can  be  no  recovery. 

A  petition  was  filed,  setting  forth  that  the  petitioners 
were  the  owners  of  a  lot  of  land,  and  that  the  commis- 
sioners had  notified  them  that  a  street  would  be  opened 
through  their  ground,  and  prayed  that  a  jury  be  appointed ; 
a  jury  having  been  appointed,  reported  that  the  petitioners 
would  be  damaged  to  an  amount  therein  s})ecified,  and 
assessed  the  damages  on  surrounding  property,  but  no 
where  reported  that  the  street  had  been  opened  : 

Held  (reversing  the  judgment  of  the  Court  below),  that 
the  petition  and  report  were  defective. 

In  re  Plan  No.  166,  9  Weekly  Notes,  43,  com- 
mented on  by  Green,  J. 


Certiorari  to  the  Quarter  Sessions  of  Philadel- 
phia County. 

The  trustees  of  the  estate  of  Joseph  K.  Ejrre 
presented  a  petition  to  the  Court  of  Quarter 
Sessions,  setting  forth  that  they  were  the  owners 
of  a  lot  of  ground  in  the  neighborhood  of  Fortieth 
and  Pine  streets ;  that  a  large  part  of  the  above- 
described  lot  or  piece  of  ground  is  now  included 
within  the  lines  and  limits  of  the  said  Thirty- 
ninth  Street,  as  confirmed  upon  the  plans  of  the 
city  of  Philadelphia,  lliat  the  petitioners  re- 
ceived notice  on  the  25th  day  of  May,  187 1, 
from  the  Chief  Commissioner  of  Highways  that 
at  the  expiration  of  three  months  from  the  date 
of  the  said  notice,  the  said  Thirty-nirith  Street 
would  be  opened  from  Robin  Street  to  Baltimore 
Avenue  for  public  use,  and  over  ground  owned 
by  the  petitioners  as  above  set  forth.  That  by 
such  opening  for  public  use  much  the  greater 
part  of  the  said  lot  of  ground,  and  all  now  in 
their  possession,  will  be  taken  by  the  city  for 
public  use,  to  the  great  damage  of  the  petitioners. 

They  therefore  prayed  the  Court  to  appoint 
the  proper  persons,  designated  by  Act  of  As- 
sembly, to  view,  review,  and  asses  damages 
caused  by  the  opening  of  the  said  Thirty-ninth 
Street  for  public  use. 

The  jury  having  been  duly  appointed,  reported 
"that  the  estate  of  Joseph  K.  Eyre  is  damaged  to 
the  extent  of  nine  thousand  five  hundred  dollars, 
which  amount  we  award  to  H.  G.  Clay,  Esq., 
of  counsel  for  Harry  G.  Clay  and  Edward  H. 
Eyre,  trustees  of  the  estate  of  Joseph  K.  Eyre, 
as  and  for  the  damages  sustained  by  the  said 
estate ;  and  that  the  West  Philadelphia  Indus- 
trial Scool  is  damaged  to  the  extent  of  one  thou- 
sand five  hundred  dollars,  which  amount  we 
award  to  John  B.  Colahan,  Esq.,  of  counsel 
thereof,  as  and  for  the  damages  by  it  sustained. 

**  And  we  do  further  find  and  report  that  pro- 
perties in  the  vicinity  are  benefited  to  the  extent 
of  four  thousand  eight  hundred  and  seventy- 
three  dollars  and  ninety-one  cents  (I4873.91), 
which  sum  we  assess  as  benefits  upon  the  pro- 
perties marked  upon  the  plans  Nos.  i  and  2, 
hereto  attached,  as  follows:  the  sum  set  opposite 
each  lot  being  the  proportionate  part  thereof, 
which,  in  our  opinion,  represents  the  increase  in 
value  imparted  to  it  by  the  said  opening,  that  is 
to  say :"  .     .     .     . 

These  benefits  were  assessed  upon  a  large 
number  of  properties. 

Numerous  exceptions  were  filed,  among  which 
were  the  following  by  the  Woodland  Cemetery 
Company : — 

(4)  Because  the  change  of  plan  (made  by 
special  Act  of  Assembly,  after  the  Court  of 
Quarter  Sessions  had  refused  to  confirm  it)  called 
in  this  proceeding  **  the  opening  and  widening 
of  Thirty-ninth  Street  from   Talbot  Place   to 
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Woodlands  Avenue,"  for  which  the  jury  in  this 
proceeding  was  appointed  to  assess  diamages, 
leaves  an  open  space  nearly  200  feet  in  width  as 
a  park  or  plaza,  not  necessary  nor  proper  for  a 
street  or  avenue  for  travel  only,  and  the  said 
assessment  of  benefit  upon  the  said  company 
exceptants  being  made  for  alleged  advantanges 
to  them  by  reason  of  said  plaza,  as  an  ornament 
or  park  in  front  of  their  entrance,  and  not  as 
affording  any  additional  facilities  for  travel,  and 
that  therefore  the  said  assessment  is  illegal. 

(5)  Because  the  Board  of  Surveyors  of  the 
dty  of  Philadelphia,  since  the  appointment  of 
the  jury  in  this  matter,  have  by  resolution,  under 
the  power  vested  in  them  by  law,  finally  con- 
firmed Plan  No.  166,  of  said  city,  altering  the 
west  line  of  said  Thirty-ninth  Street  from  Talbot 
place  to  Woodlands  Avenue,  restoring  the  street 
between  the  said  points  to  its  former  width  of 
sixty  feet,  thus  making  unnecessary  the  payment 
of  any  damages  or  the  assessment  of  any  sum 
either  upon  the  city  of  Philadelphia  or  upon 
surrounding  owners. 

These  exceptions  were  subsequently  dismissed, 
and  the   report  confirmed,  whereupon  the  ex- 
ceptants appealed,  assigning  for  error  the  action 
of  the  Court. 
Joseph  B,  Townsendf  for  appellants. 
The  only  possible  object  of  making  the  west 
line  of  Thirty-ninth  street  straight,  was  to  give 
the  general  traveling  public  a  straight  roadway 
down  Thirty-ninth  Street  to  Baltimore  Avenue ; 
and  the  only  possible  object  of  leaving  this  great 
plaza  was  for  some  imagined  future  public  use, 
for  a  fountain,  with  a  small  grass  plot  around  it, 
or  as  a  paved  open  space  for  the  assembly  of 
meetings,  or  as  a  hack  stand.    That  it  affords  no 
needed  highway  facilities  to  the  surrounding 
owners  is  also  shown  by  the  numerous  streets  of 
good  width  meeting  in  the  vicinity. 
That  such  a  tax  is  unconstitutional  see — 
Hammett  v.  Phila.,  15  Sm.  151. 
Washington  Ave.,  19  Id.  359. 
Rutherford's  Case,  22  P.  F.  Sm.  82. 
Reed  v,  Erie,  29  lb.  346. 
Wi^tar  V,  Phila.,  30  lb.  505. 
Seely  v,  Pittsburgh,  I  N.  364. 
I         At  the  time  that  this  report  was  confirmed,  the 
,      plaza  in  question  was  not  in  existence,  either  on 
)      the  plan  of  the  city  or  on  the  ground. 

The  Board  of  Surveyors  who,  under  the  Act 
i  of  June  6,  187 1  (P.  L.  1353)  had  final  and  ex- 
clusive jurisdiction  to  <'  examine  and  finally  con- 
firm or  reject  all  plans  of  surveys  or  revisions  of 
plans  of  the  city  of  Philadelphia,"  had  vacated 
the  west  line  of  Thirty-ninth  Street  from  Robin 
Street  to  Baltimore  Avenue,  and  had  fixed  the 
said  line  parallel  with  the  east  line,  and  60  feet 
therefi-om,  thus  taking  no  ground  at  all,  but 
fixing  the  street  as,  it  is  admitted  by  the  other 
side,  it  existed  prior  to  the  Act  of  1862. 


This  question  has  been  finally  settled  by  this 
Court  (In  re  Plan  166, 9  Weekly  Notes,  43),  and 
the  result  of  confirming  the  action  of  the  Court 
will  be  that  ^11,000  will  be  paid  for  ground 
never  taken. 

V,  W,  SdUrs,  for  appellees. 

The  objection  of  the  appellant  that  action  of 
the  Board  of  Surveyors  rendered  the  taking  of 
the  property  in  question  impossible  is  not 
founded  on  any  fact  appearing  on  the  record, 
but  in  any  case  that  action  has  been  reversed. 
Ealing's  Appeal,  7  Weekly  Notes,  76. 

February  21,  1881.  The  Court.  It  is 
claimed  by  the  petitioners  that  the  legislation 
under  which  the  present  proceeding  is  instituted 
is*  found  in  the  seventh  section  of  the  Act  of 
April  21,  1855  (P.  L.  264).  That  section  pro- 
vides **  that  whenever  Councils  shall  deem  it 
public  exigency  to  demand  it,  they  may  order 
by  ordinance,  any  street  laid  upon  any  of  the  pub- 
lic plans  of  the  city  to  be  opened,  giving  three 
months'  notice  thereof  to  the  owner,  whereupon 
any  of  the  owners,  whose  ground  will  be  taken 
by  such  street y  may  forthwith  petition  the  Court 
of  Quarter  Sessions  for  viewers  to  assess  the 
damages  which  such  owner  may  sustain  by  the 
opening  of  said  street,^*  In  the  case,  In  re  Open- 
ing of  Jackson  Street  (2  Nor.  328),  we  held 
that  proceedings  for  the  opening  of  a  street  lo- 
cated upon  the  plans  of  the  Board  of  Survey 
of  the  city  of  Philadelphia,  must  be  in  pursu- 
ance of  the  provisions  of  the  Act  of  21st  April, 
1855,  and  it  is  the  seventh  section  of  that  Act 
which  provides  for  the  assessment  of  damages. 
It  is  also  claimed,  that  the  assessment  of  dam- 
ages, and  their  apportionment,  are  governed  by 
the  Act  of  April  i,  1864  (P.  L.  206).  Section  i 
of  that  Act  is  in  the  following  words:  "That 
when  any  street  in  the  city  of  Philadelphia  is 
ordered  to  be  opened  in  accordance  with  law, 
the  jury  appointed  to  assess  the  damages  for 
the  said  opening,  afte^  having  determined  the 
amount  of  said  damages,  and  to  whom  they  shall 
be  paid,  shall  also  make  inquiry  as  to  the  advan- 
tages of  opening  said  street  to  property  in  the 
immediate  vicinity  of  the  same,  and  said  jury 
shall  determine  what  amount,  if  any,  shall  be 
paid  by  the  city,  and  what  amount,  if  any,  shall 
be  paid  by  the  property  owners  benfi^edy 

Conceding,  as  we  must,  the  correctness  of  the 
contentions  of  the  petitioners  that  the  foregoing 
Act  constitutes  the  authority  for  this  proceeding 
to  assess  and  apportion  the  damages,  it  must  also 
be  admitted  that  the  ultimate  basis  of  the  right 
to  have  damages  at  all,  is  the  actual  taking  of  the 
ground  of  an  owner.  Such  actual  taking  need 
not  transpire  before  the  proceedings  to  assess 
damages  are  had  (City  v.  Dickson,  2  Wr.  247), 
but  it  must  nevertheless  be  legally  possible. 
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It  is  equally  certain  that  the  right  to  apportion 
the  payment  of  tiamages  upon  adjacent  owners  is 
also  dependent  upon  the  fact  of  opening,  because 
it  is  *'  the  advantages  of  ^/<f«/«^xa///x/r<f^/ to  pro- 
perty in  the  immediate  vicinity,"  which  are  to  be 
paid  for  by  the  owners  of  that  property.  If  the 
opening  of  the  street  is  a  legal,  and  therefore  an 
actual  impossibility,  there  can  never  be  any 
**  advantages*'  to  be  paid  for. 

Now  an  inspection  of  the  report  of  the  viewers 
in  the  present  case  discloses  that  it  nowhere 
states  for  what  cause  damages  are  assessed,  nor 
how  or  in  what  manner  or  by  what  consideration 
properties  in  the  vicinity  are  or  am  be  benefited. 
It  simply  states  "that  the  trust  estate  of  Joseph 
K.  Eyre  is  damaged  to  the  extent  of  hine  thou- 
sand five  hundred  dollars  ;*'  and  "  that  the  West 
Philadelphia  Industrial  School  is  damaged  to  the 
extent  of  one  thousand  five  hundred  dollars," 
and  "  that  properties  in  the  vicinity  are  bene- 
fited to  the  extent  of  four  thousand  eight  hundred 
and  seventy-three  dollars  and  ninety-one  cents, 
which  sum  we  assess  as  benefits  upon  properties 
marked  upon  the  plans  Nos.  i  and  2,  hereto  an- 
nexed. ' '  The  report  adds  that  the  sum  set  opposite 
each  lot  in  the  plans,  represents  "  the  increase  in 
value  imparted  to  it  by  the  said  opening,"  but 
as  no  opening  of  any  street  over  any  property  is 
previously  described  in  the  report,  the  lack  of 
certainty  in  these  respects  is  not  supplied  by  the 
use  of  these  words.  Nor  are  we  helped  by  a 
reference  to  the  petition,  as  to  these  deficiencies. 
Neither  the  petition  nor  the  supplemental  peti- 
tion contains  the  slightest  reference  to  the  pro- 
perty of  the  West  Philadelphia  Industrial  School ; 
nor  do  they  describe  the  land  to  be  taken  of  the 
estate  of  Joseph  K.  Eyre,  except  by  saying 
that  a  large  part  of  a  certain  described  lot  of  the 
estate  **is  now  included  within  the  lines  and 
limits  of  the  said  Thirty-ninth  Street,  as  con- 
firmed upon  the  plans  of  the  city  of  Philadel- 
phia." The  petition  subsequently  states  that 
much  the  greater  part  of  the  said  lot  will  be 
taken,  without  describing  it  and  without  annex- 
ing any  plan  or  draft  showing  what  will  be  taken. 
The  report  of  the  viewers  contains  no  allegation 
tliat  Thirty-ninth  Street  has  been  opened  or  is 
about  to  be  opened  over  any  land,  either  of  the 
estate  of  Joseph  K.  Eyre,  or  of  the  West  Phila- 
delphia Industrial  School,  or  that  those  owners 
or  either  of  them  have  suffered,  or  are  likely  or 
about  to  suffer  any  damages  from  any  specified 
cause  whatevever.  In  this  condition  of  the  re- 
cord, we  do  not  feel  that  we  have  the  right  to 
make  intendments  in  its  favor. 

It  is  alleged  in  one  of  the  exceptions  that  the 
Board  of  Surveyors,  since  the  appointment  of 
the  jury,  finally  confirmed  Plan  No.  166,  alter- 
ing the  west  line  of  Thirty-ninth  Street,  and  re- 


storing it  to  its  original  width  of  sixty  feet,  and 
that,  therefore,  no  damages  can  be  sustained  by 
the  petitioners.  It  is  alleged  further,  that  on  cer- 
tiorari to  the  Court  of  Quarter  Sessions  of  Phila- 
delphia, from  this  Court,  the  action  of  the  Board 
of  Surveyors  in  confirming  Plan  166,  was  de- 
clared to  be  final,  and  it  is  therefore  contended 
that  the  land  of  the  petitioners  cannot  be  taken 
for  this  street,  and  hence  no  damages  can  be 
sustained  by  them.  The  case  referred  to  is  re- 
ported in  9  Weekly  Notes,  43,  and  it  does  de- 
cide as  claimed  by  the  exceptants.  It  is  true 
that  the  facts  in  relation  to  the  action  of  the 
Board  of  Surveyors  in  confirming  Plan  166,  do 
not  appear  upon  this  record.  One  reason  for 
that  probably  is,  that  the  case  was  pending  in 
this  Court  at  the  time  the  exceptions  were  filed 
and  acted  upon  in  the  Court  below.  But  we 
cannot  shut  our  eyes  to  that  fact,  that  this  deci- 
sion has  been  made,  and  to  the  further  fact  that 
great  injustice  may  be  done  to  the  city,  and  the 
property-owners  if  they  are  denied  all  oppor- 
tunity to  bring  these  matters  to  the  attention  of 
the  Court  below,  and  get  them  upon  the  record 
of  this  cause.  As  the  record  now  stands,  they 
will  be  obliged  to  pay  eleven  thousand  dollars 
for  an  indefinite  something,  not  described  in  the 
report  which  sentences  them  to  pay  this  money, 
and  which  is  only  claimed  to  be  for  land  which  has 
never  yet  been,  and  may  never  be  taken.  In 
other  words,  the  petitioners  may  keep  their  land, 
and  yet  compel  the  city  and  the  property  owners 
to  pay  them  eleven  thousand  dollars  upon  the 
theory  that  it  has  been  taken  from  them.  We 
do  not  feel  obliged  to  sanction  such  a  result  as 
this.  We  will  therefore  remand  these  proceed- 
ings to  the  Court  below,  in  order  that  the  peti- 
tioners may,  if  they  see  fit,  take  measures  to  cor- 
rect the  defects  in  their  petition  and  report  if 
such  corrections  can  be  made :  and  to  enable  the 
exceptants  to  bring  before  the  Court  in  such 
manner  as  they  may  be  advised  the  action  of 
the  Board  of  Surveyors  in  reference  to  Plan  No. 
166. 

Record  remitted  accordingly. 

Opinion  by  Green,  J. 
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Common  illeas— Hato. 


C.  P.  of  Chester  Co. 

Windlc  V.  Moore. 

Equitable  set-off — One  judgment  set  off  against 

another —  When  not  allowed- — Equitable  juris^ 

diction  of  Court  over  its  judgments — Practice, 

Rule  to  set  off  a  judgment  in  case  against  a 

judgment  in  trover. 

The  following  facts  appeared  in  the  opinion 
of  the  Court : — 

"  Oliver  F.  Windle  and  Thomas  R.  Windle 
gave  their  promissory  note  to  Furlong,  dated 
Aug.  II,  1877,  for  ^312.00  payable  in  ninety 
days.  On  April  12,  1879,  ^^^^  note  having 
been  dishonored  came  into  possession  of  Moore, 
by  assignment,  who  subsequently  purchased 
from  Oliver  F.  Windle  a  horse  and  carriage, 
intending  to  pay  for  them  with  the  note  to  die 
extent  of  the  purchase.  He  did  not,  however, 
inform  Windle  of  this  intention,  or  that  he  held 
the  note;  but  purchased  the  property  in  the 
ordinary  way,  and  requested  them  sent  to  his 
place  where,  as  Windle  understood,  he  would  be 
paid  for  them;  Moore  saying  that  the  expres- 
sion he  used  was  tliat  he  would  **  hand  over  a 
document."  Windle,  in  pursuance  of  this  ar- 
rangement, took  the  horse  and  carriage  to  the 
residence  of  Moore,  who  took  charge  of  them, 
and  the  parties  went  into  the  house  to  settle. 
Moore,  however,  instead  of  paying  for  the 
articles  in  cash  as  Windle  had  expected,  handed 
to  him  the  note  referred  to,  saying  that  though  it 
was  more  than  the  price  he  would  take  his 
(Windle's)  note  for  the  balance.  Windle  at 
once  refused  to  receive  the  note  and  demanded 
the  cash  or  retiun  of  the  property." 
This  demand  Moore  refused. 
Windle  then  brought  an  action  of  trover 
and  conversion  against  Moore  and  obtained  a 
verdict  for  ^233.46.  Moore  also  brought  suit 
against  Windle  on  the  note,  and  having  obtained 
judgment  thereon  for  ^354.98,  took  this  rule  (in 
Windless  suit  against  him)  to  allow  this  judg- 
ment to  be  set  off  against  Windless  judgment. 
Monaghan  &*  Brother^  for  the  rule. 
After  judgment  both  parties  are  actors  and 
Windle*s  judgment  is  but  a  debt ;  the  judgment 
may  be  set  off. 

Green  v,  Farmier,  4  Burr.  2221. 

Collins  V.  Collins,  2  Id.  826. 

Mitchell  V.  Oldfield,  4  D.  &  E.  123. 

Bouvier  Law  Diet.,  title  set-off. 

I  Chitly's  Plead.  *s6g,  et  seq. 

Best  V,  Lawson,  i  Miles,  11. 

Ramsey's  Appeal,  2  Watts,  230. 

Coates's  Appeal,  7  W.  &  S.  102. 


Dunkin  v.  Calbraith,  I  Browne,  49. 
Jennings  v,  McKay,  4  Weekly  Notes,  422. 
Hays,  contra. 

Moore*s  judgment  is  on  a  note.  Windle's 
judgment  is  for  damages  arising  out  of  a  tort. 
Under  these  circumstances,  one  judgment  cannot 
be  set  off  against  another. 

June  14,  1880.  The  Court.  The  power  to 
set  off  one  judgment  against  another  has  long 
been  exercised  by  the  Courts.  The  practice  to 
allow  such  set-off  is  upon  the  equitable  principle 
that  in  conscience  and  morality  all  that  the 
party  really  owes  is  the  difference  between  the 
two  judgments,  and  that  the  Court  will  not  suffer 
its  process  to  be  used  for  the  collection  of  a  debt 
when  the  creditor  owes  his  debtor  a  like  greater 
or  less  sum,  evidenced  also  by  the  records  of  the 
Court. 

It  is,  however,  a  discretionary  power.  Its 
exercise  is  not  demandable  of  right,  and  the 
justice  and  propriety  of  it  must  be  determined 
by  the  facts  and  circumstances  of  each  particular 
case.  (Wellock  v.  Cowan,  16  S.  &  R.  318; 
Ramsey's  Appeal,  2  Watts,  230;  Burns  v. 
Thomburgh,  3  Watts,  78;  Best  v.  Lawson,  i 
Miles,  11;  Prouty  v,  Hudson,  5  Clarke,  311; 
Ryan  v,  Casey,  i  Pearson's  Cases,  153.) 

We  must  then  inquire  whether  this  is  a  case 
calling  for  the  exercise  of  the  equitable  jurisdic- 
tion of  the  Court.  [Here  followed  a  statement 
of  the  facts  already  set  out.]  Now  it  is  very 
evident,  as  we  had  occasion  to  observe  on  the 
motion  for  a  new  trial  in  Windle  v,  Moore,  that 
the  whole  transaction  on  the  part  of  Moore  was 
a  scheme  to  get  the  horse  and  carriage  into  his 
possession  and  power  without  letting  Windle 
know  his  purpose,  and  then  refuse  to  pay  for 
them  except  in  the  manner  referred  to.  It  was 
a  fraud  on  Windle,  who  had  a  right  as  soon  as  he 
discovered  it  to  demand  the  return  of  his  prop- 
erty. 

Windle,  on  the  refusal  of  Moore  to  let  him  take 
the  property,  brought  an  action  of  trover  and 
conversion  against  him  and  obtained  judgment 
for  their  vsdue.  Moore  then  brought  suit 
against  Windle  on  the  note  and  obtained  judg- 
ment thereon,  and  now  asks  the  Court  to  allow 
this  judgment  to  be  set  off  against  the  judgment 
obtained  by  Windle  against  him  in  the  action  of 
trover  and  conversion. 

We  cannot  do  so.  It  is  not  a  case  which  calls 
for  the  exercise  of  the  equitable  power  of  the 
Court;  on  the  contrary;  it  would  be  against 
equity  and  good  conscience  to  allow  what  is 
asked  to  be  done.  The  property  of  Windle  was 
taken  and  retained  from  him  in  disregard  of  his 
rights,  and  it  would  be  a  mockery  of  justice  to 
allow  him  to  recover  a  judgment  in  trover  and 
conversion  against  Moore  for  its  value  and  then 
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deprive  him  of  its  fruits  by  handing  it  over  to 
Moore,  in  payment  of  the  very  claim  with  which 
he  sought  to  make  payment  for  the  property 
when  taken  and  retained.  Besides  a  party 
might  by  the  process  here  invoked  by  Moore  be 
deprived  of  the  benefit  of  the  exemption  laws. 
We  do  not  think,  however,  that  Windle  is 
called  upon  to  show  that  such  would  be  the  case. 
Moore  having  obtained  judgment  against  Windle 
on  the  note  in  question  is  entitled  to  the  process 
given  by  the  laws  for  its  collection,  but  we  cannot 
aid  him  by  turning  over  to  him  the  judgment 
obtained  against  him  by  Windle. 

The  rule  must  therefore  be  discharged. 

Opinion  by  Futhey,  P.  J. 

[Cf.  Russell  et  al.^  v.  Spear,  4  Weekly  Notes,  476; 
Stout  V,  Moore,  7  Ibid.  456.] 


C.  P.  of  Chester  Co. 

Quigley  v.  Quigley. 

Justices  of  peace — Jurisdiction — Where  prin- 
cipal of  claim  is  less  than  $100,  plaintiff  may 
relinquish  interest  in  excess  of  $100 — If  not 
formally  relinquishedy  the  justice  has  no  juris- 
diction— Appeal  from  justice's  judgment  over 
$100 — Practice — Rule  to  dismiss  cctse. 
Rule  to  strike  off  a  rule  to  plead,  and  to  dis- 
miss case. 

The  record  showed  a  judgment  obtained 
against  defendant  **  for  l%<^y  with  interest  ^21.02, 
and  costs  ^2.91 ;  total  ^108.93."  From  this 
judgment,  defendant  (after,  ottering  to  confess 
judgment  of  ^25)  appealed;  and  in  the  Com- 
mon Pleas,  plaintiff  filed  a  narr.  with  common 
counts  claiming  one  hundred  dollars  thereunder, 
and  ruled  defendant  to  plead.  Defendant  then 
took  this  rule. 

H.  Pleasants y  Jr,,  for  the  rule. 
The  civil  jurisdiction  of  justices  being  in  de- 
rogation of  right  of  trial  by  jury  and  of  the 
common  law,  must  be  strictly  confined  to  statu- 
tory limits,  and  any  act  in  excess  of  that  limit  is 
a  nullity  and  all  subsequent  proceedings  void. 
Geyger  v.  Stoy,  i  Dall.  146. 
Collins  V.  Collins,  I  Wr.  387,  and  cases  cited. 
It  is  the  amount  of  the  demand  adjudicated 
and  not  merely  the  judgment  or  the  claim  that 
regulates  the  jurisdiction. 

Prestly  v.  Ross,  i  Jones,  411. 
Collins  V  .Collins,  supra. 

The  rule  here  taken  is  the  proper  remedy,  and 
is  preferred  to  certiorari  as  not  jeoparding  the 
right  to  appeal. 

Collins  V.  Collins,  supra. 
Kennedy  v.  Hughey,  3  W.  265. 
W,  B.  Waddell,  contra. 
Here  the  claim  was  within  the  jurisdiction  of 
the  justice ;  the  record  does  not  show  any  claim 
for  interest. 


The  defendant's  remedy,  if  any,  should  have 
been  by  certiorari ;  by  appealing  he  waives  the 
question  of  jurisdiction. 

March  17,  1879.  The  Court.  The  claim 
of  the  plaintiff  as  stated  by  the  justice  was  for 
money  lent  the  defendant,  ^85,  and  the  judg- 
ment is  for  the  said  sum  of  $85,  and  interest 
thereon  ^21.02,  making  a  total  of  I106.02.  The 
motion  is  to  dismiss  the  case  for  lack  of  jurisdic- 
tion of  the  justice.  The  Act  of  Assembly  gives 
justices  jurisdiction  of  all  cases  of  debt  where 
the  claim  of  the  plaintiff,  or  rather  the  amount 
due  him,  does  not  exceed  ^100,  and  all  the  later 
decisions  rule  that  the  plaintiff  cannot  give  the 
justice  jurisdiction  by  relinquishing  part  of  the 
principal  of  his  claim.  He  may,  however,  if 
the  principal  does  not  exceed  {100,  remit  the 
interest,  or  so  much  of  it  as  will  bring  the  total 
claim  below  or  to  that  amount.  Interest  is  simply 
an  incident  of  debt  overdue,  which  a  person  may 
claim  or  not  at  his  pleasure.  Had  the  plaintiff* 
in  this  case  relinquished  a  part  of  the  interest 
the  question  now  presented  would  not  have 
arisen.  He  did  not  so  far  as  the  transcript 
shows  do  so,  and  the  judgment  is  consequently 
for  a  sum  beyond  the  jurisdiction  of  the  justice. 
It  is  said  on  behalf  of  the  plaintiff  that  the  tran- 
script shows  his  claim  to  have  been  for  ^85,  and 
that  the  adding  of  interest  is  the  act  of  the 
justice,  not  asked  for  by  the  plaintiff,  and  that 
his  rights  are  not  to  be  prejudiced  thereby. 

We  cannot  agree  that  this  is  a  correct  view  of 
the  proceedings.  There  is  nothing  to  show  that 
the  interest  was  relinquished ;  it  was  as  much  a 
part  of  the  amount  due  the  plaintiff,  until  re- 
linquished, as  the  principal ;  the  justice  added 
it  and  the  plaintiff  is  affected  with  knowledge  of 
his  action  in  the  premises.  The  transcript  also 
shows  that  the  defendant  afterwards  and  before 
taking  an  appeal  offered  to  confess  judgment 
for  a  less  amount,  which  the  plaintiff  refused. 
The  legitimate  conclusion  is  that  the  plaintiff 
claimed  interest  and  that  the  justice  supposed  as 
the  principal  was  below  one  hundred  dollars  that 
he  had  jurisdiction  of  the  whole  daim,  even  al- 
though the  interest  added  made  the  claim  ex- 
ceed that  amount.  In  this  he  erred.  The  re- 
mission or  non-claim  of  interest  to  bring  a  cause 
of  action  within  the  jurisdiction  of  a  justice 
must  be  made  before  the  justice,  and  cannot  be 
made  for  the  first  time  after  the  case  reaches  the 
Common  Pleas.  If  the  justice  had  no  jurisdiction 
by  reason  of  the  claim  before  him  exceeding 
1 100,  it  cannot  afterwards  be  given  in  the  Com- 
mon Pleas  by  relinquishing  the  interest  there. 

Entertaining  these  views  the  rule  must  be 
made  absolute. 

Opinion  by  Futhev,  P.  J. 
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^tipreme  Court* 


Jan.  '80,  33  &  88^.  Febmaiy  i,  1881. 

Dovey's  Appeal. 
Moodie'8  Appeal. 

Lis  pendens — True  doctrine  of — Pledgor  and 
pledgee —  Who  is  purchaser  for  vcUue. 

The  doctrine  of  lis  pendens  affects  a  purchaser  from  a 
party  to  a  suit  not,  as  was  formerly  considered,  on  the 
ground  of  notice,  but  because  the  law  does  not  allow  a 
Uligant  to  give  to  others,  pending  the  litigation,  rights  to 
the  property  in  dispute  to  the  prejudice  of  the  opposite 
party. 

This  is  a  rule  of  public  policy,  and  the  effect  thereof  is 
diat  no  change  of  ownership  during  a  suit  will  prevent 
the  execution  of  a  decree,  as  it  could  and  would  have 
been  executed  had  there  been  no  change. 

A  lis  in  order  to  affect  a  person's  power  of  alienation 
must  be  a  /i>  in  which  a  decree  could  be  entered  against 
him  as  to  the  property  which  is  the  subject  matter  of  the 
contention. 

While  it  is  true  that  taking  a  security  as  collateral  for 
an  antecedent  debt  does  not  make  the  creditor  a  holder 
for  value  so  as  to  give  him  the  rights  of  a  bona  fide  pur- 
chaser, yet  the  rule  is  otherwise  where  it  is  taken  In  pay- 
ment or  extinguishment  of  the  debt. 

Where  a  person  purchased  stock  bona  fide  from  an 
agent  of  the  owner  who  sold  it  fraudulently,  paying  there- 
for I3700  in  cash,  and  surrendering  a  check  of  the  ven- 
dor for  ^2500,  and  giving  him  a  receipt  for  merchandise 
for  I250.83 : 

Heldf  that  he  was  a  purchaser  for  value  of  the  stock, 
and  could  hold  it  as  against  the  real  owner. 

Appeals  from  the  Court  of  Common  Pleas  No. 
4,  of  Philadelphia  County. 

Bill  in  equity,  by  Charles  E.  Morris,  assignee 
of  Henry  G.  Morris,  against  John  J.  Dovey  and 
Moodie,  Gross  &  Co. 

The  bill  set  out  that  the  complainant  was  as- 
signee for  benefit  of  creditors  of  Henry  G.  Mor- 
ris ;  that  at  the  time  of  the  assignment  Henry 
G.  Morris  was  the  owner  of  seventy  shares  of 
the  stock  of  the  Seventh  National  Bank,  and 
that  one  Ervin,  a  confidential  agent  of  the  said 
Morris,  without  the  latter's  knowledge  or  con- 
sent, delivered  the  certificate,  with  a  power  of 
attorney  to  transfer,  to  Moodie,  Gross  &  Co.,  re- 
ceiving therefor  I3700  in  cash,  an  overdue  check 
of  his  own  (Ervin's)  for  I2500,  and  a  receipted 
coal  bill  for  I250.83.     Ervin  converted  the  cash 


to  his  own  use.  That  in  September,  1875, 
Moodie,  Gross  &  Co.  filed  a  bill  against  the 
bank  and  against  Morris  to  compel  a  transfer  of 
the  stock ;  the  Court,  however,  made  a  decree 
directing  Moodie,  Gross  &  Co.  (the  complainants), 
to  deliver  up  the  stock  upon  payment  to  them 
by  Morris's  assignee  of  ^3700  with  interest,  and 
directing  the  bank  (one  of  the  defendants)  to 
transfer  the  stock  thereupon  to  Morris  (the  other 
defendant).  This  decree  was,  however,  subse- 
quently vacated,  and  a  decree  entered  dismissing 
the  bill,  it  having  been  shown  to  the  Court  that 
as  no  cross  bill  was  filed  by  Morris  against 
Moodie  and  the  bank,  the  decree  was  irregular. 

During  the  pendency  of  this  suit,  Dovey  hav- 
ing advanced  money  to  Moodie,  Gross  &  Co.,, 
became  possessed  of  the  certificate,  and  sued  the 
bank  for  refusing  to  transfer  to  him,  and  on  April 
17,  1877,  obtained  a  judgment  for  {5962.25, 
which  was  paid,  and  the  certificate  surrendered 
to  the  bank. 

The  bill  in  the  present  proceeding  charged 
Dovey  with  notice  of  the  pendency  of  these  pro- 
ceedings, and  claimed  the  amount  received  by 
him  beyond  the  sum  of  {3700  with  interest,  to 
which  extent  the  title  of  Moodie,  Gross  &  Co. 
was  admitted,  and  prayed  an  account  and  a  de- 
claration of  trust. 

Moodie,  Gross  &  Co.  by  their  answer  asserted 
a  purchase  from  Ervin,  and  payment  of  the  price 
without  notice  of  Morris's  title.  They  also 
averred  that  the  decree  set  forth  in  the  bill  had 
been  vacated  and  a  decree  entered  April  28, 
1876,  dismissing  the  bill,  and  reciting  that  the 
decree  previously  entered  was  erroneous,  as  there, 
had  been  no  cross-bill  filed.  They  also  averred 
they  had  pledged  the  stock  to  Dovey  for  a  loan 
of  j^sooo  in  May,  1876,  believing  they  owned 
it.  Dovey's  answer  was  similar  as  to  the  decree. 
He  denied  notice  either  of  the  suit  or  of  the 
claim  of  title,  and  averred  that  he  had  paid 
I5000  for  the  shares  by  discounting  Moodie, 
Gross  &  Co.'s  note,  and  receiving  the  certificate 
and  power  as  collateral  security. 

The  Master  reported  a  decree  in  favor  of  the 
complainants.  Exceptions  were  filed,  and  sub- 
sequently dismissed  by  the  Court,  Thayer,  P.  J., 
saying,  inter  alia : — 

**  It  was  strenuously  urged  by  the  defendant's 
counsel  that  lis  pendens  binds  only  the  right  of  a 
defendant  against  whom  a  plaintiff  is  proceeding 
for  the  establishment  of  his  rights,  and  that  a  plain- 
tiff who  si  mply  fails  in  establishing  his  title  and  com- 
pelling a  conveyance  is  not  bound,  but  may  trans- 
fer to  a  bona  fide  purchaser  without  notice  a  better 
title  than  he  had  himself.  In  this  opinion  it  is  im- 
possible for  us  to  concur.  The  rule  of  lis  pendens 
is  a  rule  which  affects  both  parties  alike.  It  pre- 
vents either  party  from  making  a  transfer  of  the 
property,  pending  the  litigation,  which  will  put 
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his  adversary  in  a  worse  position  than  he  occu- 
pied before,  or  which  will  deprive  him  of  the 
benefit  of  the  decision  reached  by  the  Court. 
The  cases  cited  by  the  counsel  for  the  present 
defendant  do  not  maintain  the  position  assumed, 
that  its  pendens  binds  a  defendant  only,  and  not 
a  plaintiff.  .  .  .  The  substance  of  the  de- 
cree was  a  finding  that  the  plaintiffs  had  not  the 
title  to  the  stock  which  they  then  had  set  up  in 
their  bill,  but  that  it  belonged  to  the  assignee  of 
Henry  G.  Morris,  subject  to  the  plaintiffs'  lien 
for  the  cash  actually  advanced,  and  therefore  the 
relief  prayed  for  by  the  plaintiffs  was  denied,  and 
their  bill  dismissed  with  costs.  That  was  the 
point  determined,  and  the  plain  meaning  of  the 
decree.  By  that  determination  the  present  de- 
fendant is  bound,  because  he  came  in  pendente 
lite  and  purchased  a  title  which  was  then  in  liti- 
gation, and  which  in  the  course  of  that  litigation 
was  determined  to  extend  to  only  a  portion  of 
the  property  which  was  the  subject  of  the  dispute. 
That  portion  the  present  defendant  has  already 
received.  To  allow  him  now  to  claim  the  whole 
would  enable  him  to  deprive  the  present  plain- 
tiff of  the  fruit  of  his  former  litigation,  and  in 
effect  to  subvert  the  decision  of  the  Court." 

Thereupon  defendants  took  these  appeals, 
assigning  for  error  the  decree  of  the  Court.  The 
fourth  and  fifth  assignments  of  error  in  Dovey's 
appeal  alleged  that  the  Court  erred  in  entertain- 
ing the  bill,  on  the  ground  that  there  was  an  ade- 
quate remedy  at  law. 

J^,  C.  McMurtriiy  for  Dovey's  executors. 
The  cause  of  action  of  the  complainants  was 
simply  for  money  had  and  received,  and  the 
remedy  is  at  law  only. 

Grubb  V.  Gnibb,  7  Weekly  Notes,  349. 
If  the  Court  below  meant  that  because  the 
decision  in  the  case  of  Moodie  v,  Morris  deter- 
mined the  fact  of  ownership  as  between  Moodie 
and  Morris  as  of  the  day  the  bill  was  filed, 
therefore  it  barred  Dovey  as  a  privy,  this  may  be 
admitted.  But  the  only  consequence  is  to  make 
the  judgment  evidence  of  a  fact  not  now  dis- 
puted by  us.  Dovey's  title  does  not  depend  on 
the  fact  of  title  in  his  vendor,  but  on  the  fact  that 
he  was  the  purchaser  from  one  having  the  indicia 
of  ownership.  Such  a  consequence  as  has  been 
drawn  by  the  Court  is  not  the  doctrine  of  lis 
pendens y  and  has  no  relation  to  that  doctrine. 

It  has  been  held  that  the  doctrine  of  lis  pen- 
dens does  not  apply  to  stocks. 

Uitch  V.  Wells.  4«  N.  Y.  586. 

County  of  Warren  v,  Marcy,  7  Otto,  96. 

Murray  v,  Lylburn,  2  Johns.  Ch.  444. 

City  V.  Butler,  14  Wal.  283-285. 
But  conceding  the  doctrine  to  apply,  the  theory 
that  it  rested  upon  the  ground  of  notice  has  been 
long  since  exploded. 

Bellamy  v,  Sabine,  I  De  G.  &  Jones,  582. 
The  true  statement  of  the  rule  is,  that  no 


change  of  ownership  during  a  suit  will  prevent 
the  execution  of  a  decree  as  it  could  have  been 
executed  if  there  had  been  no  change.  It  is 
perfectly  immaterial  whether  a  plaintiff  or  de- 
fendant sells.  The  point  of  the  rule  is,  the  de- 
cree must  be  executed. 

It  is  not  a  rule  that  makes  a  decision  on  a 
question  of  fact  or  law  conclusive,  but  it  is  a 
rule  that  the  decree  must  be  complied  with. 

Newman  v.  Chapman,  2  Randolph,  93. 

Bellamy  v.  Sabine,  supra, 

Eades  v.  Harris,  I  Y.  &  Coll.  Ch.  230. 

Sawyer  v.  Phaley,  33  Vt.  69. 
It  will  be  seen  that  the  rule  thus  stated  has  no 
application  to.  the  facts  in  hand ;  the  purchaser, 
pending  the  suit  between  Moodie  and  Morris, 
was  a  purchaser  from  the  complainant,  against 
whom  a  decree  could  not  have  been  made,  hence 
in  no  sense  could  the  execution  of  the  decree 
have  been  affected  by  the  change  of  ownership. 
Samuel  Gustine  Thompsony  for  Moodie,  Gross 
&Co. 

It  is  well  settled  that  one  purchasing  stock 
from  a  person  possessed  of  the  certificate  with  a 
power  to  transfer,  is  a  bona  fide  purchaser  as 
against  one  who  claims  that  the  person  so  selling 
was  not  the  rightful  owner. 

Turnpike  v.  Ferree,  2  C.  E.  Green,  117. 

Currie  v,  Misa,  10  L.  R.  Exch.  153. 

Walker  v.  Geisse,  4  Whart.  252. 

McNeill  V.  Bank,  46  N.  Y.  325 

Garrard  v,  Haddan,  17  Sm.  2(2. 

While  it  is  the  rule  that  one  who  takes  a  se- 
security  as  collateral  for  an  antecedent  debt  is  not 
a  holder  for  value,  yet  it  is  equally  well  settled 
that  where  a  security  is  taken  as  an  extinguish- 
ment  of  an  antecedent  debt,  the  rule  is  different. 

Sinclair  v,  Healy,  4  Wr.  417. 

Swift  V.  Tyson,  16  Peters,  19 

Shufield  V,  Reek,  16  Wis.  659. 

Saunders  v.  Day,  31  N.  Y.  313. 

Bank  v.  Babcock,  21  Wend.  500. 

Bums  V,  Rowland,  40  Barb.  374. 

Lewis  Wain  Smith  and  William  A.  Portery 
for  appellees. 

The  objection  that  the  remedy  of  the  appellees 
was  by  action  at  law,  should  have  been  ra^ed  by 
demurrer;  the  Master  and  the  Court  below 
having  considered  the  case  as  pfesented  to  them, 
this  Court  will  not  now  hear  the  objection. 

The  authorities  seem  to  lay  down  two  rules 
upon  which  the  doctrine  of  lis  pendens  is  based, 
either  of  which  is  applicable  to  the  purposes  of 
this  case,  viz.  : — 

(i)  That  a  purchaser  from  a  party  to  a  pend- 
ing suit  takes  the  property  with  constructive 
notice  of  the  pending  suit,  and  is  affected  with 
constructive  knowledge  of  the  pleadings. 
Murray  v.  Ballou,  I  Johns.  Ch.  566. 
Murray  v,  Lylbum,  2  Id.  441. 
Lc  Neve  v.  Le  Neve,  2  Lead.  Cas.  Eq.  ♦35  and 

notes. 
Diamond  v.  I^wrence  Co.,  i  Wr.  353. 
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{2)  The  later  English  decisions  seem  to  place 
tfie  rule  of  lis  pendens  upon  the  rule  of  public 
policy,  that,  pending  litigation,  the  object  of 
which  is  to  determine  a  right  of  property,  neither 
party  shall  have  it  in  his  power  to  defeat  the  ends 
of  justice,  and  to  render  the  decision  of  the  Court 
nugatory  by  an  alienation  of  the  thing  in  dispute. 
Bellamy  v,  Sabine,  supra,  • 

The  principle  earnestly  contended  for  by  the 
appellant,  that  a  different  rule  applies  to  pur- 
chasers from  a  plaintiff  than  from  a  defendant,  is 
so  I  completely  answered  in  the  opinion  of  the 
Court  below,  as  to  need  no  further  reply. 

A  person  who  receives  goods  from  a  debtor 
for  a  pre-existing  debt,  which  goods  were  frau- 
cUently  obtained  by  the  debtor,  is  not  such  a 
purchaser  for  value  as  would  be  protected  against 
the  true  owner. 

Root  V,  French,  13  WMid.  570. 

February  21,  1881.  The  Court.  The  doc- 
trine of  lis  pendens  has  been  essentially  modified 
by  the  later  decisions.  In  the  earlier  cases,  both 
in  England  and  this  country,  it  was  held  that  lis 
pendens  was  notice  to  all  the  world,  with  the 
same  effect  as  the  registration  of  a  deed  under 
the  recording  acts  as  to  constructive  notice  of  the 
conveyance.  More  recent  cases,  however,  place 
the  doctrine  upon  another  and,  we  think,  a 
sounder  basis.  In  the  leading  case  of  Bellamy 
V,  Sabine  (i  DeG.  &  J.  580),  it  was  said  by  Lord 
Chancellor  Cranworth  :  "It  is  scarcely  correct 
to  speak  of  lis  pendens  as  affecting  a  purchaser 
through  the  doctrine  of  notice,  though  undoubt- 
edly the  language  of  the  Courts  often  so  describes 
its  operation.  It  affects  him  not  because  it 
amounts  to  notice,  but  because  the  law  does  not 
allow  litigant  parties  to  give  to  others,  pending 
the  litigation,  rights  to  the  property  in  dispute, 
so  as  to  prejudice  the  opposite  party.  The  doc- 
trine of  lis  pendens^  says  Mr.  Adams,  in  his  work 
on  Equity,  **has  been  recently  considered  and 
decided  not  to  stand  on  the  ground  of  notice, 
express  or  implied,  but  to  fbllow  from  the  general 
rule  that,  pending  litigation,  neither  party  can 
be  permitted  to  alienate  the  contested  property, 
so  as  to  affect  the  right  of  the  other."  This  is  a 
rule  of  public  policy,  and  the  object  of  it  is  to 
prevent  the  parties  from  making  a  conveyance 
pendente  lite  of  the  property  or  thing  which  is  the 
subject-matter  of  the  controversy,  and  thus  to 
defeat  the  execution  of  the  decree  of  the  Court. 
The  effect  of  it  is  to  impose  a  disability  to  convey 
from  the  time  of  the  service  of  the  subpoena  upon 
the  defendant.  The  Court,  in  the  execution  of 
its  decree,  pays  no  regard  even  to  a  dona  fide 
purchaser.  In  other  words,  no  change  of  owner- 
ship during  a  suit  will  prevent  the  execution  of 
a  decree,  as  it  could  and  would  have  been  exe- 
cuted had  there  been  no  change. 


So  far,  we  are  in  entire  accord  with  the  views 
of  the  law  as  expressed  by  the  learned  and  able 
Judge  of  the  Court  below.  It  is  in  the  applica- 
tion of  the  law  to  the  facts  of  this  particular  case 
that  we  think  he  has  erred. 

It  IS  conceded  that  Moodie  pledged  the  shares 
of  stock  in  question  to  Dovey  in  June,  1876,  and 
that  the  present  bill  was  filed  on  May  6,  1877. 
To  this  state  of  facts  l4ie  doctrine  of  lis  pendens 
certainly  cannot  apply.  It  was  urged,  however, 
and  the  Court  below  adopted  this  view,  that  as 
the  bill  filed  by  Moodie  on  October  14,  1875,  to 
compel  a  transfer  by  the  bank,  was  pending  and 
undetermined  when  he  pledged  the  stock  to 
Dovey,  that  the  said  bill  was  a  lis  pendens ^  and 
avoided  the  pledge.  But  that  bill  came  to 
nothing;  it  was  dismissed,  and  that  is  the  only 
decree  in  the  cause.  It  could  not  affect  this  case 
unless  we  hold  the  dangerous,  if  not  absurd,  doc- 
trine that  lis  pendens  is  to  apply  to  eveiry  suit, 
even  where  the  cause  of  action  is  purely  imag- 
inary. The  consequence  of  such  a  rule  would 
be  that  any  man's  property  could  be  tied  up  and 
alienation  prevented  by  the  filing  of  a  bill  setting 
forth  a  claim  which  had  no  foundation  whatever. 

The  decree  upon  Moodie*s  bill  decided  nothing 
but  that  he  was  not  entitled  to  the  relief  he 
asked.  Had  there  been  a  cross-bill  filed  by  the 
assignee  of  Henry  G.  Morris,  and  a  decree  that 
the  plaintiff  in  Moodie's  bill  had  not  the  title  to 
the  stock,  but  that  it  belonged  to  the  assigned 
estate  of  Henry  G.  Morris,  subject  to  the  plain- 
tiffs lien  for  the  cash  actually  advanced,  and 
therefore  the  relief  prayed  for  by  the  plaintiffs 
was  denied,  and  their  bill  dismissed,  we  would 
have  had  a  different  question  before  us.  But  we 
are  unable  to  see  how  tliat  abortive  proceeding 
can  be  tacked  to  the  present  bill  so  as  to  produce 
a  lis  pendens. 

As  the  record  stands,  the  most  that  can  be 
urged  for  Moodie's  bill  is,  that  it  was  construc- 
tive notice  to  Dovey.  But  under  the  modern 
doctrine  of  lis  pendens^  constructive  notice 
amounts  to  nothing,  and  we  are  of  opinion  that 
a  lis  to  affect  the  party  and  destroy  his  power  of 
alienation,  must  be  a/zV  in  which  a  decree  could 
be  entered  against  him  as  to  the  property  which 
is  the  subject-matter  of  the  contention-  He  may 
not  convey  pendente  lite,  for  the  reason  thai  such 
transfer  would  defeat  the  execution  of  the  decree. 
But  if  the  proceeding  is  such  that  no  decree  can 
be  entered,  why  may  he  not  convey  ?  The  true 
rule  would  seem  to  be  that  a  purchaser  is  affected 
by  the  decision  upon  any  claim  to  the  property 
purchased,  if  there  be  a  litigation  pending  in 
which  that  question  is  decided.  (Newman  v. 
Chapman,  2  Randolph,  93.) 

It  was  said  in  Murray  z;.  Lylbum  (2  John.  Ch. 
444),  that  the  doctrine  of  lis  pendens  may  not 
apply  to  movable  personal  property  on  the  ground 
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of  the  necessities  of  commerce;  in  the  County 
of  Warren  v,  Marcy  (7  Otto,  96),  that  it  does 
not  apply  to  negotiable  securities;  and  in  Leitch 
V.  Wells  (48  New  York,  586),  that  it  does  not  ap- 
ply to  stocks.  We  neither  affirm  nor  deny  the 
latter  proposition,  but  decide  this  case  upon  other 
grounds. 

The  jurisdiction  is  doubtful.  The  proceeding 
is  an  action  for  money  had  and  received  under 
the  disguise  of  a  bill  in  equity.  But  as  the  point 
was  not  made  below,  either  by  demurrer  to  the 
bill  or  exceptions  to  the  Master's  report,  we  have 
considered  the  case  upon  its  merits. 

It  remains  but  to  say  a  few  words  in  regard  to 
Moodie's  Appeal.  The  only  prayer  in  the  bill  as 
to  Moodie,  Gross  &  Co.  was  that  they  be  re- 
strained and  precluded  from  claiming  the  fund  or 
any  part  thereof,  from  the  said  Dovey  or  from 
the  plaintiff.  There  was  no  decree  against  them, 
except  as  they  may  be  incidentally  affected  by 
the  award  of  the  fund  to  the  assigned  estate  of 
Henry  G.  Morris. 

The  position  of  the  appellants  is  this:  They 
boughtthe  stock  of  Ervin  for  the  sum  of  $6450.83, 
and  afterwards  pledged  it  to  Dovey  for  I5000  cash 
borrowed.  Under  the  principles  indicated  in 
Dovey's  Appeal,  his  executors  are  entitled  to 
payment  in  full  of  the  sum  borrowed,  and  for 
which  the  stock  was  pledged.  The  balance,  if 
any,  would  belong  to  Moodie, Gross  &  Co.,  pro- 
vided their  tide  is  good.  It  was  conceded  in  the 
Court  below,  and  here,  that  they  had  title  to 
the  extent  of  the  $3700  paid  in  cash  for  the  stock. 
But  it  was  contended,  and  so  held  by  the  Court 
below,  that  as  to  the  {2500  check,  and  the  coal 
bill  of  ^250.83,  the  said  Moodie,  Gros6>  &  Co. 
were  not  holders  for  value,  for  the  reason  that 
both  the  latter  sums  represented  antecedent  debts. 
It  is  true  the  taking  of  a  security  as  collateral  for 
an  antecedent  debt,  does  not  make  the  creditor 
a  holder  for  value,  so  as  to  give  him  the  rights  of 
a  bona  fide  purchaser,  but  the  rule  is  otherwise 
where  it  is  taken  in  payment  or  extinguishment 
of  the  debt.  In  such  case  the  contract  is  exe- 
cuted, and  the  debtor  released.  Not  so,  where 
the  creditor  has  taken  something  as  collateral. 
In  such  case  the  contract  is  executory;  the 
creditor  has  parted  with  nothing,  and  still  holds 
his  grip  upon  his  debtor.  Here  Moodie  paid 
Ervin  I3700  in  cash;  surrendered  to  him  his 
(Ervin's)  check  for  ^^2500,  and  receipted  Ervin's 
vcoal  bill  for  $250.83.  That  this  constituted  a 
vvaluable  consideration  is  sustained  by  a  number 
,af  .authorities,  among  which  maybe  mentioned 
Sinclair  v,  Healy  (4  Wright,  417);  Shufeldt  v. 
Pease  (16  Wis-  659),  where  it  was  held  that  **a 
^purchaser  of  goods  from  a  fraudulent  vendee, 
whose  title  is  voidable  on  the  ground  of  fraud, 
^who  takes  jth^n  in  payment  of  a  pre-existing 


debt,  against  said  fraudulent  vendee,  is  a  purcha- 
ser bona  fidty  and  as  such  is  protected  in  his 
purchase  against  a  claim  to  the  property  made  by 
the  party  defrauded."  Bamett  v.  White  (34 
Miss.  57),  where  it  was  held  that  "when  the 
antecedent  debt  was  extinguished,  it  was  a  good 
consideration."  (Paddon  r.  Taylor,  44  N.  Y. 
371 ;  Pratt  v,  Coman,  37  N.  Y.  441 ;  Brown  v, 
Leavitt,  31  N.  Y.  113;  Bank  v.  Babcock,  21 
Wend.  500;  Burns  tf.  Rowland,  40  Barb.  374.) 

It  followed  that  after  Dovey's  claim  is  paid  in 
full,  the  surplus,  if  any  there  be  after  the  payment 
of  the  expenses  of  the  reference  as  specified  in 
the  decree  below,  will  belong  to  the  appellants  in 
this  appeal. 

Decree  reversed,  and  appeal  dismissed  at  die 
costs  of  the  appellees. 

Opinion  by  Paxson,  J. 

Green,  J.,  being  a  stockholder  in  a  corpora- 
tion which  was  a  creditor  of  the  assigned  estate 
of  Henry  G.  Morris,  did  not  sit. 


Jan.  '79,  259.  February  21, 1881. 

Commonwealth  to  use  v.  Haines  et  al. 

Judicial  officers — Notary  public — False  certifi- 
cate  0/  acknowledgment — Judicial  acts — 
Liability  therefor — Negligence — Presumption 
— Burden  of  proof. 

The  taking  of  an  acknowledgment  by  a  notary  public 
under  the  law  of  this  State  is  a  judicial  act,  and  Ids  lia- 
bility for  issuing  an  erroneous  or  false  certificate  is  only 
that  of  any  officer  performing  a  judicial  act. 

The  presumption  is  always  in  favor  of  the  r^[ularity 
and  correctness  of  a  judicial  act,  and  the  burden  of  prov- 
ing negligence  is  on  him  who  asserts  it. 

A.,  the  purchaser  of  a  mortgage  of  a  certain  lot  of  land, 
brought  suit  against  B.,  a  notary  public,  to  recover  dam- 
ages for  having  issued  a  false  certificate  of  acknowledg- 
ment of  the  signature  to  the  mortgage  by  C,  the  owner 
of  the  premises,  who,  as  the  evidence  disclosed,  had  in 
point  of  fact  been  impersonated,  and  had  neither  made 
the  mortgage  nor  appeared  before  B.  The  defendant, 
who  was  called  by  the  plaintifif,  testified  that  he  was  at  the 
time  satisfied  as  to  the  identity  of  the  person  who  appeared 
before  him,  but  he  could  not  say  what  means  he  had 
taken  to  identify  him.  There  being  no  further  proof  of 
negligence : 

He/df  that  judgment  of  nonsuit  had  been  properly 
entered. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Debt  on  official  bond,  by  the  Commonwealth 
of  Pennsylvania  to  the  use  of  Stephen  S.  Price 
against  H.  Clay  Haines,  Josiah  Haines,  and 
Clayton  Haines.  The  narr.  alleged  that  the 
defendant,  H.  Clay  Haines,  was  commissioned 
a  notary  public  for  the  Commonwealth  of  Penn- 
sylvania, on  February  ist,  1874,  and  on  Febru- 
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ary  27th  following  filed  his  bond  to  the  Com- 
monwealth for  1 1 0,000,  with  the  other  two 
defendants  as  sureties,  containing  the  condition, 
ifiter  alia,  that  if  the  said  H.  Clay  Haines, 
appointed  and  commissioned  notary  public  as 
aforesaid,  shall  and  does  well  and  truly  and 
faithfully  in  all  things,  execute  and  perform  the 
duties  of  said  office  of  notary  public  according 
to  the  several  Acts  of  Assembly  relating  thereto, 
etc.,  the  said  bond  to  be  void.  The  narr.  further 
alleged  ''that  as  such  notary  public  it  was  his 
duty  to  take  the  acknowledgment  of  deeds  and 
mortgages  by  grantors  and  mortgagors,  and  to 
conduct  himself  in  said  office  truly  and  faithfully, 
and  to  take  and  certify  any  such  acknowledg- 
ments with  due  care  and  diligence.  Neverthe- 
less, the  plaintiff  in  fact  says  that  the  said  Henry 
C.  Haines  did  not  well  and  truly  in  all  things 
execute  and  perform  the  duties  of  said  office  of 
notary  public  according  to  the  several  Acts  of 
Assembly  relating  thereto,  but  that  he  did  certify 
over  his  hand  and  notarial  seal  on  the  30th  day 
of  April,  1875,  that  on  that  day  one  Abram  P. 
Beecher,  which  said  Abram  P.  Beecher  was  the 
owner  of  the  premises  following  [here  follows 
description],  did  on  that  day  personally  appear 
before  him  the  said  Henry  C.  Haines,  notary 
public,  and  in  due  form  of  law  acknowledge  a 
certain  indenture  of  mortgage,  which  purported 
to  be  an  indenture  of  mortgage  being  that  day 
executed  and  delivered  by  the  said  Abram  P. 
Beecher  to  one  Thomas  Clark  of  the  premises 
above  described  to  secure  the  payment  of  a 
certain  writing  obligatory  by  the  said  Abram  P. 
Beecher,  whereby  on  that  day  he,  the  said  Abram 
P.  Beecher,  became  bound  unto  the  said  Clark 
in  the  sum  of  five  thousand  six  hundred  dollars 
lawful  money  of  the  United  States  of  America, 
conditioned  for  the  payment  of  the  just  sum  of 
two  thousand  dollars,  etc.,  to  be  his  act  and 
deed,  which  he  desired  might  be  recorded  as 
such;  whereas,  in  fact,  the  person  who  so 
appeared  before  the  said  Henry  C.  Haines  and 
acknowledged  the  said  indentiu-e  of  mortgage 
was  not  Abram  P.  Beecher,  and  was  not  known 
to  be  Abram  P.  Beecher  by  the  said  Henry  C. 
Haines,  and  his  certificate  was  given  without  his 
either  knowing  or  having  taken  the  slightest 
trouble  to  know  the  truth  of  the  fact  to  which  he 
thus  certified.  And  the  said  Stephen  S.  Price 
further  says,  that  afterwards,  to  wit,  on  the  loth 
day  of  May,  1875,  he,  the  said  Stephen  S.  Price, 
relying  upon  the  faith  of  the  said  certificate, 
purchased  the  said  indenture  of  mortgage  from 
the  said  Thomas  Clark,  and  paid  him  therefor  a 
large  sum  of  money,  to  wit,  the  sum  of  twenty- 
eight  hundred  dollars." 

There  had  been  a  previous  verdict  for  the 
Commonwealth  to  the  use  of  the  plaintiff  for 
^3119.74  but  a  new  trial  had  been  granted. 


On  the  second  trial  the  defendant,  H.  Clay 
Haines,  was  called  by  the  plaintiff  and  testified  : 
**  The  signature  and  notarial  seal  to  the  acknowl- 
edgment to  this  (paper  the  mortgage)  are  mine. 
At  the  time  of  putting  my  hand  and  seal  to  this 
acknowledgment,  I  didn't  know  Abram  P. 
Beecher.  I  never  remember  seeing  him  before 
I  saw  him  when  the  deposition  was  taken. 
Before  taking  this  acknowledgment  I  never  had 
seen  or  heard  of  Abram  P.  Beecher ;  I  do  not 
remember  whether  I  knew  the  man  who  made 
the  acknowledgment.  I  have  no  knowledge  of 
this  matter  except  what  appears  on  the  acknowl- 
edgment; very  frequently  some  one  whom  I 
know  brings  in  the  person  and  introduces  them. 
I  was  satisfied  at  the  time  I  took  the  acknowledg- 
ment that  it  was  all  right.  I  do  not  know  what 
took  place  before  me.  I  don't  remember  that  I 
did,  or  did  not,  take  any  precaution  to  identify 
the  person  making  the  acknowledgment,  but  I 
know  I  must  have  been  satisfied  at  the  time." 

The  certificate  attached  to  the  mortgage  was  as 
follows : — 

"  On  the  30th  day  of  April,  A.  D.  1875,  before  me,  the 
subscriber,  a  notary  public  of  the  Commonwealth  of 
Pennsylvania,  residing  in  the  city  of  Philadelphia,  per- 
sonally appeared  the  above-named  Abram  P.  Beecher, 
and  in  due  form  of  law  acknowledged  the  above  inden- 
ture of  mortgage  to  be  his  act  and  deed,  and  desired  the 
same  might  be  recorded  as  such.  Witness  my  hand  and 
nourial  seal  the  day  and  year  aforesaid. 

[seal]  Henry  C.  Haines, 

Notary  Public.** 

The  plaintiff  also  proved  the  purchase  of  the 
mortgage  through  his  attorney,  and  that  Abram 
P.  Beecher,  the  real  owner  of  the  property,  had 
never  made  the  mortgage  nor  appeared  before 
the  defendant. 

Judgment  of  nonsuit  was  entered  by  the 
Court,  and  a  motion  to  take  off  the  nonsuit  was 
dismissed.  The  plaintiff  took  this  writ  of  error, 
assigning  for  error  the  entering  of  judgment  of 
nonsuit,  and  the  refusal  to  take  it  off. 

John  G.  Johnson,  for  plaintiff  in  error. 

The  defendant  was  guilty  of  negligence ;  there 
is  no  evidence  that  he  took  any  precaution  to 
have  the  alleged  mortgagor  identified.  When  we 
had  proved  as  a  fact  that  the  man  he  certified  to 
having  appeared  before  him,  had  neither  signed 
the  paper  nor  appeared  before  him,  it  surely  put 
him  to  proof  at  least  of  not  having  negligently 
made  his  certificate.  The  notary's  certificate  is 
not,  like  the  recorder's,  meant  for  the  person  who 
pays  for  it,  it  is  intended  as  notice  to  the  world, 
and  in  the  discharge  of  a  ministerial  duty  he  is 
liable  for  negligence. 

Wharton  on  Negligence,  2d  ed.  {  aS4. 
Shearman  and  Redfield  on  Negligence,  ed.  1874,  {{ 
163-68. 

Jos.  M,  Pile  and  R,  C  McMurtrie,  contra. 

The  duty  performed  by  the  defendant  was  a 
judicial  one. 
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Act  March  5,  1791,  3  Sm.  L.  6,  Purdon's  Dig.  1094 

pi.  I. 
Act  Dec.  14,  1854,  P.  L.  724,  Purdon's  Dig.  1096, 

pi.  12. 
Act  Aug.  10,  1864,  P.  L.  962,  Purdon*s  Dig.  1097, 

pi.  17. 
Jamison  v,  Jamison,  3  Wh.  457. 
Withers  V.  Baird,  7  W.  227. 
Horn  beck  v.  Loan  Ass.,  36  Leg.  Int.  321. 

The  legal  presumption  is  that  he  has  done  all 
that  was  required  of  him. 

Lloyd  V.  McGarr,  3  B.  474. 

Hamsher  v.  Kline,  7  Sm.  397. 
If  the  relation  between  the  defendant  and  the 
mortgagee  was  a  contractual  one,  how  can  the 
plaintiff  Ttcov^x  on  that  contract? 

Comm.  V.  Harmer,  6  Ph.  90. 

Siewers  v.  Comm.,  35  Leg.  Int.  314. 

Houseman  v.  Girard  Ass.,  31  Sm.  256. 

Johns  on  y  in  reply. 

The  issuing  of  the  certificate  was  not  a  judicial 
act.  The  cases  cited  were  not  cases  against  the 
officer  taking  acknowledgment.  But  if  it  were 
so,  this  case  could  not  have  been  such,  because  the 
alleged  grantor  not  having  really  appeared  before 
the  defendant,  he  acted  without  jurisdiction  and 
therefore  is  not  protected. 

Shearman  and  Redfield  on  Negligence,  {  i6l. 

The  negligence  complained  of  was  in  the 
giving  the  certificate ;  this  was  a  ministerial  act, 
whatever  the  mere  act  of  taking  the  acknowledg- 
ment may  be. 

May  2,  1 88 1.  The  Court.  This  action  was 
against  a  notary  public  and  his  sureties  on  his  offi- 
cial bond.  The  complaint  is,  that  he  certified  to 
oneAbram  P.  Beecher  having  personally  appeared 
before  him  and  in  due  form  of  law  acknowl- 
edged a  certain  indenture  of  mortgage  to  be  his 
act  and  deed,  when  in  fact  the  person  who  ap- 
peared before  him  and  made  the  acknowledgment 
was  not  Abram  P.  Beecher,  whereby  said  plaintiff 
was  injured. 

The  plaintiff  called  Abram  P.  Beecher,  who 
owned  the  lot  described  in  the  mortgage  on 
which  the  notary  made  the  certificate.  He  testi- 
fied that  this  mortgage  was  not  executed  by  him, 
nor  by  his  authority,  and  that  he  never  made 
any  acknowledgment  thereof,  or  of  any  mort- 
gage on  that  property,  before  the  notary,  or  be  • 
fore  any  person.  The  plaintiff  testified  that,  re- 
lying on  the  supposed  validity  of  the  mortgage 
and  the  record  thereof,  he  bought  and  paid  for 
the  mortgage.' 

The  question  to  be  considered  is,  What  proof 
is  necessary  to  make  the  notary  legally  liable  to 
one  injured  by  the  making  of  such  certificate 
untrue  in  fact? 

It  is  well  settled  that  the  certificate  of  a  Judge 
or  a  justice  of  the  peace,  of  the  acknowledg- 
ment of  a  deed  or  mortgage,  is  a  judicial  act. 
(Withers  v.  Baird,  7  Watts,  227;   Jamison  v. 


Jamison,  3  Whart.  457;  Heeter  v.  Glasgow,  29 
P.  F.  Smith,  79 ;  Singer  Manufacturing  Co.  9. 
Rook,  3  Norris,  442.) 

Conceding  such  to  be  the  effect  of  a  certifi- 
cate of  a  Judge  or  justice,  yet  it  was  contend- 
ed on  the  argument,  that  like  effect  should  not 
be  given  to  the  certificate  of  a  notary.  Why 
not?  He  is  a  public  officer  commissioned  by 
the  Governor.  He  is  acting  under  oath,  like 
other  officials  in  the  performance  of  judicial 
duties,  to  '<  well  and  faithfully  perform  the  duties 
of  his  office.*'  The  second  section  of  the  Act 
of  lolh  August,  1864  (Pur.  Dig.  1097),  express- 
ly gives  power  to  **  each  notary  public  of  this 
Commonwealth,'*  inter  alia,  **  to  take  and  receive 
the  acknowledgment  or  proof  of  all  deeds, 
conveyances,  mortgages,  or  other  instruments  of 
writing,  touching  or  concerning  any  lands,  tene- 
ments, or  hereditaments,  situate,  lying,  and 
being  in  any  part  of  this  State,  ....  as 
fully,  to  all  intents  and  purposes  whatsoever,  as 
any  Judge  of  the  Supreme  Court,  or  President, 
or  Associate  Judge  of  any  of  the  Courts  of  Com- 
mon Pleas,  or  any  alderman,  or  justice  of  the 
peace,  within  this  Commonwealth."  As,  then, 
a  notary  is  authorized  to  take  the  acknowledgment 
as  fully,  to  all  intents  and  purposes,  as  a  magis- 
trate can  do,  it  follows  the  same  effect  should 
be  given  to  his  certificate  of  acknowledgment. 
It  was  so  held  in  Horn  beck  v.  Building  Associa- 
tion (7  Norris,  64).  Whatever  officer  is  author- 
ized to  take  the  acknowledgment,  to  him  is 
given  a  judicial  duty,  and  when  he  performs 
it,  it  becomes  a  judicial  act,  and  has  the  effect 
of  a  record. 

This  action  then  is  to  recover  damages  flow- 
ing from  the  incorrect  manner  in  which  the  de- 
fendant performed  a  judicial  act.  The  rule  as 
to  the  liability  of  an  officer  performing  a  minis- 
terial duty,  does  not  apply. 

The  plaintiff  also  called  and  examined  the  de- 
fendant notary.  He  testified  that  at  the  time 
of  putting  his  hand  and  seal  to  the  acknowledg- 
ment he  did  not  know  Abram  P.  Beecher,  did 
not  remember  that  he  had  ever  seen  or  heard  of 
him  before ;  had  no  knowledge  of  the  matter, 
except  what  appears  on  the  acknowledgment; 
frequently  some  one  whom  he  knew  brought  in  the 
person  and  introduced  him ;  he  was  satisfied  at 
the  time  it  was  all  right,  but  does  not  remember 
what  took  place.  He  added,  "the  paper  was 
undoubtedly  signed  before  me.  I  don't  remem- 
ber that  I  did  or  did  not  take  any  precaution  to 
identify  the  person  making  the  acknowledgment, 
but  I  know  I  must  have  been  satisfied  at  the 
time."  The  substance  of  his  evidence,  there- 
fore, is  that  while  he  does  not  recollect  what 
inquiries  or  statements  were  made,  yet  he  knows 
he  must  have  been  satisfied  as  to  the  identity  of 
the  person,  and  that  it  was  all  right  at  the 
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time  the  acknowledgment  was  taken.  No  evi- 
dence was  given  conflicting  with  or  impairing 
this  evidence  of  the  defendant  The  legal  pre- 
sumption is,  he  acted  on  reasonable  information, 
and  did  his  full  duty.  His  absence  of  memory 
as  to  the  details  of  what  occurred,  does  not  de- 
stroy that  presumption.  The  burden  of  proof 
is  on  the  plaintiff  to  prove  a  clear  and  intention- 
al dereliction  of  duty.  This  is  neither  proved 
nor  averred.  A  mere  mistaken  conclusion  im- 
poses no  legal  liability  on  the  defendant.  The 
learned  Judge  was  clearly  right  in  ordering  a 
compulsory  nonsuit  and  in  refusing  to  take  it  off. 

Judgment  affirmed. 

Opinion  by  Mercur,  J. 


Jtn.  '80,  161.  March  14,  18S1. 

Guldin'8  Administrator  v.  Guldin's  Ad- 
ministrator. 

Evidence —  H^tnesses —  Competency  of —^Interest 
— Preponderance  of-^Acts  of  March  27,  i86s* 

Where  one  called  as  a  witness  is  interested  on  both 
sides  of  the  issue,  but  his  interest  clearly  preponderates  in 
iavor  of  one  side,  he  is  incompetent  to  testify  at  the  call 
of  that  side,  if  the  case  is  not  within  the  enabling  clause 
of  the  Act  of  April  15,  1869. 

The  Act  of  March  27,  1865  (P.  L.  38),  docs  not  per- 
mit one  who  is  party  to  a  suit  in  a  representative  capacity, 
but  personally  mterested  on  the  side  of  his  adversary  to 
be  called  by  him. 

A  suit  was  brou{vht  by  the  administrator  of  A .  against 
B.  and  C,  administrators  of  D.,  to  recover  the  amount 
of  a  fund  alleged  to  have  been  held  in  trust  by  D.  for  .\. 
B.  was  entitled,  as  distributee,  to  one-third  of  A.'s  estate 
and  to  one-sixth  of  D.*s : 

Heid  (reversing  the  judgment  of  the  G)urt  below),  that 
B.  was  incompetent  to  testify  at  the  call  of  the  plaintiff. 

Semblty  per  THUNKEY,  J.  The  Act  of  March  27, 1865, 
enabling  a  party  to  a  suit  to  compel  "  any  adverse  party 
to  the  record"  to  testify,  does  not  enable  him  to  call  *'  one 
who  sues  or  is  fued  as  the  representative  merely." 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Assumpsit,  by  Francis  A.  Mortimer,  adminis- 
trator of  Hannah  Guldin,  deceased,  against 
Benjamin  H.  Guldin  and  John  S.  Rick,  admin- 
istrators of  William  C.  Guldin,  deceased. 

Hannah  Guldin,  a  widow,  died  intestate  prior 
to  the  year  1874,  leaving  to  survive  her  three 
children,  William  C.  Guldin,  Benjamin  H. 
Guldin,  and  Catharine  S.  Conrad.  Francis  A. 
Mortimer  took  out  letters  of  administration 
upon  her  estate.  In  1874,  William  C.  Guldin 
died  intestate,  leaving  a  widow  but  no  children. 
Letters  of  administration  upon  his  estate  were 
taken  out  by  his  brother,  Benjamin  H.  Guldin, 
and  John  S.  Rick.    In  1875,  the  administrator 


of  Hannah  Guldin  brought  this  suit  against  the 
administrators  of  William  C.  Guldin. 

At  the  trial,  before  Walker,  A.  J.,  the  plain- 
tiff called  Benjamin  H.  Guldin,  who  was  sworn 
upon  his  voir  dire.  Plaintiff  offered  to  prove  by 
this  witness,  '^  first,  that  in  1858,  he  assigned  to 
William  C.  Guldin  five  bonds,  each  for  I350,  in 
payment  of  a  debt  due  by  Benjamin  H.  Guldin 
to  his  mother,  Hannah  Guldin,  in  payment  of 
money  held  in  trust  by  him  for  Hannah  Guldin  ; 
second,  that  on  the  day  before  the  death  of  William 
C.  Guldin,  William  C.  Guldin  acknowledged  to 
this  witness  that  he  owed  his  mother  the  |i6oo 
received  from  the  witness  in  1858."  Counsel  for 
defendants  objected,  because,  **  first,  the  witness 
offered  is  the  assignor  of  the  subject  of  the  contro- 
versy, and  that  the  assignee  is  dead ;  second,  that 
William  C.  Guldin,  one  of  the  parties,  being  dead, 
and  the  witness  being  interested  in  the  estate  of 
Hannah  Guldin,  he  is  not  competent  to  testify, 
being  an  interested  party."  Objection  over- 
ruled, and  exception  granted  to  defendants. 

The  witness  then  testified  that  for  a  number  of 
years  he  held  ^1600  in  trust  for  his  mother,  in- 
vested in  the  bonds  referred  to,  which  amounted 
to  ^1750;  that  in  1858,  he  transferred  these 
bonds  to  his  brother,  the  defendants'  intestate, 
who  assumed  the  trust  for  the  {1600,  the  balance 
of  ^150  being  set  off  in  another  account  between 
them.  On  the  day  before  his  death,  the  witness 
said  to  his  brother,  **  You  have  $1600  of  mother's 
money,  that  you  are  in  her  debt  still,"  to  which 
he  replied,  **  Yes,  I  have  still  got  mother's  money, 
and  I  still  owe  mother  that  money."  Another 
witness  testified  to  having  been  present  at  the 
conversation,  but  he  could  not  recollect  that  any 
amount  had  been  specified. 

Verdict  for  plaintiff  for  I3332.58,  and  judg- 
ment thereon.  Defendants  took  this  writ  of 
error,  assigning  for  error,  inter  alia,  the  admission 
of  Benjamin  H.  Guldin  as  a  witness. 

y.  W.  and  Jas.  Ryon  (with  whom  was  D,  B. 
Green),  for  plaintiffs  in  error. 

The  witness  was  unquestionably  interested  in 
having  the  plaintiff  recover  the  fund  in  dispute 
in  this  case.  William  C.  Guldin  having  died  in- 
testate, his  widow  is  entitled  to  one-half  of  the 
fund,  and  the  witness  to  one-third  of  the  remain- 
ing half,  if  it  is  retained  in  the  estate,  but  in  the 
event  of  its  recovery  by  the  plaintiff,  the  witness 
would  be  entitled  to  one- third  of  the  whole. 
The  Act  of  March  27,  1865,  permitting  admin- 
istrators to  testify,  merely  removed  that  disquali- 
fication arising  from  that  fact  alone,  but  interest 
arising  from  other  causes  still  remained  a  dis- 
qualification. The  other  act  of  the  same  date 
does  not  empower  a  party  to  call  his  adversary, 
except  where  his  adversary  is  a  party  in  his  own 
interest,  and  where  he  is  merely  a  representative 
it  has  no  application.    This  case  is  expressly 
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excluded  from  the  operation  of  the  Act  of  1869, 
because  it  is  an  action  against  an  executor  as  well 
as  one  in  which  the  assignor  of  the  thing  or  con- 
tract in  action  is  dead. 

Karns  v.  Tanner,  16  Sm.  297. 
Gyger's  Appeal,  24  Sm.  48. 
PatUson  V.  Armstrong,  24  Sm.  476. 

F,  G,  Farquhar  (with  whom  was  Francis  A, 
Mortimer)^  contra. 

Benjamin  H.  Guldin  came  literally  within  the 
Act  of  March  27,  1865,  permitting  "any  ad- 
verse party"  to  be  compelled  to  testify.  This 
Act  was  intended  to  give  one  the  right  to  lake 
the  chances  of  his  adversary's  testimony ;  if  he 
should  happen  to  be  equally  interested  on  both 
sides  of  the  question,  so  much  the  better  for  the 
party  calling  him,  there  is  not  a  word  in  the  Act 
limiting  the  right  to  call  him  on  that  account. 

In  this  case  the  witness's  interest  was  divided  \ 
he  was  interested  in  either  event,  and  while, 
apart  from  the  Act,  he  could  not  have  been  com- 
pelled to  testify,  he  might  waive  his  privilege, 
and  his  interest,  tending  in  both  directions,  was 
equalized,  and  therefore  could  not  disqualify. 
The  Court  will  not  determine  on  which  side  the 
interest  preponderates. 
Porter  V.  Baird,  4  W.  15. 
Finney's  Appeal,  9  Sm.  398. 

He  would  have  been  competent  before  the 
Act  of  1869,  and  it  has  certainly  not  rendered 
him  less  so. 

RyoHy  in  reply. 

In  the  cases  referred  to,  it  was  impossible  to 
measure  the  preponderance  of  interest,  but  here 
it  can  be  mathematically  demonstrated. 

March  28,  1881.  The  Court.  This  action 
is  by  the  administrator  of  Hannah  Guldin,  de- 
ceased, against  the  administrators  of  William  C. 
Guldin,  deceased.  In  the  trial  the  Act  of  April 
15,  1869  (P.  L.  30),  by  its  express  terms  had  no 
application. 

Two  Acts  were  passed  on  March  27,  1865 
CP.  L.  38),  relating  to  witnesses  and  evidence. 
One  was  entitled  **  An  Act  relating  to  the  ad- 
mission of  parties  to  judicial  proceedings,  as 
witnesses  in  certain  cases,"  and  provided  that  in 
all  trials  and  judicial  proceedings,  an  adminis- 
trator or  other  person  acting  in  a  fiduciary  or 
representative  capacity,  although  a  party  to  the 
proceeding,  not  having  an  interest  in  the  sub- 
ject matter  of  the  controversy,  may  be  exam- 
ined as  a  witness.  Hence,  in  suits,  by  or  against 
administrators,  when  they  are  not  interested 
otherwise  than  their  right  to  compensation  out 
of  the  estate  for  their  services,  they  are  as  com- 
petent witnesses  as  strangers  to  the  record  and 
subject  of  controversy.  The  other  is  entitled, 
"An  Act  amending  the  law  of  evidence  in 
Pennsylvania,"  and  enables  any  party  to  compel 


any  adverse  party,  or  person  for  whose  immedi- 
ate and  adverse  benefit  the  action  is  prosecuted 
or  defended,  to  testify  in  his  behalf.  Obviously 
this  applies  to  a  real  party,  and  not  to  one  who 
sues  or  is  sued  as  the  representative  merely. 
These  Acts  are  to  be  construed  together.  Their 
tides  are  to  be  considered,  being  a  part  thereof 
under  the  constitutional  amendment  of  1864. 
One  applies  to  a  party  who  is  a  representative ; 
the  other  to  a  party  in  interest.  Under  the  law 
of  evidence,  a  necessary  party  to  the  record, 
because  of  his  trust  relation,  could  not  be  a 
witness  in  behalf  of  the  beneficiary  or  trust 
estate ;  and  the  statute  makes  him  competent. 
Any  person  not  a  party,  although  interested, 
could.be  called  to  testify  against  his  interest; 
and  the  statute  puts  a  party  on  the  same  footing. 
The  intendment  of  these  statutes  is,  to  enable 
one  party  to  call  the  opposite  party  to  testify 
against  his  interest,  and  to  make  any  uninter- 
ested fiduciary  party  a  competent  witness  in  the 
cause.  They  make  no  interested  person  a  party 
competent  to  testify  in  his  own  behalf. 

Is  a  person  sued  as  administrator  of  an  estate, 
who  is  directly  interested  in  the  plaintiff 's  re- 
covery, a  competent  witness  for  the  plaintiff? 
A.  sues  B.,  and  C.  being  interested  in  A.'s  re- 
covery, is  incompetent  as  a  witness  for  A.  Pend- 
ing the  suit  B.  dies  and  C.  takes  out  letters  of 
administration  and  is  substituted  as  party  de- 
fendant. Nothing  but  perversion  of  the  statutes 
will  enable  A.  to  call  C.  to  testify.  And  if  the 
suit  were  not  commenced  until  after  B.'s  death 
and  C.'s  appointment  as  administrator,  he,  con- 
tinuing to  be  interested  against  the  estate,  would 
be  as  clearly  incompetent  for  the  plaintiff. 

Hannah  Guldin  died  intestate,  leaving  chU- 
dren,  of  whom  were  William  C.  Guldin  and 
Benjamin  H.  Guldin.  Afterwards,  William  C. 
died,  leaving  a  widow  but  no  children.  Benja- 
min H.  Guldin,  one  of  the  administrators  of 
William  C,  is  interested  in  both  estates  repre- 
sented in  this  action  ;  he  is  entitled  to  a  distrib- 
utive share  in  half  his  brother's  personal  estate, 
and  in  the  whole  of  his  mother's. 

A  witness  whose  interest  is  equal  between  the 
parties  is  competent.  If  it  be  doubtful  whether 
it  preponderates  in  favor  of  the  party  calling 
him,  the  Court  should  permit  him  to  testify, 
and  instruct  the  jury,  if  they  found  his  interest 
in  favor  of  the  party  calling  him  was  greater 
than  he  had  in  favor  of  the  other,  they  should 
reject  his  testimony.  (Rees  v.  Livingston,  5  Wr. 
113.)  Benjamin  H.  Guldin  had  a  certain  and 
preponderating  interest  in  favor  of  the  plaintiff, 
and  he  was  incompetent  to  testify  on  that  side, 
(i  Greenl.  Ev.  §  391 ;  Keymborg  &  Co.  v.  Bur- 
ridge  &  Co.,  I  Jones,  535.) 

The  charge  of  the  Court  was  upon  the  evi- 
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dence  received,  and  no  other  question  raised  by 
the  assignments  requires  notice. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Trunkey,  J. 


Jan.  *8o,  305. 


Meck's  Appeal. 


March  1, 1881. 


Bill,  quia  timet —  When  such  bill  will  not  lie — 
Agreement  to  sell  with  certain  covenants  to  be 
performed  by  vendee  and  vendor's  executors 
after  the  latter*  s  death —  When  not  testamentary, 

A  bill,  quia  timet^  to  set  aside  an  agreement  concerning 
lands  on  the  ground  that  the  same  is  a  cloud  upon  com- 
plainant's title,  will  not  lie  where  there  is  no  allegation  of 
naud,  accident,  or  mistake. 

A  contract  for  the  sale  and  purchase  of  land  at  a  price 
agreed  upon,  the  purchase-money  to  be  paid  after  the 
death  of  the  vendor,  s^nd  the  title  to  be  made  by  his  ex- 
ecutors, in  the  mean  time  the  vendee  to  occupy  the  premi- 
ses at  a  stipulated  rent,  is  not  testamentary,  and  hence 
not  revocable. 

By  articles  of  agreement  under  the  hands  and  seals  of 
S.  and  I.,  S.  covenanted  that  his  executors  should,  imme- 
diately after  his  death,  execute  a  proper  conveyance  to  I. 
for  a  certain  farm ;  and  I.  covenanted  thereupon  to  pay 
the  purchase-money.  It  was  further  agreed  that  I.  should 
occupy  and  farm  the  premises  during  S/s  lifetime  for  a 
stipulated  rent.  I.  entered  into  possession  immediately ; 
he  afterwards  died  in  the  lifetime  of  S.,  and  his  widow 
and  children  remained  in  possession.  S.  thereupon  Bled 
a  bill  against  the  widow  and  children,  alleging  that  the 
agreement  was  testamentary  and  had  been  revoked  by 
him,  that  it  was  a  cloud  upon  his  title,  and  praying  that  it 
be  cancelled : 

Held  (reversing  the  judgment  of  the  Court  below),  that 
there  being  no  allegation  of  fraud,  accident,  or  mistake 
m  the  execution  of  the  agreement,  the  bill  would  not  lie. 

Held  further t  that  the  paper  was  a  contract  to  convey 
lands,  passing  a  present  interest,  and  was  not  testamentary 
in  its  character. 

Held  further  ^  that  the  defendants,  having  entered  into 
possession  under  the  agreement,  were  entitled  to  have 
their  title  passed  upon  by  a  jury  in  a  conunon  law  pror- 
ceeding. 

Turner  v,  Scott,  i  Sm.  126,  distinguished. 

Appeal  from  Common  Pleas  of  Berks  County. 

Bill  in  equity,  by  Samuel  Meek,  against  the 
widow  and  children  of  Isaiah  Meek,  alleging 
that  on  December  10,  1863,  the  plaintiff  and 
his  son  executed  the  following  instrument  of 
writing : — 

Articles  of  agreement,  made  and  entered  into  the  tenth 
day  of  December,  Anno  Domini  one  thousand  eight 
hundred  and  sixty-three,  between  Samuel  Meek,  of  Dis- 
trict Township,  in  the  county  of  Berks  and  State  of  Penn- 
sylvanin,  of  the  one  part,  and  Isaiah  Meek  (son  of  mine), 
of  Rockland  Township,  county  and  State  aforesaid,  of  the 
other  part,  as  follows,  to  wit :  The  said  Samuel  Meek,  for 
the  consideration  hereinafter  mentioned,  doth  for  himself. 


his  heirs,  executors,  and  administrators,  covenanty  prom- 
ise, grant,  and  agree  to  and  with  the  said  Isaiah  Meek, 
his  heirs  and  assigns,  by  these  presents,  that  he,  the  said 
Samuel  Meek,  agrees  and  directs  that  his  executors,  or 
some  one  of  them,  shall  and  will  immediately  after  the 
death  of  himself  and  his  wife,  both  of  them,  at  the  proper 
costs  and  charges  of  said  Isaiah  Meek,  his  heirs  and  as- 
signs, by  good  and  lawful  deed  or  deeds,  well  and  suffi- 
ciently grant,  convey  and   assure  unto  the  said   Isaiah 
Meek,  lus  heirs  and  assigns,  in  fee  simple,  clear  of  all 
incumbrances,  all  that  certain  me«*suage,  tenement,  and 
tract  of  land,  situate  in  said  District  Township,  county  and 
State  aforesaid,  bounded  and   limited  as  follows,  to  wit : 
namely,  by  lands  of  John  Rohrbacli,  George  and  Benja- 
min Carl,  William  Trexler,  Daniel  Moyer,  John  Mull, 
Henry  M.  Fox,  William  Reinert,  and  Jacob  Schoch,  con- 
taining one  hundred  and  eight  acres  and  twenty  perches. 
In  consideration  whereof,  the  said  Isaiah  Meek,  for  him- 
self, hb  heirs,  executors,  and  administrators,  doth  cove- 
nant, promise,  and  agree  to  and  with  the  said  Samuel 
Meek,  his  heirs  and  assigns,  by  these  presents,  that  he, 
the  said  Isaiah  Meek,  his  heirs,  executors,  and  adminis- 
trators, or  some  one  of  them,  shall  and  will,  on  the  execu- 
tion and  delivery  of  the  said  deed  as  aforesaid,  well  and 
truly  pay  or  cause  to  be  paid  unio  the  said  executors  or 
some  one  of  them,  the  sum  of  five  thousand  dollars  in 
manner  following,  to  wit :  Five  hundred  dollars  shall  be 
paid  one  year  after  the  death  of  said  Samuel  Meek  and 
his  wife  Anna  (no  payment  can  be  required  until  one 
year  after  they  are  both  dead),  and  then  five  hundred 
dollars,  every  year,  until   the  whole  amount  of  five  thou- 
sand dollars  is  paid,  making  in  all  ten  yearly  payments. 
And  for  said  unpaid  amounts  the  said  Isaiah  Meek  must 
pay  four  per  cent,  interest  until  paid,  commencing  one 
year  after  the  death  as  aforesaid.    And  it  is  further  agreed 
by  both  parties,  that  the  said  Isaiah  Meek  shall  farm  and 
possess  the  said  tract  of  land  before  mentioned  during  the 
natural  lifetime  of  said  Samuel  Meek  and  his  wife  Anna, 
under  the  following  condition  and  terms:  To  commence 
on  the  first  day  of  April,  Anno  Domini  one  thousand 
eight  hundred  and  sixty-four.     The  said   Isaiah   Meek 
must,  for  the  consideration  as  the  yearly  rent,  give  to  the 
said  Samuel  Meek,  or  to  his  wife  Anna  Meek,  one-half  of 
all  the  winter  grain  and  one-half  of  the  corn,  and  one- 
third  of  the  oats  and   buckwheat;   and  the  said  Isaiah 
Meek  must  pay  all  the  road  lax,  hut  Samuel  Meek  must 
pay  the  county  and  Sute  tax ;  hay  and  straw,  manure, 
and  all  the  grain  in  the  ground  must  remain  on  the  premi- 
ses after  the  death  as  aforesaid.     The  said  Isaiah  Meek 
must  keep  three  cows  on  the  premises  for  said  Samuel 
Meek ;  he  must  pasture  and  feed  them.    The  said  Samuel 
Meek  must  give  two  mowers  and  two  rakers  during  hay 
making.     The  said  Isaiah  Meek  must  pasture  one  horse 
for  Samuel  Meek.     The  said  Isaiah  Meek  agrees  to  take 
the  grain  to  the  mill  and  back  for  said  Samuel  Meek,  and 
also  haul  the  fire  wood  for  said  Samuel  Meek.    No  wood 
can  be  sold  off  from  the  said  premises  by  none  of  the  said 
parties ;  all  the  loose  boards  must  remain  on  the  premises. 
The  said  Samuel  Meek  must  do  all  the  repairing  of  said 
premises.     Samuel    Meek  agrees  to  buy  four  hundred 
bushels  of  lime  to  be  put  on  the  land  every  year ;  Isaiah 
must  haul  said  lime  free  of  charges.     The  said  Isaiah 
Meek  must  plough  in  and  out  the  potatoes  as  many  as  the 
said  Samuel  Meek  needs.    The  said  Samuel  Meek  reserves 
all  the  apples  on  the  side  where  the  house  is  erected,  one- 
half  of  the  pears,  and  also  reserves  the  right  to  live  on 
the  said  premises  for  himself  and  his  wife  during  their 
lifetime.    It  is  also  agreed  by  Samuel  Meek  that  if  any 
iron  ore  is  found  on  said  premises  the  said  Isaiah  Meek 
shall  be  entitled  to  one-half  of  the  income  thereof. 
,     In  witness  whereof,  the  said  parties  to  these  presents 


Digitized  by 


Google 


398 


WEEKLY  NOTES  OF  CASES. 


have  hereunto  set  their  hands  and  seals,  thb  tenth  day  of 
December,  A.  D.  tS6x, 

his 
Samuel  x  Meck.  [l.  s.] 

mark. 

Isaiah  Meck.         [l.  s.] 

Sealed  and  delivered  in  the  presence  of  us, 
Jonas  Minek, 
Benjamin  £.  Dry. 

(Duly  acknowledged  by  both  parties,  and  recorded  in 
the  "  Miscellaneous"  book  in  the  Recorder's  office.) 

The  bill  further  alleged  that  the  said  writing 
was  **  in  the  nature  of  a  testamentary  disposition*' 
of  the  tract  of  land  recited  in  it ;  that  the  said 
Isaiah  entered  into  possession  of  the  lands  a 
short  time  after  its  execution,  and  continued  to 
farm  them  until  his  death  in  November,  1865 ; 
that  since  his  death  his  widow  and  the  guardian 
of  his  minor  children,  after  continuing  the  farm- 
ing for  a  year  or  two,  sold  at  public  auction  the 
farming  stock  and  implements,  and  ceased  farm- 
ing the  land;  that  since  they  so  ceased,  the 
plaintiff  has,  by  himself  and  his  tenants,  been  in 
the  occupancy  and  enjoyment  of  the  lands. 

The  bill  then  alleged : — 

"  6.  That  in  his  lifetime,  the  said  Isaiah  Meck, 
against  the  wish  and  contrary  to  the  express  pro- 
hibition, objection,  and  remonstrance  of  Samuel 
Meck,  the  plaintiff,  built  upon  the  said  premises 
a  residence  for  himself,  taking  the  materials  from 
the  premises  without  permission  or  authority, 
except  the  pine  boards,  shingles,  hardware,  and 
lime  necessary  to  the  building,  which  were  sup- 
plied by  said  Isaiah  Meck;  and  that  the  said 
residence  is  still  occupied  by  the  said  Catharine 
Meck,  widow  of  the  said  Isaiah  Meck,  and  the 
chiklren  aforesaid. 

<*  7.  That  the  plaintiff,  Samuel  Meck,  since  the 
date  of  the  instrument  of  writing  before  referred 
to,  executed  a  last  will  and  testament,  therein 
and  thereby  revoking,  cancelling,  and  annulling 
any  and  every  disposition  of  property  by  him 
made  in  said  instrument  of  December  10,  1863, 
and  in  any  other  instrument  of  writing  in  nature 
of  last  will  and  testament  by  him  theretofore 
made. 

**8.  That  said  instrument  of  December  10, 
1863,  has  become  null,  void,  extinguished,  and 
inoperative  by  the  death  of  said  Isaiah  Meck,  by 
the  abandonment  as  aforesaid  and  the  disposition 
of  the  lands  covered  thereby  in  Samuel  Meck, 
the  plaintiffs,  last  will  and  testament,  and  the 
revocation  therein  contained. 

"  9.  That  the  plaintiff,  Samuel  Meck,  because 
he  fears  that  the  existence  of  said  instrument  in 
the  hands  of  said  defendants  may  be  a  cloud  upon 
his  title  and  possession,  and  subject  him  and  his 
estate  to  future  litigation  and  a  multiplicity  of 
suits,  when  the  facts  are  no  longer  capable  of 
complete  proof  or  have  become  involved  in  the 
obscurity  of  time,  therefore  prays  — 


*'*  That  the  said  instrument  of  writing  of  Der 
cember  10,  1863,  signed  by  Samuel  Meck,  the 
plaintiff,  and  the  said  Isaiah  Meck,  since  de- 
ceased, and  duly  recorded,  may  be  delivered  up 
to  the  plaintiff  to  be  cancelled,  and  that  the  de- 
cree made  may  be  recorded  according  to  law;  and 
that  an  injunction  be  issued  to  restrain  and  for- 
ever enjoin  the  defendants  and  each  of  them  from 
using  and  setting  up  said  instrument  against  him, 
the  said  Samuel  Meck,  plaintiff,  his  heirs  or  es- 
tate, and  from  instituting  any  suit  or  suits  upon 
the  same  against  him,  his  heirs,  estate,  or  against 
any  disposition  he  l^ath  made  or  may  make  of  said 
lands  by  deed,  will,  or  otherwise ;  and  general 
relief." 

The  answer  denied  that  the  writing  in  question 
was  testamentary,  and  alleged  that  it  was  an  exe- 
cuted contract  for  the  sale  of  land  accompanied 
by  possession  ;  it  further  denied  that  possession 
had  been  abandoned  by  the  defendants,  and 
averred  that  they  continued  living  in  the  house 
built  by  Isaiah  on  the  premises,  and  had  con- 
tinued to  farm  until  1872,  when  a  son  of  the 
complainant  <*  intruded  himself  on  the  place, 
and  has  kept  a  disputed  possession." 

It  further  averred  that  the  plaintiff  has  a  pos- 
session, but  only  under  and  according  to  his  res- 
ervation mentioned  in  the  said  instrument  of 
writing,  but  everything  beyond  that  they  deny, 
that  is,  that  he  has  farmed,  used,  and  rented  out 
said  land  either  by  himself  or  his  tenants,  unless 
it  be  in  collusion  with  the  said  intruder. 

The  testimony  before  the  examiner  as  to  how 
the  parties  themselves  regarded  the  agreement 
was  very  conflicting. 

The  master  (Wm.  M.  Goodman,  Esq.)  was  of 
opinion  that .  .  .  .  "the  instrument  of  De- 
cember 10,  1863,  under  consideration  now,  does 
not  expressly  nor  by  implication  import  on  its 
face  a  grant.  It  is  therefore  not  a  disposition  of 
the  property  in  the  sense  of  a  devise  or  bequest : 
on  the  contrary,  it  is  an  agreement  to  sell,  or  in 
other  words,  it  is  an  executory  contract,  mutually 
entered  into  and  agreed  upon,  by  Samuel  Meck, 
of  the  one  part,  and  his  son  Isaiah  of  the  other 
part,  stipulating  the  terms  and  conditions  upon 
which,  if  complied  with  by  Isaiah  Meck,  his  heirs 
and  assigns,  Samuel  Meck  agreed  to  direct  his 
executors,  in  other  words,  his  legal  representa- 
tives, immediately  after  the  death  of  himself  and 
his  wife,  by  good  and  lawful  deed  or  deeds,  well 
and  sufficiently  to  grant,  convey,  and  assure  unto 
the  said  Isaiah  Meck,  his  heirs  and  assigns,  in  fee 
simple,  clear  of  all  incumbrances,  the  land  in  dis- 
pute, containing  one  hundred  and  eight  acres 
and  twenty  perches.  In  no  sense,  under  the  cir- 
cumstances of  the  case,  in  the  opinion  of  the 
master,  is  the  instrument  of  December  10,  1863, 
a  cloud  upon  the  title  entitling  the  plaintiffs  to 
relief  on  the  principle  of  guia  timet^  as  contended 
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for  by  them.  On  the  contrary  the  rights  of  the 
parties  to  the  contract  are  mutual,  and  clearly 
deteTmina})le  by  another  proceeding,  and  ought 
to  be  determined  in  another  Court.**     .     .     . 

He  therefore  reported  a  decree  dismissing  the 
bill. 

Plaintiff  thereupon  filed  exceptions,  which  were 
sustained  by  the  Court  in  the  following  opinion : 
.  .  .  Whilst  from  all  the  evidence  in  the 
cause  we  consider  the  instrument  of  December 
lo,  1863,  of  a  twofold  character,  the  first  por- 
tion a  testamentary  disposition  of  property,  and 
the  other  portion  a  lease,  we  also  think  that  the 
instrument  upon  the  face  indicates  that  this  con- 
clusion is  right.  It  contains  no  language  in  it 
indicating  that  it  was  intended  to  operate,  and 
have  the  form  and  effect  of  a  deed  conveying  and 
passing  a  present  interest  or  title  to  the  lands  in 
dispute,  nor  is  there  any  present  consideration 
passing  between  the  parties.  On  the  contrary, 
Isaiah  Meek,  upon  its  face,  obtains  possession 
under  a  lease  as  tenant  not  as  owner,  and  by  the 
very  fact  of  holding  as  tenant  paying  the  yearly 
rent,  and  agreeing  to  the  covenants  and  reserva- 
tion expressed  therein,  admits  the  title  to  be  in 
Samuel  Meek. 

The  character  of  an  instrument  must  not  be 
determined  by  what  the  parties  may  have  called  it 
but  by  its  legal  effect.  All  parties  must  be  judged 
by  the  legal  meaning  of  their  words.  (Ashhurst's 
Appeal,  10  P.  F.  S.  321 ;  Turner  v.  Scott,  i  P. 
F.  S.  134.)  Isaiah  Meek  entered  under  and  by 
virtue  of  the  lease  contained  in  the  latter  part  of 
this  instrument  of  writing.  The  other  portion 
has  reference  to  a  future  disposition  of  proper- 
ty, a  future  interest  in  the  disposition,  and  the 
parties  thereto  have  used  language  which  the  law 
holds  testamentary  in  its  character :  <<  A  last  will 
and  testament  is  the  dispositition  of  one's  prop- 
erty after  death;*'  a  just  sentence  of  our  will 
touching  that  we  would  have  done  after  death. 
(Redfield  on  Wills,  4.) 

"  Whatever  the  form  of  the  instrument,"  if  it 
vest  no  present  interest,  but  only  appoints  what 
is  to  be  done  afVer  the  maker's  death,  it  is  a  testa- 
mentary instrument.  It  signifies  nothing  that 
the  parties  meant  to  make  a  deed  instead  of  a 
will.  If  they  have  used  language  which  the  law 
bokls  to  be  testamentary,  their  intention  is  to  be 
gathered  from  the  legal  import  of  the  words  they 
have  employed,  for  all  parties  must  be  judged  by 
the  legal  meaning  of  their  words.  (Turner  v. 
Scott,  I  P.  F.  S.  134.)  The  instrument  of 
writing  now  in  question  contains  all  the  essen- 
tiab  of  a  will.  It  is  a  direction  to  his  executors 
to  dispose  of  the  real  estate  after  his  death  ac- 
cording to  testator's  wishes.  It  is  the  just  sen- 
tence of  Samuel  Meck's  will  touching  what  he 
would  have  done  after  death. 

The  Court  made  a  decree  in  accordance  with 
the  prayer  of  the  bill. 


Thereupon  defendants  appealed,  assigning  for 
error  the  decree  of  the  Court. 

/,  S.  Livingaod  (H,  Malzberger  with  him),  for 
appellants. 

Under  the  agreement  the  vendee  took  an  im- 
mediate equitable  interest. 

Vincent  v,  Huflf,  8  S.  &  R.  381. 
Mack's  Appeal,  18  Sm.  231. 
Greenfield's  Est.,  2  H.  489 
The  case  is  easily  distinguishable  from  Turner 
V,  Scott  (i  Sm.  126),  and  Frederick's  Appeal  (2 

Id.  338). 

Daniel  and  James  N,  Ertnenirouty  for  appel- 
lees. 

It  signifies  nothing  what  the  parties  intended 
by  their  agreement ;  if  it  passed  a  future  estate 
after  the  death  of  one  of  them  it  was  a  will. 
Turner  v.  Scott,  supra, 
Frederick's  App. ,  supra. 

May  2 , 1 88 1 .  The  Court.  This  case  comes 
under  no  recognized  head  of  equity  jurisdiction. 
It  is  not  alleged  that  there  was  either  fraud,  acci- 
dent, or  mistake  in  connection  with  the  written 
instrument  executed  by  Samuel  Meek  and  Isaiah 
Meek,  and  bearing  date  the  loth  of  December, 
1863.  It  is  not  denied  that  Isaiah  Meek  entered 
into  possession  of  the  farm  specified  in  said  agree- 
ment and  in  pursuance  thereof,  and  that  Catha- 
rine Meek,  his  widow,  and  his  minor  children  are 
in  exclusive  possession  of  a  part  of  the  premises, 
and  a  disputed  or  concurrent  possession  of  the 
remainder.  The  plaintiff  seeks,  and  the  Court 
below  ordered,  that  the  agreement  referred  to  be 
delivered  up  to  be  cancelled  upon  the  ground 
that  it  is  a  blot  upon  the  plaintiffs  title.  That 
it  is  such  blot  may  be  conceded  without  admit- 
ting plaintiffs  right  to  have  it  removed  in  this 
summary  manner. 

The  object  of  the  proceeding  is  patent.  With 
the  agreement  destroyed  by  a  decree  in  equity, 
the  road  will  be  open  for  a  recovery  of  possession 
by  an  action  of  ejectment.  The  defendants 
could  not  then  use  it  as  a  shield  to  defend  their 
possession.  In  other  words,  this  bill  is  a  mere 
tender  to  a  writ  of  ejectment. 

We  are  of  opinion  that  it  cannot  be  so  used. 
The  attempt  to  convert  the  deed  into  a  last  will 
and  testament  does  not  help  the  matter.  The 
question  may  well  be  asked,  whose  will  ?  It  is  a  * 
contract  inter  partes,  and  in  this  respect  differs 
from  Turner  v,  Scott  (i  P.  F.  S.  126),  and  other 
cases  in  which  a  conveyance  of  land  intended  to 
take  effect  after  the  death  of  the  grantor  was  held 
to  be  a  testamentary  disposition  of  the  property. 
Here  the  contract  was  expressly  stated  to  be  for 
the  sale  and  purchase  of  the  farm  for  a  price 
agreed  upon  ;  the  purchase-money  to  be  paid 
after  the  death  of  the  vendor,  and  the  title  to  be 
nuide  by  his  executors  and  administrators;  in 
the  mean  time  the  vendee  to  occupy  the  prem- 


Digitized  by 


Google 


400 


WEEKLY  NOTES  OF  CASES. 


ises  under  a  stipulated  rent.  We  will  not  antici- 
pate questions  that  may  hereafter  arise  by  now 
passing  upon  the  legal  effect  of  this  paper,  and  it  is 
referred  to  as  showing  that  the  defendants  having 
entered  into  possession  under  such  an  agreement 
without  either  fraud,  accident,  or  mistake,  have 
at  least  the  right  to  have  their  case  passed  upon 
by  a  jury  in  a  common  law  proceeding. 

The  decree  is  reversed,  and  the  bill  dismissed 
with  costs. 

Opinion  by  Paxson,  J. 


Joly  '80,81.  Feb.  14,  1881. 

Commonwealth  ex  rel.  Sellers  Hoffman 
V.  Philada.  and  Chester  County  R.  R. 
Co. 

Corporation  —  Railroad  —  Quo  warranto  — 
When  not  issuable  at  the  suit  of  a  private  re- 
lator. 

The  writ  of  quo  warranto  is  not  Issuable  upon  the  sug- 
gestion of  a  private  relator  where  the  question  involves 
the  existence  of  the  corporation. 

Murphy  v.  Farmers'  Bank  of  Schuylkill  Co.,  8  Harris, 
41 S,  followed. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Quo  warranto,  by  the  Commonwealth  ex  re- 
latione Sellers  Hoffman  against  Thomas  S.  Cox, 
president  of  the  Phila.  &  Chester  Co.  R.  R.  Co., 
J.  Clemson  Sharpless,  David  J.  Stevenson, 
John  T.  Williams,  Rowland  D.  Allen,  A.  W. 
Stevenson,  and  Dr.  J.  G.  Allen,  directors,  and 
Dr.  J.  G.  Allen,  secretary,  to  show  by  what 
authority  they  exercised  the  powers,  privi- 
leges, and  franchises  of  the  Philada.  &  Chester 
County  R.  R.  Co.  The  relator,  in  his  sugges- 
tion for  a  rule  to  show  cause,  alleged  that  the 
Philada.  &  Chester  County  R.  R.  Co.  was  in- 
corporated by  Act  of  March  17th,  187 1,  under 
the  title  of  the  Philada.,  Delaware  &  Chester 
Central  R.  R.  Co.,  "with  the  right  to  construct 
a  railroad  of  not  less  than  two  and  a  half  feet  nor 
nor  more  than  four  feet  eight  and  one-half  inches 
'  guage,  beginning  at  the  city  of  Philadelphia, 
and  terminating  at  some  point  on  the  Penna. 
Central  Railroad  east  of  Downingtown,  in  the 
county  of  Chester,  in  such  manner  as  to  con- 
nect with  the  Penna.  R.  R.,"  **the  said  railroad 
to  be  commenced  within  three  years,  and  com- 
pleted within  ten  years  from  the  time  of  passage 
of  this  Act;"  that  by  a  supplement  to  the 
above  Act,  dated  April  9,  1872,  the  name  of 
the  corporation  was  changed  to  that  of  the 
Philada.  &  Chester  Co.  R.  R.  Co.;  that  the 
said  corporation  then  proceeded  to  survey  and 


lay  down  a  route  not  in  accordance  with  the 
terms  of  their  charter,  and  not  connecting  with 
the  Penna.  Central  Railroad,  but  on  the  con- 
trary running  nearly  due  west  through  Newtown 
to  West  Chester ;  that  the  said  corporation  be- 
came insolvent  January  ist,  1874,  a  few  miles  of 
grading  and  cutting  having  been  done  upon  the 
land  of  one  of  the  corporators  near  Newtown ; 
that  the  said  railroad  was  not  "commenced" 
within  the  true  meaning  of  the  Act ;  that  on 
January  i,  1874,  a  bona  fide  organization  of  the 
corporation  had  not  taken  place ;  that  on  April 
19,  1876,  Barton  D.  Evans  obtained  a  judg- 
ment against  the  corporation  of  $12,000  in  C. 
P.  No.  3,  of  Philada.  Co.,  Mch.  T.  1876,  No. 
866,  nnder  which,  on  Aug.  6,  1877,  the  real, 
mixed  and  personal  property,  rights  and  fran- 
chises of  the  road  were  sold  to  Dr.  J.  G.  Allen; 
that  the  latter,  upon  the  assertion,  without  foun- 
dation in  law,  that  he  had  purchased  a  rail- 
road within  the  meaning  of  ,the  Act  of  April 
8,  1 86 1,  called  a  meeting  of  the  purchasers  for 
the  purpose  of  reorganizing  the  corporation, 
when  by  resolution  of  the  board  of  directors 
they  adopted  the  aforesaid  route  as  the  route  of 
the  railroad,  and  are  now  having  the  damages 
of  property  owners,  through  whose  land  the 
railroad  is  laid  out,  assessed  by  juries  of  viewers; 
that  the  relator  is  the  owner  of  a  tract  of  land 
in  the  city  and  county  of  Philadelphia,  upon 
part  of  which  the  unlawful  line  of  the  respond- 
ents' railroad  has  been  surveyed  and  located ; 
that  the  respondents  have  procured  a  jury  of 
viewers  to  assess  the  relator's  damages,  and  are 
now  about  to  build  their  road  upon  his  land  to 
his  great  injury;  that  the  acts  of  the  so-called 
directors  are  without  authority  of  law,  and  their 
attempted  exercise  of  the  franchises  of  the  road 
a  usurpation  upon  the  Commonwealth  in  preju- 
dice of  law;  that  the  said  corporation  have  for- 
feited their  corporate  rights  and  franchises  by 
non-user  and  mis-user  and  by  locating  their  road 
beyond  their  chartered  authority.  Wherefore 
the  relator  prayed  for  due  process  of  law  against 
the  corporation  to  answer  to  the  Commonwealth 
by  what  warrant  they  claim  to  have  and  enjoy 
their  franchises. 

The  respondents,  in  their  answer,  averred  that 
in  the  survey  and  location  of  their  road  they 
proceeded  strictly  in  accordance  with  the  provi- 
sions of  the  Act  of  March  17,  1871 ;  that  on 
January  7,  1874,  over  ^40,000  had  been  paid 
in  cash  on  the  subscribers'  stock,  which  was 
wholly  expended  upon  the  construction  of  the 
road ;  that  the  right  of  way  was  obtained  for 
about  twenty  miles  between  Philadelphia  and 
West  Chester ;  that  a  bona  fide  organization  had 
taken  place,  which  continued  in  active  operation 
up  to  the  time  of  the  sale  of  the  road,  and  that 
there .  was  at  no  time  an  abandonment  of  the 
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franchises  of  the  road.  They  denied  that  there 
would  be  any  injury  to  the  land  of  the  relator 
by  building  the  road;  on  the  contrary  they 
averred  that  he  would  be  vastly  benefited  there- 
by in  the  appreciation  of  his  land.  They  al- 
leged that  their  acts  had  been  in  strict  conform- 
ity with  law,  and  concluded  with  a  prayer  that 
the  writ  might  not  be  allowed. 

The  Court  discharged  the  rule  to  show  cause 
why  the  writ  should  not  issue.  (No  opinion 
filed.)  The  relator  took  this  writ,  assigning  for 
error  the  said  action  of  the  Court. 

Hathan  H,  Sharpiess^  for  the  relator. 

By  the  Act  of  June  14,  1836,  writs  of  quo 
warranto  may  issue  **  in  case  any  association 
.  .  shall  exercise  any  of  the  franchises  or 
privileges  of  a  corporation  .  .  .  without 
lawful  authority ;  or  in  case  any  corporation  shall 
forfeit  by  mis-user  or  non-user  its  corporate 
rights,  privileges,  or  franchises.  And  in  such 
cases  the  writ  may  be  issued  upon  the  suggestion 
of  the  attorney-general,  or  his  deputy,  or  of  any 
person  or  persons  desiring  to  prosecute  the 
same."  The  only  limitation  of  the  right  of  the 
citizen  to  the  writ  is  that  he  shall  have  some 
particular  interest  in  the  <^uestion  outside  of  that 
which  he  holds  in  common  with  the  public. 
Com.  V.  Cluley,  6  Sm,  270. 

y.  Levering  Jones  and  Thomas  J,  Ashton,  for 
the  respondents. 

A  private  relator,  whether  having  an  interest 
to  be  affected  or  not,  is  not  entitled  of  his  own 
motion  to  the  writ  of  quo  warranto  for  the  spe- 
cific purpose  of  determining  the  existence  or 
non-existence  of  a  corporation. 
Murphy  v.  Bank,  8  Harris,  415. 
Com.  V,  Burrell,  7  Barr,  34. 

The  law  does  not  contemplate  the  use  of  the 
writ  by  an  individual  to  redress  the  wrongs  of 
the  State. 

Com.  V,  R.  R.  Co.,  8  Harris,  518. 
In  questions  involving  merely  the  administra- 
tion of  corporate  functions,  as  the  election  of 
officers,  etc.,  the  writ  is  issuable  at  the  suit  of  a 
private  individual,  but  when  the  question  in- 
volves the  existence  of  corporate  franchises  the 
writ  is  not  issuable  at  the  instance  of  a  private 
relator. 

Fambam  v.  Canal  Co.,  1 1  Sm.  271. 
The  writ  is  not  issuable  where,  as  here,  there 
is  a  remedy  at  common  law. 

People  V,  Turnpike  Co.,  2  Johns.  190. 
A  writ  of  error  does  not  lie  from  the  exercise 
of  a.  judicial  discretion. 

Laird  v,  McCarter,  2  Weekly  Notes,  213. 
Breden  v.  Gilliland,  17  Sm.  34. 

February  28,  1 88 1.  The  Court.  Conceding 
that  a  writ  of  error  lies  to  the  order  made  be- 
low, we  think  it  very  clear  that  this  case  falls 
within  the  principle  established  in  Murphy  v. 


The  Farmers*  Bank  of  Schuylkill  Co.  (8  Harris, 
415),  and  that  a  quo  warranto  did  not  lie  at  the 
suggestion  of  a  private  relator. 

Judgment  affirmed. 

Per  Curiam. 

[See  next  case.] 


July  *8o,  82. 


HofTman's  Appeal. 


Feb.  14, 1 881. 


Railroad —  Unfinished  road— Sale  of  franchises 
— Practice — Preliminary  injunction — Appeal 
from. 

On  an  appeal  from  a  decree  in  a  suit  in  equity  refusing 
to  grant  a  preliminary  injunction,  it  is  a  general  rule  of 
the  Court  to  express  no  opinion  upon  the  merits. 

The  Phila.  and  Chester  Co.  R.  R.  Co.  were  in- 
corporated  in  1 871,  with  the  right  to  build  a  railroad  from 
some  point  in  or  near  the  city  of  Philadelphia,  and  to  con- 
nect with  the  P.  R.  R.  Co.  at  some  point  east  of  Downing- 
town.  By  the  terms  of  the  charter  they  were  required  to 
commence  within  three  years.  After  grading  about  four 
miles  of  the  road,  and  upon  securing  the  right  of  way  for 
about  twenty  miles,  they  became  insolvent  in  1874,  and 
work  was  discontinued.  In  1879  the  franchises  of  the 
road  were  sold  under  a  judgment,  and  the  road  was  then 
reorganized  under  a  new  direction.  In  a  bill  in  equity 
filed  by  a  land  owner,  through  whose  property  the  road 
was  surveyed,  for  a  preliminary  injunction  to  restrain  the 
defendants  from  building  their  road  through  his  land,  on 
the  ground  of  forfeiture  of  charter  for  non-user  and  mis- 
user, for  want  of  title  in  the  purchase  of  the  franchise,  and 
for  non-compliance  with  the  charter,  the  Court  below 
refused  the  injunction : 

Held  (affirming  the  decree  of  the  Court  below),  that 
the  discretion  of  the  Count  was  rightly  exercised. 

Appeal  from  the  Common  Pleas  No.  2,  of 
Philadelphia  County. 

Bill  in  equity,  filed  Dec.  20,  1879,  ^X  Sellers 
Hoffman  against  the  Philadelphia  and  Chester 
Co.  R.  R.  Co.,  Thomas  S.  Cox,  president,  J. 
Clemson  Sharpless,  David  J.  Stevenson,  John 
T.  Williams,  Rowland  D.  Allen,  A.  W.  Steven- 
son,  and  Dr.  J.  G.  Allen,  directors,  praying  for 
(i)  an  injunction  presently  until  final  hearing 
and  perpetually  thereafter,  to  restrain  the 
defendants  from  locating,  building,  and  con- 
structing their  road  upon  the  complainant's  land, 
and  (2)  that  the  defendants  might  be  restrained 
pendmg  proceedings  in  quo  warranto  against  the 
corporation  defendant.  The  facts  as  set  forth 
in  the  bill,  answer,  and  proofs  are  substantially 
the  same  as  those  contained  in  the  suggestion 
for  the  quo  warranto.     (See  preceding  case.) 

Injunction  refused. 

The  complainant  took  this  appeal,  assigning 
for  error  the  refusal  of  the  injunction. 

NcUhan  H,  Sharpless,  for  the  appellant. 

The  respondents  are  not  entitled  to  exercise 
the  franchises  of   the  road,    because  (i)  the 
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franchises  have  fallen  into  abeyance.  For  the 
road  was  not  **  commenced"  within  the  true 
intent  of  the  Act  of  March  17,  1871,  within 
three  years  from  the  passage  of  the  Act.  The 
language  of  the  charter,  ''commenced  within 
three  years  from  date  of  this  Act/'  means  much 
more  than  that  at  the  expiration  of  that  time  a 
few  spadesful  of  earth  should  be  thrown  up  as 
an  alleged  commencement.  On  the  contrary, 
the  plain  intention  was  that  that  period  should  be 
devoted  to  procuring  suj^scriptions  to  the  stock 
in  a  manner  adequate  to  the  end  in  view,  to 
procuring  letters  patent,  and  in  making  con- 
tracts for  construction.  In  this  case,  for  a  irork 
costing  135,000  per  mile,  they  were  able  to 
raise  but  {40,000  in  all.  They  stopped  work 
July  1,  1874,  which  was  not  resumed  until  five 
years  later.  It  is  submitted  that  this  amounted 
to  non-user  within  the  Act  of  March  22,  187 1. 

(2)  The  respondents  failed  to  show  title  in 
themselves  to  the  road.  The  sale  to  Allen  was 
invalid  because  it  was  not  in  compliance  with 
the  Act  of  April  7,  1870.  The  sheriff  made  no 
return  of  a  levy  upon  anything  or  anywhere. 
A  levy  should  have  been  made  in  each  county. 
A  valid  levy  must  precede  a  sheriflTs  sale. 

Duncan's  Appeal,  I  Wr.  500. 
What  did  the  sheriff  convey  to  Allen? 
Granting,  for  the  sake  of  argument,  that  a  rail- 
road was  conveyed,  Allen  then  took  a  road 
thirty  miles  in  length,  four  miles  of  which  only 
were  graded,  without  fixed  termini,  without 
rail  or  cross-tie,  and  without  money  to  get  them. 
But  by  the  term  railroad  is  meant  a  completed 
road. 

Ward  V,  Bedford  and  Bridgeport  R.  W.,  8  Phila.  94. 

(3)  The  franchise  was  forfeited  for  mis-user. 
The  right  granted  was  to  build  a  road  begin- 
ning at  the  city  of  Philadelphia  and  terminating 
at  some  point  on  the  Pennsylvania  Railroad 
east  of  Downingtown,  so  as  to  connect  with  the 
Penna.  R.  R.  When  the  road  was  sold  it  was 
described  as  **  the  right  of  way  from  Philadelphia 
to  West  Chester,  via  Covington,  Newtown,  Sugar- 
town,  and  Goshenville."  It  is  clear,  therefore, 
that  the  original  company  was  perverting  its 
franchises  to  a  very  different  purpose  from  that 
for  which  it  was  granted.  The  new  company 
proceeded  to  survey  an  extension  of  their  line 
from  West  Chester  to  the  southwest  fork  of  the 
Brandy  wine.  This  change  of  route  worked  a 
forfeiture  for  mis-user,  for  a  corporation  is  strictly 
confined  within  the  limitation  of  its  granted 
powers. 

Diligent  Fire  Co.  v.  Com  ,  25  Sm.  291. 
Com.  V,  Commercial  Bank,  4  Casey,  383. 
y.  Levering  Jones  and  Thomas  J,  Ashton^  for 
appellees. 

Prior  to  the  Act  of  June  19, 1871,  the  validity 
of  a  charter  could  not  be  attacked  in  a  collateral 
suit.    That  question  was  to  be  determined  by  a 


scire  facias,  or  by  a  quo  warranto  at  the  suit  of 
the  State. 

Turnpike  Co.  r.  McConahy,  16  S.  &  R.  145. 
A  very  similar  case  was  tried  under  the  Act  of 
June  19,  1871. 

Lejee  v.  Pa-^senger  R.  W.  Co.,  10  Phila.  363. 
But  even  under  the  most  liberal  construction 
of  that  Act  there  has  been  no  forfeiture  of  fran- 
chises. 

It  cannot  be  denied  that  on  Jan.  i,  1874, 
four  to  five  miles  of  grading  had  been  finished, 
$84,000  had  been  subscribed  to  the  stock, 
twenty  miles  of  right  of  way  had  been  obtained, 
aad  (s^,ooo  in  cash  had  bees  pud  is.  Caa  it 
be  contended  that  the  work  had  not  been  com-' 
menced  in  good  faith,  and  that  a  bona  fide  or- 
ganization had  not  taken  place. 

Caley  v,  Phila.  and  Chester  Co.  R.  R.  Co.,  30  Sm. 

364. 

The  sale  to  Allen  was  in  entire  conformity 

with  law.     An  entire  road  running  the  length 

of  the  State  may  be  sold  without  notice  in  each 

county. 

Phila.  and  Bait.  Central  R.  R.  Co.  v.  McCollodiy 

20  Sm.  355. 
Bayard's  Appeal,  22  Id.  453. 
The  franchise  of  a  milroad  may  be  sold  on  a 
fi.  fa.  under  the  Act  of  1870  without  a  return  of 
nulla  bona. 

Williams  v,  Lawrenceville  R.  R.  Co.,  21  Pittsbarrii, 
L.  J.  187. 

A  sheritTs  return  indicates  a  levy.  Unless  the 
contrary  appears  a  sufficient  levy  will  be  pre- 
sumed in  support  of  the  sheriffs  deed. 
Hart  well  t/.  Root,  19  Johns.  347. 
The  title  of  a  purchaser  not  himself  in  fault 
cannot  be  impaired  at  law  or  in  equity  by  any 
mere  clerical  error  or  irregularity  in  the  proceed- 
ings. 

Donaldson  v.  Bank  of  Danville,  8  Harris,  245. 
There  was  a  strict  compliance  on  the  part  of 
the  defendants  with  the  Act  of  April  8,  1861, 
which  vested  in  the  new  purchaser  all  the  power 
of  the  old  corporation. 

Com.  V,  Passenger  R.  W.,  2  Sm.  506. 
There  was  no  mis-user  here,  for  the  corpora- 
tion, the  company,  were  given  a  discretionary 
power  in  the  selection  of  the  route  of  the  road 
in  their  charter. 

New  Castle  and  Richmond   R.   R.   v.    Peru  and 
Indianapolis  R.  R.,  3  Indiana,  467. 
Pending  proceedings  against  a  railroad  by  a 
quo  warranto  to  procure  its  demolition  do  not 
afford  any  ground  for  an  injunction. 
Aurora  v.  C.  R.  R.  Co.,  56  Ind.  80. 
The    plaintiff   has    an    adequate  remedy  at 
common  law  in  an  action  for  damages. 

February  28,  1881.  The  Court.  As  this  is 
an  appeal  from  a  decree  refusing  to  grant  a 
preliminary  injunction,  we  see  no  reason  to 
depart  from  our  general  rule  in  such  cases,  and 
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expressing  no  opinion  upon  the  merits,  content 
ourselves  with  saying  that  we  think  that  the 
discretion  of  the  Court  was  rightly  exercised. 
Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 

[See  preceding  case.] 


Common  illeas— Hato. 


C.  P.  No.  4.  March  26,  1881. 

Fischer  v.  Dandistel,  defendant,  and  The 
Red  Star  Line,  Garnishee. 

Foreign  aitachmenl — Right  of  creditor  to  attach 
goods  on  arrival  from  foreign  port  before 
duties  are  paid — Defense  that  goods  are  in  the 
custody  of  the  United  States  will  not  avail 
garnishee  in  attachment^  who^  before  seizure 
by  the  government ^  had  the  possession  of  the 
goods. 

Rule  to  quash  an  attachment. 
A  writ  of  foreign  attachment  was  issued  at  the 
suit  of  Frederick  Fischer  against  Philipe  Dandis- 
tel,  defendant,  and  the  "Red  Star  Line,"  gar- 
nidiee.  Under  the  writ,  the  sheriff  seized  upon 
fourteen  casks  of  wine  consigned  to  the  defendant 
at  Chicago,  upon  their  arrival  at  Philadelphia  from 
Antwerp.  The  wine  was  shipped  on  a  through 
bill  of  lading  from  Antwerp  to  Chicago,  the 
duties  to  be  paid  at  the  latter  place.  After  the 
seizure  by  the  sheriff,  the  collector  of  the  port 
of  Philadelphia  took  possession  of  the  wine  and 
stored  it  in  a  bonded  warehouse.  The  plaintiff 
thereupon  tendered  the  amount  of  duties  due 
upon  the  wine  to  the  collector,  but  he  refused  to 
receive  them  from  any  one  but  the  defendant  or 
his  duly  authorized  agent.  Upon  the  garnishee 
learning  this  he  obtained  this  rule. 
H.  G.  Ward,  for  the  rule. 
The  garnishee  has  contracted  to  deliver  this 
merchandise  to  defendant  in  Chicago,  and  is 
liable  if  it  fails  so  to  do.  The  goods  are  in  the 
custody  and  control  of  the  United  States.  They 
are  not  subject  to  any  attachment  under  process 
of  this  Coturt,  and  the  attachment  is  therefore 
void. 

Harris  v,  Dennie,  3  Peters,  292. 

Lewin  W,  Barringer^  contra. 

The  right  of  the  United  States  is  simply  that 

of  a  lien  for  duties.    These  we  have  tendered, 

and  our  right  to  receive  them  from  the  collector 

will  be  determined  at  the  proper  time.    The 


actual  possession  in  point  of  law  is  in  the  garni- 
shee, and  hence  subject  to  our  attachment.  The 
case  of  Harris  v.  Dennie  (9upra),  so  far  as  the 
controversy  here  is  concerned,  was  overruled  by 
Conard  v,  Ins.  Co  (6.  Pet.  271). 
The  title  to  the  property  was  in  the  consignees. 

Conard  v,  Ins.  Co.,  I  Pet.  441. 

Tracey  et  al.  v,  Swartwout,  10  Pel.  95. 
The  duties  are  a  debt  due  the  government, 
but  this  defence  cannot  be  set  up  by  the  garni- 
shee. 

U.  S.  V,  L3nnan,  i  Mason,  499. 

U.  S.  V,  Case  of  Silk,  13  Int.  Rev.  Rec.  $8. 

Howland  v,  Harris,  4  Mason,  497. 

The  Court.    Rule  discharged. 

[NoTK. — The  Collector  of  Customs  having  been  made 
a  party  to  the  record,  this  case  was  removed  to  the  United 
States  Circuit  Court,  under  {  643,  Revised  Statutes,  where, 
after  argument,  the  attachment  was  quashed,  April  16, 
1881,  on  the  authority  of  liarrb  v,  Dennie,  3  Pet.  292, 
and  Taylor  v,  Carryl,  20  How.  596.3 


ffiU  gi-  ffltetrirt  Court— 
ILato. 


Feb.  2,  1881. 

Schreiber  &  Sons,  who  sue  as  well  for 
the  United  States  as  for  themselves,  v. 
Sharpless  ft  Sons. 

Copyright-^Revised  Statutes,  §  4^5 —  Violation 
of  by  Agent — Does  not  render  principal  liable 
to  penalty  inflicted  by  the  Act — Remedial  and 
penal  statutes  distinguished. 
Rule  for  a  new  trial. 

This  was  a  qui  tarn  action  under  §  4965  of  the 
Revised  Statutes  of  the  United  States,  to  recover 
from  defendants  the  sum  of  ^15,000  penalty  for 
copying  and  publishing  a  photograph,  copyrighted 
by  Schreiber  &  Sons,  without  their  consent. 

On  the  trial  the  following  facts  appeared : 
The  plaintiffs,  Schreiber  &  Sons,  some  time  after 
the  birth  of  the  baby  elephant  **Americus,**  took 
a  photograph  of  the  mother  and  her  infant,  which 
they  caused  to  be  duly  copyrighted,  and  printed 
a  notice  of  the  copyright  on  every  copy  sold  by 
them.  Mr.  Thornton,  the  superintendent  of  the 
domestic  department  of  defendants'  store,  act- 
ing in  his  capacity  of  manager,  and  without  in- 
structions from  defendants,  purchased  one  of  said 
photographs,  took  it  to  an  engraver,  whom  he 
directed  to  have  15,000  labels  with  parti-colored 
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borders  copied  from  it.  Of  these  copies  5000 
were  sent  to  a  dyer,  a  quantity  of  pieces  of  cam- 
bric goods  were  ticketed  with  this  label,  and  to- 
gether with  the  balance  of  the  copies  were  sent 
to  defendants'  store,  where  the  goods  so  labelle^d 
were  exposed  to  sale.  Before  any  sales  had 
taken  place,  however,  Mr.  Thornton  took  a  piece 
of  the  goods  so  labelled,  and  the  card  containing 
the  copyrighted  photograph  to  Charles  Sharpless, 
the  senior  naember  of  defendants'  firm,  who, 
upon  examination,  approved  of  the  label,  and 
instructed  Mr.  Thornton  to  place  the  goods  upon 
the  market.  Some  200  pieces  of  the  goods  so 
labelled  were  sold,  and  the  balance  found  at  de- 
fendants' store. 

Butler,  J.,  before  whom  the  case  was  tried 
gave  the  jury  binding  instructions  to  find  for  de- 
fendants. The  verdict  was  rendered  accord- 
ingly, and  this  rule  for  a  new  trial  was  taken. 

H,  P,  Brown,  Assistant  District  Attorney,  and 
John  K,  Valentine,  District  Attorney,  represent- 
ing the  United  States,  and  F,  C,  Brewster,  re- 
presenting Schreiber  &  Sons,  for  the  rule. 

Any  notification  in  printing  to  the  public  is  a 
publishing. 

Marsh  v,  Warren,  14  Blatch.  263. 
It  is  no  defence  to  say  that  a  printed  work  is 
not  offered  for  sale  itself,  but  merely  used  to  pro- 
mote the  sale  of  an  article  to  which  it  is  attached. 

Houen  v,  Arthur,  I  H.  &  M.  603 ;  32  L.  J.  Ch.  771. 
The  maxim.  Qui  facit  per  alium  facit  per  se, 
is  binding  as  well  in  criminal  as  in  civil  actions. 

Am.  Fur  Co.  v,  U.  S.,  2  Peters,  358. 

Cliquot  Champagne,  3  Wall.  1 14. 

U.  S.  v»  Gooding,  12  Wheaton,46a 

Stockwell  V.  U.  S.,  13  Wall.  548. 

U.  S.  V,  Voss,  I  Cranch  C.  C.  loi. 

U.  S.  r.  Conner,  I  Cranch  C.  C.  102. 
Ratification  of  acts  of  agents,  and  a  subsequent 
assent,  is  equivalent  to  an  original  authority  and 
direction. 

Drakely  v,  Gregg,  8  Wall.  242. 

Clark's  Ex*rs.  v.  Van  Riemsdyk,  9  Cr.  153. 

U..S.  V,  278  Bbls.  Distilled  Spirits,  ii  Wall.  356. 
A  principal  is  liable  for  the  torts  of  an  agent. 

Del.  Col.  V,  Arnold,  3  Dall.  333. 

R.  R.  Co.  V.  Hanning,  15  Wall.  649. 
E,  Jdunn,  Jr,,  contra,  was  not  called  upon^ 
His  paper-book  contained  the  following  authori- 
ties;— 

The  statute  under  which  this  suit  is  brought 
being  a  penal  statute  must  be  construed  strictly, 
and  in  such  cases  the  principal  is  not  bound  by 
the  acts  of  his  agent. 

U.  S.  V.  Sheldon,  2  Wheaton,  119. 

Myers  v,  Foster,  6  Cowan,  567. 

Cone  V,  Bowles,  I  Salk.  205. 

Lamb  v,  Palk,  9  C.  &  P.  629. 

Reed  v,  Allegheny,  79  Penna.  30a 

Wray  v.  Evans,  80  Penna.  102. 

Wharton  on  Agency,  \  482. 

EwelPs  Evans  on  Agency,  *62o,  {  3,  482  et  seq, 

C.  A.  V. 


Feb.  7,  1 88 1.  The  Court.  On  the  trial, 
the  Court,  after  referring  to  the  fact  that  the  suit 
is  against  the  firm  of  Charles  Sharpless  &  Sons, 
charged  that  the  claim  of  the  plaintiffs  is  two- 
fold :  6rst,  for  copying  the  picture,  and  second, 
for  publishing  the  copies;  that  as  respects  the 
first,  the  evidence  shows  the  copying  to  have 
been  done  by  the  firm's  employ^,  Mr.  Thornton, 
without  its  assent  or  knowledge,  and  that  it  was 
not,  therefore,  responsible  for  his  act ;  that  the 
suit  being  brought  to  recover  a  penalty,  the  doc- 
trines of  principal  and  agent  which  prevail  in  civil 
transactions,  are  inapplicable.  That  as  respects 
the  claim  for  publishing,  if  it  be  admitted  that 
the  term  "  publish"  as  employed  in  the  statute, 
has  reference  to  pictures,  there  is  no  evidence  that 
the  defendant  published  the  copies  procured  by 
Mr.  Thornton;  that,  as  the  evidence  shows,  a 
number  of  the  copies  were  taken  to  the  store  by 
Mr.  Thornton,  and  others  sent  to  the  dyer's, 
where  they  were  affixed  to  goods,  which  were 
subsequently  taken  to  the  defendants'  store;  that 
Charles  Sharpless  first  saw  the  copies  when  the 
goods  arrived,  and  was  then  informed  of  Mr. 
Thornton's  acts  in  procuring  them  ;  that  a  part 
of  the  goods  were  subsequently  sold,  with  the 
labels  attached ;  that  the  publication  of  the  copies 
had  been  made  by  Mr.  Thornton  and  the  dyer, 
before  the  attention  of  Mr.  Sharpless  was  called 
to  the  subject;  and  that  the  other  members  of 
the  firm  never  had  any  knowledge  respecting  it. 
The  jury  was,  therefore,  instructed  that  the  evi- 
dence did  not  warrant  a  recovery,  and  to  render 
a  verdict  for  the  defendants. 

The  only  question  presented  on  the  trial,  and 
the  only  question  now  presented,  is,  can  the  de- 
fendant be  held  responsible,  under  the  statute, 
for  what  was  done  by  its  agent  or  agents,  in  pur- 
suance of  their  employment,  without  its  know- 
ledge. On  the  trial  I  believed  it  could  not;  and 
after  hearing  the  plaintiffs  counsel  on  this  mo- 
tion for  a  new  trial,  I  believe  so  still.  The  case 
of  Stockwell  V.  U.  S.  (13  Wallace,  548),  draws  a 
distinction  between  remedial,  or  compensatory 
statutes,  and  penal  statutes.  That  the  statute 
here  involved  is  penal,  is  not  open  to  doubt. 

If  the  suit  might  be  regarded  as  against  the 
several  members  of  the  firm  individually,  and  a 
recovery  be  sustained  against  Charles  Sharpless 
alone,  for  publishing,  a  question  might  possibly 
arise  whether  the  case  should  have  gone  to  the 
jury,  as  upon  a  suit  against  him  only.  No  such 
claim  having  been  made,  however,  at  the  trial, 
this  aspect  of  the  case  was  not  considered.  As 
the  record  stands,  I  incline  to  believe  the  claim, 
if  made,  must  have  been  denied. 

The  rule,  therefore,  is  discharged. 

Opinion  by  Butler,  Dist.  J.  McKennan,  Cir. 
J.,  concurred. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


405 


Weekly  Notes  of  Cases. 


Vol.  X.]    THURSDA  Y,  SEPT.  ag,  iSSi.    [No.  24. 


g)\tpreme  ©oxirt. 


May,  *8i,  172.  May  19  &  20,  1881. 

Commonwealth  v.  Texas  &  Pacific 

Railway  Company. 

Taxation —  Corporations — Constitutional  law — 
What  is  a  ^^ foreign  corporation''  under  sect, 
i6y  Act  of  7  June^  ihjg — Construction  of 
proviso  of  said  Act. 

A  corporation  chartered  by  the  Congress  of  the  United 
States,  doing  business  in  Pennsylvania,  is  not  a  **  foreign 
corporation"  under  the  1 6th  section  of  the  Act  of  7  June, 
1879  (^*  ^'  '20)>  A"^  hence  is  not  liable  to  pay  a  license 
tax. 

The  genera]  government  in  its  relation  to  that  of  the  sev- 
eral States  cannot  be  considered  a  foreign  government  in  the 
ordinary  acceptation  of  that  term.  Within  the  sphere  of 
its  delegated  powers  its  authority  extends  over  all  the 
States  of  which  it  is  composed,  and  to  that  extent  it  may 
be  said  to  be  identified  with  the  government  of  each. 
Hence  a  corporation  created  by  the  government  of  the 
United  States  cannot  with  propriety  b^  called  a  foreign 
corporation. 

The  phrase  in  the  proviso  to  Sect.  16,  Act  7  June,  1879, 
"  or  whose  capital  stock  or  a  majority  thereof,*'  etc.,  refers 
to  the  capital  stock  actually  issued,  and  not  to  capital 
stock  merely  authorized. 

Error  to  the  Common  Pleas  of  Dauphin  Co. 

This  was,  in  the  Court  below,  an  appeal  of 
the  Texas  &  Pacific  Railway  Company  from 
the  settlement  of  an  account  against  them  by  the 
accounting  officers  of  the  Commonwealth,  for 
office  license,  under  section  16,  of  the  Act  of 
7th  of  June,  1879  (P.  L.  120),  which  is  as  fol- 
lows : — 

"  Section  16.  That  from  and  after  the  first  day  of  July, 
Anno  Domini  one  thousand  eight  hundred  and  seventy- 
nine,"  no  foreign  corporation,  except  foreign  insurance 
companies,  which  does  not  invest  and  use  its  capital  in 
this  Commonwealth,  shall  have  an  office  or  offices  in  this 
Commonwealth  for  the  use  of  its  officers,  stockholders, 
agents,  or  empIo)6s,  unless  it  shall  first  have  obtained 
from  the  Auditor-General  an  annual  license  so  to  do,  and 
for  said  license  every  such  corporation  shall  pay  into  the 
Slate  treasury,  for  the  use  of  the  Commonwealth,  annu- 
ally, one- fourth  of  a  mill  on  each  dollar  of  capital  stock 
which  said  company  is  authorized  to  have,  and  the  Auditor 
General  shall  not  issue  a  license  to  any  corporation  until 
said  license  fee  shall  have  been  paid.  The  Auditor-Gen- 
eral and  State  Treasurer  are  hereby  authorized  to  settle 
and  have  collected  an  account  against  any  company  vio- 
lating the  provisions  of  this  section  for  the  amount  of  such 
license  fee,  together  with  a  penalty  of  fifty  per  centum  for 


failure  to  pay  the  same :  ProvUtd,  That  no  license  shall 
be  necessary  for  any  corporation  jmying  a  tax  under  any 
previous  section  of  this  Act,  or  whose  capital  stock  or  a 
majority  thereof  is  owned  or  controlled  by  a  corporation 
of  this  State  which  does  pay  a  tax  under  any  previous 
section  of  this  Act.'* 

Under  the  terms  of  the  above  section  the 
Auditor-General  and  State  Treasurer,  upon  the 
2ist  day  of  October,  1880,  settled  an  account 
against  the  Texas  and  Pacific  Railway  Co.,  for 
office  license,  upon  the  authorized  capital  stock 
of  the  company,  which  is  ^50,000, 000.  The 
tax  being  at  the  rate  of  one-fourth  mill  for  each 
dollar  of  tliat  capital,  amounted  to  ^12,500  with 
interest  from  21st  October,  1880. 

The  company  thereupon  filed  an  appeal  from 
the  settlement  so  made  against  it,  their  specifica- 
tion of  objections  being  as  follows:  (i)  The 
Texas  &  Pacific  Railway  Co.  has  by  reason  of 
its  charter  granted  by  the  Congress  of  the  United 
States  a  legal  existence  in  Pennsylvania,  and  not 
being  a  foreign  corporation,  is  not  subject  to  the 
provisions  of  the  sixteenth  section  of  the  Act  of 
June  7,  1879.  (2)  The  said  settlement  is  erro- 
neous and  illegal,  because  if  the  sixteenth  section 
of  the  Act  of  June  7,  1879,  requires  a  license  to 
be  obtained  by  the  Texas  &  Pacific  Railway  Co., 
from  the  Auditor-General  of  Pennsylvania,  then 
the  said  section  is  in  conflict  with  the  Act  of  Con- 
gress, entitled,  **An  Act  to  incorporate  the  Texas 
&  Pacific  Railway  Company,  and  to  aid  in  the 
construction  of  its  road,  and  for  other  purposes,** 
approved  March  3,  1871  ;  the  Act  of  Congress, 
supplementary  thereto,  approved  May  2,  1872, 
and  the  Constitution  of  the  United  States,  either 
or  all  of  them,  and  is  therefore  void.  (3)  The 
Texas  &  Pacific  Railway  Company  is  not  bound 
to  pay  the  sum  wherewith  it  is  charged,  or  any 
part  thereof,  because  a  majority  of  the  capital 
stock  of  said  company  was,  during  the  whole  of 
the  period  covered  by  the  aforesaid  settlement, 
owned  or  controlled  by  a  corporation  of  the 
State  of  Pennsylvania,  paying  a  tax  under  the 
fourth  section  of  the  Act  of  June  7,  1879. 

The  case  was  tried  before  Pearson,  J.,  by 
agreement  of  counsel  dispensing  with  trial  by 
jury  as  provided  by  the  Act  of  April  22,  1874 
(Purd.  Dig.,  Supplement,  p.  1939)^ 

The  authorized  capital  stock  of  the  company 
was  $50,000,000,  of  which  it  had  issued 
^7»902,5oo.  Of  this  latter  amount  all  except  a 
few  shares  were  held  by  the  California  &  Texas 
Railway  Construction  Company,  a  corporation  of 
this  State,  which  at  that  time  had  a  capital  stock 
of  $8,221,250,  but  which  was  valued  in  the  tax 
returns  of  their  company  at  only  $100,000. 

The  following  facts  were  found  by  the  Court : 
The  defendant  company  was  incorporated  by 
the  Congress  of  the  United  States,  by  an  Act 
approved  May  2,  1872,  to  construct  a  rail- 
way, from  Marshall,  ia  the  State  of  Texus,  to 
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San  Diego  Bay,  in  the  State  of  California,  and 
authorized  to  have  a  capital  stock  in  a  sum  not 
exceeding  fifty  million  of  dollars,  as  should  be 
fixed  by  the  directors.  The  company  was  regu- 
larly formed,  and  by  its  by-laws  fixed  that  sum  as 
the  amount  of  its  capital.  The  company  rented 
an  office  in  the  city  of  Philadelphia,  No.  275  S. 
Fourth  Street,  prior  to  the  year  1879,  ^^^  still 
has  its  occupancy  for  the  use  of  its  officers,  stock- 
holders, agents,  or  employ&,  in  which  that  part 
of  its  business  done  in  Pennsylvania  is  transacted. 
It  also,  in  the  year  1874,  made  an  arrangement 
with  the  '*  California  &  Texas  Railway  Construc- 
tion Company"  (a  corporation  created  by  the 
State  of  Pennsylvania,  and  having  its  capital  and 
transacting  its  business  therein),  to  raise  capital 
and  carry  on  the  construction  of  its  road,  and 
the  same  was  done  under  the  arrangements,  and 
on  the  terms  of  the  contracts  executed  between 
the  companies.  The  said  construction  company 
paid  a  tax  on  its  capital  stock  into  the  treasury  of 
the  State  of  Pennsylvania.  On  the  21st  day  of 
October,  1880,  the  Auditor-General  and  State 
Treasurer  settled  a  license  tax  against  *'The 
Texas  &  Pacific  Railway  Company"  of  $12,500, 
on  account  of  its  having  an  office  in  this  Com- 
monwealth for  the  use  of  its  officers,  etc.,  and 
for  the  transaction  of  its  business,  without  having 
obtained  a  license  from  the  Auditor-General  so 
to  do,  or  having  invested  and  used  its  capital 
stock  in  this  Commonwealth,  from  which  settle- 
ment the  said  company  has,  in  due  form  of  law, 
takea  an  appeal. 

The  decision  of  the  Court,  upon  the  above 
facts,  was  as  follows :  This  case  presents  two  pro- 
minent points :  First  Is  the  defendant  a  foreign 
corporation  ?  To  constitute  it  such  it  must  be 
set  up  or  created  by  a  foreign  government. 
This  corporation  is  created  by  the  United  States. 
Is  that  a  foreign  government  to  the  State  of 
Pennsylvania  ?  It  is  not  a  sovereignty  outside  of 
Pennsylvania,  but  within  it,  spreading  all  over  it, 
a  superior  government  embracing  it ;  the  citi- 
zens of  the  United  States  constituting  citizens  of 
Pennsylvania,  and  the  citizens  of  Pennsylvania 
being  citizens  of  the  United  States;  the  laws 
of  the  United  States  governing  and  controlling 
Pennsylvania;  the  same  Courts  having  juris- 
diction over  each,  dispensing  justice  alike  for 
each.  The  neighboring  States  have  no  such 
authority  within  this  State,  nor  over  them.  If 
the  Legislature  intended  to  exclude  the  United 
States  from  having  power  to  create  corporations 
within  Pennsylvania,  it  certainly  did  not  use  very 
apt  words  to  express  the  intention  in  speaking  of 
foreign  corporations.  It  is  as  much  a  domestic 
corporation  as  if  created  by  a  law  of  this  State. 
It  emanates  from  a  power  within  this  State.  No 
permission  would  have  to  be  asked  by  the  govern- 
ment of  the  United  States  to  take  possession  of 


any  part  of  our  soil  required  for  a  public  purpose, 
within  the  State,  as  for  a  fort,  a  post-office,  or  a 
custom-house.  Each  year  is  proving  more  and 
more  that  the  jurisdiction  of  the  Courts  created 
by  the  laws  of  both  governments  are  concurrent 
— they  run  together.  There  are  not  many  deci- 
sions of  the  Courts  of  superior  jurisdiction  show- 
ing that  the  United  States  is  not  a  foreign  sove- 
reignty to  the  State  of  Pennsylvania,  but  the 
same  sovereignty,  but  there  are  a  few  to  be  found. 
In  Chaflin  v.  Houseman,  assignee  (3  Otto,  136), 
Justice  Bradley  says :  "  The  United  States  is 
not  a  foreign  sovereignty  as  regards  the  several 
States,  but  is  a  concurrent,  and  within  its  jurisdic- 
tion, paramount  sovereignty.  Every  citizen  of 
a  State  is  a  subject  of  two  distinct  sovereignties, 
having  concurrent  jurisdiction  in  the  State."  In 
Ordway  v.  The  Central  National  Bank  of  Balti- 
more, Mr.  Justice  Alvey  announces  a  similar 
doctrine.  He  says,  at  page  566  of  Thompson's 
National  Bank  Cases  :  *'  The  laws  of  the  United 
States  are  laws  in  the  several  Slates,  and  just  as 
much  binding  on  the  citizens  and  Courts  thereof 
as  the  State  laws  are.  The  United  States  is  not  a 
foreign  sovereignty  as  regards  the  several  States, 
but  it  is  a  concurrent  and,  within  its  jurisdiction, 
a  paramount  sovereignty.  Every  citizen  of  a 
State  is  a  subject  of  two  distinct  sovereignties 
having  concurrent  jurisdiction  in  the  State — con- 
current as  to  place  or  person,  though  distinct  as 
to  subject  matter.**  Again,  he  sa>s:  **  The  two 
jurisdictions  are  not  foreign  to  each  other,  nor  to 
be  treated  by  each  other  as  such,  but  as  Courts  of 
the  same  country." 

There  is  no  doubt  of  the  power  of  the  State 
to  impose  a  tax  on  the  corporation  created  and 
placed  in  its  midst  by  the  United  States,  unless 
for  national  purposes,  but  it  must  clearly  describe 
it  as  it  is,  and  exclude  or  tax  it  in  express  words, 
not  as  a  foreign  corporation.  The  United  States 
could  also  force  it  on  the  State,  but  must  do  it 
by  apt  words,  and  for  good  and  proper  reasons, 
showing  or  avering  the  necessity. 

Second,  The  evidence  shows  that  a  connection 
was  formed  between  the  Texas  and  Pacific  Rail- 
way Company,  and  the  ''California  and  Texas 
Railway  Construction  Company,"  to  carry  on 
the  work.  This,  as  found,  was  a  corporation 
created  by,  and  existing  in  Pennsylvania,  and 
subject  to  taxation  under  her  laws.  This  com- 
pany had  a  nominal  capital  of  ten  millions  of 
dollars,  one  subscribed  of  18,221,250  and  actu- 
ally paid  in  of  J7, 902, 500,  all  of  which,  so  far 
as  we  can  collect,  was  expended  in  building  the 
Texas  and  Pacific  Railway.  Yet  its  capital  stock 
was  owned  and  controlled  by  a  corporation  of 
this  State,  and  pays  a  tax  into  its  treasury  under 
this  Act.  By  the  end  of  the  year  1880,  its  stock 
was  reduced  to  J 100, 000,  on  which  it  paid  tax 
that  year,  yet  probably  during  the  year  1879 
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it  held  St  much  larger  capital.  Its  stock  was 
actually  taxed  and  paid  to  the  amount  of  I299.35 
as  per  receipt.  The  question  is,  does  that  ex- 
onerate the  defendant  company?  It  is  very  pro- 
bable that  the  construction  company  would  have 
been  taxed  to  a  much  larger  amount  under  our 
laws.  Its  tax  from  1874  down  to  1879  would 
have  been  much  higher,  but  that  is  not  an  im- 
portant point.  This  was  not  a  settlement  for 
taxes  on  the  capital  stock  of  the  '*  Construction 
Company,'*  but  for  a  license  tax  against  the 
Texas  and  Pacific  Company.  If  that  company 
was  not  subject  to  such  a  tax,  this  amount  as  set- 
tled cannot  be  sustained.  The  evidence  clearly 
shows  that  it  was  connected  with  a  Pennsylvania 
corporation,  which  was  subject  to  taxation; 
therefore,  by  the  very  terms  of  the  Act,  the 
Texas  and  Pacific  Company  could  not  be  called 
on  to  pay  a  license  tax ;  such  appears  to  be  the 
words  of  the  Act,  apparently  introduced  for  the 
express  purpose  of  exonerating  this  company. 
So  far  as  we  can  see  this  charge  of  tax  is  illegal. 

Here  our  action  might  stop,  as  we  can  predi- 
cate nothing  on  the  objection  that  the  Act  of 
Assembly,  on  which  this  tax  is  founded,  is  in 
conflict  with  the  Constitution  of  Pennsylvania. 
In  what  particular  do  they  conflict  ?  The  Act  of 
181 1  requires  that  the  person  appealing  shall  in 
his  appeal  specify  the  particular  in  which  he  ob- 
jects. There  is  no  specification  of  objections 
here ;  merely  saying  that  the  statute  is  in  conflict 
with  the  Constitution  is  too  general ;  it  cannot 
be  called  a  specification.  It  should  certainly  be 
sufficiently  minute  to  direct  the  public  officers  to 
the  objection.  We  cannot  tell  whether  the  ob- 
jection is  to  the  title,  or  the  subject  matter  of  the 
tax,  because  it  is  not  uniform,  or  imposed  on 
improper  objects.  This  Court  can  never  travel 
out  of  the  specifications ;  it  is  confined  to  them. 
.  .  .  .  For  reasons  already  given  we  are  of 
the  opinion  that  this  license  tax  cannot  be  sus- 
tained. We,  therefore,  give  judgment  in  favor 
of  the  defendant,  and  that  the  Commonwealth 
has  no  cause  of  action. 

To  this  decision  the  Commonwealth  filed  the 
following  exceptions: — 

(i)  The  Court  erred  in  deciding  as  follows: 
'*  There  is  no  doubt  of  the  power  of  the  State  to 
impose  a  tax  on  the  corporation  created  and 
placed  in  its  midst  by  the  United  States,  unless 
for  national  purposes,  and  it  must  clearly  describe 
it  as  it  is,  and  exclude  or  tax  it  in  express  words, 
not  as  a  foreign  corporation." 

(2)  The  Court  erred  in  deciding  as  follows: 
"The  evidence  clearly  showed  that  it  (*The 
Texas  and  Pacific  Railway  Company')  was  con- 
nected with  a  Pennsylvania  corporation,  which 
was  subject  to  taxation ;  therefore,  by  the  very 
terms  of  the  Act,  the  Texas  and  Pacific  Company 
could  not  be  called  upon  to  pay  a  license  tax, 


such  appears  to  be  the  words  of  the  Act,  appa- 
rently introduced  for  the  express  purpose  of  ex- 
onerating this  company." 

(3)  The  Court  erred  in  entering  judgment  in 
favor  of  the  company  and  against  the  Common- 
wealth. 

The  Court  overruled  the  exceptions,  and  en- 
tered judgment  for  the  defendant,  whereupon 
the  Commonwealth  took  this  appeal,  and  assigned 
this  action  as  error. 

Lyman  D,  Gilbert ^  Deputy  Attorney-General, 
and  Henry  W,  Palmer^  Attorney-General,  for 
the  Commonwealth. 

Does  the  control  by  a  Pennsylvania  corpora- 
tion of  less  than  $8,000,000  of  a  capital  stock  of 
a  corporation  whose  authorized  capital  is 
150,000,000  exempt  it  from  the  payment  of  this 
license  fee  ?  The  Legislature  in  enacting  section 
16  of  the  Act  of  June  7,  1879,  found  that  many 
corporations,  created  by  other  sovereignties,  came 
into  this  State  and  here  made  their  permanent 
home,  without  bringing  any  taxable  property, 
and  thus  were  in  many  instances  enabled  to 
transact  business  upon  terms  of  equality  with 
domestic  corporations,  without  bearing  any  of 
their  burdens.  To  remedy  this,  the  Legislature 
determined  that  all  corporations  of  alien  birth 
should  pay  a  license  tax,  or  retire  from  our  juris- 
diction unless  the  majority  of  their  stock  was 
"owned  or  controlled"  by  one  of  our  tax-paying 
corporations.  The  reason  for  the  license  tax 
ceased  when  the  property  of  the  alien  corpora- 
tion was  brought  within  our  taxing  power  and 
bore  its  proportion  of  the  public  burdens. 

The  "  ownership"  that  excuses  the  payment 
of  d  license  tax  is  an  ownership  that  subjects  the 
majority  of  the  capital  stock  to  taxation.  The 
"  control"  must  be  such  a  control  as  makes  the 
capital  stock  an  object  of  taxation.  An  alien 
corporation  does  not  make  a  sufficient  defence  to 
a  demand  for  this  tax  by  replying  that  a  majority 
of  its  stock  is  owned  or  controlled  by  a  domestic 
corporation.  It  must  also  show  that  the  cor- 
poration owning  or  controlling  the  majority  of 
its  stock  pays  taxes  to  the  State  under  the  revenue 
law  of  1879.  ^t  VDM%\.  be  an  ownership  or  con- 
trol that  subjects  the  property  to  corporate  taxa- 
tion. 

Upon  what  amount  of  capital  stock  is  the  tax 
to  be  computed  ?  The  section  says  the  tax  shall 
be  upon  "  each  dollar  of  capital  stock  which  said 
company  is  authorized  to  have."  Hence  when 
an  alien  company  claims  exemption  upon  this 
ground,  it  must  show  that  a  majority  of  the  au- 
thorized capital  stock  of  the  company  is  owned 
or  controlled  by  a  domestic  corporation  which  is 
a  tax-payer.  Since  the  Texas  and  Pacific  Rail- 
way Company  has  not  shown  this,  it  is  liable  to 
this  license  tax. 

Did  the  Legislature  by  the  words  "foreign 
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corporation/*  intend  to  tax  a  corporation  having 
a  congressional  charter  ?  The  whole  object  and 
purpose  of  the  section  is  taxation  and  revenue. 
If  a  corporation  had  a  grant  from  any  other 
sovereignty,  but  no  property  within  our  State, 
prior  to  the  passage  of  this  Act  it  could  not  be 
taxed  for  State  purposes,  even  if  its  most  valuable 
business  was  done  within  our  limits  and  under 
our  protection.  Hence  the  proper  construction 
of  the  law  is  that  the  word  **  foreign*'  corpora- 
tion means  a  corporation  not  created  by  our 
sovereignty,  and  full  effect  will  be  given  to  the 
spirit  and  letter  of  the  section  only  by  declaring 
that  the  Legislature  intended  to  tax  the  defend- 
ant corporation,  because  it  did  not  owe  its  exist- 
ence to  a  grant  from  the  Commonwealth  of 
Pennsylvania.  The  words  **  other  governments** 
in  the  Act  of  April  29, 1844,  includes  the  United 
States. 

Mintzer  v.  County  of  Montgomery,  4  Sm.  139. 

M,  E,  Olmsted,  for  the  defendant  in  error. 

The  Texas  and  Pacific  Railway  Company  is  a 
corporation  created  by  the  Congress  of  the  United 
States,  and  hence  is  not  a  foreign  corporation. 
Under  its  charter  it  is  empowered  "  to  sue  and 
be  sued,  plead  and  be  impleaded,  in  all  courts  of 
law  and  equity  within  the  United  States.**  A 
corporation  created  by  the  United  States  has  a 
legal  existence  everywhere  within  the  United 
States. 

Eby  V.  Northern  Pacific  Railroad,  6  Weekly  Notes, 

A  corporation  has  a  legal  existence  anywhere 
within  the  limits  of  the  sovereignty  from  which 
its  corporate  existence  is  derived,  and  cannot  be 
said  to  be  foreign  to  a  jurisdiction  which  consti- 
tutes a  part  of  that  sovereignty. 

Eby  V,  Northern  Pacific  Railroad,  7  Weekly  Notes, 
145. 
Corporations  created  by  Act  of  Congress  can 
be  legally  established  within  the  State  without 
the  consent  of  the  State  Legislature. 
Stetson  V.  City  of  Bangor,  56  Maine,  288. 
Casey  V.  Galli,  U.   S.  Sup.  Ct.   1876;  Thompson's 

Nat.  Bank  Cases,  142. 
City  of  Pittsburg  v.  First  National  Bank,  5  P.  F. 
Smith,  45. 

Though  the  government  of  the  United  States 
is  an  **  other"  government  as  distinguished  from 
the  State  government,  it  is  nevertheless  not  a 
foreign  government. 

Mintzer  v.  County  of  Montgomery,  4  P.  F.  Smith, 
«39- 
As  a  conclusive  authority  upon  this  subject  we 
rely  upon  the  case  cited  in  the  opinion  of  the 
Court  below. 

Claflin  V,  Houseman,  3  Otto,  130. 
For  cases  showing  the  rights  of  States  over  cor- 
porations of  other  States,  see — 

Bank  of  Augusta  v,  Earle,  13  Peters,  519. 
Paul  V,  Virginia,  8  Wallace,  168. 
The  Commonwealth's  second  assignment  of 


error  is  the  finding  of  the  Court  below — that  the 
capital  stock  of  the  Texas  and  Pacific  Railway 
Company  **  was  owned  and  controlled  by  a  cor- 
poration of  this  State,  which  pays  a  tax  into  its 
treasury,  under  the  Act  .  .  .  therefore,  by 
the  very  terms  of  the  Act,  the  Texas  and  Pacific 
Railway  Company  could  not  be  called  upon  to 
pay  a  license  tax."  The  proviso  exempts  every 
corporation  *'  whose  capital  stock,  or  a  majority 
thereof,  is  owned  and  controlled,"  etc.  It  does 
not  contain  the  word  "authorized" — hence  the 
argument  of  the  Commonwealth  falls.  This  find- 
ing of  the  Court  below  is  a  finding  of  fact,  be- 
hind which  this  Court  will  not  inquire. 

Act  of  April  22, 1874,  Purd.  Dig.  Supplement,  1939. 

Jamison  v.  Collins,  2  Norris,  359. 

Lee  V.  Keys,  7  Norris,  175. 

Commonwealth  v.  Lehigh  Valley  R.  R.  Co.,  May 
Term,  1880,  No.  217;  not  reported. 

June  13,  1881.  The  Court.  The  sixteenth 
section  of  the  Revenue  Act  of  June  7, 1879,  pro- 
vides that  no  foreign  corporation,  except  foreign 
insurance  companies,  etc.,  shall  have  an  oflfice  in 
this  Commonwealth,  for  the  use  of  its  officers, 
stockholders,  agents,  or  employes,  without  first 
having  obtained  fronj  the  Auditor-General  a 
license  to  do  so ;  for  which  license  every  such 
corporation  shall  pay  **  annually  one-fourth  of  a 
mill  on  each  dollar  of  the  capital  stock  which 
said  company  is  authorized  to  have"  .  .  . ; 
**  Provided  that  no  license  shall  be  necessary  for 
any  corporation  paying  a  tax  under  any  previous 
section  of  this  Act,  or  whose  capital  stock  or  a 
majority  thereof  is  owned  or  controlled  by  a  cor- 
poration of  this  State  which  does  pay  a  tax  under 
any  previous  section  of  this  Act." 

It  is  admitted  that  the  defendant  company  was 
incorporated  by  Act  of  Congress  for  the  purpose 
of  constructing  and  operating  a  railroad  from  a 
point  in  the  State  of  Texas  to  San  Diego,  Cali- 
fornia, with  an  authorized  capital  not  exceeding 
fifty  millions  of  dollars,  less  than  one-sixth  of 
which  was  issued,  and  that  the  company  has  not 
invested  or  used  its  capital  in  this  Common- 
wealth, except  in  the  purchase  of  rails  and  other 
railroad  materials  and  supplies ;  but,  during  the 
year  ending  July  i,  1880,  it  kept  and  maintained 
for  the  use  of  its  officers,  stockholders,  agents, 
and  employes,  in  the  transaction  of  their  busi- 
ness, an  office  in  the  city  of  Philadelphia  without 
having  obtained  a  license  from  the  Auditor-Gen- 
eral. The  company  having  thus  failed  to  pro- 
cure a  license,  the  Auditor-General  and  State 
Treasurer,  in  pursuance  of  the  provisions  of  the 
Act,  settled  an  account  against  it  for  112,500, 
with  interest  from  October  21,  1880. 

From  this  settlement  an  appeal  was  taken  by 
the  company,  and  the  Court  of  Common  Pleas, 
in  a  clear  and  able  opinion,  held  that  it  was  not 
liable,  for  the  reasons  that  it  is  not  a  foreign  cor- 
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poration,  within  the  meaning  of  the  Act,  and 
that  nearly  all  its  capital  stock,  actually  issued, 
was  held  and  controlled  by  the  California  and 
Texas  Construction  Company,  a  corporation  of 
this  State,  which  was  liable  to  pay  and  did  pay  a 
tax  under  a  previous  section  of  the  Act,  and 
hence  the  defendant  was  within  the  protection 
of  the  proviso  above  quoted.  These  are  control- 
ling points  in  the  case,  and  if  either  of  them  be 
correct  the  judgment  must  be  affirmed. 

The  general  government,  in  its  relations  to 
that  of  the  several  States,  cannot  be  considered 
a  foreign  government  in  the  ordinary  acceptation 
of  that  term.  Within  the  sphere  of  its  delegated 
powers  its  authority  extends  over  all  the  States 
k  of  which  it  is  composed,  and  to  that  extent  it 
'  may  be  said  to  be  identified  with  the  government 
of  each.  Hence,  a  corporation  created  by  the 
government  of  the  United  States  cannot  with 
propriety  be  called  a  foreign  corporation.  It  is 
contended,  however,  that  in  a  more  comprehen- 
sive sense  all  corporations  not  created  directly  by 
State  authority  may  be  classed  as  foreign  in  con- 
tradistinction to  those  of  exclusively  State  origin ; 
and  that  such  was  intended  to  be  the  meaning  of 
the  word  **  foreign,"  as  used  in  the  Act.  This 
might  be  so,  if  there  was  anything  in  thp  Act 
itself  indicative  of  an  intent  to  use  the  word  in 
that  sense ;  but  there  is  not.  On  the  contrary, 
in  the  fifth  section  which  imposes  a  tax  on  limited 
partnerships,  etc.,  they  are  described  as  ** part- 
nerships organized  under  or  pursuant  to  the  laws 
of  this  State,  or  of  any  other  State  or  territory,  or 
of  the  United  States,  or  under  the  laws  of  any 
foreign  State,  kingdom,  or  government;*'  thus 
clearly  showing  that  when  the  Legislature  in- 
tended to  tax  associations  created  by  the  general 
government  they  used  apt  words  of  description 
for  that  purpose.  The  same  distinction  is  ob- 
served in  other  portions  of  the  Act,  especially  in 
the  sixth  section.  The  construction  adopted  by 
the  learned  President  of  the  Common  Pleas  is  so 
fully  sustained  on  principle,  as  well  as  authority, 
that  it  is  unnecessary  to  add  anything  to  what  is 
so  well  said  in  his  opinion. 

But,  assuming  that  the  sixteenth  section  of  the 
Act  should  be  so  construed  as  to  embrace  corpo- 
rations created  by  Act  of  Congress,  the  judgment 
is  still  clearly  right  on  the  other  ground,  viz., 
that  the  defendant  is  within  the  protection  of  the 
proviso.  The  fact  was  conclusively  established 
that  nearly  all  of  its  actual  capital  stock  was  held 
and  controlled  by  the  California  and  Texas  Con- 
struction Company,  a  Pennsylvania  corporation, 
which  paid  a  tax  under  a  prior  provision  of  the 
Act ;  thus  bringing  the  defendant  directly  within 
the  terms  of  the  proviso.  In  answer  to  this  posi- 
tion, it  is  suggested  that  the  phrase,  '*  capital 
stock  or  a  majority  thereof*  refers  to  the  author- 
ized or  nominal,  and  not  to  the  actual  capital  of 


the  company.  Such  a  construction  of  the  pro- 
viso is  unreasonable  and  wholly  unwarranted  by 
anything  contained  in  the  Act.  When  author- 
ized or  nominal  capital,  in  contradistinction  to 
actual  capital,  is  intended  to  form  the  basis  of 
taxation,  it  is  so  designated  as  to  leave  no  room 
for  doubt  as  to  what  was  meant.  In  a  case  like 
the  present,  in  which  less  than  one-sixth  of  the 
capital  stock,  which  the  company  is  authorized 
to  have,  has  actually  been  issued,  the  proviso 
would  be  inoperative,  if  it  means  authorized 
capital.  In  the  very  nature  of  things  capital 
stock  authorized,  byt  not  issued,  could  not  be 
owned  or  controlled  by  another  corporation. 
We  have  no  doubt  the  words  of  the  proviso  refer 
to  capital  stock  actually  issued,  and  not  to  capi- 
tal merely  authorized. 

In  any  view  that  can  reasonably  be  taken  of 
the  case  the  judgment  is  correct. 

Judgment  affirmed. 

Opinion  by  Steioiett,  J. 


Jan.  *8o,  280.  February  8,  1881. 

Appeal  of  Stang  et  al. 

Equity —  Contribution —  Corporation — Distribu- 
tion of  assets  among  stockholders  without  pay- 
ing debts —  Consequent  liability  of  stockholders 
— How  the  liability  is  to  be  enforced. 

The  capital  of  a  corporation  is  a  trust  fund  for  the  pay- 
ment of  creditors;  stockholders  who  diminish  that  fund 
by  distribution  among  themselves,  without  first  providing 
for  the  payment  of  all  indebtedness,  receive  it  impressed 
with  the  trust,  which  a  court  of  equity  will  enforce. 

This  principle  depends  upon  the  receipt  of  the  funds; 
hence  a  stockholder  who  has  not  shared  in  the  distribu- 
tion, is  not  subject  to  its  application. 

The  trust  is  enforceable  in  favor  of  a  creditor  whose 
claim  was  not  liquidated,  nor  even  in  suit,  at  the  time 
when  the  distribution  among  the  stockholders  was  made. 

Although  all  of  the  stockholders,  who  have  shared  in 
the  distribution  of  funds  impressed  with  the  trust  for 
creditors,  are  liable  to  contribute  their  proportion  eventu- 
ally to  the  payment  of  the  demand  of  the  complaining 
creditor,  yet  each  stockholder  b  bound  to  restore  his  part 
in  totOf  and,  the  equity  of  the  creditor  being  superior  to 
the  equity  of  ihe  stockholders  sued  for  contribution  from 
those  not  sued,  it  is  not  necessary  that  all  the  stockholders 
should  be  joined  in  the  suit.  A  creditor  is  entitled  to  a 
decree  against  the  stockholders  sued  for  the  full  amount 
of  the  shares  respectively  received  by  them. 

•    Appeal  from  the   Common  Pleas  No.  2,  of 
Philadelphia  County. 

Appeals  of  Peter  Slang  and  others  from  the 
decree  dismissing  their  exceptions,  and  confirm- 
ing the  report  of  the  Master  in  a  suit  in  equity 
wherein  Henry  Bickley  was  complainant,  and 
A.  B.  Paul,  Peter  Stang  et  aL  (stockholders  in 
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the  Western  Market  Company)  and  the  Penn- 
sylvania Railroad  Company  were  defendants. 

After  the  sustaining  of  a  demurrer  on  the 
ground  that  the  market  company  had  not  been 
joined,  the  complainant  amended  his  bill  by  an 
averment  that  the  corporation  had  ceased  to  act 
as  such,  and  prayed  that  as  its  former  officers 
were  parties  defendant,  the  service  which  had 
been  upon  them  individually  should  be  decreed 
a  service  upon  the  corporation.  Upon  this 
prayer,  no  order  of  the  Court  appears  of  record. 

Upon  the  answers  of  such  of  the  defendants 
as  were  served,  the  cause  »^as  referred  to  W. 
Wynne  Wister,  Jr.,  as  Examiner  and  Master. 
The  facts,  as  found  by  him,  and  his  opinion  of 
the  law  thereon,  are  as  follows : — 

The  Western  Market  Company  was  incorpo- 
rated by  an  Act  of  the  Legislature  of  February 
4,  1859,  with  a  capital  of  $250,000,  divided  into 
500  shares  of  the  par  value  of  $500  per  share. 
By  a  subsequent  Act,  the  capital  was  divided  into 
2000  shares  of  the  par  value  of  J50  per  share. 

After  its  incorporation,  the  company  purchased 
a  lot  of  ground  at  the  northeast  corner  of  Six- 
teenth and  Market  streets,  and  erected  thereon 
a  brick  market-house.  Some  time  in  December, 
1870,  the  company  determined  to  sell  the  lot 
then  owned  and  occupied  by  it,  to  the  Pennsyl- 
vania Railroad  Company,  one  of  the  defendants, 
and  to  procure  another  site  for  the  erection  of  a 
new  market-house.  In  accordance  with  this  de- 
termination, it  agreed  to  purchase  certain  pro- 
perty belonging  to  the  present  complainant, 
Henry  Bickley,  and  about  the  same  time  con- 
tracted with  John  Rice,  acting  on  behalf  of  the 
Pennsylvania  Railroad,  to  sell  the  latter  the  house 
and  lot  at  Sixteenth  and  Market  streets.  By  the 
terms  of  this  contract,  which  was  dated  December 
31,  1870,  the  consideration  to  be  paid  was 
178,612,  in  cash,  and  11 13  shares  of  the  capital 
stock  of  the  market  company,  to  be  transferred 
to  it  on  delivery  of  the  deed. 

Mr.  Rice,  as  agent  for  the  railroad  company, 
prior  to  January  6,  187 1,  had  purchased,  and  at 
that  date  held  1113  shares  of  the  market  com- 
pany's stock,  which  he  afterwards  surrendered  to 
the  company  in  accordance  with  the  contract  of 
sale,  paid  the  178,612  in  cash,  and  received  a 
deed  for  the  lot,  dated  February  7,  187 1. 

On  February  8,  1871,  the  persons  who  were 
then  stockholders  in  the  market  company  passed 
a  resolution  refusing  to  comply  with  their  pre- 
vious agreement  to  purchase  complainant's  pro- 
perty, and  duly  notified  him  to  that  effect.  After 
receiving  the  purchase-money  from  the  Pennsyl- 
vania Railroad  Company,  they  divided  it  among 
them  in  proportion  to  the  number  of  shares  each 
held,  ceased  to  exercise  any  of  their  corporate 
franchises,  and,  to  all  intents  and  purposes,  vir- 
tually dissolved  the  corporation. 


Mr.  Bickley  then  brought  suit  against  the  com- 
pany for  breach  of  contract,  recovered  damages, 
entered  judgment,  and  issued  an  execution 
thereon,  but  the  company  having  no  longer  any 
existence,  and  all  the  assets,  which  consisted  of 
the  proceeds  arising  from  the  sale  of  their  mar- 
ket-house and  lot,  having  been  divided  among 
the  stockholders,  the  writ  was  returned  nulla 
bona.  He  thereupon  filed  the  present  bill  against 
some  of  the  stockholders  who  shared  in  the  dis- 
tribution of  the  assets,  in  order  to  recover  his 
claim. 

The  right  of  the  complainant  to  the  equitable 
relief  he  seeks,  however  it  may  have  been  con- 
sidered at  one  time,  can  scarcely  any  longer  be 
deemed  a  doubtful  question.  The  capitd  of  a 
corporation  is  a  fund  to  which  the  creditors  legiti- 
mately, and  necessarily,  look  for  the  payment  of 
their  claims,  and  the  stockholders  who  diminish 
that  fund  by  dividing  any  part  of  it  among 
themselves,  without  first  providing  for  the  pay- 
ment of  all  indebtedness,  only  receive  it  upon 
an  implied  trust  to  ])ay  the  liabilities,  and  this 
trust  a  court  of  equity  will,  undoubtedly,  enforce. 

This  is  a  well-established  principle  of  equity 
jurisprudence,  and  one  that  has  been  so  fre- 
quently recognized,  that  even  if  questioned, 
could  not,  in  view  of  the  authorities,  be  success- 
fully combated.  (Story's  Equity  Jurisprudence, 
vol.  2,  §§  1251-1252,  etc.;  'Thompson  on  the 
Liability  of  Stockholders,  §§  7,  8,  10-18  ;  Wood 
V,  Dummer,  3  Mason,  308 ;  Gratz  v.  Redd,  4  B. 
Mon.  178;  Norris  v,  Johnson,  34  Md.  485; 
Marsh  v.  Burroughs,  i  Woods,  463.) 

And  a  creditor  of  a  corporation  who  has  ex- 
hausted his  remedy  at  law,  is  clearly  entitled  to 
the  assistance  of  equity  to  aid  him  in  obtaining 
satisfaction  of  his  claim,  out  of  the  assets  in  the 
hands  of  the  stockholders  who  possess  them. 
(Wood  V,  Dummer  ;  Marsh  v.  Burroughs,  supra; 
Reid  V.  Eaton  ton  Manufacturing  Co.,  40  Ga.  98.) 

So  far  then  as  the  complainant's  right  is  con- 
cerned the  case  is  clear,  but  the  question  as  to 
the  liability  of  the  Pennsylvania  Railroad  Com- 
pany as  a  party  defendant,  and  the  proper  form 
of  decree  still  require  consideration. 

It  cannot  be  doubted  that  the  railroad  com- 
pany was  a  stockholder  in  the  Western  Market 
Company  some  time  previous  to  the  purchase  of 
the  market  house  and  lot,  for  although  the  11 13 
shares,  surrendered  in  part  payment,  were  not 
standing  in  the  name  of  the  railroad  company, 
they  had  been  paid  for  by  money  obtained  from 
it,  and  Mr.  Rice,  who  bought  them,  in  his  testi- 
mony expressly  says,  that  he  did  so  at  the  instance 
of  the  president,  J.  Edgar  Thomson,  not  only 
for  the  purpose  of  furnishing  a  part  of  the  con- 
sideration named  in  the  agreement  of  sale,  but 
also  that  he  might  have  control  of  the  necessary 
number  of  votes  to  have  the  sale  approved ;  and 
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this  stock,  so  held  by  him  was  subsequently  voted 
in  the  interest  of  the  railroad  company.  The 
latter  was,  therefore,  the  real  owner  of  the 
stock,  without  reference  to  the  name  in  which  it 
stood.  If  Mr.  Rice  held  it,  he  only  did  so  in 
trust  for  the  company,  and  subject  to  its  order 
and  disposal. 

On  the  other  hand,  it  is  equally  clear  of  doubt, 
that  the  Pennsylvania  Railroad,  neither  itself  nor 
through  others,  received  any  part  of  the  assets 
distributed  by  the  stockholders  of  the  market 
company  among  themselves.  It  never,  in  an^ 
way,  shared  in  such  distribution ;  and  if  the  prin- 
ciple which  holds  that  the  stockholder  who  has 
taken  the  assets  of  a  corporation  is  liable,  in 
equity,  to  a  creditor  thereof,  depends — as  it  un- 
questionably does — upon  the  receipt  of  funds, 
which  are  impressed  with  a  trust  for  that  purpose, 
then  it  is  manifestly  evident  that  the  railroad  com- 
pany, not  having  the  assets  which  create  the  ob- 
ligation, cannot  be  held  to  be  within  the  prin- 
ciple. 

The  Master  has  not  overlooked  the  argument, 
that  even  if  the  railroad  company  cannot  be 
shown  to  have  actually  shared  in  the  distribu- 
tion, it  must  be  held  accountable  as  having  vir- 
tually done  so,  inasmuch  as  it  received  a  credit 
for  the  shares  surrendered  in  settlement,  equal  in 
amount  to  what  those  shares  would  have  been 
entitled  to  had  the  entire  consideration  been 
paid  in  cash;  and  the  division  then  made,  as  to 
all  the  shares  of  stock.  The  answer,  however,  is 
that  the  railroad  company  had  already  paid  for 
the  stock  purchased,  in  fulfilment  of  its  agree- 
ment, the  same  sum  per  share  as  it  afterwards 
received  a  credit  for  in  the  settlement ;  and  if 
held  liable  for  any  further  amount,  would  be  pay- 
ing just  that  much  more  than  the  market  com- 
pany stipulated  for,  and  in  aid,  too,  of  the  very 
stockholders  who  made  the  contract.  Unless 
there  is  an  undoubted  right  on  the  part  of  the 
complainant — certainly  none  has  been  shown — 
to  compel  this,  it  would  be  inequitable  in  the 
extreme. 

Had  the  market  company  purchased  in  good 
faith,  and  cancelled  11 13  shares  of  its  stock,  it 
cannot  be  questioned  that  the  prior  holders 
would  not  be  liable  in  a  suit  like  the  present,  unless 
perhaps,  upon  a  subsequent  deficiency  of  assets 
there  was  cause  to  doubt  the  bona  fides  of  the 
transaction.  This,  in  reality,  was  what  the  mar- 
ket company  did  when  it  is  agreed  to  receive  the 
shares  in  part  payment.  (Barton  v.  The  Plank 
Road  Co.,  17  Barbour,  397.  Bank  of  Colum- 
bus z^.  Bruce,  17  N.  Y.  507.) 

This  might  be  considered  conclusive  of  the 
question,  but  in  addition  thereto  is  another  rea- 
son for  holding  the  railroad  company  exempt 
from  liability.  The  stock  it  had  owned  had 
actually  been  surrendered  and  transferred  to  the 


market  company  prior  to  the  time  when  this  lia- 
bility was  incurred.  That  is,  the  resolution 
adopted  by  the  stockholders  of  the  latter  com- 
pany, refusing  to  comply  with  their  contract  to 
purchase  complainant's  property,  was  not  passed 
until  the  stock  owned  by  the  railroad  company 
had  passed  beyond  its  control. 

This  stock  could  not  have  been  voted  by  the 
latter  company  at  the  meeting  at  which  the  reso- 
lution was  adopted,  it  was  beyond  its  power  to 
have  used  it  to  prevent  the  very  action  for  which 
it  is  now  sought  to  hold  it  responsible. 

For  this,  therefore,  if  for  no  other  reason,  it 
would  seem  that  the  railroad  company  ought  not 
to  be  held  accountable.  '  When  the  stockholders 
of  the  market  company  contracted  with  the 
agent  of  the  Pennsylvania  Railroad  Company,  for 
the  delivery  of  a  certain  number  of  shares  of  the 
former's  stock,  in  part  payment  of  the  considera- 
tion, and  further  resolved  that  the  stock,  when, 
delivered,  should  be  held  in  trust  for  the  benefit 
of  the  company,  if  any  advantage  was  to  result 
therefrom,  they  intended  to  reap  the  benefit 
themselves,  and  for  all  subsequent  liability,  they 
should  be  responsible. 

It  might  have  presented  a  different  question,  if 
the  rights  of  the  complainant  had  been,  in  any 
wise,  impaired  by  such  an  agreement  of  the 
stockholders,  but  as  no  such  result  is  pretended, 
it  is  unnecessary  to  consider  it. 

For  these  reasons  the  Master  thinks  that  the 
liability  of  the  Pennsylvania  Railroad  Company, 
as  a  party  defendant,  has  not  been  established, 
and  as  to  such  defendant,  that  the  bill  must  be 
dismissed. 

As  to  the  defendants,  P.  Lowry,  Sr.,  Nathan 
Wallwork,  Robert  M.  Wiley,  George  Kalbach, 
Jacob  Rexstine,  and  Isaac  Killian,  there  being 
no  proof  that  they  received  any  share  of  the 
assets  of  the  Western  Market  Company — the 
bill,  as  to  them,  must  likewise  be  dismissed. 

The  remaining  question  is :  The  liability  of 
the  other  defendants  being  established,  what  is 
the  proper  decree  to  be  made  against  them? 
The  complainant  asks  for  a  decree,  that  each  re- 
fund as  much  as  he  received  in  distribution,  or 
so  much  thereof  as  will  pay  complainant's  debt, 
interests  and  costs,  while  the  defendants  insist 
that  they  are  severally  liable  only  for  such  pro- 
portion of  said  debt,  interest  and  costs  as  the 
sum  received  by  each,  bears  to  the  amount  re- 
ceived by  all,  and  that  the  decree  must  be  so 
moulded  as  to  effect  this ;  in  other  words,  they 
contend  that  the  Court  must  determine  the  rate 
of  contribution  of  all  who  are  liable.  The  effect 
of  which,  would  be  to  limit  the  recovery  of  the 
complainant  to  a  portion  only  of  his  claim,  and 
for  the  balance  compel  him  to  proceed  against 
other  parties. 

Ordinarily,  perhaps,  a  court  of  equity,  with  a 
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view  to  avoid  a  multiplicity  of  suits,  and  adminis- 
ter entire  relief  in  one,  works  out  the  existing 
equities  of  all  the  parties  before  it,  or  compels 
those  who  should  be  parties,  to  be  brought  in, 
and  then  determines  the  proportion  in  which  all 
the  defendants  who  are  joindy  liable  shall  con- 
tribute towards  the  payment  of  the  complain- 
ant's demand. 

This  right  of  compelling  contribution,  which 
is  the  foundation  in  some  cases  of  the  Court's 
jurisdiction,  and  in  others  is  resorted  to  from 
motives  of  expediency,  is  not,,  however,  to  be 
invoked  when  it  would  be  the  cause  of  injustice 
to  the  complainant,  or  ivhen  the  necessity  of  the 
case  does  not  imperatively  demand  it. 

The  right  of  the  complainant  to  immediate  and 
entire  relief  when  established,  is  not  to  be  de- 
layed from  any  questions  of  expediency,  or  of 
the  ultimate  rights  of  the  defendants  to  contribu- 
tion. 

It  may  be  true,  that  as  amongst  themselves, 
the  -stockholders  of  the  Western  Market  Com- 
pany will  finally  be  responsible  only  in  propor- 
tion to  the  amount  that  each  received  of  the 
assets,  but  it  by  no  means  follows,  that  this  com- 
plainant is,  therefore,  only  entitled  to  a  decree 
against  each  for  such  proportion,  and  if  that 
fails  to  satisfy  his  claim,  must  resort  to  another 
suit  against  such  of  the  stockholders  as  he  did  not, 
or  could  not,  make  parties  in  this.  Nor  that,  if 
it  be  shown,  that  the  present  defendants  have 
received  more  than  sufficient  to  pay  him  in  full, 
of  funds  primarily  liable  for  his  debt,  he  must  be 
delayed  until  the  equities  existing  among  all  of 
the  stockholders  can  be  adjusted.  (Ogilvie  v. 
The  Knox  Insurance  Co.,  22  Howard,  380; 
Pierce  v.  The  Milwaukee  Construction  Co.,  38 
Wis.  253.) 

The  complainant's  right  to  recovery  is  based 
on  the  fact  that  the  defendants  are  in  possession 
of  funds  which  are  impressed  with  a  trust  for  the 
payment  of  his  debt,  and  as  a  chancellor  does 
not  hesitate  to  aflbrd  relief  to  a  cestui  que  trusty 
when  a  trustee,  who  has  misapplied  the  trust 
property  and  is  responsible,  is  within  his  power, 
simply  because  there  may  be  other  trustees 
equally  liable,  there  seems  no  sufficient  reason 
why  it  should  be  done  here. 

All  those  who  shared  in  the  distribution  of  the 
assets  of  the  Western  Market  Company  are  not 
parties  to  the  present  suit,  nor  have  the  defend- 
ants endeavored  to  have  them  brought  in ;  yet 
it  is  clear,  on  the  principle  contended  for,  that  if 
some  must,  all  must,  eventually  contribute  their 
proportion  to  the  payment  of  the  complainant's 
demand.  Any  scheme  of  contribution  that  falls 
short  of  this  would  be  imperfect ;  it  would  be 
useless,  therefore,  to  attempt  contribution  from 
the  present  defendants  alone,  and  the  duty  of 
bringing  in  the  others  must  rest  with  them.    Un- 


less it  is  absolutely  obligatory  upon  a  court  of 
equity  to  deny  its  aid  in  every  case  until  it  can 
compel  contribution  from  all  who  may  ulti- 
mately be  liable,  there  is  no  ground  for  doing  so 
in  this. 

When  the  stockholders  divided  the  capital  of 
the  market  company  amongst  them,  they  did  so 
with  a  full  knowledge  of  the  present  liability, 
and  without  making  any  provision  for  its  settle- 
ment, and  as  that  capital,  consisting  as  it  did  of 
the  entire  assets,  was  a  trust  fund  for  the  pay- 
ment of  all  indebtedness,  each  stockholder  took 
his  part  subject  to  the  equities  attached  to  it. 
They  were  privies  to  the  trust,  and  took  their 
shares  cum  onere.  There  can  be  no  hardship, 
then,  in  holding  that  each  is  bound  to  restore  his 
part  in  tato.  (Bigelow  v.  The  Congregational 
Society,  1 1  Vermont,  283 ;  Gratz  v.  Redd,  4  B. 
Mon.  178.) 

The  decisions  on  this  point  are  not  entirely 
uniform,  many  of  the  cases  depending  on  statu- 
tory regulations  defining  the  liability  of  stock- 
holders, and  on  special  considerations  which  do 
not  apply  to  this.  Several,  however,  indicate, 
with  tolerable  clearness,  the  general  principles 
upon  which  the  courts  have  proceeded,  when 
unaffected  by  enactments,  and  the  reasons  that 
have  governed  them  in  maintaining  those  prin- 
ciples. Thus  in  Ogilvie  v.  The  Insurance  Co. 
(22  Howard,  380),  where  some  of  the  creditors 
of  a  corporation  having  a  judgmeftt  against  it, 
and  being  unable  to  obtain  satisfaction  in  conse- 
quence of  its  insolvency,  filed  a  bill  against  sev- 
eral of  the  stockholders  who  were  indebted  for 
unpaid  subscriptions.  The  objection  was  made 
of  want  of  parties,  and  it  was  argued  that  as  all 
the  stockholders  were  bound  to  contribute  pro- 
portionately, and  as  all  were  not  parties,  there 
could  not  be  a  proper  decree.  Mr.  Justice 
Grier,  however,  in  delivering  the  opinion,  dis^ 
poses  of  this  in  a  summary  way.  He  says: 
**  The  bill  is  filed  to  compel  these  stockholders, 
or  debtors  to  the  corporation,  to  pay  the  amount 
of  their  debts,  in  order  that  the  plaintiffs  may 
obtain  satisfaction.  As  stockholders  who  have 
not  paid  in  the  whole  amount  of  the  stock  sub- 
scribed and  owned  by  them,  they  stand  in  the 
relation  of  debtors  to  the  corporation  for  the 
several  amounts  due  by  each.  As  to  them  this 
bill  is  in  the  nature  of  an  attachment  in  which 
they  are  called  on  to  answer  as  garnishees  of  the 
principal  debtor.  The  objection  for  want  of 
parties  is  untenable.  If  the  debts  attached  are 
sufficient  to  pay  their  demands,  the  creditors  need 
look  no  further.  They  are  not  bound  to  settle 
the  affairs  of  the  corporation  and  the  equities  be- 
tween the  various  stockholders." 

This  decision  is  directly  in  favor  of  the  com- 
plainant's right  to  relief,  without  reference  to 
that  of  the  defendants  to  contribution ;  and  al- 
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though  the  point  arose  upon  a  question  of  want 
of  parties,  the  same  principle  was  involved. 

So  in  Marsh  v.  Burroughs  (i  Woods,  463),  a 
case  similar  in  all  respects  to  Ogilvie  v^  The  In- 
surance Co.,  Mr.  Justice  Bradley,  in  passing 
upon  the  question  as  to  whether  all  the  parties 
who  are  liable  must  be  defendants,  in  order  to 
work  out  the  equities  amongst  them,  says :  '^  A 
judgment  creditor,  who  has  exhausted  his  legal 
remedy,  may  pursue  in  a  court  of  equity  any 
equitable  interest,  trust,  or  demand  of  his  debtor, 
and  if  the  party  thus  reached  has  a  remedy  over 
against  other  parties  for  contribution  or  indem- 
nity, it  will  be  no  defence  to  the  primary  suit 
against  him  that  they  are  not  parties.  If  a  cred- 
itor were  to  be  stayed  until  all  such  parties  could 
be  made  to  contribute  their  proportional  share 
of  the  liability,  he  might  never  get  his  money.** 
(Briggs  V,  Penniman,  8  Cowan,  386;  Gratz  v. 
Redd,  4  B.  Mon.  178;  Norris  v.  Johnson,  34 
Md.  485.) 

In  both  Ogilvie  v.  The  Insurance  Co.  and 
Marsh  v.  Burroughs  the  decrees  made  were,  that 
each  defendant  should  pay  the  full  amount  due 
by  him  to  the  corporation  in  satisfaction  of  the 
plaintiffs  demand,  and  the  cases,  if  not  abso- 
lutely ruling  the  present,  show  very  clearly  the 
light  in  which  the  Court  viewed  the  question  of 
contribution. 

In  Gratz  t^.  Redd  (4  B.  Monroe,  178)  the  suit 
was  against  a  single  stockholder,  who  was  also  a 
director,  to  recover  a  debt  out  of  dividends  im- 
properly declared,  and  Judge  Marshall,  in  a 
concurring  opinion  granting  relief,  says:  '*  The 
defendant  is  liable  as  a  trustee  who  has  received 
the  benefit  of  a  misapplication  of  a  trust  fund  in 
which  he  concurred,  and  he  may  be  made  liable 
to  that  extent  on  these  grounds  in  a  suit  against 
him  alone.*' 

In  Wood  V,  Dummer  (3  Mason,  308),  an  ear- 
lier case  than  Marsh  v.  Burroughs,  where  the 
stockholders  of  a  bank  which  proved  to  be  in- 
solvent had  divided  the  capital  of  the  bank 
amongst  themselves  without  leaving  sufficient 
funds  for  the  payment  of  its  note  holders,  it  was 
held,  on  a  bill  filed  by  certain  parties  who  pos- 
sessed some  of  the  notes  against  two  of  the 
stockholders  that  participated  in  the  division, 
.that  the  decree  should  only  be  for  a  pro  rata 
payment  of  the  plaintiffs  claim  in  the  propor- 
tion that  the  amount  of  stock  owned  by  the  de- 
fendants bore  to  the  entire  capital  stock  of  the 
bank.  But  in  this  case,  in  addition  to  the  plain- 
tiffs there  were  numerous  other  unpaid  note 
holders,  «nd  it  was  more  than  questionable  whe- 
ther if  the  entire  fund  distributed  could  be  got 
in  and  administered,  it  would  be  adequate  to  pay 
them  all. 

That  this  consideration,  of  there  being  other 
creditors,  was  the  main,  if  not  the  only,  reason 


for  the  decree  entered,  is  very  clearly  shown  in 
the  opinion  of  Mr.  Justice  Story  who  decided 
it.  He  says :  **  The  bill  does  not  state  what  the 
amount  of  the  other  debts  due  by  the  bank  are. 
It  would  have  been  desirable  that  all  the  other 
creditors  having  a  common  interest  had  been 
brought  before  the  Court.  The  Court, .  there- 
fore, in  proceeding  to  do  equity  to  those  before 
it  must  take  care  that  it  is  not  the  instrument  of 
injustice  to  others ;  non  constat  if  the  whole  fund 
is  taken  from  the  defendants  in  favor  of  the 
plaintiffs  that  there  will  remain  any  solvent  stock- 
holders from  whom  the  other  creditors  can  claim 
any  share.  Taking  into  consideration  the  mani- 
fest defects  in  this  bill,  th^  long  delay,  and  prob- 
able insolvency  of  some  of  the  stockholders,  and 
the  injustice  which  may  result  to  the  other  cred- 
itors of  the  bank,  I  have  come  to  the  6onclusion 
that  our  duty  is  best  performed  by  holding  the 
plaintiffs  entitled  to  a  decree,  that  defendants 
pay  out  of  the  dividends  of  the  capital  stock  re- 
ceived by  them  so  much  of  the  debts  due  plain- 
tiffs as  the  number  of  shares  held  by  them  bears 
to  the  whole  number  of  shares  in  the  capital 
stock.** 

So  far  as  the  question  of  contribution  among 
the  stockholders  was  concerned  it  does  not 
appear  to  have  had  any  weight  in  the  decision, 
certainly  it  had  no  controlling  influence;  the 
case  rested  solely  on  the  ground  of  protecting 
the  interests  of  the  other  creditors  not  before  the 
Court. 

It  was  on  precisely  similar  grounds  that  relief 
was  denied  to  a  single  creditor  in  Wright  v, 
McCormack  (17  Ohio  St.  86),  the  Court  stating 
that  the  action  should  be  for  the  benefit  of  all 
the  creditors. 

No  such  reasons  exist  in  the  present  case ;  it 
is  not  even  pretended  that  there  are  any  other 
creditors,  and  if  the  complainant  is  not  entitled 
to  a  decree  that  will  satisfy  his  entire  claim,  it 
must  be  solely  because  the  equity  of  the  defend- 
ants to  contribution  is  superior  to  that  of  the 
complainant  for  adequate  relief,  and  on  this 
point  the  case  of  Wood  v.  Dummer  is  no 
authority. 

As  the  capital  of  a  corporation  is  a  trust  fund 
for  the  payment  of  creditors,  and  as  they  must 
be  provided  for  before  a  stockholder  can  legally 
claim  any  share  therein,  it  would  seem  beyond 
question  that  a  stockholder  who  wilfully  infringes 
this  fundamental  principle,  can  have  no  equity 
that  entitles  him  to  consideration,  in  comparison 
with  a  creditor  who  has  been  injured  by  such  in- 
fraction of  his  undoubted  right. 

If  the  doctrine  laid  down  in  Ogilvie  v.  The 
Insurance  Co.,  and  Marsh  v.  Burroughs,  is  a 
sound  one  when  applied  to  those  cases  in  which 
the  stockholder  has  not  divided  the  capital,  but 
has  only  failed  to  make  good  the  amount  of  his 
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subscription,  it  must  be  still  more  so  in  those 
where,  as  here,  he  actually  withdraws  the  fund 
legally  pledged  for  the  payment  of  creditors,  and 
if  in  the  former  he  has  no  claim  to  delay  the 
creditor  by  demanding  contribution,  much  less 
has  he  in  the  latter. 

Certainly  the  views  expressed  by  the  Judges 
in  those  cases  seem  both  sound  and  reasonable, 
as  well  as  consistent  with  the  truest  principles  of 
equity,  for  in  the  absence  of  controlling  circum- 
stances, the  equity  of  the  creditor  to  speedy 
relief  rises  superior  to  that  of  the  debtor,  whose 
only  ground  for  delay  is  the  mitigation  of  his 
own  burden,  and  a  contrary  doctrine  would 
imply  that  it  is  the  duty  of  the  Court  rather  to 
consult  the  interest  and  convenience  of  the 
stockholder  than  to  afford  an  efl&cient  remedy  to 
the  creditor. 

It  may  be  safely  asserted  that  no  case  has  ever 
gone  to  th^  extent  of  holding  that  where  a  single 
creditor  of  an  insolvent  or  dissolved  corporation 
has  traced  sufficient  of  the  funds  of  such  corpo- 
ration to  satisfy  his  demand,  into  the  liands  of 
one  or  more  stockholders  who  unjustly  hold 
them,  he  shall  be  denied  the  right  of  collecting 
his  entire  claim  from  them,  on  the  ground  that 
there  are  others  equally  liable. 

After  a  careful  analysis  of  the  cases,  and  taking 
into  consideration  the  facts  of  this,  the  Master  is 
of  the  opinion  that  it  will  interfere  with  no  in 
flexible  rule  governing  a  court  of  equity,  nor  be 
subversive  of  any  established  principle,  to  grant 
the  complainant  the  relief  he  asks. 

The  amount  of  his  claim  with  interest  to  this 
date  is  $5,032.21.  It  follows  then,  if  the  Master 
is  correct  in  his  conclusions,  that  the  decree 
must  be  against  each  defendant  who  has  been 
served  (other  than  the  Pennsylvania  Railroad 
Company,  P.  Lowry,  Sr.,  Nathan  Wall  work, 
R.  M.  Wiley,  G.  Kalbach,  Jacob  Rexstine,  and 
Isaac  Killam),  for  this  sum  with  costs,  or  for  so 
much  thereof  as  he  may  have  received  assets  of 
the  Western  Market  Company  sufficient  to 
satisfy  it,  and  he  respectfully  submits  a  decree 
to  this  effect. 

The  defendants  against  whom  the  decree  was 
recommended  filed  exceptions  to  the  report 
which  were  dismissed  by  the  Court,  and  the  de- 
eree  entered ;  whereupon  they  took  this  appeal, 
assigning  for  error  the  dismissal  of  the  bill  as  to 
the  Pennsylvania  Railroad  Co. ;  the  holding  that 
the  complainant  had  no  adequate  remedy  at  law, 
and  was  entitled  to  relief  without  nuiking  the 
market  company  a  co-defendant;  and  the  decree 
against  them  without  joining  as  co-defendants  all 
of  the  stockholders  who  shared  in  the  distribution 
of  assets  according  to  the  Master's  report. 

Henry  M,  Decherty  for  the  appellant. 

All  the  parties  whose  interests  are  to  be  afiFected 


by  a  decree,  must  be  brought  in,  else  the  bill 
must  be  dismissed. 

PetiU  V,  Baird,  30  Leg.  Int.  208. 
Gloninger  v  Hazard,  6  Wr.  389. 
The  market  company  should  have  been  made 
a  co-defendant. 

Patterson  v.  Wyomissing  Manfg  Co.,  4  Wr.  123. 
Hoard  v.  Wilcox,  II  Id.  51. 

Chambersbarg  Woolen  Co.  v,  Chambersburg  ManuTg 

&  Bldg.  Assoc'n,  31  Leg.  Int.  357. 

The  market  company  had  not  been  dissolved. 

Its  franchises  still  existed,  and  should  have  been 

sold  under  the  Act  of  7  April,  1870  (Purd.  Dig. 

29i»  §52). 

The  Pennsylvania  Railroad  Co.  should  have 
been  liable  under  the  Act  of  i6  June,  1836,  §  10 
(Purd.  Dig.  594). 

Wayne  Mac  Veagh,  for  the  Pennsylvania  R.  R. 
Co.,  appellee. 

The  sale  was  bona  fide,  and  simply  an  ex- 
change of  assets,  the  debts  of  the  corporation 
did  not  follow  its  land  into  the  hands  of  the 
purchaser.  Nor  is  this  altered  by  the  fact  that 
the  stock  was  taken  in  part  payment. 

Bank  of  Columbus  v.  Bruce,  17  N.  Y.  507. 

The  purchaser  had  parted  with  its  shares  be- 
fore the  cause  of  action  arose.  In  any  event, 
no  liability  could  exist  to  the  stockholders,  and 
the  creditor  does  not  complain. 

David  W.  Sellers  {R,  C.  McMurtrie,  with 
him),  for  Bickley>  appellee. 

The  retiu-n  of  the  fi.  fa.  is  conclusive  as  to  the 
right  to  equitable  remedy.  The  right  of  contri- 
bution arises  subsequently,  and  does  not  operate 
against  the  complainant's  present  right  to  a 
decree. 

February  21,  1881.  The  Court.  We  think 
in  a  proceeding  of  this  nature,  it  was  not  neces- 
sary that  all  the  stockholders  should  be  made 
parties,  and  as  to  the  market  company,  the  not 
making  it  a  party  is  sufficiently  excused  by  the 
amendment.  If  the  appellants  were  not  satis- 
fied with  that  excuse,  they  should  have  demurred 
to  the  bill.  We  affirm  this  decree  upon  the  re- 
port of  the  learned  Master  in  the  Court  below. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 


July,  *8o,  95.  March  29,  iS8r. 

Watkins  v.  The  Workingmcn's  Building 

and  Loan  Association. 

Building  associations — Pledgor  and  pledgee — 
Right  of  stockholder  of  building  association  to 
apply  his  stock  in  payment  of  a  debt  due  by  him 
to  the  association — Value  of  the  stock  for  such 
purpose y  how  c^certained. 

In  a  feigned  issue  to  determine  the  amount  due  upon  a 
judgment  confessed  by  a  borrowing  stockholder  to  a  build- 
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ing  association,  under  a  plea  of  **  payment,"  the  burden 
of  proof  of  the  maturity  of  the  stock  is  upon  the  de- 
fendant. 

The  officers  of  a  building  association  passed  a  resolu- 
tion to  the  effect  that  borrowing  stockholders  would  be 
permitted  to  cancel  their  obligations  by  paying  all  arrears 
and  their  monthly  dues  as  many  months  in  advance  as 
wonld  be  sufficient  to  make  the  duration  of  the  society 
one  hundred  months.  In  a  subsequent  controversy  be- 
tween the  association  and  a  stockholder,  who  had  not  at 
the  time  made  the  payments  required  by  the  resolution  : 

Held^  that  he  could  not  avail  himself  of  its  privileges. 

Held  further^  that  the  resolution  furnished  no  evidence 
of  an  intention  to  change  the  value  of  the  stock. 

A  borrowing  stockholder  of  a  building  association  may 
apply  his  stock  to  the  payment  of  his  loan,  and  the  value 
of  the  stock  for  this  purpose  is  the  amount  of  the  payments 
thereon. 

In  estimating  the  value  of  building  association  stock 
during  the  running  of  the  association,  the  Court  will  not 
take  into  consideration  the  value  of  the  stock  "to  wind 
up,"  nor  its  value  as  affected  by  the  forfeiture  of  stock  of 
other  stockholders. 

Sharswood,  C.  J.,  Gordon  and  Trunkey,  JJ.,  dis- 
sent 

Error  to  the  Common  Pleas  of  Lackawanna 
County. 

On  June  25,  I869,  judgment  was  entered  on 
a  judgment  note  for  J800  in  favor  of  the  Work- 
ingmen's  Building  and  Loan  Association  of  Hyde 
Park,  and  against  Thomas  T.  Watkins.  On  Sep- 
tember 25, 1878,  after  a  scire  facias  to  revive  had 
issued,  a  rule  was  granted  to  show  cause  why  the 
judgment  should  not  be  opened,  etc.  This  rule 
was  subsequently  made  absolute  and  an  issue  was 
framed.  Plea,  **  Nil  debet,  payment  with  leave, 
etc.*' 

On  the  trial,  before  Hand,  A.  L.  J.,  it  appeared 
that  Watkins  was  the  owner  of  four  shares  of 
stock  in  the  Workingmen*s  Building  and  Loan 
Association,  the  par  value  of  which  at  maturity 
was  1 200  per  share.  On  June  24,  1869,  he  bor- 
rowed from  the  association  J800,  bidding  52  per 
cent,  premium  therefor.  Upon  this  loan  he  re- 
ceived $384,  which,  with  the  premium  of  I416, 
amounted  to  |8oo. 

The  judgment  in  controversy  was  given  to 
secure  the  repayment  of  the  loan,  and,  as  ad- 
ditional security,  Watkins  assigned  his  stock  to 
the  association. 

Watkins  paid  dues  and  interest  regularly  for 
87  months,  his  payments  aggregating  $724.  Just 
previous  to  the  trial  the  defendant  sent  to  the 
plaintiff  the  following  notice : — 

"  To  the  Workingmen's  Building  and  Loan  Association 
of  Hyde  Park :  I  hereby  notify  you  that  I  desire  you  to 
apply  the  payments  made  by  me  upon  four  shares  of  stock 
of  your  ass*)ciation,  assigned  by  me  to  you  as  collateral 
security  for  the  loan  for  which  the  note  in  the  above  case 
was  given,  to  the  payment  of  said  note,  nnd  upon  your  so 
applying  them,  you  may  cancel  said  stock. 

Thomas  T.  Watkins." 


In  the  spring  of  1875  the  stockholders  duly 
passed  the  following  resolution  : — 

"  Resolved,  That  parties  who  have  taken  out  loans  are 
permitted  to  cancel  their  oblijjalions  to  the  association  by 
paying  their  monthly  dues,  as  many  months  in  advance  as 
is  sufficient  to  make  the  duration  of  the  society  100 
months.     All  arrears  to  be  paid  in  addition." 

There  was  some  not  very  distinct  testimony 
that  this  time  was  extended  to  103  months. 

It  seemed  that,  on  account  of  supposed  irregu- 
larities in  the  charter  of  the  company,  many 
members  ceased  paying  dues  for  a  considerable 
period,  and  until  the  Supreme  Court  had  affirmed 
the  validity  of  the  charter.  (See  Workingmen*s 
B.  &  L.  Association  v,  Coleman,  8  Norris,  428.) 

The  by-law  of  the  company  in  relation  to  non- 
payment of  dues  is  as  follows : — 

Section  3.  Stockholders  not  having  taken  a  loan  who 
shall  neglect  or  refuse  to  pay  their  monthly  dues  or  fines 
upon  their  stock  for  six  months  shall  cease  to  be  members 
of  the  association,  but  upon  giving  one  month's  notice  to 
the  board  of  directors  shall  be  entitled  to  receive  the 
amount  paid  in  by  them  less  the  amount  of  all  fines  and 
forfeitures  incurred,  and  their  portion  of  losses  sustained, 
provided  that  such  application  be  made  within  six  months 
from  the  time  he  or  she  cease  to  be  a  member,  as  above 
specified,  otherwise  such  stock  to  be  forfeited  to  the  asso- 
ciation. 

On  the  trial  the  counsel  for  the  defendant 
asked  the  secretary  of  the  company:  **Upon 
how  many  shares  of  stock  unincumbered  in  your 
association  have  the  stockholders  neglected  or 
refused  to  pay  dues  for  more  than  a  year  last 
past?  Offered  for  the  purpose  of  computing 
how  many  shares  of  stock  there  are  at  present  in 
the  plaintiff  association,  for  the  purpose  of  com- 
puting the  worth  of  the  stock  per  share,  the  de- 
fendant having  given  notice  that  he  desires  the 
worth  of  the  stock  assigned  as  collateral  security 
to  be  applied  to  the  payment  of  this  note.'* 

The  evidence  was  objected  to ;  objection  sus- 
tained. (Eighth  assignment  of  error.) 

The  defendant  requested  the  Court  to  charge : — 

(i)  If  the  jury  believe  from  the  evidence  that 
the  note  in  this  case  was  given  for  the  sum  of 
$800,  being  J200  per  share  upon  the  four  shares 
of  stock  upon  which  loans  were  made  by  the 
defendant,  because  that  was  the  par  value  of  the 
stock  per  share,  and  that  afterwards  the  plaintiff 
duly  changed  the  par  value  of  the  stock  per 
share,  the  principal  of  the  note  must  be  changed 
proportionately.  Answer,  [We  answer  this  point 
in  the  negative.  We  qualify  it  as  follows :  The 
$800  note  is  given  not  solely  because  that  was 
the  par  value  of  the  stock,  but  because  the  de- 
fendant proposed  to  borrow  $800  from  the  asso- 
ciation. We  say  to  you  that  the  resolution  in 
evidence  passed  by  the  plaintiff,  did  not  change 
the  par  value,  but  was  based  upon  the  supposition 
that  the  value  of  the  stock  would  reach  $200,  in 
either  iqo  or  103  months,  as  the  resolution  con- 
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templates,  and  if  it  had,  and  this  defendant  had 
availed  himself  of  the  provision  granted  by  that 
resolution  and  paid  in  advance,  he  would  only 
have  to  pay  to  loo  or  103  months,  to  which  the 
resolution  fixed  it.  He  would  have  had  the 
benefit  of  that  resolution  under  his  connection 
with  the  association.]  There  is  no  evidence 
that  he  did  that ;  the  evidence  is  that  he  did  not 
do  it.  This  resolution  was  a  very  unwise  one  in 
our  estimation  for  a  regulation  governing  this  as- 
sociation ;  but  with  that  we  have  nothing  to  do 
in  this  case.  (Third  assignment  of  error.) 

(3)  The  jury  must  deduct  from  the  note  the 
worth  of  the  stock  assigned  to  the  plaintiff  as 
collateral  security  for  the  payment  of  the  same. 
Answer,  We  have  already  answered  this,  gentle- 
men. It  is  a  proper  point  provided  the  facts  of 
the  case  warrant  it,  but  there  is  no  evidence  in 
the  case  as  to  what  the  value  of  the  stock  is,  con- 
sequently the  point  is  not  pertinent  to  the  case. 
(Fourth  assignment  of  error.) 

(4)  In  computing  the  worth  of  the  stock  as- 
signed as  collateral  security  for  the  loan  for  which 
the  note  in  this  case  was  given,  the  collectable 
assets  of  the  association  must  be  divided  among 
the  stock  of  the  association.  Answer,  As  a  rule 
this  is  correct  law.  There  are  no  facts  in  this 
case  from  which  you  can  make  this  division. 
The  evidence  does  not  show  It.  The  defendant 
should  have  been  prepared  to  show  it  in  order 
to  apply  the  rule.  He  has  not  done  so.  We 
cannot  apply  the  rule.  (Fifth  assignment  of 
error.) 

(5)  Stockholders  not  having  taken  a  loan,  who 
have  neglected  or  refused  to  pay  their  monthly 
dues  or  fines  upon  their  stock  for  six  months, 
cease  to  be  members  of  the  association,  and  if 
they  have  not  made  application  to  the  association 
for  the  amount  paid  in  by  them  upon  the  stock, 
less  fines  and  forfeitures  incurred  within  six 
months  after  they  cease  to  be  members,  their 
stock  is  forfeited  to  the  association.  They  are 
therefore  not  entitled  to  any  share  in  the  distri- 
bution of  the  assets  of  the  association.  Answer, 
We  answer  in  the  negative.  If  by  the  by-laws  of 
the  association  parties  fail  to  pay  for  a  certain 
length  of  time,  they  forfeit  their  stock,  and  if  the 
association  act  upon  it  and  forfeit  the  stock,  or 
recognize  it  as  forfeited  by  an  act,  then  it  is  for- 
feited, but  if  they  do  not  it  does  not,  without 
other  evidence,  become  forfeited.  (Sixth  assign- 
ment of  error.) 

The  plaintiff  requested  the  Court  to  charge : — 

(2)  That  the  burden  of  proof  of  the  maturity 
of  the  association — as  in  other  cases  where  the 
defence  is  payment — is  upon  the  defendant. 
Affirmed.     (First  assignment.) 

(3)  That  the  defendant  cannot  avail  himself, 
at  this  time,  of  the  benefit  of  the  resolution  passed 
by  the  association  to  accept  advance  payments  up 


to  100  or  103  months,  since  the  defendant  did 
not  accept  or  act  under  them.  Affirmed.  (Sec- 
ond assignment.) 

In  the  general  charge  his  Honor  said,  inter 
alia:     .... 

We  are,  therefore,  disposed  to  say  to  you  that 
this  defendant  can  apply  the  amount  he  has  paid 
on  his  stock  to  this  debt.  The  question  of  the 
value  of  the  stock  here  does  not  come  into  ac- 
count, because  there  is  no  evidence  here  upon 
which  you  can  estimate  the  value  of  this  stock  at 
the  present  time.  It  may  be  worth  less  than  he 
has  paid  upon  it,  and  it  may  be  worth  more.  If 
it  was  worth  more,  it  was  incumbent  on  the  de- 
fendant to  show  what  it  was  worth,  in  order  to 
apply  the  value  of  the  stock  upon  this  debt. 
(Sixth  assignment  of  error.) 

If  it  was  worth  less,  it  was  incumbent  upon 
the  association  to  show  what  it  was  worth,  in 
order  that  no  more  than  he  has  paid  may  be  ap- 
plied. The  stock  is  worth  what  was  paid  in  upon 
it.  [We,  therefore,  say  to  you  in  order  to  do 
exact  equity  between  these  parties  as  we  under- 
stand the  law,  you  will  take  this  note,  the  amount 
of  this  note  as  of  the  24th  of  June,  1869,  which 
was  |8oo,  then  you  will  calculate  the  interest  for 
eighty-seven  months  on  that  amount,  add  the  in- 
terest to  the  amount  of  the  note.  You  will  then 
deduct  I348,  interest  which  was  paid  by  the  de- 
fendant, and  strike  a  balance.  You  will  then 
calculate  the  interest  on  the  balance  down  to  to- 
day, the  loth  of  June,  1880,  and  from  that  total, 
principal  and  interest,  you  will  deduct  the  I376 
paid  by  the  defendant  on  the  stock;  the  balance 
will  be  the  amount  which  the  plaintiff  is  entitled 
to  recover  under  the  facts  and  the  law  of  this 
case  as  we  understand  them.]  (Seventh  assign- 
ment.) 

The  jury  found  a  verdict  in  the  following  form : 
"We  find  for  the  plaintiff  for  I518.84,  provided 
the  defendant's  four  shares  of  stock  in  the  asso- 
ciation (less  ^376  here  credited)  is  not  forfeited. 

Subsequently,  upon  consideration  of  a  rule 
nisi  for  a  new  trial,  his  Honor  said: — 

We  consider  that  the  real  verdict  in  the  case, 
and  the  only  one,  is  for  the  plaintiff  for  $518.84, 
and  is  the  proper  verdict  under  the  law  and  evi- 
dence of  the  case.  But  that  defendant's  counsel 
may  have  the  full  benefit  of  the  technicality 
raised,  we  will  pass  upon  the  whole  matter  read 
at  his  request. 

In  view  of  the  testimony  adduced  by  the  de- 
fendant himself,  we  consider  under  the  authority 
of  Cavene  v,  McMichael  (8  S.  &  R.  441); 
Fisher  v,  Kean  (i  W.  259);  Bickham  v.  Smith 
(12  S.  45),  that  the  proviso  may  be  treated  as 
surplusage.  It  shows  the  ground  of  the  verdict, 
viz.,  the  allowance  of  $376,  asked  by  the  de- 
fendant to  be  applied  to  the  debt  (under  his 
notice)  as  payment  on  stock. 
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The  rule  for  a  new  trial  was  thereupon  dis- 
charged, and  judgment  entered  upon  the  verdict 
for  I5 18.84,  (To  this  action  an  assignment  of 
error  was,  by  permission,  filed  at  the  bar  of  the 
Supreme  Court.)  Defendant  thereupon  took 
this  writ,  assigning  for  error  the  rejection  of  tes- 
timony, the  answers  to  plaintiffs  and  defend- 
ant's points,  and  the  portion  of  his  Honor's 
charge  above  inclosed  in  brackets. 

Lemuel  Amerman  and  Henry  E,  Hess,  for 
plaintiff  in  error. 

The  value  of  stock  assigned  as  collateral  secu- 
rity  must  be  applied  to  the  payment  of  a  judg- 
ment for  the  principal  debt. 

Early  and  Lane's  Appeal,  7  Weekly  Notes,  184. 

The  burden  of  proof  as  to  the  value  of  the 
stock  is  upon  the  association. 
I  Whart.  on  Evidence,  J  367. 

In  any  aspect  of  the  case  the  method  of  cal- 
culation submitted  by  the  Court  was  erroneous  in 
view  of  the  testimony. 

C.  R.  Pitcher,  S.  B,  Price,  and  E,  B.  Sturges, 
for  defendant  in  error. 

The  actual  value  of  building  association  stock 
can  only  be  determined  by  winding  up  the  asso- 
ciation, and  converting  the  real  estate  and  liens 
into  cash;  the  Act  of  Assembly  of  course  does 
not  contemplate  such  a  proceeding;  the  value  of 
stock  when  a  borrower  wishes  to  use  it  in  pay- 
ment of  his  loan  is  the  amount  of  payments  on 
it — no  more  and  no  less. 

Building  Association  v,  Sutton,  il  C.  463. 
Early  and  Lane's  Appeal,  supra. 

If  there  was  any  irregularity  in  the  proposition 
to  the  borrowers  to  permit  them  to  pay  one  hun- 
dred and  three  months*  dues  in  advance  in  settle- 
ment of  their  debts,  the  plaintiff  might  have  taken 
the  necessary  proceedings  against  the  directors; 
but  it  is  difficult  to  see  how  it  injures  him,  or 
how  he  can  hope  to  avail  ftimself  now  of  the 
privilege  thereby  accorded  to  him. 

The  method  of  calculation  adopted  by  the 
Court  below  gave  the  associatiori  the  amount  of 
the  loan  with  interest,  less  the  payments  on  the 
stock;  this  is  in  exact  accord  with  the  Act 
of  April  12, 1859  (P.  L.  544),  and  the  decisions 
construing  it. 

May  2,  1881.  The  Court.  The  plaintiff 
below  was  a  building  association.  The  defendant 
was  a  member,  and  had  subscribed  to  four  shares 
of  its  stock.  The  par  value  of  said  stock  was 
J200  per  share.  By  the  law  of  the  association 
each  member  was  entided  to  borrow  J200  for 
each  share  of  the  stock  so  held  by  him.  The 
defendant  obtained  a  loan  of  |8oo,  for  which  he 
was  to  pay  a  premium  of  52  per  cent.  He  re- 
ceived for  said  loan  the  sum  of  I384  in  cash,  the 
balance,  ^416,  was  the  premium  at  which  he 
bought  the  loan.     To  secure  the  money  so  bor- 


rowed he  gave  a  judgment  in  the  sum  of  $800, 
and  also  as  a  further  security  transferred  his  four 
shares  of  stock  to  the  association  as  collateral.  He 
then  continued  his  payments  to  the  association 
as  required  by  its  charter  until  he  had  paid  J348 
as  interest  on  the  loan,  and  the  further  sum  of 
J376  on  account  of  his  stock,  when  his  pay- 
ments ceased,  and  the  association  issued  an  exe- 
cution to  collect  the  amount  of  the  judgment. 
Upon  the  application  of  the  defendant  the  Court 
below  opened  the  judgment,  and  an  issue  was 
framed  to  ascertain  the  amount  due. 

This  writ  of  error  was  taken  to  review  the 
rulings  of  the  Court  below  upon  the  trial  of  said 
issue.  A  number  of  assignments  of  error  have 
been  filed  by  the  defendant,  which  will  be  con- 
sidered in  their  order. 

1.  The  Court  instructed  the  jury  in  answer  to 
the  plaintiff's  second  point  that  the  burden  of 
proof  of  the  maturity  of  the  association,  as  in 
other  cases  where  the  defence  is  payment,  is  upon 
the  defendant.  We  are  unable  to  perceive  any 
error  in  this  ruling.  The  defendant  had  no  rea- 
son to  complain  of  it  in  any  event,  as  there  was 
neither  allegation  nor  proof  that  his  stock  had 
matured. 

2.  Nor  was  there  error  in  affirming  the  plain- 
tiff's third  point.  It  was  no  defence  to  the 
judgment  that  the  association  passed  a  resolution 
to  accept  advance  payments  up  to  one  hundred 
and  three  months,  as  it  was  not  alleged  the  de- 
fendant ever  availed  himself  of  the  privilege. 
Had  he  accepted  the  offer  and  made  the  advance 
payments  required,  he  would  have  brought  his 
stock  to  par,  and  thus  paid  his  loan.  Instead  of 
doing  this,  he  defaulted  in  his  payments,  and  his 
rights  must  be  measured  from  that  standpoint. 

3.  The  answer  of  the  learned  Judge  to  the 
defendant's  first  point  was  entirely  accurate. 
.There  was  no  evidence  of  a  change  of  the  par 
value  of  the  stock.  That  remained  at  $200  per 
share.  The  resolution  which  was  referred  to  as 
effecting  this  change,  as  correctly  stated  by  the 
Court  below,  was  based  upon  the  supposition 
that  the  value  of  the  stock  would  reach  ^200  in 
either  100  or  103  months,  and  it  was  for  this 
reason  the  privilege  was  given  to  pay  up  in  ad- 
vance to  that  time.  If  the  defendant  had  ac- 
cepted the  offer,  the  par  of  his  stock  would  not 
have  been  changed,  it  would  have  been  paid  up. 

4.  5,  and  6.  These  assignments  may  be  con- 
sidered together.  They  raise  the  really  impor- 
tant question  of  the  case,  viz.,  was  the  defend- 
ant entitled  to  deduct  from  the  judgment  the 
value  of  the  stock  assigned  by  him  to  the  asso- 
ciation as  collateral  security,  and  if  so,  how  was 
its  value  to  be  ascertained  ?  The  learned  Judge 
conceded  the  right  of  the  defendant  to  have  the 
value  of  the  stock  deducted,  but  held  that  inas- 
much as  there  was  no  evidence  in  the  case  of  the 
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value  of  the  stock,  the  point  as  presented  was 
not  pertinent.  The  defendant  further  contended 
that  certain  shares  of  stock  held  by  non-borrowers 
were  forfeited  for  non-payment  of  dues  by  the 
rules  of  the  association,  and  that  the  value  of  this 
stock  should  be  taken  into  the  estimate  of  the 
value  of  the  remainder  of  the  shares.  The  Court 
negatived  this  claim  in  its  answer  to  defendant's 
fifth  point. 

These  rulings,  if  not  strictly  accurate,  were 
more  favorable  to  the  defendant  than  he  was 
entitled  to.  All  that  he  had  a  right  to  claim 
was  allowed  by  the  Court.  Upon  the  trial  be- 
low, the  defendant  offered  in  evidence  the  fol- 
lowing notice  :— 

**To  the  Workingmen's  Building  and  Loan 
Association  of  Hyde  Park.  I  hereby  notify  you 
that  I  desire  you  to  apply  the  payments  made  by 
me  upon  four  shares  of  stock  of  your  association, 
assigned  by  me  to  you  as  collateral  security  for 
the  loan  for  which  the  note  in  the  above  case 
was  given,  to  the  payment  of  said  note,  and 
upon  your  so  applying  them,  you  may  cancel 
said  stock.     (Signed)  Thomas  T.  Watkins." 

That  the  defendant  had  the  right  so  to  ap- 
ply his  stock  was  settled  by  Early  and  Lane's 
Appeal  (8  Norris,  411).  Nor  did  the  Court  be- 
low deny  him  this  right.  Evidence  was  received 
showing  the  extent  of  his  payments,  and  the 
precise  amount,  I376,  imder  the  charge  of  the 
Court  was  allowed  by  the  jury  as  payment,  pro 
tantOy  of  the  judgment.  The  defendant  was 
not  satisfied  with  this.  He  attempted  to  prove 
by  the  secretary  of  the  association  the  actual 
value  of  the  stock,  /.  ^.,  how  much  it  would  be 
worth  to  wind  up.  This  information  the  secre- 
tary could  not  give ;  he  said  he  did  not  know 
the  value  of  the  stock,  it  would  depend  entirely 
upon  what  could  be  collected  upon  the  judg- 
ments held  by  the  association.  The  failure  of 
this  attempt  was  natural.  The  secretary  had  not 
been  notified  that  such  an  inquiry  would  be  made, 
and  had  not  therefore  examined  his  books  with 
reference  thereto,  while  the  notice  given  by  the 
defendant  to  the  company  of  his  intention  to 
apply  the  stock  refers  only  to  the  payments 
thereon. 

It  needs  but  a  moment's  reflection  to  see  that 
the  question  of  the  value  of  the  stock  was  irrele- 
vant. Its  value  for  the  purposes  of  this  case  was 
just  what  the  defendant  had  paid  on  account 
thereof.  This  was  all  the  defendant  claimed  to 
apply  on  the  judgment  by  his  notice,  before  re- 
ferred to,  and  it  was  all  the  law  gave  him  the 
right  to  apply.  The  value  of  the  stock  beyond  this 
consisted  mainly  of  the  profits,  in  which  a  de- 
faulting borrower  has  no  right  to  participate. 
This  arises  from  two  causes :  ist.  The  peculiar 
nature  of  the  contract  between  building  associa 


tions  and  their  members ;  and  2d,  The  difficulty, 
if  not  absolute  impossibility  of  ascertaining  the 
profits  until  the  association  is  ready  to  wind  up. 
A  venture  in  a  building  association  is  a  peculiar 
investment.  It  is  much  to  be  feared  that  many 
persons  of  slender  means  embark  in  such  enter- 
prises without  a  clear  understanding  of  their 
practical  working.  The  present  case  furnishes 
an  apt  illustration  of  the  results  in  one  class  of 
cases.  The  defendant  received  but  I384  in  cash 
on  his  loan.  At  the  end  of  eighty-seven  months, 
a  little  over  seven  years,  he  had  paid  into  the 
treasury  the  sum  of  ^794.  He  now  has  a  judg- 
ment against  him,  in  addition,  for  the  sum  o£ 
I518.84.  This  disastrous  result  is  a  legitimate 
outgrowth  of  our  building  association  laws.  Yet 
it  is  not  worse  than  many  other  ventures  in 
partnership,  and  other  transactions  where  per- 
sons embark  in  enterprises  beyond  their  means. 
The  loss  is  not  necessarily  the  fault  or  result  of 
the  law,  but  of  the  inability  of  the  defendant  to 
keep  his  contract  with  the  association.  Such 
investments  are  profitable  or  otherwise,  accord- 
ing to  circumstances.  Where  the  association  is 
prudently  managed,  and  is  wound  up  within  the 
prescribed  period,  it  is  always  profitable  to  the 
non-borrowing  members.  They  participate  in 
the  premiums  which  they  do  not  pay.  If  the 
association  were  composed  exclusively  of  non- 
borrowers,  there  would  be  no  profits.  They 
would  get  back  what  they  put  in  with  whatever 
interest  had  been  earned,  less  the  expenses  of 
the  management.  If,  on  the  other  hand,  it  were 
composed  exclusively  of  borrowers,  the  gain  of 
the  individual  member  would  depend  upon  the 
amount  of  his  premium.  If  he  had  paid  less 
than  the  average,  there  would  be  a  profit ;  if  he 
had  paid  more,  there  would  be  a  loss.  Where 
the  association  is  composed  of  both  classes  of 
members,  the  result  to  the  borrowing  member 
must  depend  to  a  great  extent  upon  the  relative 
proportion  of  the  two  classes  and  upon  the 
amount  of  premium  which  he  has  paid.  There 
are,  of  course,  other  matters  which,  in  a  minor 
degree,  affect  the  result,  but  the  foregoing  are 
the  two  cardinal  principles  which  underlie  the 
whole  matter.  And  it  is  further  to  be  observed 
that  the  profits  are  reserved  for  those  members 
who  continue  to  the  end.  For  borrowing  mem- 
bers who  drop  out  by  the  way,  there  is  nothing 
but  disaster. 

The  defendant  dropped  out  by  the  way.  There 
is  nothing  in  the  charter  of  the  association  nor 
in  his  contract  to  entitle  him  at  this  stage  to  a 
share  of  the  profits.  The  law  provides  for  but 
one  such  case,  and  that  is  a  withdrawing  member. 
The  Act  of  1 2th  April,  1859  (P.  L.  544),  de- 
clares that  a  withdrawing  member,  after  having 
given  thirty  days'   notice  of  such   intention, 
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"shall  be  entitled  to  receive  the  amount  paid  in 
by  him  or  her,  and  such  proportion  of  the  profits 
as  the  by-laws  may  determine,  less  all  fines  and 
other  charges:  provided,  that  at  no  time  shall 
more  than  one-half  of  the  funds  in  the  treasury 
of  the  corporation  be  applicable  to  the  demands 
of  the  withdrawing  stockholders  without  the  con- 
sent of  the  board  of  directors,  and  that  no  stock- 
holder shall  be  entitled  to  withdraw  whose  stock 
is  held  in  pledge  for  security ;  upon  the  death  of 
a  stockholder,  his  or  her  legal  representatives 
shall  be  entided  to  receive  the  full  amount  paid 
in  by  him  or  her,  and  legal  interest  thereon, 
first  deducting  all  charges  that  may  be  due  on 
the  stock.*'  The  provisions  of  the  Act  of  29 
April,  1874  (P.  L.  96),  as  to  associations  incor- 
porated under  said  Act,  are  not  essentially  dif- 
ferent, excepting  that  there  is  no  provision  that 
withdrawing  stockholders  shall  be  entitled  to  a 
share  of  the  profits. 

The  defendant  was  not  a  withdrawing  stock- 
holder, nor  could  he  have  been  so  long  as  his 
stock  was  held  in  pledge.  He  is  not  entitled  to 
the  rights  which  the  law  confers  upon  such  stock- 
holders. Yet  his  claim  far  exceeds  what  the  Act 
of  Assembly  gives  to  them.  Withdrawing  stock- 
holders can  only  claim  of  the  profits  such  propor- 
tion as  may  be  fixed  by  the  by-laws.  Such  propor- 
tion might  readily  be  fixed  by  a  by-law,  so  as  not 
to  work  injustice  to  remaining  stockholders.  At 
most  it  would  be  an  approximation.  Here  the 
defendant  claims  an  absolute  right  to  participate 
in  the  entire  profits  up  to  the  hour  of  the  trial  of 
his  case.  Such  right  is  nowhere  to  be  found. 
And,  if  it  existed,  how  can  it  be  ascertained  with 
accuracy  at  this  stage  of  the  association's  busi- 
ness? Its  assets  consist  chiefly  of  judgments  for 
money  loaned,  including  some  houses,  which 
were  evidently  bought  in  upon  executions.  The 
^xact  value  of  the  houses  can  be  ascertained  only 
by  a  sale,  and  the  judgments  are  worth  only 
what  can  be  realized  therefrom.  As  such  loans 
are  made  usually  upon  small  margins,  they  can- 
not be  regarded  as  securities  having  a  fixed  value. 
In  view  of  the  fact  shown  by  the  evidence,  that 
a  large  number  of  members  had  ceased  paying 
up  their  dues,  by  reason  of  a  supposed  defect  in 
the  charter  of  the  association,  the  difficulties  of 
realizing  the  face  of  the  judgments  may  be  readily 
appreciated.  The  ascertainment  of  the  real 
value  of  the  stock  can  only  be  arrived  at  by 
closing  up  the  affairs  of  the  corporation.  This 
the  defendant  has  no  right  to  demand.  If,  as 
was  contended,  he  was  entitled  to  it  in  this  pro- 
ceeding, the  most  that  could  be  done  would  be 
to  approximate  it.  The  jury,  and  even  the  offi- 
cers of  the  company,  might  place  a  much  higher 
value  upon  the  securities  than  could  be  realized 
therefrom.    In  such  case,  the  defaulting  member 


would  receive  more  than  the  members  who  paid 
up  to  the  end.  Besides,  the  profits  are  com- 
posed chiefly  of  the  premiums.  They  are  made 
up  in  part  of  the  premium  which  the  defendant 
agreed  to  pay.  I  say  agreed  to  pay,  for  it  is  a 
mistake  to  suppose,  as  was  claimed  by  the  de- 
fendant, that  he  has  paid  the  premium.  He 
only  promised  to  pay  it;  it  was  inserted  in  the 
judgment  note,  and  is  now  being  collected.  The 
Building  Association  Law  expressly  authorizes 
the  plaintiff  to  recover  the  premium  from  a  de- 
faulting borrower.  Yet  the  defendant's  position, 
if  sustained,  would  defeat  this  right  in  part. 

We  are  of  opinion  that  the  right  to  apply  the 
stock  in  such  a  case  as  this  means  only  the  right 
to  apply  the  payments  made  thereon.  This  is 
all  that  was  decided  in  Early  and  Lane's  Appeal. 

7.  We  see  no  error  in  the  portion  of  the  charge 
referred  to  in  this  assignment.  It  was  an  instruc- 
tion to  the  jury  as  to  the  method  of  arriving  at 
their  verdict  upon  the  undisputed  facts  of  the 
case.     The  ruling  was  fully  warranted. 

8.  This  assignment  is  practically  covered  by 
what  has  been  already  said.  It  was  not  error  to 
reject  the  evidence  for  the  reason  that  the  inquiry 
to  which  it  referred  was  irrelevant.  Aside  from 
this,  the  stock  of  the  defaulting  members  could 
not  be  forfeited  in  this  summary  way  by  a  jury. 
That  could  only  be  done  by  the  association. 
When  stock  is  in  default  by  the  charter  or  by- 
laws of  a  corporation,  it  may  not  be  forfeited 
without  action  on  the  part  of  the  corporation 
itself.  Non  constat  that  it  will  enforce  such 
right,  but  may  allow  the  defaulting  member  a  day 
of  grace. 

We  allowed  an  assignment  to  be  filed  at  bar 
to  the  form  of  the  verdict.  As  rendered  it 
was:  **We  find  for  the  plaintiff  in  the  sum  of 
I5 14.84,  provided  that  the  defendant's  four 
shares  of  stock  in  the  association  (less  $376  here 
credited)  is  not  forfeited."  The  Court  below 
struck  out  the  clause  referring  to  the  stock,  and 
entered  judgment  on  the  verdict  for  3514.84. 
We  have  no  doubt  of  the  power  of  the  Court  to 
so  mould  the  verdict.  It  is  fully  warranted  by 
the  rulings  in  Cavene  v.  McMichael  (8  S.  &  R. 
441);  Fisher  z/.  Kean  (i  Watts,  259);  and  Bick- 
ham  V,  Smith  (12  P.  F.  S.  45).  That  portion 
of  the  verdict  referring  to  the  stock  was  sur- 
plusage. Moreover,  it  was  erroneous.  For  how 
could  the  defendant  possibly  have  a  credit  for 
the  stock  and  yet  retain  it?  The  learned  Judge 
correctly  held  that  there  was  no  question  of  the 
forfeiture  of  the  stock  before  the  jury.  The 
allowance  of  a  credit  therefor  upon  the  judgment 
compelled  the  plaintiff  to  accept  the  stock  nolens 
voUns,  The  legal  effect  was  its  extinguishment. 
This  is  fully  sustained  by  the  reasoning  of  the 
Court  in  North  American  Building  Association 
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McDermott's  Appeal,  8  W.  &  S.  256. 
Grove's  Appeal,  I  Wr.  443. 
Gordon  v,  Gordon,  12  Id.  226. 
McClurg's  Appeal,  16  Sm.  366. 

May  2,  1 88 1.  The  Court.  The  substantial 
question  involved  in  the  issue  demanded  by  the 
respondent  in  the  Couri  below,  was  whether  he 
wilfully  and  maliciously  deserted  his  wife.  If 
the  testimony  tended  to  establish  the  affirmative 
of  the  issue,  it  was  improperly  withdrawn  from 
the  jury,  by  instructing  them,  as  matter  of  law, 
that  their  verdict  should  be  for  the  respondent. 

The  libellant  testified,  in  substance,  that,  after 
their  marriage,  she  and  her  husband  had  lived 
together  at  the  residence  of  his  mother  for  about 
ten  months,  when  the  latter  ordered  her  away, 
and  compelled  her  to  leave  the  house ;  that  she 
then  appealed  to  her  husband  to  join  her  in 
seeking  another  home,  but  he  refused  to  do  so, 
and  having  no  other  place  of  shelter,  she  was 
compelled  to  return  to  her  former  home ;  that, 
ever  afterwards,  he  not  only  Refused  to  provide 
a  home  for  her,  or  contribute  in  any  manner  to 
her  support,  but  treated  her  with  such  studied 
indifference  and  disrespect,  that  he  never  even 
called  to  see  her,  except  on  the  next  evening 
after  she  was  obliged  to  take  refuge  under  her 
stepfather's  roof.  On  that  occasion,  he  came  to 
the  house  and  invited  her  to  attend  his  funeral 
two  days  thereafter,  but  having  no  faith  in  the 
sincerity  of  his  implied  suggestion,  she  declined 
the  invitation.  Thenceforth,  according  to  her 
own  testimony  and  that  of  other  witnesses  by 
whom  in  the  main  she  is  corroborated,  she  ap- 
pears to  have  been  entirely  abandoned  by  him. 

The  issue  as  to  the  charge  of  wilful  and  mali- 
cious desertion,  was  granted  upon  respondent's 
demand  ;  and,  viewing  the  testimony  as  a  wKole, 
we  think  it  should  have  been  submitted  to  the 
jury.  If  they  were  satisfied  that  libellant  was 
practically  driven  away  from  the  house  of  the 
respondent's  mother,  and  he  not  only  neglected 
and  refused  to  provide  another  home  for  her, 
but  never  afterwards  manifested  the  slightest  de- 
sire to  do  so ;  in  short  if  his  conduct  towards 
her  for  a  period  of  over  two  years  was  inconsist- 
ent with  anything  else  than  a  determination  on 
his  part  to  ignore  every  marital  obligation,  the 
jury  would  have  been  warranted  in  coming  to 
the  conclusion  that  he  had  in  fact  wilfully  aban- 
doned and  deserted  her.  If  he  thus  acted  wil- 
fully and  without  cause  it  necessarily  follows 
that  his  conduct  was  also  malicious.  » 

Judgment  reversed  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Sterrett,  J, 


V,  Sutton  (11  Casey,  463).  We  find  no  error  in 
this  record. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 

Sharswood,  C.J.,  and  Gordon  and  Trunkev, 
JJ.,  dissent. 


Jan.  *8i,  250.  March  30,  1881. 

Dailey's  Appeal. 

Husband  and  wife — Divorce — Desertion —  What 
sufficient  evidence  of. 

Where  the  testimony  showed  that  the  respondent  al- 
lowed his  wife  to  be  driven  away  from  the  house  of  his 
mother,  where  they  had  been  residing  together,  and  sub- 
sequently refused  to  provide  a  new  home  for  her : 

Held  (reversing  the  judgment  of  the  Court  below),  that 
this  was  evidence  of  wilful  and  malicious  desertion  and  the 
case  should  have  been  submitted  to  the  jury. 

Appeal  from  the  Common  Pleas  of  Monroe 
County. 

This  was  an  action  for  divorce  by  a  wife  on 
the  ground  of  desertion,  by  her  husband. 

In  her  petition,  the  libellant,  Sarah  J.  Dailey, 
sets  forth  that  she  was  married  to  the  re- 
spondent, Enseriah  Dailey  on  Dec.  11,  1876; 
that  after  they  had  lived  together  as  husband  and 
wife  for  nearly  a  year  the  mother  of  the  respond- 
ent, at  whose  house  they  resided,  directed  her, 
the  libellant,  to  leave  the  house,  that  the  respond- 
ent refused  to  accompany  her  or  to  provide  for 
her  another  home,  and  she  was  hence  obliged  to 
return  to  the  home  of  her  stepfather,  where  she 
has  since  remained. 

The  respondent,  having  filed  an  answer,  an 
issue  was  granted  for  a  trial  by  a  jury. 

On  the  trial,  after  evidence  had  been  given  to 
prove  the  facts  averred  in  the  libel,  there  being 
no  evidence  offered  for  the  defence,  the  Court 
instructed  the  jury  to  find  a  verdict  for  the  re- 
spondent, saying  that  the  evidence  failed  to 
show  a  wilful  and  malicious  desertion.  Verdict 
accordingly  and  judgment  thereon.  The  libel- 
lant took  this  writ,  assigning  the  above  ruling  as 
error. 

C.  Burnett  and  T,  Af,  Mclihaney,  for  appel- 
lant. 

This  was  not  the  case  of  a  voluntary  separa- 
tion, as  in  Ingersoll  v,  IngersoU  (13  Wr.  249). 
The  respondent  having  permitted  his  wife  to  be 
expelled  from  their  former  home,  and  having 
refused  for  the  space  of  two  years  to  provide 
another  for  her,  must  be  held  to  have  deserted 
her,  and  such  desertion  being  wilful  is  prima 
fcuie  malicious. 
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May,  '80,  81.  June  9  &  10,  1881- 

Rothermel,  Sheriff,  etc.,  v.  Marr. 

Attachment  under  Act  of  March  ij,  i86g — De- 
fendant's goods  only  can  be  attached — Seizure 
of  goods  in  hands  of  garnishee ,  which  prove 
not  to  belong  to  defendant,  not  justifiable — 
Sheriff  liable  in  trespast  to  real  owner. 

Where  an  attachment  is  issued  under  the  Act  of  March 
17,  1869  (P.  L.  8),  the  sheriff  is  not  justified  in  seizing 
the  goods  of  the  person  named  therein  as  garnishee. 

Where  the  sheriff  does  seize  and  sell  the  goods  of  such 
garnishee  he  will  be  liable  in  trespass,  no  matter  what 
may  be  the  event  of  the  suit  in  which  such  attachment 
issued. 

The  bond  given  by  the  plaintiff  in  such  suit  is  intended 
merely  as  a  security  for  the  defendant  in  the  attachment 
that  the  plaintiff  shall  within  a  reasonable  time  prosecute 
his  suit,  and  if  he  fails  therein,  that  he  will  pay  the  cost, 
and  the  defendant's  damages.  It  in  no  case  operates  as 
a  security  for  the  garnishee. 

Where  the  plaintiff  in  an  attachment  under  said  Act  of 
1869  directs  the  seizure  of  goods  claimed  by  any  person 
other  than  the  defendant,  the  proper  course  for  the  sheriff 
is  either  to  demand  from  plaintiff  a  bond  of  indemnity 
and  then  seize  the  goods,  or  else  to  frame  an  interpleader 
between  the  plaintiff  and  the  claimant  under  the  Act  of 
January  30,  1871  (P.  L.  12),  to  determine  the  true  owner- 
ship thereof. 

A.  and  B.,  brother  and  sister,  lived  together,  A.  keeping 
a  store.  B.  from  time  to  time  advanced  money  to  A., for 
which  he  gave  her  judgment  notes  on  which  she  obtained 
jodgment.  To  secure  his  indebtedness  A.  executed  to  B.  a 
bill  of  sale  of  all  the  goods  in  the  store  wiih  an  inventory 
thereof  annexed,  but  continued  to  attend  to  the  business 
of  the  store,  assisting  his  sister.  The  sign  was,  however, 
changed  and  the  bills  made  out  in  B.'s  name  and  paid  by 
her.  In  a  coniest  between  B.  and  A.*s  creditors  as  to  the 
ownership  of  the  goods : 

Held^  that  the  question  was  properly  submitted  to  the 
jury  whether  under  the  evidence  there  had  been  a  sufficient 
bona  fide  delivery  of  the  goods  in  the  store  from  A.  to  B.  to 
pass  the  title  thereto  to  B.  as  against  A.*s  creditors. 

Error  to  the  Common  Pleas  of  Northumber- 
land County. 

Trespass  by  Margaret  H.  Marr  against  Samuel 
H.  Rothermel,  late  sheriff  of  Northumberland 
County,  for  seizing,  taking  away,  and  selling 
certain  personal  property  belonging  to  the  plain- 
tiff. The  defendant  pleaded  not  guilty,  and  a 
special  plea  in  confession  and  avoidance,  justify- 


ing under  the  authority  of  a  writ  of  attachment 
issued  by  the  Court  of  Common  Pleas  under  the 
Act  of  March  17,  1869  (P.  L.  8),  wherein  Wain- 
wright  &  Co.  were  plaintiffs  and  A.  P.  Marr  was 
defendant,  and  the  said  Margaret  H.  Marr  (plain- 
tiff herein)  was  named  as  garnishee,  commanding 
the  sheriff  to  attach  the  goods  of  A.  P.  Marr  in 
the  hands  of  Margaret  H.  Marr,  and  summon  the 
said  garnishee,  etc. 

On  the  trial,  before  Rockefeller,  P.  J.,  the 
evidence  was  to  the  following  effect :  A.  P.  Marr 
resided  with  his  sister  Margaret  H.  Marr,  in  a 
dwelling  and  store  belonging  to  her  in  the  bor- 
ough of  Milton.  In  1871,  A.  P.  Marr  began  to 
keep  a  grocery  in  the  store.  Margaret  at  that 
time  loaned  him  |iooo,  and  subsequently  other 
sums  amounting  to  $548.83,  for  which  amounts 
he  gave  her  his  judgment  notes  on  which  she  caused 
judgments  to  be  entered  in  1871  and  1873.  A. 
P.  Marr  subsequently,  on  December  27,  1873,  ^^ 
order  to  secure  this  indebtedness  to  his  sister, 
executed  to  her  a  bill  of  sale  of  all  the  goods  in 
the  store,  appraised  by  an  inventory  annexed  at 
$1087.30.  He  continued  to  attend  to  the  business 
of  the  store,  assisting  his  sister.  A  new  sign  was 
put  up  in  front  of  the  store  bearing  the  words, 
**  Margaret  H.  Marr*s  Grocery  Store.'*  After 
the  sale,  bills  were  made  out  in  the  name  of 
Margaret  H.  Marr,  and  paid  by  her. 

On  March  2,  1874,  an  attachment  was  issued 
under  the  Act  of  1869,  at  the  suit  of  VVainwright 
&  Co.,  against  the  said  A.  P.  Marr,  with  a  clause 
of  scire  facias  against  Margaret  H.  Marr,  garni- 
shee. The  usual  affidavit  and  bond  were  filed, 
the  condition  of  the  latter  being  **that  if  the 
aforesaid  Wainwright  &  Co.,  plaintiffs  in  the 
attachment  to  be  issued,  shall  fail  to  prosecute 
their  action  with  effect,  and  shall  fail  to  recover 
a  judgment  against  the  said  A.  P.  Marr,  the  de- 
fendant, that  they,  the  above  bounden  Wain- 
wright &  Co.  and  Thomas  Swenk,  shall  and  will 
pay  to  the  said  A.  P.  Marr,  the  defendant,  all 
legal  costs  and  damages  which  he,  the  said  A.  P. 
Marr,  the  defendant,  may  sustain  by  reason  of 
said  attachment."  This  attachment  was  placed 
in  the  hands  of  the  defendant,  S.  H.  Rothermel, 
sheriff,  who  on  March  3,  1874,  served  it  on  A. 
P.  and  Margaret  H.  Marr  on  the  premises;  they 
both  informed  him  that  the  goods  were  not  A.'P. 
Marr*s  but  belonged  to  Margaret  H.  Marr.  The 
sheriff,  notwithstanding,  levied  on  the  goods  and 
closed  up  the  store.  He  suggested  to  Margaret 
that  she  should  give  him  a  bond  to  release  the 
goods.  This  she  declined  to  do,  whereupon  the 
sheriff  removed  the  goods,  sold  under  an  order 
of  Court  such  as  were  perishable,  and  subse- 
quently, without  any  other  writ  than  the  attach- 
ment, sold  the  whole  stock  under  the  instructions 
of  Wainwright  &  Co. 

Margaret  H.  Marr  afterwards  brought  this  suit 
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in  trespass  against  the  sheriff  to  recover  the  value 
of  her  goods  sold  by  hira.  On  the  trial  the 
plaintiff  gave  evidence  of  the  above-mentioned 
facts,  and  showed  that  the  attachment  suit  was 
suffered  to  remain  without  any  steps  taken  to 
prosecute  it  to  judgment  for  over  five  years ;  no 
declaration  was  filed  until  November  12,  1879, 
and  on  January  i,  1880,  the  plaintiff  was  non- 
prossed under  rule  of  Court. 

The  defendant  contended  that  the  sale  by  A. 
P.  to  Margaret  H.  Marr  in  December,  1873,  was 
without  consideration  and  fraudulent  as  against 
the  attaching  creditor,  and  that  there  was  no 
sufficient  change  of  possession.  The  Court  sub- 
mitted the  evidence  on  these  questions  to  the 
jury,  and,  in  reply  to  numerous  points  presented 
by  the  plaintiff  and  defendant,  charged  the  jury 
that  the  writ  of  attachment  only  authorized  the 
sheriff  to  seize  property  belonging  to  the  defend- 
ant A.  P.  Marr,  and  that  if  they  found  the  sale 
to  Margaret  H.  Marr  in  December,  1873,  was 
bona  fide  and  accompanied  by  a  sufficient  de- 
livery of  possession,  and  that  the  property 
belonged  to  her  at  the  time  of  the  seizure,  the 
writ  was  not  a  justification  for  the  seizure. 

Verdict  and  judgment  for  the  plaintiff  for 
^1352.  The  plaintiff  took  this  writ,  assigning 
for  error  substantially  the  instructions  of  the 
Court  to  the  jury  as  above. 

William  A.  Sober ^  for  the  plaintiff  in  error. 

Franklin  Bound  and  S.  F,  Wolverton,  for  the 
defendant  in  error. 

June  22,  1 88 1.  The  Court.  This  is  an 
action  of  trespass  against  a  sheriff  for  taking  the 
plaintiffs  goods.  The  defendant,  plaintiff  in 
error,  pleaded  not  guilty  to  the  declaration,  and 
the  issue  thus  made  was  tried  and  all  the 
questions  involved  were  considered.  Respect- 
ing the  special  plea,  it  is  enough  to  say  that  if 
good  in  form  it  was  bad  in  substance,  and  had  it 
been  demurred  to,  the  plaintiff  would  have 
been  entitled  to  judgment.  It  is  insisted  upon 
by  the  defendant  that  the  controlling  question 
now  presented  is,  whether  the  sheriff  in  execut- 
ing an  attachment  under  the  Act  of  March  17, 
1869,  relating  to  fraudulent  debtors,  issued 
against  one  person,  may  lawfully  seize  the  goods 
of  another.  He  contends  that  though  it  be  true 
that  he  took  the  goods  of  Margaret  H.  Marr, 
the  writ  issued  at  the  suit  of  Wainwright  &  Co. 
against  A.  P.  Marr,  commanded  and  authorized 
such  taking. 

Section  i  of  the  Act  of  1869  makes  it  the 
duty  of  the  prothonotary  to  issue  an  attachment 
against  any  defendant,  upon  the  application  of 
any  plaintiff  who  makes  and  files  the  prescribed 
affidavit  and  also  "a bond  conditioned  that  if  the 
plaintiff  or  plaintiffs  shall  fail  to  prosecute  his, 
her,  or  their  action  with  effect,  and  recover  a 


judgment  against  said  defendant  or  defendants, 
he,  she,  or  they  shall  pay  to  said  defendant  or 
defendants  all  legal  costs  and  damages  which 
said  party  defendant  may  sustain  by  reason  of 
said  attachment.**  Section  4  provides  that  if 
the  writ  be  personally  served  on  the  defendant, 
or  if  he  reside  in  the  county,  or  if  he  "shall 
appear  to  the  action,  the  Court  shall  proceed  in 
the  case  in  like  manner  as  in  case  of  summons 
for  debt  regularly  issued  and  duly  served,"  and 
if  there  shall  not  be  a  personal  service,  residence, 
or  appearance  as  aforesaid,  the  plaintiff,  after 
the  first  day  of  the  second  term,  may  proceed  in 
like  manner  against  the  defendant  and  garnishee 
as  is  practised  in  cases  of  foreign  attachment  and 
execution  attachment. 

It  is  obvious  that  the  issuing  of  an  attachment 
under  said  Act  is  the  commencement  of  a  suit; 
that  when  the  defendant  is  a  resident  of  the 
county,  or  is  personally  served  with  the  process, 
or  appears,  the  action  is  proceeded  in  as  if  com- 
menced by  summons,  and  the  judgment  is  per- 
sonal and  final  between  the  parties  as  to  the 
subject  of  the  action.  In  case  of  service,  or 
appearance,  even  the  dissolving  of  the  attach- 
ment upon  the  defendant's  apphcation,  as 
provided  in  section  6,  merely  discharges  the  lien 
and  releases  the  goods  from  the  custody  of  the 
law;  and  the  action  is  proceeded  in.  When 
there  is  no  service  or  appearance  and  the 
defendant  is  a  non-resident  of  the  county,  the 
judgment  is  in  rem,  as  it  is  in  foreign  attachment 
where  the  defendant  does  not  appear. 

Sections  2  and  3  direct  the  manner  of  execut- 
ing the  attachment,  and  provide  that  when  the 
property  attached  is  in  the  hands  or  possession 
of  a  person  other  than  the  defendant,  such  per- 
son shall  be  summoned  as  garnishee.  It  is  the 
duty  of  the  officer  to  take  the  property  attached 
into  his  possession,  where  it  is  capable  of  manual 
seizure,  and  when  not,  the  same  shall  be  bound 
by  the  attachment  in  the  hands  of  such  party 
from  whom  it  is  due  or  owing,  or  whose  duty  it 
is  to  account  for  the  same,  unless  the  defendant 
or  some  one  for  him  shall  enter  into  a  bond  as 
the  Act  prescribes,  if  is  plain  that  the  officer  is 
not  authorized  to  attach  the  property  of  any 
person  other  than  the  defendant.  No  one  is  to 
be  summoned  as  garnishee,  unless  he  owes  the 
defendant  or  holds  and  is  liable  to  account  to 
him  for  goods  or  other  property.  The  fact  that 
the  officer  summons  a  person  as  a  garnishee  is 
no  excuse  for  taking  his  goods.  A  garnishee  is 
not  a  defendant.  It  is  neither  directed  nor  con- 
templated in  the  statute  that  a  garnishee's  goods 
may  be  seized. 

The  defendant  urges  that  the  bond  filed 
before  the  issuing  of  the  attachment  is  for 
security  of  the  garnishees  whose  goods  may  be 
taken.     But  this  is  contrary  to  the  letter  and 
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spirit  of  the  statute.  The  bond  is  conditioned 
for  payment  of  costs  ^  and  damages  to  the 
defendant  if  the  plaintiff* fails  to  recover  a  judg- 
ment. In  the  action  relied  on  as  a  bar  to  this 
suit,  Wainwright  &  Co.  gave  bond  to  A.  P. 
Marr,  with  condition  that  if  they  failed  to  prose- 
cute their  action  with  effect  and  recover  judg- 
ment against  A.  P.  Marr,  they  shall  and  will  pay 
to  said  A.  P.  Man*  all  legal  costs  and  damages 
which  he  may  sustain  by  reason  of  the  attachment. 
That  bond  is  no  security  for  anybody  except 
A.  P.  Marr.  It  is  in  strict  accord  with  the 
statute  which  intends  it  shall  be  a  security  for 
the  defendant  in  the  attachment.  When  the 
plaintiff  directs  the  seizure  of  goods  claimed  by  a 
person  other  than  the  defendant,  the  sheriff  may 
demand  a  bond  of  indemnity,  and,  if  the 
plaintiff  neglect  to  give  it,  may  refuse  to  take 
such  goods.  This  right  of  the  sheriff  to  be 
secured  in  such  cases  is  at  common  law.  (Shriver 
V.  Harbaugh,  i  Wright,  399. )  He  may  release  the 
goods  of  a  third  person  if  such  bond  be  refused. 
Or  he  may  have  an  order  upon  the  plaintiff  and 
the  claimant  of  the  goods  for  an  interpleader.  (Act 
of  January  30,  187 1,  P.  L.  12.)  There  is  no 
rule  of  law  which  compels  the  real  owner  of 
attached  property,  on  notice  of  the  suit,  to  inter- 
vene and  defend  pro  inter  esse  sua,  on  pain  of 
forfeiting  his  right  of  property  or  of  action. 
(Megee  r.  Beirne,  3  Wright,  50.)  Unless  he  be 
called  on  to  make  good  his  claim  by  virtue  of 
the  statutes  relating  to  interpleader,  he  may  sue 
the  officer  and  recover  damages. 

The  learned  Judge  of  the  Common  Pleas  was 
entirely  right  in  ruling  that  the  writ  of  attach- 
ment in  the  suit  by  Wainwright  &  Co.  against 
A.  P.  Marr  was  no  authority  for  seizure  of  the 
plaintiffs  goods,  and  that  said  suit,  whether 
pending  or  determined,  was  no  bar  to  her  re- 
covery. It  mattered  not  whether  that  action 
was  tried,  or  if  tried,  which  party  obtained 
judgment.  Margaret  H.  Marr  was  not  a  party 
in  that  action.  The  original  writ  was  as  little 
authority  for  taking  her  goods  as  after  judgment 
an  execution  would  be. 

At  the  trial,  the  real  question  of  fact  in  con- 
troversy was,  whether  the  plaintiff  owned  the 
goods  as  against  creditors  of  A.  P.  Marr.  This 
was  clearly  apprehended  by  the  Court,  and  the 
instructions  to  the  jury  relating  thereto  need  no 
vindication.  If  the  sale  to  her  by  A.  P.  Man- 
was  void  as  respects  his  creditors,  she  could  not 
recover,  but  if  valid,  the  evidence  on  the  part  of 
the  defendant  conclusively  showed  that  he  was  a 
trespasser  in  seizing  the  goods.  He  seized 
them  as  the  property  of  A.  P.  Marr,  the  order  of 
sale  followed  that  seizure,  and  is  no  defence 
against  this  action.  The  evidence  was  ample 
that  the  plaintiff  bought  the  goods  of  A.  P.  Marr, 
took  and  held  possession,  and  was  entitled  as 


owner  against  all  the  world.  It  was  rightly 
submitted,  and  if  believed,  warranted  the  verdict 
in  favor  of  the  plaintiff  for  the  value  of  the 
property. 

We  have  considered  and  endeavored  to  ex- 
press our  opinion  upon  the  few  points  raised  by 
the  numerous  and  voluminous  assignments  of 
error.  The  instructions  and  rulings  were  quite 
as  favorable  to  the  defendant  as  he  had  right  to 
demand.     Judgment  affirmed. 

Opinion  by  Trunkev,  J. 


Jan.  '81,  89.  February  24,  1881. 

Simpson  v.  Pinkerton  et  al. 

Attorney  and  client — Set-off ^^  What  not 
subject  of. 

An  attomey-at-law  or  in  fact  employed  to  collect  a 
claim,  when  he  has  received  or  recovered  the  money  has 
no  right  to  set  off  an  antecedent  debt  or  chum  in  his  own 
right  against  his  constituent. 

S.,  as  attorney  for  P.,  collected  a  claim  for  damages  to  P.*s 
real  estate.  Upon  being  sued  for  the  amount  collected, 
he  sought  to  set  off  an  independent  indebtedness  to  him 
by  P.,  arising  out  of  the  same  real  estate : 

Heid^  that  this  evidence  was  rightly  refused,  as  there 
was  no  agreement  that  S.  might  retain  his  own  demand 
out  of  the  money  collected. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Case,  by  John  J.  Pinkerton,  executor  of  John 
Todd,  William  Keichline,  and  others,  against 
J.  Alexander  Simpson  to  recover  the  sum  of 
$3028,  collected  by  defendant  as  attorney  for 
plaintiffs,  from  the  Commonwealth  of  Pennsyl- 
vania. 

It  was  admitted  by  the  pleadings  that  defend- 
ant had  acted  as  attorney  for  plaintiffs  in  the 
collection  of  a  claim  from  the  State  for  damages 
done  by  soldiers  to  a  drove-yard  property  in 
Philadelphia,  the  property  of  plaintiffs ;  and  that 
he  had  received  from  the  State  the  sum  of  I3028, 
none  of  which  had  been  paid  over  to  plaintiffs. 

At  the  trial  defendant,  Simpson,  offered  to 
prove,  under  his  plea  of  set-off,  that  in  1859 
plaintiffs  had  purchased  a  drove-yard  property, 
and  as  part  payment  therefor  had  agreed  to  pay 
the  bonds  and  coupons  secured  by  a  certain 
mortgage  subsisting  thereon,  held  by  trustees  for 
the  bondholders;  that  the  proceeds  of  sale  of 
the  premises  under  the  mortgage  were  insufficient 
to  pay  the  mortgage  debt,  and  that  plaintiffs 
therefore  owed  to  the  holders  of  the  bonds  and 
coupons,  of  which  defendant  owned  a  large  num- 
ber, the  amount  of  their  securities. 

The  Court  rejected  this  offer  of  defendant,  and 
instructed  the  jury  to  find  for  plaintiffs  for  the 


Digitized  by 


Google 


424 


WEEKLY  NOTES  OF  CASES. 


full  amount  with  interest,  less  certain  credits  as 
to  which  there  was  no  dispute. 

Verdict  and  judgment  accordingly;  where- 
upon defendant  took  this  writ  of  error,  assigning 
for  error  the  rejection  of  his  offer  of  evidence, 
and  the  instruction  of  the  Court  to  the  jury 
directing  them  to  find  for  plaintiffs. 

Alexander  Simpson,  Jr. ,  and  B,  H.  Brewster, 
for  plaintiff  in  error. 

An  attorney's  fee  for  services  rendered  is  a 
good  set-off,  even  though  the  amount  of  the  fee 
has  not  been  liquidated. 

Briggs  V.  Moore,  14  Ala.  433. 

Riley  v.  Hirst,  2  Barr,  346. 

U.  S.  V,  MacDaniel,  7  Peters,  I. 

U.  S.  V,  Wilkins,  6  Wheaton,  135. 
The  set-off  in  this  case  does  not  lack  mutuality, 
because,  though  the  mortgage  was  given  to 
trustees,  there  was  an  express  agreement  to  pay 
the  bonds  and  coupons  to  bearer  without  the  aid 
of  an  intervening  trustee. 

Eagle  Beneficial  Society's  Appeal,  25  Sm.  226. 
This  set-off  is  not  barred  by  the  Statute  of 
Limitations.    The  bonds  fell  due  October,  1866, 
and  the  plea  was  filed  May,  1872,  within  six 
years  from  the  time  the  bond  fell  due. 

G.  T,  Bispham  and  R.  L.  Ashhurst,  for  de- 
fendant in  error. 

The  debt  for  which  suit  is  brought  is  clearly  a 
fiduciary  one,  and  therefore  defendant  below  has 
no  right  to  set  up  an  independent  claim  such  as 
this. 

U.  S.  Bank  v,  Macalester,  9  Barr,  483. 

Turnpike  Co.  v,  Watson,  I  Rawle,  331. 

Todd  V.  The  Borough,  5  Sm.  496. 

Russell  V.  The  Church,  15  Sm.  9. 

Scammon  v.  Kimball,  8  Bankrupt  Rep.  40. 

Fox  V.  Reed,  3  Grant,  98. 

Campbell  v.  Boggs,  12  Wr.  524. 

Fleming  v.  Culbert,  10  Id.  500. 
There  is  lack  of  mutuality  in  this  set-off. 

Sailer  v»  Sewing  Machine  Co.,  34  Leg.  Int.  115. 

Wrenshall  v.  Cook,  7  Watts,  464. 

March  7,  1881.  The  Court.  We  think  it 
very  clear  that  an  attorney- at-law  or  in  fact  em- 
ployed to  collect  a  claim,  when  he  has  received 
or  recovered  the  money,  has  no  right  to  set  off 
an  antecedent  debt  or  claim  in  his  own  right 
against  his  constituent.  He  ought  to  show  in 
such  case  that  his  constituent  expressly  agreed 
that  he  might  retain  his  demand  out  of  the  money. 

This  renders  it  unnecessary  to  examine  the 
other  questions  raised  on  the  record. 

Judgment  affirmed. 

Per  Curiam, 


Jan.  '81,  228.  March  10,  1881. 

Reynolds's  Appeal. 

Judgment — Lien  of—Execution — Extent  of  land 
—Effect  of. 

Defendant's  land,  subject  to  the  lien  of  a  judgment  for 
^600,  obtained  December  31,  1874,  was  extended  by  a 
jury  of  inquest  at  ^300  per  annum  rent,  defendant  elect- 
ing  to  remain  in  possession.  The  semi-annual  instal- 
ments  were  regularly  paid  by  defendant  to  plaintiflf  until 
the  instalment  for  January,  1880,  which  was  paid  by  de- 
fendant to  the  plaintiff  in  the  judgment  next  in  lien,  on 
the  ground  that  the  prior  judgment  not  having  been  re- 
vived and  no  sci.  fa.  to  revive  having  issued  upon  it,  had 
expired.  Plaintiff  thereupon  issued  a  vend.  ex.  for  the 
sale  of  the  land,  which  was  set  aside  by  the  Court : 

^^/</ (affirming  the  order  of  the  Court  below),  that  the 
venditioni  exponas  could  only  issue  while  the  judgment 
was  a  lien. 

There  is  nothing  in  the  Act  of  Oct.  13,  1840  (P.  L.  2), 
repealing  the  Act  of  March  26,  1827  (P.  L.  129),  nor  do 
any  of  its  provisions  purport  in  any  manner  to  give  a  new 
life  to  the  lien  of  judgments  from  that  which  was  given  by 
the  Act  of  1827. 

Appeal  by  Simon  Reynolds  from  an  order  of 
the  Common  Pleas  of  Luzerne  County  setting 
aside  a  writ  of  venditioni  exponas  issued  on  a 
judgment  for  J600  obtained  December  31, 1874, 
by  Simon  Reynolds  against  Simon  Reynolds,  Jr. 

The  affidavit  upon  which  the  order  was  granted 
set  forth,  in  substance,  that  on  June  i,  1877,  the 
real  estate  upon  which  the  judgment  was  a  lien 
was  extended  by  a  jury  of  inquest  at  I300  per 
annum  rent,  the  property  being  taken  by  de- 
fendant; that  under  said  extent  defendant  paid 
upon  the  judgment  four  instalments  of  $150 
each,  making  in  all  |6oo;  that  in  January,  1880, 
he  stood  prepared  to  pay  the  instalment  of  j  150 
then  maturing  under  the  inquest,  to  the  parties 
entitled  thereto,  but  that  being  advised  that  the 
lien  of  the  aforesaid  judgment  expired  without 
any  attempt  at  revival  on  the  31st  December, 
1879,  ^^  P^^^  ^^  ^o  the  next  lien  creditors,  thus 
doing  all  the  law  required  of  him;  that  since 
the  expiration  of  the  lien  of  the  aforesaid  judg- 
ment the  plaintiff  had  caused  to  be  issued  a  writ 
of  vend,  ex.,  and  directed  the  sheriff  to  advertise 
the  property  for  sale. 

The  Court  (Rice,  P.  J.)  in  granting  the  order 
filed  an  opinion  observing,  inter  alia,  as  follows: 
**It  needs  no  argument  to  show  that  a  venditioni 
exponas  acquires  no  lien  beyond  or  distinct  from 
that  of  the  judgment  or  the  fieri  facias  which 
preceded  it ;  hence,  if  the  plaintiff  here  cannot 
in  any  event  take  anything  by  the  sale,  he  ought 
not  to  be  permitted  to  go  on.  Assuming  for  a 
moment  what  is  probably  the  fact,  that  the  ex- 
tent of  defendant's  real  estate  was  had  upon  a 
fieri  facias  issued  on  his  judgment,  it  is  equally 
well  settled  that  since  the  Act  of  1827  (March 
26,  P.  L.  129)  the  fieri  facias  acquired  no  lien 
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on  this  land  distinct  from  or  independent  of  the 
judgment,  and  that  when  the  lien  of  the  latter 
expired,  the  lien  of  the  fieri  facias  and  the  levy 
made  under  it  died  with  it.  (Jameson's  Appeal, 
6  Barr,  283;  Davis  z/.  Ehrman,  8  H.  256.)  It 
is  true  it  was  held  in  Packer's  Appeal  (6  Barr, 
277)  that  a  fieri  facias  levied  on  land  upon  which 
the  judgment  was  not  a  lien,  acquired  a  lien  on 
the  date  of  the  levy  prior  to  the  lien  of  a  judgment 
subsequently  entered,  but  it  has  over  and  over 
again  been  decided  that  where  the  execution  is 
the  mere  instrument  for  enforcing  the  existing 
lien  of  the  judgment  it  acquires  no  jien  beyond 
•  or  distinct  from  that  of  the  judgment.  . 
By  Sect.  3,  Act  October  13,  1840  (P.  L.  2, 
Purd.  Dig.  649,  pi.  72),  upon  failure  to  pay,  etc., 
the  plaintiff  may  issue  a  writ  of  venditioni  ex- 
ponas for  the  *  sale  of  the  real  estate  as  fully  and 
with  like  effect  as  though  a  condemnation  thereof 
had  taken  place.'  If  these  words  mean  anything 
it  is  that  there  is  the  same  and  no  greater  authority 
to  sell  after  an  extent  and  default  as  there  is  after 
a  condemnation.  It  will  be  seen  that  this  lan- 
guage does  not  and  cannot  have  the  effect  of 
annexing  a  condition  or  contingency  to  a  judg- 
ment by  which  its  lien  is  practically  continued  in 
case  of  an  extent  which  would  not  be  annexed 
to  it  in  case  of  a  condemnation,  and  hence  the 
writ  in  the  former  case  as  in  the  latter,  is  only 
an  integral  part  of  the  process  for  enforcing  the 
existing  lien  of  the  judgment."  Thereupon  the 
plain ti^  appealed,  assigning  for  error  the  action 
of  the  Court  in  making  absolute  the  rule  to  show 
cause  why  the  writ  of  venditioni  exponas  should 
not  be  set  aside.  ^ 

A,  Hicketts^  for  appellant.  It  was  certainly 
not  the  intention  of  the  Act  of  1840  in  provid- 
ing that  the  plaintiff  might  permit  defendant  to 
retain  possession  at  an  annual  valuation,  thereby 
to  impair  or  curtail  the  right  of  plaintiff. 

In  all  the  legislation  on  this  subject  not  a  word 
has  been  said  about  keeping  the  lien  of  the  judg- 
ment in  force.  The  proceeding  in  extent  is 
execution  process,  "and  it  is  less  than  the  statu- 
tory remedy  if  it  fail  fully  to  satisfy  the  judg- 
ment." 

McKelyy  v,  De Wolfe,  8  H.  374. 
The  writ  of  venditioni  exponas  is  not  a  pro- 
cess distinct  from  the  fieri  facias  but  a  part  of  it, 
and  issues  upon  the  return  of  that  writ. 

Hughes  V.  Rees,  4  Mees  &  Wels.  468. 

Wood's  Exr.  v.  Colwell,  10  C.  92. 

Neil  V.  Colwell,  16  Sm.  216. 
The  application  to  set  aside  this  writ  being 
made  by  defendant  himself,  cannot  be  granted, 
for  as  between  him  and  plaintiff  the  lien  in  any 
event  remains. 

Brown's  Appeal,  Leg.  Int.  toI.  37,  p.  426. 
Joseph  D,  Coons,  for  appellee. 
A  judgment  and  an  execution  on  it  have  not 
a  distinct  and  independent  lien. 

Jameson's  Appeal,  6  Barr,  283. 


The  execution  is  a  mere  instrument  for  en- 
forcing the  existing  lien  of  the  judgment,  and 
the  lien  of  the  judgment  having  expired  before 
its  fruits  were  realized,  the  creditor  took  nothing 
by  his  judgment  or  execution. 
Davis  V.  Ehrman,  8  H.  259. 

May  2,  1 88 1.  The  Court.  The  appellant's 
judgment  was  entered  on  December  31,  1874, 
and  was  never  revived,  nor  was  any  writ  of  scire 
facias  to  revive  ever  issued  upon  it.  On 
December  31,  1879,  ^^^  ^^^^  ^^  ^^^  judgment 
expired  by  force  of  the  Act  of  March  26,  1827. 
A  writ  of  fi.  fa.  having  been  issued  against  the 
defendant,  his  real  estate  was  extended  on  June 
I,  1877,  at  an  annual  rental  of  three  hundred 
dollars,  and  the  defendant  elected  to  remain  in 
possession  as  he  was  authorized  to  do  by  the 
third  section  of  the  Act  of  13th  Oct.  1840 
(Purd  Dig.  649,  pi.  72.)  The  semi-annual  in- 
stalments were  regularly  paid  to  the  appellant  as 
plaintiff  in  his  judgment,  No.  1020,  Jan.  T. 
1875,  until  the  instalment  for  January,  1880,  fell 
due,  which  was  paid  by  the  defendant  to  the 
plaintiff  in  the  judgment  next  in  lien,  upon  the 
theory  that  the  lien  of  the  appellant's  judgment 
having  expired,  the  judgment  creditor  having 
the  next  lien  was  entitled  to  the  money.  There- 
upon the  appellant  issued  a  vend.  ex.  de  terris 
for  sale  of  the  defendant's  land,  wftich  was  set 
aside  by  the  Court  on  the  ground  that  the  lien 
of  the  judgment  having  expired,  the  writ  was 
unauthorized.  Of  this  action  of  the  Court  below, 
the  appellant  complains.  He  argues  as  he  must, 
that  the  right  to  issue  a  vend.  ex.  in  such  circum- 
stances arises  upon  the  construction  of  the  Act  of 
1840.  Independently  of  that  Act,  it  is  very  clear 
that  the  writ  could  not  issue  after  the  lien  of 
the  judgment  had  expired.  The  Act  of  March 
26,  1827,  §  I  (P.  L.  129,  Purd.^  Dig.  820,  pi. 
5)  contains  a  positive  prohibition  against  the 
continuance  of  the  lien  of  a  judgment  for  a 
longer  period  than  five  years  from  the  date  of 
entry,  unless  revived  by  the  written  agreement 
of  the  parties  or  unless  a  writ  of  scire  facias  to 
revive  is  sued  out,  within  that  period.  It  is 
equally  imperative  in  directing  that  the  issuing 
of  an  execution  during  the  pendency  of  the  lien 
shall  not  have  the  effect  of  prolonging  the  lien 
beyond  the  time  fixed  by  the  statute.  In 
Jameson's  Appeal  (6  Barr,  on  p.  283),  we  held, 
speaking  of  the  Act  of  1827,  ''That  Act  changed 
the  whole  face  of  the  law  on  that  subject,  by 
cutting  off  every  pretence  of  lien,  except  that  of 
the  judgment  revived,  at  proper  intervals,  by 
scire  facias  or  agreement,  in  consequence  of 
which  it  became  necessary  to  revive  from  time 
to  time,  though  execution  were  levied,  till  the 
land  was  actually  turned  into  money  by  a  sale." 
In  Davis  v.  Ehrman  (8  Harr.  256),  the  same 
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ruling  was  repeated,  and  it  was  also  held  that  a 
fi.  fa.  issued  to  enforce  the  lien  of  a  judgment, 
and  the  seizure  of  the  land  does  not  create  a  lien 
on  the  land  distinct  from  and  independent  of 
the  lien  of  the  judgment.  Woodward,  J.,  on  p. 
259,  said,  **A  lien  is  indeed  a  necessary  and 
inseparable  incident  of  seizure  in  execution, 
except  where  the  execution  is  merely  instru- 
mental in  enforcing  a  prior  and  superior  lien  by 
judgment.  In  such  case,  it  never  was  supposed 
by  the  Legislature  or  the  profession,  that  a  judg- 
ment and  an  execution  on  it  had  each  a  distinct 
and  independent  lien.  To  limit  the  lien  of 
judgments  so  explicitly  as  is  done  by  the  Act  of 
1827,  and  to  leave  the  lien  of  executions  un- 
limited, would  have  been  absurd  legislation.'* 
It  was  also  held  in  that  case,  as  it  has  been  in 
others,  that  a  testatum  fi.  fa.  is  a  lien  upon  lands 
by  virtue  of  a  special  Act  of  Assembly  and  that 
a  fi.  fa.  levied  upon  after  acquired  lands  be- 
comes a  lien  thereon  because  the  judgment  on 
which  it  issued  was  not,  and  hence  there  is  no 
analogy  to  the  present  case,  to  be  derived  from 
those  illustrations.  As  the  present  is  the  mere 
case  of  the  issuance  of  a  vend.  ex.  upon  a  judg- 
ment whose  lien  had  expired,  it  follows  that  it 
was  an  unauthorized  writ,  unless  there  is  some- 
thing in  the  Act  of  1840  which  gives  it*a  lawful 
character.  ^ 

The  appellant's  contention  on  this  subject  is 
that  by  the  express  terms  of  the  third  section  of 
the  Act,  the  defendant  becomes  liable  to  pay  to 
the  plaintiff  the  half-yearly  instalments  until  the 
debt,  interest,  and  costs  of  the  fi,  fa.  are  fully 
paid,  and  that  on  default  for  thirty  days  in  the 
payment  of  any  half-yearly  instalment,  **  it  shall 
be  lawful  for  the  plaintiff  upon  making  affidavit 
thereof  and  filing  the  same  in  the  Prothonotary's 
office,  to  issue  a  writ  of  venditioni  exponas  for 
the  sale  of  said  real  estate,  as  fully  and  with  like 
effect,  as  though  condemnation  thereof  had  taken 
place." 

It  is  argued  that  there  is  no  provision  requir- 
ing the  continuing  of  the  lien  in  the  Act,  and 
that  as  the  payments  are  to  continue  until  the 
whole  amount  of  debt,  interest,  and  costs  is 
paid,  the  right  to  issue  a  vend.  ex.  upon  default 
in  any  of  the  payments  is  absolute,  and  continues 
throughout  the  whole  period  of  the  payments. 
The  argument  is  plausible,  but  in  our  opinion 
unsound.  The  right  to  issue  the  vend.  ex.  after 
default,  is  not  an  absolute  and  unqualified  right. 
The  very  words  which  confer  it,  restrain  its  ope- 
ration so  that  it  can  only  be  exercised  "  as  fully 
and  with  like  effect  as  though  a  condemnation 
thereof  (of  the  lands)  had  taken  place.'* 
This  phraseology  remits  us  at  once  to  the  in- 
quiry, what  would  have  been  the  plaintifi^s  right 
to  a  vend.  ex.  if  the  lands  had  been  condemned 
instead  of  being  extended  ?    The  answer  to  that 


question  is  too  plain  for  argument.  The  writ  of 
vend.  ex.  could  only  issue  while  the  judgment 
was  a  lien.  Under  the  Act  of  1827,  the  lien  of 
the  judgment  must  be  kept  alive,  notwithstand- 
ing any  process  of  execution  upon  it.  If  that  is 
not  done,  the  right  to  issue  execution  for  the 
sale  of  lands  upon  which  it  was  a  lien  expires  at 
the  end  of  five  years  from  the  date  of  its  entry. 
There  is  nothing  in  the  Act  of  1840  repealing 
the  Act  of  1827,  nor  do  any  of  its  provisions 
purport  in  any  manner  to  give  a  new  or  different 
life  to  the  lien  of  judgments  from  that  which  was 
given  by  the  Act  of  1827.  On  the  contrary, 
the  fourth  section  of  the  Act  of  1840  expressly 
provides  that  the  money  arising  from  the  half- 
yearly  instalments  shall  v  under  the  direction  of 
the  Court,  be  distributed  **  among  the  different 
lien  creditors  according  to  the  priority  of  their 
liens,  in  the  same  manner  and  with  like  effect  as 
in  case  of  distributioti  of  money  arising  from 
sheriffs*  sales."  The  money  is  therefore  payable 
not  necessarily  to  the  plaintiff  in  the  writ  under 
which  the  lands  were  extended,  but  to  the  lien 
creditors  in  the  order  of  priority  of  their  liens. 
The  Act  must  therefore  be  rea4  and  interpreted 
with  reference  to  the  existing  state  of  the  law  as 
to  liens  and  the  proceedings  under  them.  In 
view  of  these  considerations,  we  think  the  action 
of  the  learned  Court  below  in  setting  aside  the 
writ  of  vend.  ex.  issued  in  this  case  was  clearly 
right,  and  the  order  must,  therefore,  be  affirmed. 

Order  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Opinion  by  Green,  J.  Sharswood,  C.  J., 
and  Mercur,  J.,  dissent. 


Jan.  '81,  20. 


Leidy  v.  Proctor. 


March  25, 1881. 


Execution — Sa/e  of  real  estate — Rights  of  pur- 
chaser to  immediate  possession. 

The  Act  of  June  16,  1836  (P.  L.  780),  providing  that 
three  months'  notice  to  quit  may  be  given  the  defendant 
in  execution  after  a  sheriff's  sale  of  the  property,  doesnoc 
entitle  the  defendant  to  possession  for  that  period,  or  de- 
prive the  purchaser  of  his  right  of  peaceable  entry. 

P.,  a  purchaser  of  land  at  sheriff's  sale,  having  given 
defendant  in  the  execution  three  months'  notice  to  qnit, 
entered  upon  the  land  within  that  period  and  performed 
acts  of  ownership.     Trespass  being  brought  against  him, 

Held  (affirming  the  Court  below),  that  the  purchaser 
at  sherifPs  sale  could  lawfully  enter  upon  the  land  at  any 
time  within  three  months  after  the  notice  prescribed  by 
the  Act,  provided  such  entry  was  peaceable. 

The  rule  whereby  to  determine  whether  that  which  was 
once  part  of  the  realty  has  become  personally  on  beinc 
detached,  ii»  that  that  which  was  real  shall  continue  red 
until  the  owner  of  the  freehold  shall,  by  his  election,  give 
it  a  different  character. 

Rogers  v,  Gilinger  (6  Casey,  185),  followed. 
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Error  to  the  Common  Pleas  of  Montgomery 
County. 

This  was  an  action  of  trespass,  quare  clausum 
fregtiy  brought  by  William  Leidy  against  Joseph 
Proctor,  for  breaking  and  entering  his  close, 
taking,  selling,  and  carrying  away  his  wood  and 
lime,  and  ploughing  up  his  field.  At  the  trial,  be- 
fore Ross,  P.  J.,  the  following  facts  appeared : — 

In  August,  1878,  a  farm  in  Montgomery 
County,  the  property  of  William  Leidy,  was  sold 
by  the  sheriff  at  suit  of  J.  M.  Albertson  &  Sons, 
and  Joseph  Proctor,  who  was  not  a  lien  creditor, 
became  the  purchaser.  The  sheriff's  deed  to 
Proctor  was  acknowledged  September  loth  fol- 
lowing, and  on  the  12th,  Proctor  served  Leidy 
with  a  notice,  under  the  Act  of  1836,  to  quit  the 
premises  within  three  months.  Subsequently, 
on  the  23d  of  the  same  month.  Proctor  entered 
upon  the  premises,  together  with  a  large  body  of 
men,  ploughed  up  a  field,  and  held  a  public  sale 
of  certain  wood-lots,  a  portion  of  the  timber  land 
upon  this  farm.  By  the  terms  of  this  sale  no 
wood  was  to  be  taken  away  until  the  following 
April.  There  was  no  evidence  that  Proctor 
himself  had  carried  or  authorized  to  be  carried 
away  any  timber,  nor  was  there  any  evidence 
that  his  entry  had  been  otherwise  than  peaceable. 

The  Court  charged  the  jury,  inter  alia,  as  fol- 
lows: **The  next  inquiry  is,  whether,  during 
the  three  months,  the  plaintiff  having  adopted 
the  summary  remedy  against  the  defendant  or 
owner,  may  lawfully  enter  upon  the  premises,  or 
rather,  to  state  it  more  accurately,  whether  his 
entry  upon  the  premises  without  a  breach  of 
the  peace,  and  without  an  ouster,  that  is,  a  put- 
ting out  of  the  owner  or  occupier,  is  a  trespass  ? 
I  distinctly  charge  you,  gentlemen,  that  it  is  not, 
and  I  say  to  you  that  where  a  man  has  purchased 
at  sheriff's  sale,  and  enters  upon  the  premises 
after  the  deed  is  acknowledged,  either  to  gather 
crops,  to  plough  the  ground,  to  cut  down  timber, 
or  do  any  other  act  of  ownership,  he  is  no  tres- 
passer unless  such  act  of  his  is  done  with  vio- 
lence and  the  strong  hand  amounting  to  a  breach 
of  the  peace.  .  .  .  Therefore,  when  Mr. 
Proctor  entered  upon  these  premises  and  ploughed 
this  field,  having  committed  no  act  of  wanton 
violence,  having  been  guilty  of  no  breach  of  the 
peace,  being  the  holder  of  the  sheriff's  deed, 
vested  with  the  right  of  property  by  virtue  of  that 
right  and  that  deed,  vested  with  the  right  of  pos- 
session, he  was  no  trespasser,  and  being  no  tres- 
passer he  could  commit  no  injury  to  the  defend- 
ant, and  there  can  be  no  damages  upon  that 
ground.  Therefore  there  can  be  no  recovery 
here.  .  .  .  Then,  again,  he  was  vested  with 
the  same  rights.  He  was  no  trespasser,  and 
therefore  his  business  there,  and  his  sale  of  the 
property,  even  although  he  had  given  the  imme- 
diate possession  to  his  vendees,  and  entered 


upon  these  wood-lots  and  cut  wood  during  the 
three  months  there,  was  no  trespass,  and  there- 
fore no  damage  done.  The  entry  at  that  time 
would  not  be  found  to  support  any  verdict  for 
the  plaintiff.  .  .  -.  I  charge  you  that  all  the 
timber  that  lay  upon  the  ground  before  the 
sheriff's  sale,  and  which  had  fallen,  did  not  pass 
to  the  purchaser,  Mr.  Proctor,  but  was  the  per- 
sonal property  of  Mr.  Leidy.  I  do  not  think 
this  is  materid  in  this  case,  for  the  reason  that 
there  is  no  evidence  here,  not  a  scintilla,  that 
Mr.  Proctor  ever  carried  away  a  single  stick  of 
this  fallen  wood.  If  others  came  in  and  took  it,, 
they  are  liable  for  their  trespasses.  It  is  not  his. 
Even  if  they  did  it  under  a  sale  from  him  it 
would  make  no  difference  whatever  in  this  case, 
for  the  conditions  were  that  none  of  it  was  to  be 
taken  until  the  first  of  April  next  succeeding, 
and  besides,  Mr.  Leidy  declares  that,  in  pursu- 
ance of  instructions  from  Mr.  Corson,  he  ob- 
tained a  portion  of  that  wood  which  was  still 
lying  there,  even  as  against  Mr.  Proctor's  ten- 
ants. .  .  .  Ifyou  believe  the  evidence  given 
by  both  sides  all  around  in  this  case  under  the 
law,  as  I  have  declared  it  to  you,  it  will  be  your 
duty  to  render  a  verdict  in  favor  of  the  defend- 
ant." 

Verdict  for  defendant  and  judgment  thereon, 
whereupon  plaintiff  took  this  writ^of  error,  as- 
signing for  error  the  action  of  the  Court  in 
charging  the  jury  as  above  set  forth. 

George  JV,  Corson,  for  plaintiff  in  error. 
Proctor  had  no  right  to  gain  possession  by  en- 
try.    If  he  had,  the  statute  of  1836,  which  gives 
the  man  who  has  been  sold  out  three  months  to 
get  his  goods  away,  is  of  no  avail  whatever. 

The  case  of  Barnes  v.  Dean,  5  W.  543,  relied 
upon  by  the  Court  below,  differs  from  this,  in 
that  it  was  not  a  case  of  voluntary  purchase  at 
sheriff's  sale;  but  an  entry  by  the  real  owner 
upon  his  own  land  against  an  intruder. 
H,  K,  Weand,  for  defendant  in  error. 
Upon  receipt  of  his  deed.  Proctor  became 
owner  of  the  property,  and  Leidy  was  a  tres- 
passer, as  is  shown  by  the  fact  that  the  Acts  of 
1802  and  1806  give  damages  for  unlawful  de- 
tention. These  Acts  do  not  take  away  the  reme- 
dies by  peaceable  entry  and  by  ejectment. 

St.  Clair  v.  Shale,  8  H.  105. 

Drake  v.  Brown,  18  Sm.  223. 

Dunlap  V,  Cook,  6  H.  454. 

Snavely  v.  Wagner,  3  Barr,  275. 

Rich  V,  Keyscr,  4  Sm.  86. 

Snyder  v,  Carfrey,  Ibid.  90. 
An  action  is  well  founded  only  when  a  right 
is  invaded,  but  the  plaintiff's  right  ceased  by  the 
entry  of  defendant. 

Kellam  v,  Janson,  5  H.  467, 
Where  redress  is  allowed  by  the  act  of  the 
party,  legal  remedies  provided  for  such  cases  do 
not  affect  such  right. 

Ovcrdecr  v.  Lewis,  I  W.  &  S.  90. 
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May  2,  1881.  The  Court.  By  virtue  of  a 
certain  writ  or  writs  of  venditioni  exponas,  issued 
out  of  the  Court  of  Common  Pleas  of  Montgo- 
mery County,  at  the  suit  of  J.  M.  Albertson  & 
Sons  against  William  Leidy,.  the  plaintiff  in  the 
present  suit,  the  land  of  the  said  Leidy  was  sold 
by  the  sheriff  to  the  defendant,  Joseph  Proctor, 
and  a  deed  made  therefor, which  was  duly  acknow- 
ledged and  delivered  to  him  on  the  loth  of  Sep- 
tember, 1878.  From  this  period  he  was  the 
absolute  owner  of  the  land,  and  though  Leidy 
continued  in  the  actual  possession,  that  possession 
was  wrongful ;  the  right  thereto  was  in  Proctor. 
This  very  obvious  legal  proposition  I  do  not  un- 
derstand to  be  disputed,  but  if  Proctor  liad  both 
the  title  and  right  of  possession,  why  might  he 
not  lawfully  enter?  Or  how  does  it  come,  that 
in  the  exercise  of  a  lawful  right,  it  is  possible  for 
him  to  be  subjected  to  those  pains  and  penalties 
to  which  one  whose  entry  is  without  right  ought 
alone  to  be  exposed?  Had  Leidy's  possession 
been  by  a  tenant,  immediately  upon  the  delivery 
of  the  sheriff's  deed,  Proctor  by  force  of  the  stat- 
ute would  have  become  the  landlord  of  that 
tenant,  and  had  Leidy  after  that  entered  upon 
the.  land,  he  would  have  been  a  trespasser. 
Hence  it  was  held,  in  the  case  of  St.  Clair*s  Heirs 
V,  Shale  (8  Harris,  105),  that  a  sheriff's  vendee 
might  lawfully  obtain  possession  of  the  premises 
by  the  attornment  of  the  tenant  of  defendant  in 
the  execution.  But  if  the  law  thus  cast  the  im- 
mediate right  of  possession  on  the  sheriff's  ven- 
dee, in  the  one  case,  why  not  in  the  other?  Of 
course,  to  all  this  there  is  but  one  answer,  and 
that  is  the  one  made  use  of  by  the  plaintiff — that 
under  the  Act  of  1836,  the  defendant  is  entitled 
to  possession  for  the  period  of  three  months  after 
the  notice  to  quit.  The  learned  Judge  of  the 
Court  below  thought  this  position  unsound,  and 
we  are  of  opinion  he  was  right.  The  summary 
process  given  by  the  Act  of  1836  was  certainly 
not  intended  for  the  benefit  of  the  defendant  in 
the  execution — the  language  of  the  Act  negatives 
such  an  idea;  for  **  in  case  of  a  finding  for  the 
petitioner,  as  aforesaid,  the  jury  shall  assess  such 
damages  as  they  shall  think  right,  against  such 
defendant  or  person  in  possession,  for  the  unjust 
detention  of  the  premises."  Clearly  the  statute 
was  not  intended  to  favor  one  whose  possession 
it  assumes  to  be  unjust ;  one  who  maintains  such 
possession  without  right ;  it  must  therefore  have 
been  intended  for  the  benefit  of  the  purchaser  at 
the  sheriff's  sale.  Because  he  may  not  be  able, 
by  reason  of  the  hostile  altitude  of  the  defendant 
or  person  in  possession  to  possess  himself  of  the 
premises  peaceably,  and  because  the  action  of 
ejectment  is  tedious  and  expensive,  therefore  is 
this  summary  remedy,  under  the  Act  of  1836, 
given.  But  the  sheriff^s  vendee  is  not  thereby 
deprived  of  any  of  his  previous  or  concurrent 


remedies,  he  may  serve  notice  and  proceed  under 
the  Act,  but  this  is  optional  with  himself.  If  he 
does  not  choose  to  avail  himself  of  this  statutory 
process  he  may  resort  to  his  common  law  reme- 
dies. This  very  point  was  ruled  in  Kellam  v, 
Janson  (5  Harris,  467),  where  it  was  held  that 
the  vendee  of  land  had  no  title  at  all  as  against  a 
purchaser  at  sheriff's  sale  under  a  prior  judgment 
against  the  vendor,  because  such  tide  was  wholly 
divested  by  the  judicial  sale.  In  the  case  cited, 
the  Court  below  assumed  just  what  is  here  con- 
tended for  on  the  part  of  the  plaintiff,  that  is  to 
say,  that  the  sheriff's  vendee  had  no  right  to  dis- 
turb the  possession  of  the  person  claiming  under 
the  defendant  in  the  execution,  except  by  the 
process  prescribed  by  the  Act  of  1836.  That 
case,  like  the  one  iii  hand,  was  trespass,  brought 
by  the  vendee  of  the  debtor  against  the  purchaser 
at  the  sheriff's  sale ;  and  the  complaint  was  that 
this  purchaser  had  entered  during  the  temporary 
absence  of  the  plaintiff,  broke  open  his  house  axid 
turned  his  goods  out  of  doors.  This  was  un- 
doubtedly a  strong  case,  nevertheless  it  was  held, 
reversing  the  Court  below,  that  **  an  action  is 
well  founded  only  when  a  right  is  invaded,  but 
that  the  plaintiffs  right  ceased  by  the  entry  of 
the  defendant — an  act  that  completely  obliterated 
the  shadow  of  right  cast  by  the  plaintiff's  pos- 
session. A  complaint  against  the  assumption  of 
possession  is  a  complaint  against  the  assertion  of 
a  right,  and  a  demand  that  the  law  shall  give  the 
plaintiff  damages  for  the  loss  of  that  which  it  was 
wrong  for  him  to  have."  It  was  further  said, 
that  the  case  was  covered  by  the  principle  gov- 
erning Overdeer  v,  Lewis  (i  VV.  &  S.  90),  and 
of  all  those  cases  where  redress  is  allowed  by  the 
act  of  the  party,  that  the  statutory  remedies  do 
not  affect  such  right  since  they  are  necessary, 
only  because  such  possession  cannot  alwa}'s  be 
assumed  by  the  mere  act  of  the  party.  It  is  true 
that  the  case  cited  was  one  where  the  plaintiff 
had  entered  after  the  date  of  the  sheriff's  sale, 
and  in  this  it  is  dissimilar  to  the  case  in  hand, 
where  the  plaintiff  merely  continued  a  possession 
which  had  previously  belonged  to  him.  The 
principle,  however,  pervading  the  two  cases  is 
identical.  In  either  case  the  plaintiff's  right  of 
action  ceased  with  his  right  of  possession,  and 
that  right  had  its  end  when  the  lawful  owner 
made  his  entry.  Moreover,  if  Overdeer  v. 
Lewis  is  in  pomt,  as  it  is  said  to  be,  any  shadow 
of  doubt  that  might  remain  is  swept  away.  In 
this  case  it  was  held,  that  a  landlord  might 
enter  and  remove  from  his  premises  a  tenant 
holding  over  after  the  expiration  of  the  lease, 
though  he  had  not  given  notice  as  required  by 
the  Act  of  1772. 

These  cases  then  settle  this  part  of  the  present 
controversy  and  support  the  rulini?  of  the  learned 
Judge  of  the  Court  below.     It  is,  however,  the 
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fifth  assignment  which  the  counsel  for  the  plaintiff 
considers  the  most  important,  and  he  regards 
that  part  of  the  Judge's  charge  covered  by  it  as 
containing  a  startling  legal  heresy.  *•!  charge 
you  distinctly,"  says  the  Court,  *'  that  all  the 
limber  that  lay  upon  the  ground  before  the 
sheriffs  sale,  and  which  bad  fallen,  did  not  pass 
to  the  purchaser,  Mr.  Proctor,  but  was  the  per- 
sonal property  of  Mr.  Leidy.  I  do  not  think 
that  this  is  material  in  this  case,  for  the  reason 
that  there  is  no  evidence  here,  not  a  scintilla, 
that  Mr.  Proctor  ever  carried  away  a  single  stick 
of  this  fallen  wood.  If  others  came  in  and  took 
it,  they  are  liable  for  their  trespasses.  It  is  not 
his.  Even  if  they  did  it  under  a  sale  from  him, 
it  would  make  no  difference  whatever  in  this 
case,  for  the  conditions  were  that  none  of  it  was 
to  be  taken  until  the  first  of  April  next  succeed- 
ing, and  besides  Mr.  Leidy  declares  that  in  pur- 
suance of  instructions  from  Mr.  Corson  he  ob- 
tained a  portion  of  that  wood  which  was  still 
lying  there,  even  as  against  Mr.  Proctor's  tenants.** 
But  in  this  there  is  no  error  of  which  the  plaintiff 
had  any  right  to  complain.  The  Court  assumed 
that  Leidy  had  a  right  to  the  fallen  timber,  though 
he  had  done  no  act  prior  to  the  date  of  the 
sheriffs  sale  which  indicated  an  intention  to 
convert  it  into  personal  property.  On  this 
assumption  it  may  be  admitted  that  had  the  de- 
fendant by  sale  or  otherwise  authorized  any  per- 
son or  persons  to  enter  and  take  this  fallen 
timber  before  the  bringing  of  this  suit,  he  would 
have  been  liable  as  a  trespasser,  but  he  did 
nothing  of  the  kind.  He  authorized  no  one  to 
go  upon  the  premises  before  the  ist  April,  1879, 
which  was  long  after  the  bringing  of  this  suit,  so 
that  if  any  timber  was  taken  from  that  land,  it 
was  not  only  without  his  authority,  but  in  express 
violation  of  the  conditions  of  sale.  We  are, 
therefore,  unable  to  see  how  in  all  this  there  was 
error  of  which  the  plaintiff  could  reasonably  com- 
plain. Had  the  Court  gone  farther  than  it  did, 
and  told  the  jury  that  the  fallen  timber  which 
the  plaintiff  had  not  converted  into  saw  logs, 
rails,  or  firewood,  before  the  date  of  the  delivery 
of  the  sheriffs  deed,  passed  with  the  freehold  to 
the  defendant,  no  more  would  have  been  said 
than  the  law  warranted.  In  Rogers  ».  Gilinger 
(6  Casey,  185),  where  the  action  was  trover  for 
the  fragments  of  a  building  which  had  been 
blown  down  by  a  tempest  before  the  date  of  the 
sheriffs  sale  under  which  the  defendants  claimed, 
it  was  held  that  the  plaintiffs  could  not  recover ; 
that  these  fragments  belonged  to  the  sherilf  s 
vendees. 

In  this  case  Justice  Strong,  who  delivered  the 
opinion  of  the  Court,  made  use  of  the  following 
language :  **  What  then  is  the  criterion  by  which 
we  are  to  determine  whether  that  which  was  once 
part  of  the  realty  has  become  personalty  on  being 


detached  ?  Not  capability  of  restoration  to  the 
former  connection  with  the  freehold,  as  is  con- 
tended, for  the  tree  prostrated  by  the  tempest  is 
incapable  of  re-annexation  to  the  soil,  and  yet  it 
remains  realty.  The  true  rule  would  rather  seem 
to  be  that  that  which  was  real  shall  continue  real 
until  the  owner  of  the  freehold  shall  by  his  elec- 
tion give  it  a  different  character.** 

As  this  opinion  was  very  carefully  considered, 
and  as  the  authorities  therein  cited  most  fully 
sustain  it,  we  must  regard  it  as  a  definitive  settle- 
ment of  the  question,  adding  only  that  were  the 
question  a  new  one  our  own  judgment  would 
lead  us  to  the  same  conclusion. 

ITie  judgment  is  affirmed. 

Opinion  by  Gordon,  J. 


Jan.  '8i,  75. 


February  22,  1 88 1. 

Fitter's  Appeal. 


Will — Construction  of — Devised—Life  estate — 
Word  *'  children'^ — Whether  of  purchase  or 
limitation — Estate  tail  and  in  fee — Rule  in 
Shelley s  Case—ActofApril^27,  iSsS- 

'*  Children"  is  a  word  of  purchase,  unless  there  be 
something  in  the  will  indicating  that  it  is  u^ed  by  the 
testator  in  the  sense  of  the  whole  line  of  descendants. 

In  a  devise  by  C,  of  the  income  of  an  estate  to  his 
grandson  F.,  during  his  natural  life,  and  in  case  of  hb 
death  without  "  lawful  children,"  the  estate  to  go  to  the 
family  of  C.*s  wife,  the  words  "lawful  children"  are 
words  of  purchase;  F.  takes  a  life  estate,  with  remainder 
over  by  implication  to  his  children,  and  not  an  estate  tail 
under  the  Rule  in  Shelley's  Case,  which  becomes  an  es- 
tate in  fee  under  the  Act  of  1855. 

Curtis  V.  Longstreih,  8  Wr.  297,  followed. 

Appeal  from  the  Common  Pleas  No.  i,  of 
Philadelphia  County. 

Bill  in  equity,  filed  by  Edgar  K.  Fitler  against 
the  Pennsylvania  Company  for  Insurance  on 
Lives  and  granting  Annuities,  trustee  under  the 
will  of  John  Cole,  dec'd,  praying  for  a  convey- 
ance, clear  of  trust,  of  the  property  of  the  said 
John  Cole. 

The  bill  averred  that  John  Cole  died  October 
5,  1866,  seized  in  fee  of  two  pieces  of  real  estate 
and  a  small  amount  of  personalty,  leaving  a  will 
dated  October  3,  1866.  The  will  was  admitted 
to  probate  and  letters  testamentary  were  granted 
to  ITiomas  Reed,  M.D.,  the  executor  therein 
named.     The  will  is  as  follows : — 

Firs/.  I  give  my  soul  to  God  and  my  body  to  be  buried. 

Second.  I  desire  my  funeral  expenses  and  my  just  debts 
to  be  paid. 

Third.  I  desire  my  executor  and  trustee  to  pay  to  my 
son  John  Cole,  the  sum  of  two  hundred  and  sixty  dollars 
per  annum,  derived  from  my  estate  in  monthly  insial- 
ments  fur  bis  support  during  his  natural  life. 
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Fourth.  I  desire  my  executor  and  trustee  to  pay  to  my 
grandson  Edgar  K.  Fitler,  the  sum  of  "  five  dollars"  per 
week  from  the  time  of  my  decease  until  such  time  as 
certain  improvements  hereinafter  named  shall  be  made 
to  my  real  estate,  situate  Nos.  1619  and  1621  Lombard 
Street,  in  the  city  of  Philadelphia. 

Fifth*  In  rase  of  the  death  of  my  son  John  Cole, 
the  whole  income  after  deducting  the  necessary  expen- 
ses and  taxes,  shall  be  paid  to  my  grandson  Edgar  K. 
Fitler,  during  his  natural  life. 

Sixth.  In  case  of  the  death  of  my  grandson  Edgar  K. 
Fitler,  then  the  whole  income  derived  from  my  estate, 
both  real  and  personal,  after  deducting  the  necessary  ex- 
penses and  taxes,  shall  be  used  for  the  sup]>ort  and  com- 
fort of  my  son  John  Cole,  as  far  as  it  may  be  needed. 

Set'enth,  In  case  of  the  death  of  my  grandson 
Edgar  K.  Fitler,  without  •*  lawful  childr^,*'  then  I  desire 
my  executor  and  trustee  to  give  all  my  aforesaid  real  and 

rrsonal  estate  to  the  family  of  my  deceased  wife  Maria 
Kemble  Cole. 

Eighth.  Item.  After  my  executor  and  trustee  shall 
have  paid  to  my  son  John  Cole,  and  my  grandson  Edgar 
K.  Fitler,  the  sums  oefore  mentioned  for  their  sup]>ort, 
and  the  necessary  expenses  and  taxes  as  before  men- 
tioned; the  balance  remaining  shall  accumulate  until 
sufficient  in  amount  to  improve  the  aforesaid  real  estate, 
Nos.  1 61 9  and  1621  Lombard  Street,  to  the  best  advan- 
tage for  my  estate. 

Ninth.  My  executor  may  sell  all  my  stock,  except  the 
Erricison  stock,  at  such  times  as  may  be  most  advan- 
tageous to  my  est:fte.  I  appoint  my  friend  Thomas 
Reed,  M.D.,  my  executor  and  trustee. 

The  testator  left  to  survive  him,  only  his  son 
John  Cole,  who  was  an  imbecile  and  unmarried, 
and  his  grandson,  Edgar  K.  Fitler;  they  com- 
prised all  of  his  living  descendants  and  heirs-at- 
law,  no  other  blood  relations  being  known  to 
exist.  Edgar  K.  Fitler  was  married  without  the 
testator's  knowledge,  but  he  had  no  children 
bom  at  the  date  of  the  making  of  the  will,  or  at 
testator's  death.  Doctor  Reed,  the  executor  of 
John  Cole,  deceased,  subsequently  filed  his 
account  as  such,  and  had  the  balance  awarded  to 
himself  as  trustee;  and  on  March  23,  1872, 
upon  his  own  petition,  he  was  discharged  from 
the  trusteeship,  and  the  present  defendants  were 
appointed  trustees  in  his  place,  and  they  have 
acted  as  such  since  that  time,  the  only  personalty 
which  they  hold  being  valued  at  $140.  John 
Cole  the  son  of  testator,  died  in  an  idiot 
asylum,  upon  February  15,  1880,  intestate,  un- 
married, and  without  issue. 

The  bill  averred  further  that  the  words  **  law- 
fill  children''  are  words  of  limitation,  and  as  a 
fee  simple  thereby  became  vested  in  the  first 
taker,  praved  that  the  trustee  file  an  account, 
and  that  he  transfer  and  convey  to  the  plaintiff 
the  real  and  personal  estate  of  John  Cole,  dec'd, 
discharged  from  all  trusts  and  in  fee  simple. 

The  answer  asked  that  the  facts  be  proved, 
and  denied  the  right  to  a  decree.  Testimony 
was  thereupon  taken  before  an  examiner,  and 
the  facts  alleged  in  the  bill  were  proved. 

The  plaintiff  having  died,  Amelia  Fitler  was 
substituted  as  his  executrix  and  sole  legatee  and 
devisee. 


The  cause  was  heard  on  bill,  answer,  and 
proofs,  and  the  Court  dismissed  the  bill ;  where- 
upon the  plaintiff  took  this  appeal,  assigning  for 
error  the  dismissal  of  her  bill,  and  the  refusal  to 
make  the  decree  prayed  for. 
Joseph  De  F,  /unking  for  the  appellant 
If  the  word  **  issue"  had  been  used  instead  of 
"children,"  an  estate  tail  would  have  been 
created  by  implication,  which  under  the  Act  of 
1855,  would  become  an  estate  in  fee. 

Powell  V.  Board  of  Missions,  13  Wr.  56. 

Snyder*s  Appeal,  9  Weekly  Notes,  215. 
But  the  testator  evidently  meant  issue,  because 
(i)  the  will  is  inartificial, 

Blair  v.  Miller,  37  Leg.  Int.  414, 
and  (2)  the  devise  over  is  to  strangers  of  the 
testator's  blood,  and  it  is  reasonable  to  presume 
that  the  testator  contemplated  an  entire  ex- 
tinction of  his  own  descendants  before  the  limita- 
tion over  was  to  take  effect. 

Haldeman  v.  Haldeman,  4  Wr.  30. 
As   a    matter    of   law,    the  words   "lawful 
children,"  mean  issue,  for  the  first  taker  had  no 
children  born  at  the  decease  of  the  testator,  nor 
did  the  latter  ever  know  of  his  marriage. 

Smith  on  Executory  Interests,  {  537. 

Daley  v.  Koons,  37  Leg.  Int.  299. 
The  trust  estate  does  not  prevent  a  merger 
with  the  remainder  to  the  children,  for  the  re- 
mainder, being  by  implication,  would  also  be  an 
equitable  estate.  If  the  language  of  the  will 
creates  an  estate  tail  of  the  land,  so  does  it  also 
of  the  personal  property. 

Smith's  Appeal,  ii  H.  9.      1 
John  G.  Johnson^  for  the  appellee. 
A  plainly  expressed  life  estate  will   not  be 
enlarged  into  a  fee  tail,  or  fee  simple,  in  Penn- 
sylvania, if  any  other  construction  be  possible. 

Walker  v.  Milligan,  9  Wr.  178. 

Donohue  v.  McNichol,  1 1  Sm.  73. 

Robins  v.  Quinliven,  29  Id.  333. 

Miller  v.  Lynn,  7  B.  443. 
The  word  **  children"  is  not  to  be  read  issue 
unless  the  context  absolutely  compels  such  con- 
struction. 

Curtis  V.  Longstreth,  44  Pa.  297. 

Bedford's  Appeal,  40  Id.  18. 

Umstead's  Appeal,  60  Id.  361. 

^farch  7,  1881.  The  Court.  "Children" 
is  a  word  of  purchase,  unless  there  be  some 
language  in  the  will  indicating  that  it  is  used  by 
the  testator  in  the  sense  of  the  whole  line  of  de- 
scendants. There  was  in  this  will  an  express 
estate  for  life,  and  by  implication  a  remainder 
over  to  children,  and  the  devise  over  in  case  of 
the  death  of  the  first  taker  without  children, 
could  not  enlarge  the  estate  of  the  tenant  for 
life.  It  seems  to  fall  entirely  within  the 
authority  of  Curtis  v,  Longstreth  (8  Wright,  297) 

Per  Curiam.    Judgment  affirmed. 

Mercur,  J.,  absent. 
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Jan.  '81,  152.  March  24,  1881. 

Betts's  Appeal. 

Equity  —  Injunction  —  Physician  —  Specific  en- 
forcement of  contract  not  to  practise. 

A  contract  made  by  a  physician  with  another  ph3rsician 
purchasing  his  practice,  not  to  practise  his  profession 
within  a  radius  of  five  miles  of  a  certain  place,  will  be 
speci6cally  enforced  by  injunction. 

Appeal  from  the  Common  Pleas  of  Mont- 
gomery County. 

Bill  in  equity,  filed  Sept.  6,  1880,  by  John 
Paxson,  a  practising  physician,  against  Thomas 
Betts,  also  a  practising  physician. 

The  bill  and  accompanying  affidavit  set  forth 
that  complainant  agreed,  Nov.  5,  1870,  with  de- 
fendant, then  a  resident  and  practising  physician 
of  Jenkintown,  Montgomery  County,  to  pur- 
chase his  medical  practice  and  personal  goods  for 
the  sum  of  I2000 ;  that  at  the  same  time  an  op- 
tion was  given  him  to  purchase  defendant's  resi- 
dence for  ^(65 00,  which  was  subsequently  exer- 
cised. The  money  was  paid,  and  the  convey- 
ance executed  Feb.  20,  1871.  On  the  same  day 
defendant  transferred  to  complainant  his  medi- 
cal practice  and  personal  goods  on  receipt  of 
I2000,  and  bound  himself  by  written  agreement 
never  again  to  locate  himself  for  the  purpose  of 
practising  medicine  within  a  radius  of  five  miles 
of  Jenkintown,  Montgomery  County,  Pa.  That 
some  four  years  afterwards  defendant,  desiring 
to  establish  himself  in  the  practice  of  medicine 
at  Milestown,  in  Philadelphia  County,  which  is 
within  the  radius  of  ?i\t  miles  from  Jenkintown, 
made  an  agreement  in  writing  with  complainant, 
whereby  "the  said  John  Paxson,  M.D.,  doth 
agree  and  consent  that  the  said  Thomas  Betts, 
M.D.,  may  reside  and  locate  himself  anywhere 
within  the  limits  of  the  city  and  county  of  Phila- 
delphia for  the  purpose  of  practising  the  profes- 
sion of  medicine  without  any  limitation  or  re- 
striction whatever,  all  or  any  preceding  contract 
to  the  contrary  notwithstanding,  on  the  follow- 
ing condition,  viz.  :  That  if,  on  the  ist  day  of 
April,  1876,  said  Thomas  Betts,  M.D.,  shall  de- 
sire to  continue  the  practice  of  medicine  within 
five  miles  from  the  present  residence  of  the  said 
John  Paxson,  M.D.,  he  shall  pay  to  the  said  John 
Paxson,  M.D.,  the  sum  of  ^500.  Nothing  herein 
contained  shall  refer  to  or  include  any  place 
without  the  limits  of  the  city  and  county  of  Phil- 
adelphia. Further,  the  said  Thomas  Betts,  M.D., 
for  his  part,  does  agree  that  if  he  shall,  on  the  ist 
day  of  April,  1876,  decide  to  continue  and  pur- 
sue the  practice  of  medicine  within  the  limits 
above  mentioned  he  shall  pay  to  the  said  John 
Paxson,  M.D.,  the  sum  of  ^500  without  any  de- 
lay or  further  demand." 


The  bill  averred  that  for  many  months  past 
defendant  had  violated  his  contract  and  prac- 
tised his  profession  within  the  prescribed  limits, 
having,  on  July  20,  1880,  opened  an  office  in 
Jenkintown,  and  put  up  his  sign  within  about  one 
square  of  the  office  and  dwelling  purchased  from 
him  by  complainant.  The  bill  prayed  for  a  pre- 
liminary injunction  to  restrain  him  from  so 
doing. 

The  affidavit  of  Thomas  Betts,  defendant,  set 
forth  that  the  agreement  of  Feb.  1871,  never  to 
locate  himself  within  five  miles  of  Jenkintown, 
was  voluntary  and  without  consideration,  nothing 
being  said  at  that  time  about  the  purchase  of  the 
house  by  complainant  being  a  consideration  for 
the  same.  That  by  the  second  agreement  it  was 
provided  that  deponent  should  not  reside  within 
five  miles  of  the  residence  of  said  Dr.  Paxson, 
and  said  agreement  was  written  by  deponent, 
who  fully  believed  that  such  was  its  intent.  That 
under  said  agreement  he  paid  Dr.  Paxson  the 
sum  of  I500  therein  provided  for,  and  continued 
to  practise  in  and  around  Jenkintown  from  the 
year  1875,  the  time  of  making  said  agreement 
until  the  present  time,  with  the  entire  knowledge 
of  said  Dr.  Paxson,  who,  at  no  time  previous  to 
July,  1880,  made  any  objection  to  deponent 
practising  in  said  territory,  but  at  all  times  de- 
clared that  deponent  had  an  unrestricted  right  to 
practise  where  he  pleased  since  the  date  of  the 
agreement  of  1875. 

An  affidavit  of  Thomas  E.  Shoemaker  set  forth, 
in  addition,  that  Dr.  Paxson  had  declared  to  him 
that  Dr.  Betts  had  an  unrestricted  right  to  practise 
wherever  he  pleased,  as  their  agreement  only 
prohibited  the  said  Dt.  Betts  from  living  outside 
of  Philadelphia. 

The  Court,  without  filing  an  opinion,  entered 
a  decree  granting  a  preliminary  injunction  to 
restrain  defendant  from  practising  without  the 
limits  of  the  city  of  Philadelphia  within  a  radius 
of  five  miles  of  Jenkintown  until  hearing  and 
final  decree.  The  complainant  took  this  appeal, 
assigning  the  said  decree  as  error. 

Redding^  Jones ^  and  Carson^  for  appellant. 
This  being  merely  an  interlocutory  injunction, 
it  cannot  be  granted  if  there  be  a  dispute  as  to 
the  facts.  The  Court  has  no  right  to  weigh  evi- 
dence to  pass  upon  conflicting  statements,  or 
determine  the  merits  of  the  controversy. 

Brightly's  Eq.  J.,  {{  303,  304,  305. 

Storjr'sEq.  J.,  J9S9,  b. 

High  on  Injunctions,  \  720. 

Biddle  v,  Ash»  2  Ashm.  211. 

Harkinson's  Appeal,  78  Pa.  St  196. 

iohnson  v,  Kier,  3  Pitts.  204. 
lcClurg*s  Appeal,  58  Pa.  St.  51. 
Cooper  V,  Mattheys,  5  Penna.  L.  J.  40. 

A  comparison  of  the  affidavits  here  is  sufiScient 
to  disclose  a  repugnancy  of  statement  as  to  the 
facts. 


Digitized  by 


Google 


432 


WEEKLY  NOTES  OF  CASES. 


From  the  record  it  appears  that  complainant 
has  slept  on  his  rights  for  more  than  five  years. 
His  laches,  therefore,  added  to  his  express  ad- 
missions in  contradiction  of  this  right,  entitle 
him  to  no  relief  from  a  court  of  equity. 
G,  Ji,  FoXy  for  appellee. 
There  is  no  question  as  to  the  right  and  duty 
of  the  Court  to  grant  this  preliminary  injunc- 
tion. 

McNutt  V,  McEwen,  i  Weekly  Notes,  552. 
McClurg's  Appeal,  8  Sm.  51. 
The  granting  of  interlocutory  injunctions  is  dis- 
cretionary with  the  Court,  and  depends  on  the 
circumstances  of  each  case. 
Adam's  Eq.,  {  357. 
Hilliard  on  Injunctions,  J  10,  p.  95. 
Troy  V.  Norment,  2  Jones's  Eq.  318. 

April  I,  1 88 1.  The  Court.  The  decree  of 
the  Court  below,  awarding  a  preliminary  injunc- 
tion, is  affirmed,  and  the  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 


Jan.  *8i.  229.  March  10, 1881. 

Roycr  v.  Swazey. 

Trespass  vi  et  armis — Trespass  on  the  case — 
Malicious  prosecution — Probable  cause, 

Royer  was  arrested  at  the  instance  of  Swazey,  charged 
with  larceny.  A  true  bill  was  found  by  the  grand  jury, 
but  v)n  the  trial  the  Judge  directed  an  acquittal.  Royer 
thereupon  brought  an  action  of  trespass  vi  et  armis  against 
Swazey,  who  pleaded  not  guilty.  At  the  trial,  plaintiff 
having  closed  his  evidence,  was  nonsuited.  A  motion  to 
strike  off  the  same  was  refused : 

Held^  that  the  grand  jury  having  found  a  true  bill  in  the 
larceny  case,  the  arrest  was  palpably  under  lawful  process, 
and  that  in  such  cases,  the  action  of  case  and  not  trespass 
being  the  proper  remedy,  the  Court  properly  entered  the 
nonsuit. 

Error  to  the  Common  Pleas  of  Luzerne  County. 

Trespass  vi  et  armis ^  by  William  Royer  against 
CM.  Swazey  for  false  imprisonment.  Plea, 
not  guilty. 

At  the  trial  the  following  facts  appeared: 
William  Royer,  plaintiff,  rented  a  small  farm  from 
C.  M.  Swazey,  defendant,  on  shares,  it  being 
agreed  that  Royer  was  to  render  as  rent  one-third 
of  the  crops.  He  raised  a  crop  of  buckwheat, 
and  on  delivering  a  portion  of  the  same  to  Swazey 
as  his  share,  the  latter  claimed  that  it  lacked  a 
bushel  or  two  of  being  the  full  one-third  due  him, 
and  caused  Royer  to  be  arrested.  A  true  bill 
was  found  by  the  grand  jury,  and  Royer  was  held 
for  trial  on  a  charge  of  larceny.  This  case  being 
called  for  trial,  and  Swazey  having  presented  his 
testimony,  the  Court  directed  an  acquittal,  where- 
upon plaintifif  brought  this  action. 


The  facts  having  been  shown  in  the  evidence 
presented  on  behalf  of  the  plaintiff,  on  motion  of 
defendant's  counsel  the  Court  granted  a  compul- 
sory nonsuit.  Plaintiff  having  moved  to  set 
aside  the  judgment  of  nonsuit,  the  Court  refused 
so  to  do.  Woodward,  J.,  filing  the  following 
opinion : — 

**  In  this  case  the  plaintiffs  praecipe  and  decla- 
ration, and  the  writ  issued  in  pursuance  thereof, 
were  in  trespass  for  false  imprisonment.  The 
evidence  showed  an  arrest  by  E.  P.  Fitzgerald,  a 
constable  of  Huntington  Township,  under  legal 
process  issued,  upon  a  regular  and  formal  infor- 
mation, by  P.  C.  Wadsworth,  Esq.,  a  magistrate 
having  jurisdiction  of  the  subject- matter.  What- 
ever the  motive  of  this  prosecution  the  process 
was  legal  and  regular.  It  has  been  held  by  all 
the  text-writers,  and  by  numerous  decisions,  that 
for  the  malicious  abuse  of  legal  process,  case  and 
not  trespass  is  the  proper  legd  remedy.  The 
rule  is  thus  stated  by  Waterman,  §  307  and  note, 
*  If  one  knowing  that  he  has  no  cause  of  action 
or  complaint,  cause  another  to  be  arrested,  the 
latter  may  maintain  an  action  upon  the  case,  al- 
though the  whole  proceedings  are  perfectly  regu- 
lar and  legal  in  point  of  form ;  but  he  could  not 
in  such  a  case  maintain  trespass.*  (See  also  i 
Chitty  on  Pleading,  136 ;  Brown  v,  Chadsey,  39 
Barb.  253;  Watson  v,  Watson,  9  Conn.  140; 
Bank  v,  McKinney,  7  W.  214;  Barnettr.  Reed, 
I  P.  F.  S.  190;  Berry  t/.  Hamill,  12  S.  &  R. 
213;  3  Stark  Ev.  1446;  Maher  «>.  Ashmead,  6 
Casey,  344 ;  Baird  v.  Householder,  8  Casey,  168 ; 
Kramer  v.  Lott,  14  Wr.  495.)" 

Thereupon  plaintiff  took  this  writ  of  error,  as- 
signing for  error  the  action  of  the  Court  in  enter- 
ing judgment  of  nonsuit  and  in  refusing  to  set 
aside  the  same. 

A,  Ricketts^  for  plaintiff  in  error. 

For  causing  a  person  to  be  arrested  on  a  crimi- 
nal warrant  charging  an  act  which  is  not  a  crime, 
the  proper  remedy  is  trespass. 
Maherz/.  Ashmead,  6  C.  344. 
Baird  v.  Householder,  8  C.  168. 

Though  case  is  the  proper  remedy  for  malicious 
abuse  of  regular  and  legal  process,  criminal  pro- 
cess setting  forth  nothing  more  than  the  simplest 
breach  of  contract  is  not  regular  and  legal. 

Palmer^  De  Witt,  and  Fuller,  for  defendant 
in  error. 

No  trespass  was  shown,  since  defendant  did 
not  personally  lay  hands  on  the  plaintiff. 

No  constable  or  other  officer  can  be  held  liable 
for  the  execution  of  process  legal  on  its  face  and 
issued  by  a  court  or  magistrate  having  general 
jurisdiction. 

I  Waterman  on  Trespass,  {{  334,  358,  362,  306. 

No  false  imprisonment  was  shown  because  there 
was  no  illegal  or  void  process. 
I  Waterman  on  Trespass,  {  293. 
Johnson  v,  Maxton,  23  Mich.  129. 
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Case  is  the  proper  remedy,  not  trespass. 
Berry  v.  Hamill,  12  S.  &  R.  113. 
Bank  v,  McKinney,  7  W.  214. 
Barnett  v.  Reed,  I  Sm.  190. 
A  true  bill  having  been  found  for  larceny,  and 
the  warrant  of  arrest  not  being  in  evidence,  there 
was  no  proof  that  the  warrant  charged  an  act  which 
was  not  a  crime,  and  the  presumption  is  in  favor 
of  the  regularity  of  the  proceedings. 

March  21,  1881.  The  Court.  We  think 
there  was  ample  evidence  that  the  arrest  of  the 
plaintiff  had  been  on  regular  process  upon  a 
charge  of  larceny.  The  grand  jury  had  found  a 
true  bill  against  him  charging  him  with  that  crime. 
Certainly  every  presumption  is  to  be  made,  that 
the  arrest  was  under  lawful  process,  and  it  follows 
that  the  learned  Court  below  were  right  in  enter- 
ing the  nonsuit. 

Judgment  affirmed. 

Per  Curiam. 


Jan.'So,  239.  January  ii,  1881. 

In  re  Change  of  Grade  of  Germantown 
Avenue. 

Practice — Certiorari —  What  is  brought  up  by  it 
—  When  it  will  be  quashed-^Road  law — 
Court  of  Quarter  Sessions  of  Philadelphia 
County^-Act  of  May  3,  iSdg^Under  it,  de- 
cree of  Court  must  embrace  reference  to  excep- 
tions when  stistained, 

A  certiorari  brings  up  nothing  but  the  record ;  and  the 
opiaion  of  the  Court  is  no  part  thereof. 

Since  the  Act  of  May  3, 1869  (P.  L.  1247),  it  is  the  duty 
of  the  Court  of  Quarter  Sessions  of  Philadelphia  County 
to  specify  which  exceptions  are  sustained,  and  which  dis- 
missed,  as  well  as  to  state  that  the  report  of  viewers  is  set 
aside  in  pursuance  of  exceptions  sustained. 

Even  if  upon  a  certiorari,  the  opinion  were  a  part  of  the 
record,  the  words :  "  The  award  of  the  jury  is  set  aside 
and  the  petition  dismissed,"  are  not  in  compliance  with  the 
Act.  In  such  case,  the  writ  of  certiorari  must  be  quashed, 
in  order  that  a  proper  judgment  may  be  entered  in  the 
Court  below,  when  a  new  certiorari  may  be  issued. 

Certiorari  to  the  Quarter  Sessions  of  Philadel- 
phia County. 

The  petition  of  George  Brandenstein,  pre- 
sented under  the  Act  of  Consolidation,  §  27, 
alleged  damage  to  his  property  by  change  of 
grade  of  Germantown  Avenue,  and  prayed  for 
the  appointment  of  a  jury  to  assess  the  damages. 
The  jury  found  that  by  the  change  of  grade  the 
claimant  had  been  damaged,  and  assessed  the 
damages  at  I2500. 

The  city  of  Philadelphia  filed  exceptions  on 
the  ground  that:  (i)  there  was  no  change  of 
grade  regulation ;  (2)  the  alleged  change  was  in 


reality  the  first  establishment  of  a  grade  regula- 
tion; (3)  the  award  was  erroneous;  (4)  was 
excessive;  and  (5)  the  petitioner  was  not  the 
owner  of  the  property. 

The  Court  (Elcock,  J.)  delivered  an  opinion 
in  which  the  question  of  change  or  establish- 
ment of  grade  regulation  was  considered,  and 
having  arrived  at  the  conclusion  that  there  was 
no  change  of  established  grade,  the  opinion, 
without  reference  to  the  exceptions  filed,  closed 
thus :  "  Adhering  therefore  to  the  principles  an- 
nounced in  the  case  just  decided,  the  award  of 
the  jury  is  set  aside  and  the  petition  dismissed." 
The  petitioner  thereupon  took  this  writ,  assign- 
ing for  error  (i)  the  dismissal  of  his  petition ; 
(2,  3,  and  4)  the  decision  indicated  in  the 
question  of  grade ;  and  (5)  the  refusal  to  confirm 
the  award  and  dismiss  the  exceptions  of  the  city. 
John  Roberts  (^George L,  Graham  vn'xiYi  him), 
for  the  plaintiff  in  error,  argued  the  case  upon 
its  merits. 

[Sharswood,  C.  J.  We  have  no  way  of 
getting  at  the  alleged  error.  We  have  nothing 
before  us. but  the  record.] 

The  opinion  of  the  Court  shows  that  its  con- 
cluding sentence,  setting  aside  the  award  of  the 
jury,  and  dismissing  the  petition,  is  based  on  the 
city's  first  and  second  exceptions  to  the  report  of 
the  viewers. 

[Sharswood,  C.  J.  But  the  opinion  of  the 
Court  is  not  a  part  of  the  record.] 

Theo,  P,  Matthews  and  Wm,  Nelson  West,  for 
the  defendant  in  error,  after  considering  the 
cause  on  its  merits,  argued — 

The  record  discloses  no  error.  The  power  of 
revision  on  certiorari  is  confined  to  revision  of 
questions  relating  to  jurisdiction  and  regularity 
of  the  proceedings. 

Commonwealth  v.  Nathans,  5  B.  124. 

Mifflin  Co.  v.  Elizabeth,  6  H.  17. 

Kimber  v.  Schuylkill  Co.,  8  Id.  366. 

Silver  v.  Schuylkill  Co.,  8  Id.  369. 

Hughes  V.  Kline,  6  C.  227. 

Chase  v.  Miller,  5  Wr.  403. 

Appeal  of  the  Commissioners  of  Northampton  Co. , 

7  Sm.  452. 
In  re  34th  St.,  31  Sm.  27;  s.  c.  3  Weekly  Notes, 
130. 

January  24,  1881.  The  Court.  This  was  a 
certiorari  to  the  Quarter  Sessions  of  Philadel- 
phia. This  writ  brings  up  nothing  but  the  re^ 
cord,  and  that  fails  to  disclose  a  judgment  in  the 
Court  below.  It  is  true  in  the  concluding  sen- 
tence of  the  opinion  of  the  Court,  which  is 
printed  in  the  paper-book  of  the  plaintiff  in  error, 
occur  these  words  "  The  award  of  the  jury  it 
set  aside,  and  the  petition  dismissed.*'  The 
opinion  of  the  Court  is  no  part  of  the  record 
and  were  it  otherwise,  a  judgment  in  the  above 
form  could  not  be  sustained,  under  the  decision 
in  Delaware  Avenue  (17  P.  F.  S.  309),  where, 
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it  was  ruled,  that  under  the  Act  of  May  3,  1869* 
(P.  L.  1247,  Roads  in  Philadelphia),  Ae  Quar- 
ter Sessions  in  setting  aside  a  report,  must  ex- 
pressly state,  that  it  was  set  ^aside  in  pursuance 
of  an  exception,  sustained  by  the  Court.  The 
order  there  was,  "report  set  aside,'*  and  it  was 
reversed,  because  it  was  not  in  conformity  with 
the  Act  of  Assembly.  Since  that  Act,  it  is  the 
duty  of  the  Quarter  Sessions  of  Philadelphia  to 
specify  which  exceptions  are  sustained  and  which 
dismissed.  This  enables  us  to  see  to  some  ex- 
tent upon  what  grounds  the  Court  below  acted. 

For  the  reasons  given,  this  writ  must  be 
quashed.  A  proper  judgment  can  then  be 
entered  in  the  Court  below  after  which  a  new 
writ  may  be  issued  if  desired.     Writ  quashed. 

Opinion  by  Paxson,  J.    Green,  J.,  absent. 


May,  '8i,  76. 


Swartz  V.  Hauser. 


May  3,  1881. 


Bailment — Bailees  for  hire — Gratuitous  bailees 
— Negligence^  gross  and  slight — Misdirection 
where  it  dees  not  prejudice  a  party  not  a  ground 
for  reversal, 

A.  sent  to  B.,  a  land  dealer  and  negotiator  of  loans, 
with  whom  he  had  been  in  the  habit  of  transacting  busi- 
ness, a  certificate  of  stock  with  instructions  to  sell  when 
the  stock  should  touch  a  certain  price.  No  agreement 
was  made  as  to  B.'s  receiving  any  compensation  for  his  ser- 
vices. B.,  finding  that  the  stock  was  rising,  deposited  it 
with  C,  a  stock-broker,  with  instructions  similar  to  those 
he  had  received  from  A.  C,  in  turn,  sent  it  to  D.,  an- 
other stock-broker,  with  like  instructions.  Subsequently, 
C.  failed,  ana  D.  sold  out  all  the  securities  deposited  by 
him,  including  the  one  in  question,  to  cover  C.'s  indebt- 
edness to  D.  In  an  action  afterwards  brought  by  A. 
against  B.  to  recover  the  value  of  the  certificate,  the  Court 
left  it  to  the  jury  to  say  whether  B.  was  a  bailee  for  hire, 
or  a  gratuitous  bailee,  instructed  them  that  in  the  former 
case  he  was  liable  for  slight  negligence,  and  in  the  latter 
for  gross  negligence  only,  and  left  it  to  them  to  say  in 
either  event  whether  B.  had  been  guilty  of  the  sort  of 
negligence  for  which  he  would  be  liable : 

ffeldf  a  verdict  having  been  found  for  A.,  that  it  was 
error  to  leave  it  to  the  jury  to  say  whether  B.  was  a  bailee 
for  hire  or  not,  as  the  law  would  imply  that  he  had  con- 

*  The  Act  of  3  May,  1869,  provides :  "  That  the  true 
intent  and  meaning  of  the  Act  of  ....  is  hereby 
declared  to  be  that  no  report  of  viewers  appointed  to  lay 
out  or  widen  a  street,  road,  or  alley,  in  the  city  or  county 
of  Philadelphia,  or  to  assess  and  apportion  damages  for 
the  opening  or  widening  of  any  street,  road,  or  alley, 
shall  be  set  aside  unless  in  pursuance  ol;  some  exception 
filed  to  the  said  report,  as  in  the  same  Act  provided; 
and  in  all  cases  now  pending  or  hereafter  to  be  brought 
in  the  Supreme  Court  by  writ  of  certiorari  to  the  order 
of  the  Court  of  Quarter  Sessions,  setting  aside  the  report 
of  a  jury,  the  said  order  shall  be  revised  [reversed]  and 
the  cause  remanded  for  further  proceedings,  if  it  does  not 
expressly  appear  from  the  record  that  the  said  order  was 
made  in  pursuance  of  an  exception  or  exceptions  sustained 
by  the  Court  below." 


tracted  for  compensation  for  his  services,  but  that  this 
error  having  done  B.  no  harm,  constituted  no  ground  for 
reversal: 

Held  further^  that  the  question  of  B.'s  negligence  was 
properly  submitted  to  the  jury. 

Error  to  the  Common  Pleas  of  Lancaster 
County. 

Assumpsit,  by  Henry  C.  Hauser  against  David 
G.  Swartz,  for  the  value  of  twenty  shares  of  the 
capital  stock  of  the  Central  Transportation  Com- 
pany. 

Upon  the  trial,  before  Patterson,  J.,  the  fol- 
lowing facts  appeared:  On  August  4,  1872,  the 
plaintiff,  a  resident  of  York  County,  sent  to  the 
defendant,  who  resided  in  the  city  of  Lancaster, 
a  certificate  for  twenty  shares  of  the  said  stock 
standing  in  the  name  of  the  plaintiff,  with  a  power 
of  attorney  in  blank  signed  by  the  plaintiff,  with 
instructions  to  sell  the  stock  as  soon  as  the  market 
price  reached  ^50  per  share.  The  plaintiff  had  been 
in  the  habit  of  dealing  with  the  defendant,  whose 
business  was  that  of  buying  and  selling  \Vestem 
lands  and  negotiating  loans  in  the  West.  Nothing 
was  said  by  the  plaintiff  in  his  letter,  nor  was  there 
any  evidence  of  any  subsequent  agreement  be- 
tween the  parties,  as  to  what  compensation,  if 
any,  the  defendant  should  receive  for  his  services. 
At  this  time  the  market  price  of  the  stock  was 
about  $46  per  share.  A  few  weeks  later,  the 
price  beginning  to  rise,  the  defendant  took  the 
certificate  to  the  banking-house  of  J.  B.  Long, 
in  Lancaster,  who  transacted  a  business  of  buying 
and  selling  stocks,  with  whom  Swartz  was  in  the 
habit  of  dealing,  and  requested  him  to  sell  it  as 
soon  at  it  would  bring  ^50  per  share.  The  de- 
fendant testified  that  he  told  Mr.  Long  it  was  on 
Hauser's  account.  The  proper  market  for  this 
stock  being  in  Philadelphia,  Mr.  Long  sent  the 
certificate  to  Glendenning,  Davis  &  Co.,  brokers, 
in  Philadelphia,  for  sale  as  soon  as  it  would  re- 
alize I50  per  share.  In  November,  1872,  Long 
failed,  and  Glendenning,  Davis  &  Co.,  to  whom 
he  was  indebted,  sold  out  all  the  securities  which 
Mr.  Long  had  placed  in  their  hands,  including 
the  twenty  shares  of  stock  belonging  to  Mr.  Hau- 
ser. The  stock  did  not,  at  any  time,  reach  $50 
a  share.  Hauser,  on  January  4,  1873,  called  on 
Swartz,  who  paid  him  the  dividend  then  due, 
and  subsequently  continued  to  pay  him  quarterly 
dividends  until  July,  1876,  at  which  time  Hauser 
asked  for  the  stock  or  its  proceeds.  Swartz  there- 
upon made  the  following  entry  in  Hauser's  pass- 
book :  "On  Aug.  4,  1872,  I  handed  to  J.  B. 
Long,  broker,  at  Lancaster,  twenty  (20)  shares 
Central  Transportation  Co.  stock  to  sell,  limit  $50 
per  share,  the  said  stock  having  been  sent  to  me  by 
H.  C.  Hauser,  to  sell  for  his  account,  and  I  took 
said  Long's  receipt.  D.  G.  Swartz.'*  Swartz 
paid  no  further  dividend  upon  the  stock,«and 
the  plaintiff  brought  this  suit  June  18,  1878. 
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The  defendant  presented,  inter  alia,  the  fol- 
lowing points :  (i)  *'The  undisputed  evidence 
in  this  case  shows  that  the  defendant  was  a  volun- 
tary bailee  without  reward,  he  is  therefore  respon- 
sible only  for  gross  negligence."  Answer,  **  If 
the  jury  find  that  the  defendant  was  a  voluntary 
bailee  without  reward,  then  he  is  only  responsible 
for  gross  negligence."  (2)  "There  is  no  evi- 
dence in  the  case  of  gross  negligence  on  the  part 
of  the  defendant,  and  therefore  the  verdict  must 
befor  the  defendant."  Answer,  "The  evidence 
is  for  the  jury.  If  they  find  there  is  no  gross 
negligence  on  the  part  of  the  defendant,  and 
that  defendant  was  a  voluntary  bailee  without 
hire,  then  the  verdict  must  be  for  the  de- 
fendant." 

The  Court  in  the  general  charge  said,  inter 
aHa,  "  Is  there  any  evidence  that  defendant  con- 
tracted for  or  received  any  compensation  or  re- 
ward for  anything  he  did  in  and  about  the  selling 
or  disposal  of  this  stock  sent  to  him  ?  We  have 
not  been   able  to  perceive  any,  but   that  is  a 

question  of  fact  for  you The 

Court  gives  you  the  law  on  this  point,  because  as 
the  Court  comprehends  the  law  of  this  case  it  is  a 
case  of  bailment,  and  the  main  inquiry  for  you 
is — What  is  the  duty  and  what  is  the  responsi- 
bility of  the  bailee,  Mr.  Swartz  ?  Did  he  do  or 
order  anything  respecting  those  twenty  shares  of 
stock  that  a  man  of  common  sense  under  the 
circumstances  would  not  do  with  his  own  stock? 
If  you  find  that  the  defendant,  Mr. 
Swartz,  was  a  bailee  for  hire,  in  that  case  the 
bailee  is  required  to  exercise  great  care,  and  is 
responsible  for  slight  neglect.  The  Court  has 
been  unable  to  see  that  any  hire  was  paid  to  the 
bailee,  yet  that  is  a  question  for  you  to  decide  on 
the  evidence.  If  the  evidence  so  satisfies  you, 
and  if  you  find  he  was  a  bailee  for  hire,  and 
if  the  loss  was  occasioned  by  negligence  on  his 
part,  he  would  be  liable  to  the  bailor,  Mr 
Hauser,  for  the  loss. 

Verdict  and  judgment  for  the  plaintiff  for 
J871.36.  The  defendant  took  this  writ,  assign- 
ing for  error,  inter  alia,  the  answers  to  his  points, 
and  the  portions  of  the  charge  above  quoted. 

D,  G,  Eshlemann  and  A,  Herr  Smith,  for 
plaintiff  in  error. 

The  Court  admitted  that  there  was  no  evidence 
that  Swartz  was  a  bailee  for  hire,  and  no  evi- 
dence of  negligence,  yet  they  submitted  the 
questions  to  the  jury,  who  found  arbitrarily 
against  the  defendant.  The  duty  of  a  bailee 
being  purely  a  question  of  law,  the  Court  erred 
in  charging  the  jury :  "  The  main  inquiry  for 
you  is,  what  is  the  duty  and  what  is  the  respon- 
sibility of  the  bailee,  Mr.  Swartz?"  It  is  unne- 
cessary to  cite  authorities  to  show  that  it  is  error 
to  submit  a  question  of  law  to  the  jury,  or  to 
submit  a  question  of  fact  of  which  there  is  no 
evidence. 


E,  D,  North  and  H,  M,  North,  for  the  de- 
fendant in  error. 

One  who  undertakes  to  collect  a  claim  or  to 
sell  a  security  for  another,  without  an  express 
stipulation  that  he  receives  it  for  transmission  to 
a  third  party  for  collection,  for  whose  negligence 
he  is  not  to  be  responsible,  cannot  shift  respon- 
sibility from  himself  upon  his  agent  or  his  client. 
Bradstreet  v.  Everson,  22  Sm.  124. 
Morgan  v.  Tener,  3  Weekly  Notes,  398. 

It  is  the  duty  of  an  agent  to  give  his  principal 
timely  notice  of  every  fact  which  may  make  it 
necessary  for  him  to  take  measures  for  his  secu- 
rity. 

Clark  V,  Bank  of  Wheeling,  5  Harris,  322. 

In  this  case  Swartz  not  only  failed  to  give  such 
notice,  but  lulled  the  plaintiff  to  confidence  by 
paying  the  dividends  after  the  stock  had  been 
converted.  Under  the  contract,  as  proved,  we 
think  the  Court  should  have  directed  a  verdict 
for  the  plaintiff,  but  the  Court  declined  our 
points  to  that  effect,  and  in  submitting  the  ques- 
tion of  negligence  to  the  jury,  the  Court  charged 
more  favorably  for  Swartz  than  he  had  a  right  to 
expect. 

May  16,  1 88 1.  The  Court.  It  certainly 
would  have  been  manifest  error  in  the  learned 
Judge  to  submit  any  question  to  the  jury  of 
which  there  was  no  evidence.  He  thought  there 
was  no  evidence  that  defendant  below  had  con- 
tracted for  compensation  for  his  services,  yet  he 
submitted  it  as  a  question  of  fact.  But  this  did 
the  plaintiff  no  harm.  There  was  no  direct 
evidence,  perhaps,  of  a  contract  to  pay,  but  the 
law  implied  one  in  the  absence  of  an  express 
contract  not  to  pay.  We  see  nothing  in  any  of 
the  errors  assigned  of  which  the  plaintiff  has 
any  right  to  complain. 

Judgment  affirmed.     Per  Curiam. 


€oittmon  llleas— 2ah). 


C.  P.  No.  2,  Sept.  24, 1881. 

Hopple  V.  Weber. 

Affidavit  of  defence  law — Sufficiency  of  co/^  filed 
—  Conveyancer^ s  charges  not  proper  subject  of 
book  entries. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence.    Appeal  by  defendant  from  the 
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judgment  of  a  magistrate.     The  plaintiff  filed 
the  following  copy  of  book  entries  : — 

Charlrs  Weber  to  J.  T.  Hopple,  Dr. 
l880|  Nov.  ID.  Drawing  mtge.,  bond  and  war- 
rant, and  expenses  .         .   ^lo.oo 
**        "     15.  Examination  of  title  and  searches 

at  New  Castle,  Del.       .         .      15.00 
Fare  Phila.  to  Wilmington  and 

return 1. 00 

Fare  Wilmington  to  New  Castle 
and  return 70 


I26.70 
The  affidavit  of  defence  set  up  that  defendant 
was  advised  that  the  copy  filed  did  not  entitle 
the  plaintiff  to  judgment. 
,H,  McMillar  for  the  rule. 
Goidbecky  contra. 

Charges  for  services  are  not  proper  subjects  for 
book  entries,  nor  are  professional  charges. 
Pelzer  v.  Cranston,  2  McCord,  328. 
Boyd  V.  Lodlson,  4  lb.  76. 
Thome  v,  Noel,  5  Weekly  Notes,  566. 

The  Court.  Whether  conveyancer's  charges, 
strictly  so  called,  as  distinguished  from  those  of 
counsel,  are  a  proper  subject  of  book  entries,  it  is 
not  perhaps  necessary  to  decide,  though  the 
weight  of  authority  is  opposed  to  the  proposition. 
But  certain  parts  of  this  account  are  clearly  bad. 
Such  as  the  indefinite  word  "expenses"  in  the 
first  item,  and  **  fare  Phila.  to  Wilmington/' 
etc.,  in  the  last  item. 

Rule  discharged. 

Opinion  by  Mitchell,  J. 


C.  P.  No.  2.  Sept.  24,  1 88 1. 

Timlow  V.  The  Philadelphia  and  Reading 

R.  R.  Co. 

Affidavit  of  defence  law — Private  Act  of  Assem- 
bly cannot  be  used  on  a  motion  for  judgment 
under — Practice, 

Rule  for  judgment  for  want  of  a  sufficient  af- 
fidavit of  defence. 

Assumpsit  by  Timlow  et  al,,  executors,  etc., 
against  the  Philadelphia  and  Reading  R.  R.  The 
copy  filed  was  of  four  seven  per  cent,  bonds  of 
the  Reading  Coal  and  Iron  Co.,  and  averred  the 
non-payment  of  interest.  The  bonds  contained 
a  guarantee  of  the  punctual  payment  of  principal 
and  interest  by  the  defendant — 
y.  Cooke  Longstreth,  for  the  rule  cited — 
The  Act  of  March  20,  1872  (P.  L.  473),  which 
provides  that — 

«<  It  shall  be  lawful  for  the  Philadelphia  and  Reading  R. 
B.  Company  to  guarantee  the  bonds  of  any  incorporated 


company,  individual,  or  firm,  that  may  now  or  hereafter 
be  engaged  or  intend  to  be  engaged  in  the  manufaaure  of 
iron,  or  any  other  manufacture  in  any  county    .     •     etc" 

P.  C.  Dale,  contra. 

The  Act  of  Assembly  in  question  (like  the  Act 
of  April  13,  1845  (under  which  the  guarantee 
was  in  fact  executed),  is  a  private  Act  and  cannot 
be  invoked  at  this  hearing. 
Handy  v,  R.  R.,  I  Phila.  31. 

The  Court.  It  would  seem  that  the  Act  of 
March  20,  1872  (P.  L.  472),  is  a  private  Act,  of 
which  the  Court  cannot  take  notice  at  this  stage 
of  the  case. 

Rule  discharged. 


C.  P.  No.  4.  Sept.  22,  1881. 

National  Bank  of  Chester  Co.  v.  Jones. 

Evidence — Admissibility  of  parol  evidence  to  con- 
tradict or  vary  a  promissory  note  under  seal. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Debt,  on  a  promissory  note  made  by  defend-* 
ant  to  plaintiffs  order,  under  seal,  dated  Febru- 
ary 24,  1880,  and  payable  twelve  months  after 
date. 

The  affidavit  of  defence  set  out  a  parol  agree- 
ment made  at  the  time  of  drawing  the  note,  that 
if  the  defendant  could  not  meet  it  at  maturity^ 
he  was  to  have  two  years  from  date  to  meet  it, 
and  was  not  to  be  pressed  until  the  expiration  of 
that  time ;  and  that  it  was  only  on  account  of 
this  agreement  that  the  note  was  given. 

James  C.  Sellers ^  for  the  rule. 

Parol  evidence  is  inadmi^ible  to  s1k)w  an 
agreement  made  at  the  time  of  signing  that  a 
promissory  note  or  other  instrument  for  the  pay- 
ment of  money  shall  not  be  paid,  or  shall  be 
renewed  at  maturity. 

Hill  V.  Gaw,  4  Barr,  493. 
Anspach  v.  Bast,  2  Sm.  356. 
Hacker  v.  Oil  Co.,  23  Sm.  93. 
Heist  V.  Hart,  Ibid.  286. 

[Thayer,  P.  J.  In  Hoopes  v.  Beale,  9  Nor. 
82,  the  exception  to  the  rule  as  to  the  ad- 
missibility of  parol  evidence  to  contradict  or 
vary  a  written  instrunaent  is  strictly  limited  to 
the  case  of  negotiable  paper  in  the  hands  of  in- 
nocent holders  for  value.] 

There  was  no  consideration  for  the  agreement. 
Blackburn  v.  Ormsby,  5  Wr.  97. 
Henry  v.  Patterson,  7  Sm.  346. 

No  counsel  appeared  contra. 

The  Court.    Rule  discharged. 
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g)uprente  Court. 


Jan.  '80,  295.  March  28,  1881. 

Fulmer  V.  Commonwealth. 

Criminal  law — Larceny — Knowingly  receiving 
stolen  goods — Indictment —  Count  charging 
larceny  of  several  different  articles  at  the  same 
time  and  place,  though  belonging  to  different 
owners  not  bad  for  duplicity— Jurisdiction  of 
the  Court  of  Quarter  Sessions  of  the  crime  of 
knowingly  receiving  stolen  goods  not  divested 
by  that  of  the  Oyer  and  Terminer — Acts  of 
March  31,  i860,  sec,  ji,  paragraph  8,  and 
June  16,  i8j6,  sees,  14  and  IJ — Construction 
of-'Evidence  to  disprove  motive  —  Pertinent 
cross-examination — Assignments  of  error  rela- 
tive to  matters  de  hors  the  record  not  review- 
able— Remarks  of  counsel  in  summing  up  to 
the  jury, 

A  count  in  an  indictment  for  larceny  charging  the  de- 
fendant with  the  larceny  of  several  distinct  articles  belong- 
ing to  different  owners,  when  the  time  and  place  of  the 
taking  of  each  are  the  same,  is  good,  and  will  not  be 
quashed  for  duplicity. 

Where  the  meaning  of  certain  words  in  a  statute  has 
been  judicially  determined,  and  subsequently  another  en- 
actment is  passed  in  a  revision  of  the  statutes  with  refer- 
ence to  the  same  subject  matter  wherein  the  same  words 
are  employed,  said  words  will  be  construed  in  the  sense 
of  the  former  adjudication. 

Under  the  provisions  of  the  Act  of  June  16,  1836,  \\ 
14  and  15  (P.  L.  784),  the  Court  of  Quarter  Sessions  has 
jarisdiction  in  cases  of  indictment  for  the  receiving  of 
stolen  goods.  The  Act  of  March  31,  i860,  Sect.  31,*  J  8 
(P.  L.  437),  is  but  a  re-enactment  of  the  former  provision, 
and  under  its  terms  a  like  jurisdiction  therefore  exists. 

Where  on  a  trial  for  larceny  the  father  of  defendant,  in 
order  to  show  lack  of  motive  to  perpetrate  the  crime,  testi- 
fied that  he  supplied  his  son  with  money  every  time  he 
asked  for  it  : 

Htldt  that  it  was  competent  for  the  Commonwealth  on 
cross-examination  to  ask  said  witness  if  the  defendant  was 
not  in  jieed  of  money  and  owed  pressing  debts. 

Remarks  made  by  counsel  to  the  jury  in  summing  up 
are  de  hors  the  record,  and,  no  matter  how  improper,  con- 
stitute no  ground  of  reversal  on  error. 

Error  to  the  Qtiarter  Sessions  of  Monroe 
County. 

Indictment  against  Chester  B.  Fiilmer  for  lar- 
ceny and  receiving  stolen  goods,  knowing  the 
same  to  have  been  stolen.  The  indictment  con- 
tained two  counts.    The  first  count  charged — 


**That  the  defendant  ....  did  on 
August  18,  1879,  at  ^^^  county  aforesaid  .  . 
.  .  .  feloniously  steal,  take,  and  carry  away 
.  .  .  .  one  gold  chain  with  cross  attached 
of  the  value  of  t^o^  one  pearl  breastpin  of  the 
value  of  1 20,  one  pair  of  pearl  earrings  of  the 
value  of  ;j2o,"  and  a  number  of  similar  specific 
articles,  the  value  of  each  of  which  was  specified, 
**of  the  goods,  chattels,  and  property  of  one 
Elizabeth  Evans;  fifty  pieces  of  silver  coin,  cur- 
rent money  of  the  United  States,  commonly 
called  ten-cent  pieces  or  dimes,  each  of  the  value 
of  ten  cents  and  of  the  aggregate  value  of  $5, 
seven  handkerchiefs  each  of  the  value  of  |i,  and 
one  breast-pin  of  the  value  of  1 10,  of  the  goods 
and  chattels,  property  and  money  of  one  Mary 
N.  West ;  and  one  gold  watch  of  the  value  of 
;J4o,  of  the  goods,  chattels,  and  property  of  one 
Sarah  Hannum." 

The  second  count  charged  the  defendant  with 
having  received  **  the  above  goods  and  chattels, 
property  and  money,  feloniously  stolen,. taken, 
and  carried  away  from  the  above  mentioned  per- 
sons, well  knowing  that  the  same  were  feloniously 
stolen,  taken,  and  carried  away." 

Plea,  not  guilty. 

The  defendant  moved  to  quash  the  first  count 
of  the  indictment,  because  it  charged  him  with 
the  commission  of  three  separate  felonies. 

Motion  refused.  Exception  (ist  assignment 
of  error).  The  defendant  then  moved  to  quash 
the  panel  of  jurors  returned  for  trial  of  cases  in 
the  Quarter  Sessions  for  December  Term,  because 
the  charge  of  receiving  stolen  goods  is  triable 
solely  in  the  Court  of  Oyer  and  Terminer.  Mo- 
tion refused.  Exception  (2d  assignment  of 
error). 

On  the  trial  before  Dreher,  P.  J.,  the  defence 
called  as  a  witness  Henry  Fulmer,  father  of  the 
defendant.  He  testified  that  defendant,  who 
was  about  twenty-six  years  of  age,  was  supplied 
by  him  with  money  every  time  that  he  asked  for 
it,  and  that  he  gave  the  defendant  money  shortly 
before  the  time  when  the  alleged  larceny  was 
committed.  On  cross-examination,  he  said  that 
he  did  not  know  whether  the  defendant  was  in 
need  of  money  at  the  time  of  the  alleged  lar- 
ceny, and  that  he  did  not  know  his  wants. 

The  Commonwealth  proposed  to  ask  the  wit- 
ness the  following  questions.  "Do  you  know 
whether  your  son,  the  defendant,  was  not,  in 
the  month  of  August  last  (the  time  when  the  lar- 
ceny was  alleged  to  have  been  committed),  in 
need  of  money  to  meet  the  demands  of  a  large 
number  of  creditors  in  Stroudsburg,  Easton,  and 
Philadelphia?'*  Objected  to,  because  incom- 
petent,- irrelevant,  and  not  cross-examination. 
Objection  overruled.  Exception  r4th  assignment 
of  error).  The  witness  answered  that  he  knew 
that  his  son  had  liabilities,  that  he  thought  that 
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he  had  sometimes  asked  him  for  money  to  pay 
these,  that  he  paid  some  of  his  liabilities  but  not 
all,  that  he  thought  he  paid  some  quite  recently 
since  the  commission  of  the  larceny,  that  when- 
ever he  came  to  him  and  asked  him  by  word  of 
mouth  to  give  him  money,  he  did  so,  and  that 
he  did  not  at  all  times  pay  him  money  when  his 
request  was  in  writing,  and  that  he  did  not  pay 
his  drafts.  Question:  "Did  William  C.  Henry, 
who  keeps  a  livery  stable  at  East  Stroudsburg, 
during  last  summer,  prior  to  the  time  of  the 
alleged  larceny,  ask  you  to  pay  a  livery  bill  con- 
tracted by  your  son,  the  defendant?"  Objected 
to,  because  incompetent  and  irrelevant.  Objec- 
tion overruled.  Exception  (5th  assignment  of 
error).  The  witness  answered,  "  In  all  proba- 
bility." 

Verdict  guilty,  and  sentence  thereon.  The 
defendant  took  this  writ,  a&signing  for  error,  inter 
dUay  the  refusal  of  his  motions,  the  admission  of 
evidence  for  the  Commonwealth  on  cross-ex- 
amination of  Henry  Fulmer,  and  especially  **  that 
the  counsel  who  closed  for  the  Commonwealth,  in 
addressing  the  jury,  referring  to  the  effect  that 
proof  of  good  character  would  have  in  a  case  of 
this  kind,  stated  that  the  fact  that  defendant  had 
not  proven  good  character  was  a  circumstance 
against  him." 

W.  W.  Ker  and  Henry  W.  Scott,  for  plaintiff 
in  error. 

The  Court  should  have  quashed  the  first  count, 
for  it  contained  a  charge  of  three  separate  fel- 
onies. The  defendant  should  have  been  tried 
on  three  separate  indictments,  or  in  one  indict- 
ment he  might  have  been  charged  in  three  sepa- 
rate counts.  Then  the  Commonwealth  would 
have  been  put  to  their  election  of  the  count  for 
trial. 

I  Wharton's  Crim.  Law,  {416. 

Comm.  V.  Manson,  2  Ash.  31. 
A  count  charging  separate  offences  is  bad  for 
duplicity,  and  should  be  quashed. 

I  Wharton's  Crim.  Law,  J  382. 

Comm.  V,  Bartilson,  4  Norris,  482. 

Kilrow  V.  Comm.,  8  Id.  489. 

Assuming  that,  where  property  of  different 
persons  is  taken  at  the  same  time  and  place,  there 
is  no  impropriety  in  the  joinder,  still  the  indict- 
ment must  show  upon  its  face  that  the  offence 
was  committed  at  the  same  time  and  place,  so 
that  the  continuous  act  may  appear. 

The  offence  of  receiving  stolen  goods  is  exclu- 
sively triable  in  the  Oyer  and  Terminer. 

Act  of  March  31,  i860,  Sect.  31,  J  8  (P.  L.  437). 
Commonwealth  v.  Lenox,  35  Leg.  Int.  17. 

Upon  an  indictment  for  larceny  it  is  not  com- 
petent to  prove  that  the  defendant  is  largely 
indebted  as  furnishing  a  motive  for  the  commis- 
sion of  the  crime.  Fulmer  testified  ''that  he 
gave  his  son  money  every  time  he  asked  for  it." 
Whatever  tended  to  contradict  that  was  legiti- 


mate subject  for  cross-examination.  But  it  was 
incompetent  to  make  this  the  pretext  to  crowd 
into  the  case  proof  that  the  defendant  was,  at 
different  places,  largely  indebted,  or  was  extrav- 
agant in  his  habits,  for  the  mere  purpose  of  caus- 
ing an  unfair  prejudice  in  the  minds  of  the  jury. 
It  was  no  rebuttal  of  the  fact  that  the  father  gave 
his  son  money  whenever  he  asked  for  it.  Even 
if  competent  on  the  part  of  the  Commonwealth, 
they  could  not  introduce  it  by  way  of  cross-ex- 
amination. 

1  Greenleaf  *s  Evidence,  2  44^. 

Omission  to  offer  testimony  to  previous  good 
character  does  not  authorize  either  the  inference 
that  it  is  bad,  or  an  argument  to  that  effect. 
State  of  Maine  v.  Upham,  38  Maine,  261. 

Judgment  is  reversable  on  a  charge  of  the 
Court  **  that  the  absence  of  the  proof  of  good 
character  is  to  be  taken  into  account  against  the 
defendant." 

Acklcy  V.  People,  9  Barbour,  609. 
People  V,  Bodme,  I  Denio,  291. 

Comment  on  absence  of  proof  of  good  char- 
acter is  the  same  as  if  incompetent  testimony  had 
been  admitted  for  the  Commonwealth.  It 
amounted  to  the  same  thing  as  if  the  Court  had 
permitted  the  Commonwealth  to  prove  the  gen- 
eral bad  character  of  the  defendant,  before  he 
had  introduced  the  subject. 

D.  S,  Lee,  District  Attorney,  L,  M,  Burson, 
and  y.  B,  Storm,  for  defendant  in  error. 

Stealing  several  articles  belonging  to  different 
owners,  at  one  time  and  place,  is  one  offence. 

2  Arch.  Cr.  Pr.  &  PI.  1 190. 

No  locus  in  quo  need  be  set  out,  as  contended 
for  by  the  other  side. 

1  Wharton's  Precedents  of  Indictments,  417. 

The  same  count  may  include  the  larceny  of 
several  distinct  articles  belonging  to  different 
owners,  when  the  time  and  place  of  taking  of 
each  are  the  same. 

Comm.  V,  Williams,  Thacher  C.  C.  84. 
State  V,  Nelson,  29  Maine,  329. 
Where  there  is  one  continuing  transaction, 
although  several  distinct  asportations,  yet  the 
party  may  be  indicted  for  the  final  carrying  away. 

2  Wharton's  Am.  Cr.  Law,  {  1814. 
Rex  V,  Jones,  4  C.  &  P.  217. 

An  indictment  stating  in  one  count  the  stealing 
of  several  articles  belonging  to  different  owners 
is  not  double. 

State  V,  Newton,  42  Vt.  537.  . 

Warren  v,  Sta^e,  I  Green's  Iowa  Rep.  106. 
The  question  of  the  jurisdiction  of  the  Court  of 
Quarter  Sessions  was  squarely  before  the  Court 
and  dtcided  in — 

Holmes  v,  Comm.,  I  Casey,  221. 

The  offences  of  stealing  and  receiving  stolen 

goods  differ  only  in  degree,  and  belong  to  the 

same  class  of  crimes,  and  may  well  be  united, 

and  often  must  be  if  justice  is  to  be  administered. 

State  V,  Hogan,  Charlt.  Rep.  474. 

Wright  V,  State,  4  Humph.  194. 
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The  defendant  opened  the  door  himself  in  the 
attempt  to  disprove  motive  for  the  commission 
of  the  crime,  and  he  cannot  complain  that  the 
witness  he  called  to  prove  the  fact  failed  him 
on  cross-examination. 

The  language  of  the  counsel  for  the  Common- 
wealth was  not  excepted  to,  and  therefore  is  not 
the  subject  of  review. 

Fife  V,  Comm.,  5  C.  429. 

Hopkins  V,  Comm.,  14  Wr.  9. 

May  2,  1 88 1.  The  Court.  The  defendant 
moved  the  Court  **to  quash  the  first  count  of 
said  indictment,  because  he  is  charged  therein 
with  the  commission  of  three  separate  felonies;" 
which  motion  was  refused.  Whether  its  refusal 
was  error  must  be  determined  from  the  count 
itself,  without  reference  to  the  evidence  subse- 
quently given.  It  may  be  noted  that  there  is 
neither  exception  nor  assignment  of  error  to  the 
receiving  of  testimony  offered  to  establish  the 
said  count,  nor  to  the  instructions  of  the  Court 
in  submitting  the  evidence  relating  thereto,  and, 
therefore,  there  can  be  no  review  of  the  rulings 
or  instructions  respecting  such  evidence.  The 
count  charges  the  defendant  with  the  stealing  of 
goods,  the  property  of  Elizabeth  Evans;  of 
other  goods,  the  property  of  Mary  N.  West ; 
and  of  other  goods,  the  property  of  Sarah  Han- 
num ;  at  a  certain  time  and  place.  It  closely 
follows  the  form  of  an  indictment  at  common 
law  for  stealing  the  property  of  different  persons. 
(2  Chit.  Cr.  L.  *96o;  Whart.  Prec.  of  Indict. 
416.) 

It  is  well  settled  that  distinct  offences  cannot 
be  joined  in  the  same  count.  (Hutchinson  v. 
Com.,  I  Nor.  478;  Com.  v,  Bartelson,  4  Ibid. 
482  ;  Kilrow  v.  Com.,  8  Ibid.  489.)  Duplicity 
in  a  declaration  consists  in  joining  in  one  count 
different  grounds  of  action,  of  different  natures 
or  of  the  same  nature,  to  enforce  a  single  de- 
mand. Similar  to  this  is  duplicity  in  an  indict- 
ment ;  it  is  the  joinder  of  two  or  more  distinct 
offences  in  one  count.  The  criminal  law  never 
permits  this.  But  one  offence  may  be  committed 
at  the  same  time  and  place  to  the  injury  of  two 
or  more  persons,  and  the  offender  may  be  in- 
dicted therefor.  A  man  may  be  indicted  for 
the  battery  of  two  or  more  persons  in  the  same 
copnt,  or  for  a  libel  upon  two  or  more  persons, 
when  the  publication  is  one  single  act,  without 
rendering  the  count  bad  for  duplicity.  In 
felonies  also  the  indictment  may  charge  the  de- 
fendant in  the  same  count  with  felonious  acts 
with  respect  to  several  persons,  if  it  was  all  one 
transaction,  (i  Bish.  on  Cr.  Pro.  §  189,  192.) 
In  Reg.  V,  Giddins  and  others  (i  Car.  &  Mar. 
634),  the  indictment,  consisting  of  only  one 
count,  charged  the  prisoners  with  assaulting 
G.  P.  and  H.  P.,  and  stealing  from  G.  P.  two 


shillings  and  from  H.  P.  one  shilling  and  a  hat. 
The  defendants  contended  the  felonies  were 
distinct,  and  moved  that  the  prosecutor  be  put 
to  election  which  he  would  go  upon  ;  but  it 
was  ruled  that  the  assaulting  and  robbing  G.  P. 
and  H.  P.  at  the  same  time  constituted  one 
transaction ;  the  evidence  was  received,  and  the 
defendants  convicted.  If  a  person  shoot  at  two 
persons,  intending  to  kill  one,  or  regardless 
which  he  might  kill,  he  may  be  convicted  on  an 
indictment  charging  a  joint  assault  on  both. 
(Com.  V.  McLaughlin,  12  Cush.  615.) 

If  the  property  of  several  persons  be  stolen  at 
one  time,  the  whole  may  be  considered  as  one 
taking,  and  will  amount  to  grand  larceny.  (2 
Chit.  Cr.  L.  924.)  A  count  charging  two  dis- 
tinct offences  will  be  quashed  on  the  defendant's 
motion ;  but  a  count  may  join  the  larceny  of 
several  distinct  articles  belonging  to  different 
owners,  when  the  time  and  place  of  the  taking 
of  each  are  the  same.  (Whar.  Cr.  L.  §§  382, 
391.)  In  a  recent  well-considered  case  it  was 
held,  "where  several  articles  of  property  are 
stolen  at  the  same  time,  the  transaction  being 
the  same,  the  whole,  although  they  belong  to 
different  owners,  may  be  embraced  in  one  count 
of  the  indictment,  and  the  taking  thereof  charged 
as  one  offence."  (State  v.  Hennessy,  23  Ohio, 
St.  R.  339;  see  State  v.  Nelson,  29  Me.  329.) 

We  see  no  reason  for  departure  from  the  cur- 
rent of  authority.  As  the  case  comes,  the  evi- 
dence can  no  more  be  considered  now  than 
when  the  motion  to  quash  was  made.  That 
motion  had  to  be  disposed  of  before  the  evidence 
could  be  heard,  and  it  was  rightly  denied. 

The  second  assignment  of  error  is  intended  to 
gainsay  the  jurisdiction  of  the  Court  of  Quarter 
Sessions  to  try  a  person  charged  with  the  crime 
of  receiving  stolen  goods,  knowing  them  to  have 
been  stolen.  Before  and  since  the  Crimes  Act 
of  i860,  it  has  been  common  in  this  State,  in 
indictments  for  larceny,  to  add  a  count  charging 
the  crime  of  knowingly  receiving  stolen  goods, 
and  to  try  the  offender  so  charged  in  the  Quarter 
Sessions.  The  offences  of  stealing  and  know- 
ingly receiving  stolen  goods  belong  to  the  same 
class  of  crimes,  and  may  well  be  united  in  the 
indictment,  and  often  must  be,  if  justice  is  to  be 
administered  ;  for  the  proof  may  not  sustain  the 
charge  of  larceny,  but  would  that  of  knowingly- 
receiving  stolen  goods,  and,  therefore,  it  is  the 
common  practice  to  charge  both  offences  in  the 
indictment.  (2  Archb.  Cr.  Pr.  &  PI.  1164,  n.) 
It  is  contended  that  the  eighth  paragraph  of  the 
thirty- first  section  of  the  Act  of  i86a  (P.  L. 
437)  gives  exclusive  jurisdiction  to  the  Court  of 
Oyer  and  Terminer  to  try  a  person  charged  with 
receiving  stolen  goods.  The  paragraph  is  as 
follows:  "All  persons  charged  with  the  second 
or  any  subsequent  offence  o£  receiving,.  harbor- 
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ing,  or  concealing  any  robber,  burglar,  felon,  or 
thief,  or  with  the  crime  of  receiving  or  buying 
any  goods  or  chattels  which  shall  have  been 
feloniously  taken  or  stolen,  knowing  the  same 
to  be  so  taken  or  stolen."  This  is  part  of  the 
section  enumerating  the  crimes  of  which  the 
Court  of  Oyer  and  Terminer  shall  have  exclu- 
sive jurisdiction ;  and  the  whole  paragraph  might 
well  be  construed  as  relating  to  second  or  sub- 
sequent offences.  However,  there  is  no  occa- 
sion now  for  its  construction.  The  entire  sec- 
tion is  a  re-enactment  of  sections  14  and  15  of 
the  Act  of  1836  (P.  L.  784).  Prior  to  said  re- 
enactment,  it  was  decided  that  exclusive  juris- 
diction was  not  vested  in  the  Court  of  Oyer  and 
Terminer  to  try  a  person  charged  with  receiving 
stolen  goods,  knowing  them  to  have  been  stolen, 
by  section  15  of  the  Act  of  1836,  and  that  the 
Quarter  Sessions  had  jurisdiction  to  try  said 
crime.  (Holmes  z'.  Com.,  i  Casey,  221.)  It  is 
a  settled  rule  of  interpretation  that  **  Words  and 
phrases,  the  meaning  of  which  in  a  statute  has 
been  ascertained,  when  used  in  a  subsequent 
statute,  are  to  be  understood  in  the  same  sense." 
How  much  stronger  the  reason  for  holding  that, 
when  the  meaning  of  a  statute  has  been  judicially 
determined,  its  subsequent  enactment  in  a  revi- 
sion of  the  statutes  is  in  the  sense  of  the  adjudi- 
cation. To  rule  otherwise  could  be  nothing  less 
than  setting  aside  its  intendment  by  judicial 
repeal. 

The  fourth  and  fifth  assignments  would  be 
well  taken  had  not  the  defendant  made  the 
questions  therein  stated  pertinent  in  cross-exam- 
ination of  the  witness.  On  behalf  of  the  de- 
fendant, his  father  testified  in  chief  that  he  gave 
the  defendant  money  every  time  he  asked  for  it, 
and  that  he  gave  him  money  in  July.  If  this 
was  for  any  purpose,  it  was  to  show  absence  of 
motive,  because  the  son  was  not  in  want  of 
money  by  reason  of  his  father's  supplies.  It 
was  competent  to  ask  the  same  witness  if  the 
defendant  was  not  in  need  of  money  and  owed 
pressing  debts.  There  had  been  no  offer  by  the 
Commonwealth  to  prove  the  defendant's  pecun- 
iary condition  as  evidence  of  motive  for  com- 
mission of  the  crime.  The  defendant  attempted 
to  disprove  motive  by  showing  that  money  was 
furnished  for  his  wants,  and  he  cannot  complain 
of  pertinent  cross-examination. 

The  only  remaining  assignment  which  was 
pressed  charges  error  because  of  alleged  remarks 
by  counsel  in  summing  up  to  the  jury.  Whether 
the  remarks  were  proper  or  improper  cannot  here 
be  determined ;  it  is  plain  that  they  are  altogether 
de  hors  the  record. 

Judgment  affirmed. 

Opinion  by  Trunkey,  J. 

June  6,  1881.  The  Court.  It  is  ordered 
that  the  judgment  of  this  Court  be  amended  by 


adding  thereto  the  following  :  And  it  is  further 
ordered  that  Chester  B.  Fulmer,  the  plaintiff  in 
error,  be  remanded  to  the  end  that  the  sentence 
of  the  Court  below  be  executed,  and  that  he  be 
confined,  according  to  said  sentence,  for  the 
residue  of  the  term  which  had  not  expired  on 
the  27th  day  of  February,  1880,  the  date  of  sus- 
pension of  sentence ;  and  that  the  record  be  re- 
mitted, that  the  sentence  and  this  order  be  car- 
ried into  effect.  * 
Per  Curiam. 


Jan.  '81^  16.  March  10,  1881. 

Dampfs  Appeal. 

Husband  and  wife — Powers  of  married  women 
— Act  of  April  II,  iSjS,  §  4'^Letter  of  at- 
torney, 

P.  died,  a  member  of  the  firm  of  P.  Brothers,  which 
was  largely  interested  in  real  estate.  His  daughter  A.,  a 
married  woman,  gave  her  husband  a  power  of  attorney, 
acknowledged,  but  not  separately,  whereby  she  authorized 
him  generally  to  manage  her  estate.  The  husband,  acting 
by  virtue  of  this  power,  gave  to  the  firm  of  P.  Brothers,  a 
.receipt,  stipulated  therein-  to  be  in  full  settlement  of  all 
claims  against  the  estate  of  P.,  both  real  and  personal, 
with  ihe  exception  of  the  amount  to  be  paid  on  the  death 
of  P.'s  widow.  It  also  contained  this  clause :  "  I  hereby 
release  and  discharge  P.  Bros,  from  all  claims  against 
them  as  surviving  partners,  and  discharge  the  administra- 
tors of  P.  from  all  claim  by  me  against  them,  except"  as 
above.  Subsequently  the  administrators  of  P.  filed  an 
account  charging  themselves,  inter  alia^  with  decedent's 
share  of  the  proceeds  of  certain  real  estate  owned  by  P. 
Brothers : 

Heldy  that,  the  receipt  itself  showing  a  continuing  inte- 
rest in  the  decedent's  real  estate,  A.  was  entitled,  not- 
withstanding its  execution,  to  file  exceptions  to  the  ad- 
ministratorh'  account  and  to  be  heard  thereon. 

Held  further^  that,  if  the  receipt  was  viewed  as  an  at- 
tempt to  pass  A.'s  title  to  real  estate,  it  was  insufficient 
for  such  a  puipose,  the  letter  of  attorney  authorizing  the 
same  not  being  separately  acknowledged. 

Held  further,  that  the  Act  of  April  II,  1 856,  J  4  (P. 
L.  315),  enabling  a  married  woman,  in  case  of  a  legacy 
or  distributive  share  of  personalty  due  to  her,  "to  execute 
such  instruments  and  perform  such  acts  as  may  he  law- 
fully required  by  the  executors  or  administrators,"  did 
not  authorize  her  to  execute  such  an  instrument  as  was  re- 
lied upon  in  this  case  to  estop  her  from  filing  exceptions 
to  the  administrators'  account. 

Appeal  of  John  Henry  Dampf  and  Fanny  P. 
Dampf,  his  wife,  in  right  of  said  wife,  from  the 
decree  of  the  Orphans'  Court  of  Bradford 
County,  dismissing  the  exceptions  of  the  said 
Fanny  P.  Dampf  to  the  account  of  the  adminis- 
trators of  Daniel  F.  Pomeroy,  deceased,  and 
confirming  the  final  account  of  said  adminis- 
trators. 

The  facts  were  substantially  as  follows :  Daniel 
Pomeroy,  late  of  Troy,  Bradford  County,  Penna,, 
died  in  April,  1872,  intestate.  Eleazar  Pomeroy 
and  Dummer  Lilly  were  appointed  his  adminis- 
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trators.  He  left  surviving  him  a  widow,  Henri- 
etta B.  Pomeroy,  and  two  children,  Fanny,  now 
the  wife  of  John  Henry  Dampf,  and  Daniel  F. 
Pomeroy,  a  minor.  At  the  time  of  his  death, 
he  was  a  member  of  two  firms,  the  one  doing 
business  at  Troy,  under  the  name  of  Pomeroy 
Brothers,  and  the  other  at  Blossburg.  The  busi- 
ness of  both  firms  was  banking,  and,  in  addition 
thereto,  Pemeroy  Brothers  dealt  largely  in  real 
estate,  and  were  the  owners  of  a  considerable 
amount  thereof  at  the  time  of  his  death. 

On  July  II,  1874,  Fanny  Dampf  gave  to  her 
husband  a  letter  of  attorney,  "to  take  charge, 
care,  and  management  of  all  my  property,  both 
real  and  personal,  and  to  care  for,  manage,  and 
control  the  same,  ...  to  sell  and  convey 
any  part  of  my  estate,  and  execute  and  deliver 
all  necessary  papers,  to  transfer  or  convey  the 
same  under  seal  or  otherwise,  to  endorse  in  my 
name  all  drafts  and  notes,  and  in  general  to  do 
all  other  acts  or  things  which  he  may  consider 
useful  or  necessary,  connected  with  my  business, 
property,  and  interest,''  etc. 

This  power  was  signed  by  said  Fanny  P.  Dampf 
in  Coming,  in  the  State  of  New  York,  and  ac- 
knowledged "  to  be  her  free  act  and  deed,"  be- 
fore a  notary,  according  to  the  laws  of  New  York 
and  recorded  in  the  office  of  the  Recorder  of 
Deeds  for  the  county  of  Bradford,  Pennsylvania. 

On  October  7,  1874,  John  Henry  Dampf,  as 
attorney  for  Mrs.  Fanny  Dampf,  acting  under 
said  letter  of  attorney,  signed  the  following  re- 
ceipt, though  no  account  of  the  partnership  had 
been  exhibited  by  the  surviving  partners  of 
Pomeroy  Brothers: — 

Received,  Troy,  Pa.,  Oct.  7,  1874,  from 
Pomeroy  Brothers,  three  thousand  eight  hundred 
and  fifty-five  dollars,  being  in  full  settlement  of 
-all  my  claims  of  whatever  kind  or  nature  against 
the  estate  of  my  deceased  father,  Daniel  F. 
Pomeroy,  both  real  and  personal,  with  the  ex- 
ception of  the  amount  to  be  paid  me  at  the  death 
of  Mrs.  H.  B.  Pomeroy,  widow.  And  hereby 
release  and  discharge  the  said  Pomeroy  Brothers 
from  all  claims  against  them  as  surviving  partners, 
and  release  and  discharge  Eleazar  Pomeroy  and 
Dummer  Lilly,  administrators  of  said  D.  F. 
Pomeroy,  from  any  and  all  claim  by  me  against 
them,  excepting  the  said  sum  to  be  paid  me  at 
the  death  of  said  H.  B.  Pomeroy." 

The  administrators  having  filed  their  account 
May  16,  1879,  wherein  they  charged  themselves, 
tnt^r  alia,  with  certain  sums  received  on  account 
of  the  interest  of  D.  F.  Pomeroy  in  the  real 
estate  of  the  firm  of  Pomeroy  Brothers,  though 
no  mention  was  made  of  decedent's  interest  in 
the  other  firm,  exceptions  were  filed  to  said 
account  Nov.  22,  1879,  on  the  part  of  Mrs. 
Dampf,   together  with  an  affidavit  signed  by 


Dampf  and  wife,  stating  that  they  believed  the 
estate  to  be  much  larger  than  was  set  forth  in  the 
inventory.  Subsequently,  on  Feb.  21,  1880, 
the  Court  refused  a  motion  of  counsel  for  Mrs. 
Dampf  for  the  appointment  of  an  auditor,  and 
on  April  16,  1880,  filed  an  opinion  dismissing 
her  exceptions  and  confirming  the  account,  on 
the  ground  that,  by  reason  of  the  above-men- 
tioned receipt,  she  had  no  interest  in  her  father's 
estate,  and  no  standing  in  court. 

Whereupon  the  said  Dampf  and  wife  took 
this  appeal,  assigning  for  error  the  dismissal  of 
their  exceptions,  and  the  confirmation  of  the 
account  of  the  administrators. 

Rodnry  A,  Mercur  and  A,  Rickeits,  for  ap- 
pellants. 

The  surviving  partners,  standing  in  a  fiduciary 
relation  to  appellant,  could  not  bargain  with  her 
to  their  own  advantage  and  her  disadvantage. 
Fox  V,  Mackreth,  i   Lead.  Cas.  in  Eq.  172  (3  Am. 

Ed.). 
Keech  v,  Sandford,  Id.  44. 
Parsons  on  Partnership,  442. 
Holden's  Admr*s  v.  McMakin,  I  Pars.  Sel.  Eq.  Cas. 

270. 
Greenfield's  Estate,  2  H.  489,  505-6. 

Appellant  was  not  sui  juris ;  therefore  she 
should  not  have  been  turned  out  of  court  before 
putting  the  surviving  partners  to  the  proof  of  the 
propriety  of  their  purchase. 

The  letter  of  attorney,  being  simply  acknowl- 
edged **  to  be  her  free  act  and  deed,'*  was  insuffi- 
cient to  convey  away  her  interest  in  the  real 
estate  to  which  she  was  entitled  by  inheritance, 
nor  does  it  estop  her  from  asserting  her  rights. 
Glidden  v,  Strupler,  2  Sm.  400. 
Quinn*s  Appeal,  5  N.  447. 
Act  April  II,  1848,  sec.  6,  P.  L.  536. 

Overton  and  Sanderson,  for  appellees. 

There  is  no  question  here  as  to  an  interest  in 
land.  The  matter  involved  is  an  administration 
account. 

The  power  of  attorney  was  valid  as  to  the 
personalty  according  to  the  laws  of  the  State  of 
New  York ;  therefore  it  is  valid  everywhere. 
Laws  i860,  ch.  90. 

Under  the  Act  of  1848,  and  its  supplement, 
the  Act  of  May  14,  1874  (P.  L.,  158),  a  sepa- 
rate acknowledgment  is  not  necessary  as  to  per- 
sonalty. 

Under  the  Act  of  April  11,  1856,  a  married 
woman  entitled  to  a  distributive  share  of  personal 
estate,  or  the  proceeds  of  sale  of  real  estate  of  a 
deceased  person,  may,  in  person  or  by  attorney, 
execute  all  such  acts  as  may  be  lawfully  required 
by  the  executor  or  administrator,  upon  the  pay- 
ment to  her  of  moneys  to  be  distributed,  the 
same  as  if  she  were  sole. 

The  receipt  or  use  of  a  wife's  money  by  the 
husband  without  objection  is  ground  for  presump- 
tion of  a  gift  to  him. 

Hinney  v,  Phillips,  14  Wr.  382. 
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McGlinsey's  Appeal,  14  S.  &  R.  64. 
Towers  v,  Haj»ner,  3  "Wh.  48. 
Naglee  v,  Ingersoll,  7  Barr,  204. 
An  acknowledgment  is  not  necessary. 
Bond  V.  Bunting,  28  Sm.  210. 
Fryer  V.  Rishelc,  3  N.  521. 
The  husband  may  be  employed  by  the  wife  as 
her  agent. 

"Wharton  on  Agency,  p.  10. 
Husband  on  Married  Women,  p.  77. 
Welch  V.  Kline,  7  Sm.  428. 

May  2,  1 88 1.  The  Court.  The  appellant 
is  a  daughter  and  heir  of  D.  F.  Pomeroy,  de- 
ceased. The  appellees  are  administrators  of  his 
estate.  On  her  petition,  they  were  cited  to  file 
their  account,  and  filed  it.  She  filed  exceptions 
thereto  and  applied  for  the  appointment  of  an 
auditor.  The  Court,  being  of  opinion  she  had 
no  interest  in  her  father's  estate,  refused  her 
application,  dismissed  her  exceptions  without 
considering  the  matters  therein  charged,  and 
confirmed  the  account.  The  only  contention  is 
whether  all  her  interest  in  the  estate  was  divested, 
so  that  she  had  no  right  to  be  heard.  Such  di- 
vestiture is  claimed  to  result  from  a  receipt  given 
by  her  husband  and  attorney  in  fact,  under 
authority  from  her.  * 

The  main  facts  necessary  to  understand  the 
case  are  these.  At  the  time  of  his  death,  D.  F. 
Pomeroy  was  associated  with  Horace  Pomeroy 
and  S.  W.  Pomeroy  under  the  name  of  Pomeroy 
Brothers,  as  bankers,  at  Troy.  The  firm  of 
Pomeroy  Brothers  was  also  associated  with 
Frederick  E.  Smith,  under  the  name  of  Pomeroy 
Brothers  and  Smith,  as  bankers,  at  Blossburg. 
The  firm  of  Pomeroy  Brothers,  in  addition  to 
banking,  was  also  engaged  in  farming  and  in 
buying  and  selling  cattle.  They  owned  a  large 
amount  of  real  estate.  Whether  it  was  held  by 
them  as  tenants  in  common,  or  a  portion  as  co- 
partners, does  not  appear. 

The  estate  of  D.  F.  Pomeroy  was  of  con- 
siderable magnitude.  In  the  account  filed,  the 
administrators  charged  themselves  with  pro- 
ceeds of  real  and  personal  estate  amounting  to 
Ji 22,565.58,  but  no  mention  is  therein  made  of 
decedent's  interest  in  the  firm  of  Pomeroy 
Brothers  and  Smith. 

While  the  question  of  appointing  an  Auditor 
was  being  held  under  advisement,  the  appellees 
filed  a  receipt,  to  which  the  hand  and  seal  of  the 
appellant,  by  her  attorney  in  fact,  J.  H.  Dampf, 
«ras  affixed.     It  is  in  these  words,  to  wit : — 

"^3855.  Received,  Troy,  Pa.,  October  7, 
A.  D.  1874,  from  Pomeroy  Bros.,  three  thousand 
eiglit  hundred  and  fifty-five  dollars,  being  in  full 
settlement  of  all  my  claims,  of  whatever  kind  or 
nature,  against  the  estate  of  my  deceased  father, 
Daniel  F.  Pomeroy,  both  real  and  personal,  with 
the  exception  of  the  amount  to  be  paid  me  at 


the  death  of  Mrs.  H.  B.  Pomeroy,  widow.  And 
hereby  release  and  discharge  the  said  Pomeroy 
Bros,  from  all  claim  against  them  as  surviving 
partners,  and  release  and  discharge  Eleazer 
Pomeroy  and  Dummer  Lilly,  administrators  of 
said  D.  F.  Pomeroy,  from  any  and  all  claim  by 
me  against  them,  excepting  the  said  sum  to  be 
paid  me  at  the  death  of  said  H.  B.  Pomeroy." 

The  Court  thought  the  effect  of  this  receipt, 
in  connection  with  the  affidavit  of  the  appellant 
attached  to  the  exceptions  filed,  showed  she  had 
no  interest  in  the  estate. 

We  will  first  consider  the  effect  of  the  language 
of  the  receipt.  Assuming  it  to  have  been  exe- 
cuted by  authority  of  the  appellant,  the  adminis- 
trators were  not  a  party  to  it.  There  is  no 
averment  that  the  money  came  from  them  or 
from  the  estate.  It  does  purport  to  except  out 
of  the  settlement  made  with  Pomeroy  Bros,  so 
much  of  the  estate  as  is  to  be  paid  to  her  on  the 
death  of  Mrs.  Pomeroy,  the  widow  of  her  father. 
With  the  exception  stated,  it  acknowledges  the 
money  paid  to  be  in  full  of  her  claims  against 
the  estate  of  her  father,  and  it  releases  and  dis- 
charges the  said  Pomeroy  Bros,  from  all  claim 
against  them  as  surviving  partners.  It  closes  by 
releasing  the  administrators  from  all  claim  by 
her  against  them,  except  as  before  excepted. 

Thus  it  is  shown  the  receipt  does  not  profess 
to  divest  all  her  interest  in  the  estate.  It  ex^ 
pressly  reserves  a  claim  against  the  administra- 
tors. It  recognizes  the  existence  of  real  estate, 
and  declares  that  on  the  death  of  the  widow, 
the  appellant  shall  be  entitled  to  an  additional 
sum.  If  a  sale  of  the  real  estate  should  be  made 
by  the  administrators,  the  appellant  would  be 
interested  in  that  sale.  The  measure  of  her 
claim  would  be  affected  by  it.  The  account  filed 
shows  a  sale  of  real  estate  was  made,  and  the 
sum  received  therefor  is  one  of  the  items.  This 
exception,  in  the  receipt,  of  itself  shows  a  con- 
tinuing interest  of  the  appellant  in  the  estate,  and 
gives  her  a  standing  in  court.  Her  right  to  be 
heard  being  thus  established,  she  may  file  all 
proper  exceptions  to  meet  the  justice  and  equity 
of  her  case.  The  court  thought  the  affidavit 
rather  equivocal  in  averring  her  interest.  It 
may  be  admitted  that  it  is  not  drawn  with  com- 
mendable precision,  yet  we  think  there  is  a  sub- 
stantial averment  of  interest.  In  fact,  that  she 
was  a  daughter  and  heir  of  the  decedent  was  not 
questioned. 

Additional  reasons  may  be  stated  why  this 
receipt  shall  not  be  given  the  conclusive  effect 
claimed.  She  was  a  married  woman.  Her 
husband  assumed  to  execute  it,  under  a  power 
of  attorney  from  her.  The  certificate  of  ac- 
knowledgment of  that  power  is  not  made  in  the 
form  required  by  the  Act  of  Assembly  to  pass 
the  real  estate  of  a  married  woman.    It  merely 
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certifies  to  her  identity,  and  that  **  she  acknowl- 
edged the  execution  thereof  to  be  her  free  act 
and  deed."  It  does  not  declare  that  she  was 
examined  separate  and  apart  from  her  husband, 
nor  that  she  executed  it  without  any  coercion  or 
compulsion  from  him,  nor  that  it  was  either  read 
to  her,  or  that  the  contents  thereof  were  made 
known  to  her.  These  facts  should  be  substanti 
ally  stated  when  the  wife  unites  with  her  husband 
in  conveying  her  lands  to  another.  With  stronger 
reason  should  they  be  required  when  the  husbsmd 
attempts  to  convey  his  wife's  land  under  power 
of  attorney  to  himself.  A  married  woman  lacks 
capacity  to  convey  her  real  estate  otherwise  than 
in  the  manner  prescribed  by  the  statute.  (Rum- 
felt  V.  Clemens,  lo  Wright,  455  ;  Dunham  v. 
Wright,  3  P.  F.  Smith,  167;  Brown  v,  Bennett, 
25  Id.  420 ;  Innis  v.  Templeton,  Pittsburgh  Legal 
Journal  of  Oct.  20,  1880,  page  73.)  It  is  true 
this  rule  does  not  apply  to  a  sale  or  transfer  of  a 
wife's  personal  estate,  nor  to  her  receipt  of 
money.  The  4th  section  of  the  Act  of  nth 
April,  1856  (Purd.  Dig.  1009),  declares,  when  a 
married  woman  shall  be  entitled  to  a  legacy  or  to 
a  distributive  share  of  the  personal  estate,  or  of 
the  proceeds  of  the  real  estate  of  a  deceased 
person,  it  shall  be  competent  for  her,  either  in 
person  or  by  attorney,  to  sign,  seal,  and  deliver 
a  refunding  bond  in  pursuance  of  the  Act  of 
Assembly  in  such  case  made  and  provided,  and 
also  to  execute  all  such  other  instruments,  and 
to  perform  all  such  other  acts,  as  may  by  law  be 
necessary  to  be  done,  or  may  be  lawfully  required 
by  the  executor  or  administrator  upon  the  pay- 
ment to  her  of  the  moneys  to  be  distributed  as 
aforesaid,  with  the  same  effect  in  binding  her 
sei>arate  estate  as  if  she  was  a  f^me  sole.  The 
object  of  this  Act  is  not  to  give  a  married  woman 
general  powers,  nor  the  power  to  transact  busi- 
ness generally,  but  to  bind  herself  by  such  acts 
and  instruments  as  may  be  necessary,  or  be  law- 
fully required  by  the  executors  or  administrators, 
"  upon  the  payment  to  her  of  the  money  to  be 
distributed."  It  is  to  protect  them  and  give 
them  a  legal  voucher  for  what  they  have  actually 
paid  to  her.  This  receipt  was  not  given  to  the 
administrators.  It  does  not  recite  the  payment 
of  any  money  by  them.  No  account  had  been 
settled  showing  her  distributive  share.  It  shows 
no  authority  for  Pomeroy  Bros,  to  act  for  the 
administrators.  In  fact,  it  was  not  treated  as  a 
voucher  for  money  paid  by  them ;  but  it  appears 
to  have  been  treated  by  them  and  by  the  Court 
as  an  assignment  to  Pomeroy  Bros,  of  her  por- 
tion of  the  estate.  This,  as  is  held  in  Buchanan 
et  al.  V.  Buchanan  (10  Wright,  186),  is  the  as- 
sumption of  a  power  not  intended  to  be  given 
by  the  Act  of  1856,  cited.  It  does  not  appear 
in  the  case  that  any  of  the  money  mentioned 
in  the  receipt  actually  reached  the  hands  of  the 
appellant. 


Some  of  the  exceptions  filed  are  very  general, 
yet  reasons  are  given  therefor,  which  if  true,  in 
a  great  measure  excuse  their  generality.  The 
exceptions  raise  questions  of  fact  to  be  ascer- 
tained by  evidence  to  be  taken.  Whenever  ex- 
ceptions to  the  account  of  an  administrator  are 
filed  by  one  interested,  it  is  made  the  duty  of 
the  Court,  by  the  Act  of  14th  April,  1835  (Purd. 
Dig.  445),  to  decide  whether  the  matters  con- 
tested call  for  a  reference  to  an  Auditor,  and  if 
they  do,  to  appoint  one  or  more.  The  Court 
did  not  decide  that  the  contested  matters  averred 
in  the  exceptions  did  not  call  for  a  reference, 
and  it  is  very  clear  they  did,  but  that  the  ap- 
pellant had  no  such  standing  in  the  case  as  to 
permit  her  to  make  the  inquiry.  In  this  the 
learned  Judge  erred. 

The  ability  of  the  appellant  to  sustain  any  of 
her  exceptions,  or  to  disprove  the  correctness  of 
the  account  filed,  are  questions  not  now  before 
us.  We  think  she  has  a  right  to  make  the  at- 
tempt. 

Decree  of  final  confirmation  of  the  account 
reversed  at  the  costs  of  the  appellees ;  the  excep- 
tions are  reinstated,  and  a  procedendo  awarded. 

Opinion  by  Mercur,  J.   Gordon,  J.,  dissents. 


Jan.  *8l,  235.  March  24,  i8$i. 

Bainbridge's  Appeal. 

Decedents^  estates —  Will —  Construction  of — 
Bequest  for  monument, 

B.  directed  the  proceeds  of  his  estate  to  be  invested 
by  his  executor,  and  the  interest  thereof  to  be  paid  to  his 
mother  during  her  life,  and  at  her  death,  after  the  pay- 
ment  of  certain  legacies,  **  all  the  rest  and  residue  of  the 
estate"  he  directed  his  executor  "  to  appropriate  and  use  for 
and  in  the  ereaion  and  construction  of  a  suitable  monu- 
ment at  my  grave,  such  as  the  amount  of  funds  in  his 
hands  will  warrant."  The  executor's  account,  filed  after 
the  death  of  testator's  mother,  showed  a  balance  of  ^807.43 
applicable  to  the  residuary  clause  above  cited.  Of  this 
amount  the  Court  appropriated  the  sum  of  J715  for  a 
monument  in  accordance  with  the  plans  and  estimates 
submitted  by  the  executor,  directing  the  small  balance  to 
be  distributed  among  the  next  of  kin  of  testator. 

Held  (affirming  the  Court  below),  that  the  word  "  suit- 
able'* in  the  will  related  only  to  the  form  and  style  of  the 
monument,  and  was  not  intended  by  the  testator  to  de- 
prive the  executor  of  the  right  to  use  the  whole  amount  of 
the  residue  of  the  estate  in  the  erection  of  the  monument. 

Hfld,  that,  there  being  no  devise  over,  testator  evidently 
intended  that  the  whole  residue  should  be  applied  to  the 
monument,  and,  the  executor  having  exercised  the  election 
granted  him  in  the  premises,  the  testator's  intention  should 
be  carried  out. 

Appeal  of  Henry  Bainbridge  from  the  decree 
of  the  Orphans*  Court  of  Montgomery  County, 
making  distribution  of  the  estate  of  William  M. 
Bainbridge,  deceased. 
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The  facts,  as  ascertained  by  the  Auditor,  were 
as  follows : — 

William  M.  Bainbridge  died,  unmarried,  June 
II,  1869,  leaving  a  will  wherein  he  directed  that 
all  his  real  and  personal  estate  should  be  sold  by 
his  executor,  and  the  interest  of  the  proceeds  be 
paid  annually  to  his  mother  for  life,  and  after 
her  decease  the  same  to  be  disposed  of  as  follows : 
to  Norristown  Encampment,  No.  37,  of  the  In- 
dependent Order  of  Odd  Fellows,  the  sum  of  one 
hundred  dollars:  to  Curtis  Lodge,  No.  239,  of 
the  Independent  Order  of  Odd  Fellows,  the  sum 
of  one  hundred  dollars :  to  his  nephews,  Wil- 
liam Tustin  and  William  Fulmer,  twenty-five 
dollars  each :  *'  and  all  the  rest,  residue,  and  re- 
mainder of  my  estate,  after  the  decease  of  my 
said  mother  and  the  payment  of  said  bequests,  I 
direct  my  said  executor  to  appropriate  and  use 
for  and  in  the  erection  and  construction  of  a 
suitable  monument  at  my  grave,  such  as  the 
amount  of  funds  in  his  hands  will  warrant." 

Sarah  Bainbridge,  testator's  mother,  died  April 
26,  1880;  and  on  May  8,  1880,  the  executor, 
Geo.  W.  Calhoun,  filed  his  final  account  in  said 
estate,  showing  a  balance  due  the  estate  amount- 
ing to  ^1118.43. 

The  Auditor  accordingly  decided  that  the  sum 
of  {300  was  a  suitable  amount  under  the  will  to 
be  appropriated  for  the  monument  therein  di- 
rected to  be  erected,  and  distributed  the  remain- 
deramong  testator's  brothers  and  sisters  surviving. 
To  this  report  the  executor  filed  exceptions,  on  the 
ground  that  the  Auditor  erred  in  not  awarding 
the  whole  residuary  fund,  to  wit,  $807.43,  for 
the  construction  of  said  monument. 

The  Court  (Ross,  P.  J.)  confirmed  the  excep- 
tions so  far  as  to  order  the  sum  of  $715  to  be  ap- 
propriated out  of  the  residue  of  the  estate  towards 
the  construction  of  the  proposed  monument,  in 
accordance  with  a  plan  and  estimate  submitted 
by  the  executor ;  and  further  decreed  that  the  sum 
of  I92.40,  remaining  over  and  above  the  cost 
of  the  proposed  monument,  be  divided  among 
the  heirs  of  testator  in  conformity  with  the  in- 
testate laws.  Thereupon  Henry  Bainbridge, 
brother  of  the  testator,  took  this  appeal,  assign- 
ing for  error  the  action  of  the  Court  in  decree- 
ing the  sum  of  $715  to  the  executor  for  monu- 
mental purposes,  and^  in  not  confirming  the 
Auditor's  report. 

Gfo,  fV.  Rogers,  for  appellant. 

This  was  not  an  absolute  bequest  for  monu- 
mental purposes,  because  the  testator  attached  to 
it  two  qualifications,  viz.,  "suitable,"  and  '*such 
as  the  amount  of  funds  in  his  hands  will  warrant." 
These  words  must  therefore  be  construed  accord- 
ing to  their  common  intent,  and  in  connection 
with  the  whole. 

Griffith  V.  Woodward,  i  Yeates,  316. 
Cheesman  v.  Wilt,  Ibid.  411. 


Cheesman  v,  Watson,  8  How.  263. 

Oswald  V.  Kopp,  2  C.  518. 
The  assets  of  an  estate  should  not  be  squan- 
dered in  ostentatious  displays  for  the  gratification 
of  the  weakest  of  vanities;  and  in  construing 
wills  that  meaning  is  to  be  preferred,  as  against 
such  displays,  which  inclines  to  the  side  of  in- 
heritance. 

Barclay's  Estate,  33  Leg.  Int.  108. 

McKannay's  Estate,  I  Leg.  Gazette,  12. 

Scott  V.  Guernsey,  48  N.  Y.  106. 

Hancock  v,  Dodmore,  20  Eng.  C.  L.  260. 
A  chancellor  will  so  control  a  trustee  that  he 
shall  not  disappoint  the  intent  of  the  donor  as 
gathered  from  the  instrument   containing   the 
power. 

Williams's  Appeal,  23  Sm.  249. 
Theo.  W.  Beam,  for  appellee. 
It  is  not  to  be  presumed  that  the  testator  in- 
tended to  die  intestate  as  to  any  portion  of  his 
estate,  if  a  contrary  intent  can  be  fairly  deduced 
from  the  language  of  the  will. 

Axford's  Estate,  33  Leg.  Int.  265. 

Stehman  v.  Stehman,  I  W.  466. 
Particular  expressions  that  would  stand  in  the 
way  of  the  general  intent  of  the  testator  are  to  be 
construed  in  subordination  to  it,  or  disregarded. 

Mussel  man's  Estate,  5  W.  9. 

Doebler's  Appeal,  14  Sm.  9. 

Earp's  Will,  i  Pars.  453. 

May  2,  1 88 1.  The  Court.  This  contention 
arises  under  tfce  will  of  one  who  died  unmarried 
and  without  issue.  He  appears  to  have  thought 
that  he  had  a  right  to  make  such  a  disposition  of 
his  estate  as  he  saw  proper,  provided  he  did  not 
violate  any  principle  of  public  policy,  religion, 
or  morality,  nor  impinge  on  any  statute.  Whether 
he  knew  Blackstone  defined  a  will  to  be  "the 
legal  declaration  of  a  man's  intentions  which  he 
wills  to  be  performed  after  his  death,"  we  are 
not  informed.  Nevertheless  he  did  execute  a  last 
will  and  testament  in  due  form  of  law.  After 
the  payment  of  his  debts  and  funeral  expenses, 
he  directed  that  all  his  estate  be  converted  into 
money  and  invested  in  good  first  mortgage  secu- 
rities, the  interest  thereof  to  be  paid  half  yearly 
to  his  mother  during  her  natural  life.  After  her 
death,  he  bequeathed  one  hundred  dollars  to 
Norristown  Encampment,  No.  37,  of  the  Inde- 
pendent Order  of  Odd  Fellows,  and  a  like  sum 
to  Curtis  Lodge,  No.  239,  of  the  same  order. 
Also  the  sum  of  twenty- five  dollars*  to  each  of 
two  of  his  nephews  named.  Then  "  all  the  rest, 
residue,  and  remainder  of  my  estate,  after  the 
decease  of  my  said  mother,  and  the  payment  of 
said  bequests,  I  direct  my  said  executor  to  appro- 
priate and  use  for  and  in  the  erection  and  con- 
struction of  a  suitable  monument  at  my  grave, 
such  as  the  amount  of  funds  in  his  hands  will 
warrant.'* 

In  the  exercise  of  this  power  the  executor  sc- 
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lected  a  monument  which  cost  seven  hundred 
and  fifteen  dollars,  being  about  ninety  dollars 
less  than  the  residuary  estate.  The  Court  sus- 
tained him  in  so  doing ;  this  presents  the  ground 
of  complaint.  It  is  contended  the  language  of 
the  will  does  not  justify  the  expenditure  of  so 
large  a  sum.  It  is  claimed  to  be  more  than  **  the 
amount  of  funds  in  his  hands  will  warrant.'* 
This  is  an  attempt  to  give  undue  weight  to  that 
clause  and  make  it  paramount  to  the  previous 
clause  appropriating  the  whole  fund.  It  should 
be  construed  in  connection  with,  and  subordi- 
nate to,  the  former  clause.  He  had  therein  di- 
rected his  executor  to  appropriate  and  use  "all 
the  rest,  residue,  and  remainder"  of  his  estate 
for  the  purposes  named.  The  whole  fund  was 
"  in  his  hands"  for  that  purpose.  The  last  clause 
was  not  intended  to  take  from  him  the  right  to 
so  use  the  whole  fund.  The  word  **  suitable" 
manifestly  related  to  the  form  and  style  of  the 
•  monument,  which  were  left  to  the  discretion  of 
the  executor,  with  the  cautionary  direction  to 
have  due  regard  to  the  amount  of  the  funds. 
There  is  absolutely  nothing  indicating  that  he  may 
not  use  the  whole  fund.  There  is  no  devise  over 
of  any  part  thereof.  The  reason  therefor  evi- 
dently is,  that  he  expected  all  of  it  would  be  ex- 
pended for  the  specific  purpose  named.  Why  then 
shall  not  due  effect  be  given  to  an  intention  so 
clearly  expressed?  May  not  the  testator  have 
said  to  the  appellant  as  the  good  man  of  the  house 
said  to  the  laborer,  '*  Is  it  not  lawful  for  me  to 
do  what  I  will  with  mine  own?" 

We  will  not  consider  the  wisdom  or  the  folly 
of  this  disposition.  He  had  a  right  to  make  it ; 
he  did  make  it  according  to  the  forms  of  law ; 
he  gave  the  fund,  and  clearly  expressed  his  inten- 
tion as  to  its  U3e.  We  see  no  cause  to  set  at 
naught  his  will  or  to  impair  its  force.  The  ex- 
ecutor niade  his  election  under  it,  the  Court 
confirmed  the  action.  The  appellant  has  no  just 
ground  of  complaint. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Opinion  by  Mercur,  J.  Sharswood,  C.  J., 
dissents. 


jected  by  the  Court  under  ihe  general  objection,  this  will 
uot  constitute  ground  for  reversal. 

Where  such  entries  are  admitted  in  evidence,  in  order 
to  warrant  reversal  the  record  must  show  that  the  inad- 
missible parts  were  specially  objected  to,  and  brought  to 
the  attention  of  the  Judge  in  the  Court  below. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Assumpsit,  by  George  Burnham  et  aL,  trading 
as  Burnham,  Parry,  Williams  &  Co.,  against 
Henry  Baumgardner  et  aL,  trading  as  H.  Baum- 
gardner  &  Co.,  to  recover  on  a  quantum  meruit 
for  two  sets  of  repairs  on  a  locomotive  engine, 
redelivered  to  defendants  on  June  21  and  Aug. 
I,  1876. 

Upon  the  trial,  before  Finletter,  J.,  the 
plaintiff  offered  in  evidence  the  alleged  book  of 
original  entries  containing  a  charge  composed  of 
about  one  hundred  items  under  date  of  June  21, 
and  a  charge  dated  Aug.  i  containing  forty 
items.  The  first,  to  which  the  second  was  simi- 
lar, began  thus: — 

Phila.,  June  21,  1876. 
Messrs.  H.  Baumgardnri^  &  Co. 

TO  Burnham,  Parry,  Williams  &  Co. 

Repairs  to  engine  **  Sirasburg"  as  follows: — 
No.    I.    Pis-        2}i  lbs.  babbitt,  40c.  ss  $1.00; 
6}(  lbs.  brass  bolts  and  nuts, 
38c.  =  12.38        .         .         .     l3  38 

Labor 10  95 

Babbitt,  10 j^  lbs.,  40c.     .        •      4  10 


July,  '80,  106.  February  22,  1881. 

Baumgardner  v.  Burnham. 

Evidence — Books  of  original  entry — Irregular 
and  lumping  charges — General  and  special 
objections — When  evidence  must  be  specially 
objected  to — How  record  must  show  error. 

Where  a  court  has,  under  general  objection,  admitted 
book  entries  in  evidence,  the  judgment  rendered  will  not 
be  reversed  on  error  because  the  book  entries  comprised 
improper  and  lumping  charges.     If,  however,  they  be  re- 


tons. 

No.  I.  Guides 
and  cross - 
heads. 

No,  I.  Reverse 
gear. 


Connecting 
rods. 


Labor 58  20 

I  lever  handle,  I1.15 ;  I  latch, 

I1.40;  2  spring  rods,  |i.oo      3  55 
Turned  bolts,  2^  lbs.,  20c.     .  45 

Labor  on  links,  etc.         .         .     54  64 
Brasses,  55  lbs.,  38c.        .        .2090 


Turned  bolts,  2%  lbs.,  20c.       ,  45 

Labor,  fitting  orasses,    etc.    to 

rods 67  05 

Labor    of  boring    and   facing 

valves,  and  labor  on  above  .  230  14 
«  *  «  *  « 

Labor 12  23 

Labor 98  43 

etc.  etc. 

The  only  witness  called  testified:  '*I  am  a 
bookkeeper,  and  am  and  was  during  the  year 
1876,  in  the  employ  of  the  plaintiffs  as  such.  I 
have  here  their  books  of  original  charge.  The 
entries  are  in  my  handwriting.  It  is  the  original 
charge-book  of  plaintiffs.  I  made  these  entries 
always  within  two  or  three  days  of  the  comple- 
tion of  the  work.  The  entries  in  this  case 
(pointing  to  the  entries  of  21st  June,  1876)  were 
made  on  the  day  they  bear  date.  I  made  no 
entry  during  the  continuance  of  the  work.  I 
don't  know  when  the  work  was  commenced. 
The  labor  is  stated  in  a  lump.    All  I  know  is 
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what  is  in  this  book.  These  entries  are  made 
out  from  the  charges  or  returns  sent  from  the 
shop.  They  are  made  from  the  different  de- 
partments to  the  charge  clerk,  and  he  furnishes 
the  data  to  me,  and  from  them  these  entries  are 
made.  The  returns  are  made  from  the  shop  to 
him  daily.  He  keeps  an  account  or  memoran- 
dum of  his  own.  These  entries  of  mine  are 
made  in  my  book  daily.  I  make  them  from  the 
directions  of  the  charge  clerk  after  the  comple- 
tion of  the  work.  I  know  nothing  about  these 
charges  except  from  the  return  of  the  charge 
clerk.  I  do  not  know  what  the  items  are.  He 
keeps  his  own  memoranda.  The  first  charge 
against  the  customer  is  made  in  this  book.  The 
charge  clerk's  compilation  is  simply  a  memoran- 
dum. There  is  no  other  book  of  original  entry 
in  which  we  make  our  entries  against  the  cus- 
tomers than  mine.  The  prices  are  given  me  by 
the  charge  clerk," 

The  objection  to  the  offer  of  the  book  in  evi- 
dence appears  thus  in  the  bill  of  exceptions : 
"Counsel  for  defendant  did  object  thereto." 
Objection  overruled.  Exception.  The  defend- 
ant offered  no  evidence. 

Verdict  for  plaintiffs  for  the  amount  appearing 
due  by  the  charges,  and  judgment  thereon ; 
whereupon  the  defendants  took  this  writ,  assign- 
ing for  error  the  admission  of  the  book  in  evi- 
dence. 

Silas  W.  Pettit  (with  whom  was  John  R, 
Read)^  for  the  plaintiffs  in  error. 

Books,  in  order  to  be  admitted  as  of  original 
entry,  must  contain  the  first  permanent  record 
of  the  transaction  recorded ;  it  must  appear  af- 
firmatively that  the  entries  are  true,  and  that  the 
work  was  done  or  the  goods  delivered  to  the 
knowledge  of  the  person  who  made  the  entries. 
He  must  swear  that  the  charges  are  just  and  rea- 
sonable, and  the  entries  must  not  be  lumping 
charges. 

Heart  v.  Huromel,  3  B.  414. 

Henshaw  v,  Davis,  5  Cush.  145. 

Earle  v.  Sawyer,  6  Id.  142. 

Hughes  V,  Hampton,  3  Brevard,  544. 

Bank  v.  Boraef,  i  R.  152. 

Meighen  v.  Bank,  i  C.  292. 

3  Davies  Abr.  Ch.  81,  Art.  iv.  \  I  and  2. 

Summers  v.  McKeim,  12  S.  &  R.  405. 

White  V,  Wilkinson,  12  La.  Ann.  359. 

Gray  v.  Dick,  8  Weekly  Notes,  435. 

Fahnestock  v.  Speer,  37  Leg.  Int.  399. 
Where  the  memoranda  from  which  the  book 
entries  are  made  are  preserved,  they  must  be  pro- 
duced. 

I  Wharton  on  Evidence,  2  682. 
Unless  these  requisites  are  observed,  a  defend- 
ant, as  was  the  case  here,  is  utterly  unable  to 
show  that  the  price  charged  is  excessive,  for  it 
does  not  appear  what  work  was  done. 
John  G»  Johnson,  for  the  defendants  in  error. 
It  is  not  necessary  that  the  work  should  have 


been  done,  or  the  goods  delivered,  within   the 
knowledge  of  the  person  who  made  the  entries. 

Curren  v,  Crawford,  4  S.  &  R.  3. 

Kline  v.  Gundrum,  I  Jones,  249. 

I  Wharton  on  Evidence,  J  683. 
The  price  is  presumed  to  be  correct.     It  was 
not  possible  to  make  the  charges  until  the  repairs 
were  done. 

Wollenweber  v.  Ketterlinus,  5  Harris,  389. 
It  would  have  been  improper  to  have  produced 
the  charge  clerk's  memoranda. 

Rogers  v.  Old,  5  S.  &  R.  404. 

I  Wharton  on  Evidence,  {  682. 

Breinig  t/.  Meilzler,  1 1  Harris,  156. 

Stokes  V,  Fenner,  30  Leg.  Int.  84. 
The  undertaking  was  not  to  furnish  certain 
labor  and  materials,  but  to  make  certain  repairs ; 
the  detail  is  unusually  minute. 

March  7,  1881.  The  Court.  Had  the  ob- 
jection in  the  Court  below  been  specially  to  the 
lumping  charges  for  labor,  it  would  have  been 
error  to  have  admitted  them.  But  the  objection 
was  to  the  books  generally,  and  improper  entries 
are  not  sufficient  to  exclude  the  whole,  in  which 
there  were  many  entries  entirely  regular.  Had 
the  whole  been  rejected,  the  Court  could  not 
have  been  convicted  of  error,  for  though  the 
admission  of  the  particular  items  was  not  ob- 
jected to,  still  they  were  offered  with  the  others, 
and  if  any  part  of  an  offer  be  inadmissible,  the 
rejection  cannot  be  assigned  for  error.  But 
where  the  evidence  was  admitted,  there  the  re- 
cord must  show  affirmatively  that  the  inadmissible 
part  was  specially  objected  to,  and  brought  to 
the  notice  of  th&  Judge.  Otherwise  it  is  plain 
that  both  the  Judge  and  the  opposite  party  may 
be  entrapped,  and  the  case  reversed  on  evidence 
which  the  party  would  not  have  insisted  on,  nor 
the  Judge  admitted,  had  the  objection  been 
made  specially  to  that  part  of  the  offer. 

Per  Curiam.    Judgment  affirmed. 

Mercur,  J.,  absent. 


Jan.  1881. 


March  15,  1881. 

Mulford  V.  Downer. 


Evidence-^Act  of  April  15,  1869  (^'  ^-  JO) — 
Construction  of— Is  enabling  and  never  disen^ 
abling — Assignor  of  thing  in  action — Com- 
petency as  a  witness. 

The  Act  of  April  15,  1869  (P.  L.  30),  renders  no  one 
incompetent  as  a  witness  who  was  competent  before  its 
passage.  Hence  an  a<^ignor  of  a  judgment,  who,  it  was 
well  settled  prior  to  1869,  was  competent  to  give  evidence 
of  any  defence  to  its  payment,  is  not  rendered  incompetent 
since  the  passage  of  the  above  mentioned  Act  by  the 
death  of  his  assignee. 

Error  to  the  Common  Pleas  of  Susquehanna 
County. 
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Feigned  issue  between  B.  H.  Mulford,  and 
R.  B.  Downer,  to  try  whether  the  amount  of  a 
judgment  held  by  Mulford  against  Downer  had 
been  paid. 

On  the  trial,  before  McCollum,  P.  J.,  it 
appeared  that  the  original  judgment  had  been 
entered  upon  a  judgment  note  for  ^4000,  pay- 
able in  seven  annual  instalments,  given  by  de- 
fendant Downer  to  Ralph  S.  Birchard.  Bir- 
chard  entered  up  judgment  on  the  note,  and  as- 
signed the  judgment  to  Fanny  J.  Mulford,  who 
in  turn  assigned  it  to  B.  H.  Mulford,  the  plaintiff. 
The  judgment  was  revived  twice,  the  last  time 
in  the  name  of  B.  H.  Mulford.  Fanny  J.  Mul- 
ford died  before  the  trial  of  the  feigned  issue. 
Defendant  put  in  evidence  receipts  for  payments 
made  upon  the  judgment,  showing  that  a  large 
part  of  it  had  been  paid.  By  way  of  defence 
as  to  the  residue  he  called  one  William  J.  Mul- 
ford, son  of  Fanny  J.  Mulford,  deceased,  who 
testified,  that,  about  the  same  time  Birchard 
entered  up  his  judgment,  said  Birchard  being 
anxious  to  be  paid  the  amount  thereof  in  cash, 
Downer,  the  defendant,  called  on  the  witness  and 
adced  him  to  furnish  the  money,  offering  to  pay 
him  interest  at  the  rate  of  ten  per  cent,  if  he 
would  do  so.  The  witness  then  testified  that  he 
obtained  the  money  from  his  mother,  Fanny  J. 
Mulford,  paid  it  to  Birchard,  and  took  an  assign- 
ment to  her  of  Birchard*s  judgment  to  secure  her 
for  the  amount.  He  further  testified  that  he 
computed  the  excess  of  interest  on  the  principal 
at  the  rate  of  ten  per  cent,  over  the  rate  at  six 
per  cent.,  and  took  a  note  for  that  amount,  viz. 
^^39-52,  from  defendant,  Downer,  payable  to 
Fanny  J.  Mulford.  Witness  further  testified  that 
the  amount  of  this  note  was  intended  only  as  a 
compensation  to  witness  for  his  trouble  in  pro- 
curing the  money,  and  that  said  note  had  been 
paid  in  full.  Defendant  then  offered  in  evidence 
the  above  note  for  I639.52,  claiming  that  it  was 
a  mere  cloak  for  usury,  and  that,  if  applied  to 
the  payment  of  the  principal  judgment,  it  would 
cancel  the  residue  of  the  indebtedness  thereon. 

Objected  to,  **  because,  where  a  party  agrees  to 
obtain  a  purchaser  for  a  judgment  for  a^  certain 
compensation,  the  transaction  is  nothing  more 
than  an  agreement  for  compensation  for  services 
rendered,^ and  is  not  usurious.*' 

Objection  overruled,  and  evidence  admitted. 
(First  assignment  of  error.) 

The  defendant  then  offered  as  a  witness  Ralph 
S.  Birchard  in  corroboration  of  the  above. 

•'*  Objected  to  as  incompetent,  it  being  shown 
by  the  record  that  the  witness  was  the  assignor 
of  the  thing  in  action,  and  that  his  assignee, 
Fanny  J.  Mulford,  was  dead.** 

Objection  overruled,  and  evidence  admitted. 
(Second  assignment  of  error.) 

The  Court  instructed  the  jury,  that,  as  far  as 


the  receipts  put  in  evidence  by  defendant  went, 
they  should  find  for  defendant.  As  to  the  residue 
of  the  judgment,  he  left  it  to  the  jury  to  say 
whether  the  note  for  I639.52  had  been  given  as 
usury  or  as  compensation  to  William  J.  Mulford 
for  his  services  in  obtaining  the  money,  instruct- 
ing them  that  if  the  former  were  the  case  the 
defendant  was  entitled  to  set  off  the  amount  paid 
on  that  note  as  against  the  judgment. 

Verdict  and  judgment  for  defendant.  Plain- 
tiff thereupon  took  this  writ,  assigning  for  error 
the  admission  of  evidence  as  above. 

W.  H,  Jessupf  for  plaintiff  in  error. 

The  note  should  not  have  been  admitted  in 
evidence.  No  ground  had  been  laid  to  show 
that  it  was  given  for  usury. 

The  witness  Mulford  was  incompetent  to 
testify. 

It  is  well  settled  that  the  meaning  of  the  words 
**  assignor  of  the  thing  in  action**  in  the  proviso 
to  the  Act  of  April  15,  1869  (P.  L.  30),  is,  that, 
where  a  living  person  is  offered  to  testify  in  de- 
rogation of  rights  transferred  by  the  witness  to 
one  deceased,  his  mouth  shall  be  closed  by 
policy  of  law. 

KarDS  V,  Tanner,  16  Sm.  305. 
Arthurs  v.  King,  3  N.  525. 
Chase  v,  Irvin,  6  Id.  286. 
Hess  V.  Gourley,  8  Id.  195. 
Gardner  v.  McClellen,  29  Sm.  398. 

McCollum  and  Watson,  for  defendant  in  error. 

The  question  whether  the  note  was  for  usury 
or  not  was  for  the  jury.  It  was  therefore  rightly 
admitted  in  evidence. 

The  witness  Mulford  was  properly  allowed  to 
testify.  If  not  competent  before,  he  was  ren- 
dered so  by  the  Act  of  1865  (P.  L.  38),  and  it  is 
well  settled  that  the  Act  of  1869  renders  no  one 
incompetent  who  was  competent  before  its  pas- 
sage. 

Gamble  v,  Hepburn,  9  Norris,  439. 

March  28,  1881.  The  Court.  The  first 
assignment  of  error  has  not  been  pressed,  and 
could  not  have  been  with  any  show  of  reason. 
The  second  is  as  to  the  competency  of  Birchard. 
He  was  not  objected  to  as  interested.  He  was 
not  a  party  to  the  proceeding,  which  was  a 
feigned  issue,  ordered  by  the  Court,  to  determine 
whether  a  judgment  on  a  bond  held  by  Mulford 
under  an  assignment  from  Birchard  was  paid. 
Whether  the  issue  was  in  fact  in  that  form  or 
included  Birchard  as  a  nominal  plaintiff,  it  does 
not  vary  the  case.  It  was  a  feigned  issue,  which 
ought  always  to  be  between  the  real  parties. 
The  last  revival  was  in  the  name  of  Mulford. 
Birchard  was  not  objected  to  as  a  party  to  the 
suit.  He  was  called  by  the  defendant.  The 
objection  was  that  **  the  witness  was  the  assignor 
of  this  judgment  at  the  time,  and  that  his 
assignee  was  dead."    It  seems  to  have  been  sup- 
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posed  that  the  Act  of  1869  made  the  witness 
incompetent  in  such  a  case.  But  that  statute  is 
an  enabling,  not  a  disabling  one.  It  made  no 
one  incompetent  who  was  not  so  before.  An 
assignor  is  competent  to  impeach  by  his  evidence 
the  instrument  assigned,  if  it  be  not  negotiable 
paper.  Baring  v.  Shippen  (2  Binney,  165)  is  in 
point,  and  the  principle  is  perfectly  well  settled. 

Judgment  affirmed. 

Per  Curiam. 


Jan.   '80,260.  January  1 1,  1881. 

Schleppi  V.  Kochler. 

IVt'/l — Legacy — Contingent    and  vested — When 
legacy  does  not  lapse — Intention  of  testatrix. 

A  bequest  to  D.  of  an  annuity  for  the  rest  of  her  unmar- 
ried life,  and  on  her  marriage  day  the  sum  of  ^^3000  to  be 
paid  to  her,  and  thereupon  the  annuity  to  cease,  means 
an  annuity  until  marriage,  and  the  legacy  on  marriage. 

The  marriage  before  the  death  of  the  testator  does  not 
cause  the  legacy  to  lapse,  but  the  condition  having  been 
fulfilled  when  the  will  went  into  effect,  the  legacy  was 
absolute. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Amicable  action  case,  by  William  Kochler  and 
Lizzie  his  wife,  against  Susanna  C.  Schleppi,  to 
recover  a  legacy  under  the  will  of  Elizabeth 
Ditsche,  deceased. 

Upon  the  trial,  before  Mitchell,  J.,  the  fol- 
lowing facts  appeared:  The  testatrix  died  on 
March  27,  1876,  leaving  a  will  dated  December 
4)  1875,  which  contained  the  following  clause : — 

"Sixth.  I  give,  devise,  and  bequeath  unto  Lizzie 
Ditsche  (her  name  before  adoption  being  Lizzie  Bauman) 
a  bedstead  and  what  belongs  to  it  and  the  furniture  for 
one  room.  These  articles  are  to  be  selected  by  my  sister, 
Mrs.  Susanna  Catharine  Schleppi  (maiden  name  Seig- 
fried),  or,  if  she  should  have  died,  by  my  hereinafter 
named  executors.  Furthermore,  I  give,  devise,  and  be- 
queath unto  said  Lizzie  Ditsche  a  yearly  annuity  of  two 
hundred  dollars  ($200)  for  the  rest  of  her  unmarried 
life ;  on  her  marriage  day  the  sum  of  three  thousand  dol- 
lars (I3000)  shall  be  paid  over  to  her  by  sister  Mrs. 
Susanna  Catharina  Schleppi  (maiden  name  Seigfried), 
or  by  her  estate;  said  yearly  annuity,  which  must  like- 
wise be  paid  by  my  sister,  Mrs.  Susanna  Catharina 
Schleppi  (maiden  name  Seigfried)  or  by  her  estate,  ceases 
at  her  marriage,  after  the  legacy  of  three  thousand  dollars 
has  been  paid  to  her." 

On  March  7th,  1876,  twenty  days  before  the 
death  of  the  testatrix,  Lizzie  Ditsche  intermarried 
with  William  Kochler. 

The  defendant  contended  (i)  that  the  legacy 
lapsed,  and  (2)  if  not,  the  testatrix  had  in  her 
lifetime  advanced  I2000  upon,  account  of  the 
legacy  at  the  time  of  the  marriage. 

The  Court  refused  the  defend^t's  point,  which 


was:  ** If  tlie  jury  find  that  after  the  execution 
of  the  will,  and  before  the  death  of  the  testatrix, 
the  plaintiff  got  married,  then  the  legacy  of  ^3000 
to  the  plaintiff  lapsed,  and  the  verdict  should  be 
for  the  defendant." 

Verdict  for  plaintiff  for  ^3255,  and  judgment 
thereon;  whereupon  the  defendant  took  this 
writ,  assigning  for  error  the  refusal  of  her  point. 
John  H,  Campbellj  for  plaintiff  in  error. 
The  condition  attached  to  the  gift  of  the  legacy 
had  already  taken  place  in  the  lifetime  of  the 
testatrix.  The  legacy  was  not  vested,  as  is  ap- 
parent in  assuming  that  the  legatee  had  died  im- 
married  in  the  lifetime  of  the  testatrix.  Time 
was  annexed  to  the  very  essence  and  substance 
of  the  gift. 

McClure's  Appeal,  22  Sm.  414. 

Chess's  Appeal,  6  Nor.  362. 
W,    W,  Montgomery  {Samuel  Wagner  with 
him),  for  the  defendant  in  error. 

A  bequest  to  a  man,  to  be  paid  to  him  on  the 
day  he  arrives  at  the  age  of  twenty-one  years,  if 
he  so  long  live,  would  be  unconditionally  due 
him  if  he  had  come  of  age  before  the  death  of 
the  testator. 

Roper  on  Legacies,  756. 
The  intention  of  the  testatrix  that  the  money 
should  be  a  marriage  portion  for  her  adopted 
daughter  is  clear;  *'on  her  marriage  day"  is 
only  a  different  way  of  saying  *' when  married," 
or  ** after  her  marriage." 

January  24,  1881.  The  Court.  The  inten- 
tion of  the  testatrix  is  very  manifest,  and  effect 
must  be  given  to  it,  unless  it  contravenes  some 
rule  or  policy  of  law,  which  certainly  is  not  the 
case  in  this  instance.  She  meant  that  her  adopted 
daughter  should  have  the  annuity  until  marriage, 
and  the  legacy  on  her  marriage.  As  she  was 
married  before  the  death  of  the  testatrix,  the 
condition  when  the  will  went  into  effect  had  been 
fulfilled,  and  the  legacy  was  absolute. 

Judgment  affirmed. 

Per  Curiam.    Green,  J.,  absent. 


€ummott  IPleas— Squitfi. 


C.  P.  of  Cumberland  County.  March  i6,  1881. 

Adam9  v.  Manning. 
Joint-stock  companies — Articles  of  association  of 

directors — Liability  of — Equity  —  Multi/aH' 

ousness. 

Bill  in  equity,  filed  by  E.  Adams  et  «/.,  com- 
plainants, against  H.  Manning^/ a/. ,  defendants. 
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The  bill  alleged,  that,  on  Feb.  25,  1870,  Robert 
Montgomery,  John  Oiler,  et  aL,  associated  them- 
selves together  for  the  purpose  of  carrying  on 
business  as  "  bill  and  exchange  brokers  and  pri- 
vate bankers,"  under  the  firm  name  of  the 
People's  National  Bank  of  Newville,  under  regu- 
lar articles  of  association,  by  which  the  associa- 
tion was  to  continue  for  the  period  of  ten  years 
from  Feb.  25,  1870.  Subsequently  certain  other 
persons  were  admitted  as  partners,  and  the  name  of 
the  partnership  was  changed  to  thePeople's  Union 
Bank  of  Newville.  The  bill  then  sets  forth  the 
persons  who  acted  as  directors  from  the  date  of 
the  organization  of  the  Bank  down  until  Novem- 
ber, 1870,  when  it  ceased  to  do  business,  who 
were  charged  with  large  losses  by  reason  of  mis- 
management, whereby  the  complainants  being 
shareholders  were  called  upon  to  pay  an  amount 
aggregating  1 12.000.00  over  and  above  the 
capitd  stock  of  I50.000,  which  was  all  lost, 
and  the  reputed  assets  of  the  firm.  The  bill  then 
avers:  "  This  loss  has  been  occasioned  by  the 
directors  who  managed  the  business  of  the  firm. 
Their  conduct  as  agents  of  the  firm  chosen  by  its 
members  to  manage  and  control  its  business  and 
afiairs  under  the  articles  of  association  was  in 
direct  opposition  to  those  articles,  and  against 
the  oaths  taken  by  them,  and  each  of  them,  when 
they  accepted  the  position  of  directors  and 
managers;  and  the  plaintiffs,  as  showing  the  dis- 
regard of  the  said  directot^  in  the  premises, 
all^e  and  specify  as  follows,  to  wit: — 

"The  8th  article  of  association  provides  as  fol- 
lows: 'That  the  total  liabilities  to  the  associa- 
tion of  any  person,  or  of  any  company,  cor- 
poration, or  firm,  for  money  borrowed,  including 
in  the  liabilities  of  a  company  or  firm  the  liabili- 
ties of  the  several  members  thereof,  shall  at  no 
time  exceed  one-tenth  part  of  the  capital  stock 
of  said  association;  provided,  that  the  discount 
of  bona  fide  bills  of  exchange  drawn  against  ac- 
tuaUy  existing  values,  and  the  discount  of  com- 
mercial or  business  paper  actually  owned  by  the 
person  or  persons,  corporation  or  firm  requesting 
the  same  shall  not  be  considered  as  money  bor- 
rowed.' Contrary  to  this  article  of  the  associa- 
tion, on  October  24,  1870,  the  defendants,  who 
were  then  directors,  discounted  for  P.  A.  Ahl 
&  Bro.  a  note  drawn  by  them  to  the  order  of 
John  S.  Ahl  &  Co.,  at  ninety  days  from  Oct.  21, 
1870,  for  ^5,000.00,  having  then  a  note  in  the 
bank  of  the  said  P.  A.  Ahl  &  Bro.  for  the  sum  of 
11,625.00.  The  amount  thus  loaned  to  P.  A. 
Ahl  &  Bro,  was  increased  from  time  to  time 
fromi87o  until  it  aggregated  thesumof|7S,o69. 28 
due  by  them  to  the  association  on  April  16, 
1878,  and  this  amount  was  compromised  for  the 
sum  of  $30,000.00,  thus  resulting  in  a  loss  of 
over  forty-five  thousand  dollars  to  the  said  asso- 
ciation."   In  like  manner  loans  were  made  to  J. 


A.  Woodhem  of  $35,000.00,  of  which  over 
$17,000.00  was  lost.  The  bill  'also  charged  the 
directors  with  declaring  dividends  when  there 
were  no  profits,  with  borrowing  money  on  their 
personal  security  and  repaying  themselves  when 
they  became  aware  that  the  bank  must  fail;  and 
with  negligently  managing  the  affairs  of  the 
bank,  so  that  great  losses  occurred.  The  bill 
prayed  for  an  account  of  the  amount  lost  by 
the  violation  of  the  articles  of  association,  and  a 
decree  that  that  amount  be  paid  by  defendants. 
The  directors  served  without  compensation.  To 
this  bill  the  defendants  demurred,  alleging  multi- 
fariousness, want  of  equity,  no  cause  of  action, 
and  insufi&cient  statement  of  facts  to  bind  defend- 
ants. 

Lemuel  Todd,  J,  Mc  D,  Sharpe,  and  Duncan 
Graham  (with  themy.  H,  Graham)^  for  the  de- 
murrer. 

It  will  not  do  to  aver  mere  negligence  as  the 
ground  of  liability  of  defendants,  who  were 
directors  serving  gratuitously.  The  opinion  of 
Judge  Sharswood  in  Spering's  Appeal  (21  Smith, 
i)  rules  this  case.  **  Directors  are  not  liable  for 
mistakes  of  judgment,  although  so  gross  as  to 
appear  absurd,  if  honest  and  within  the  scope  of 
their  powers.*'  (Spering's  Appeal,  supra,') 

Directors  without  compensation  are  responsible 
only  for  ^<?jj  negligence.  (/^.) 

The  bill  is  bad  for  multifariousness. 
I  Daniel's  Chancery,  334. 

The.  plaintififs  have  an  adequate  remedy  at 
law 

John  Hays,  W,  F.  Sadler,  and  5.  Hepburn, 
Jr.,  contra. 

The  bill  is  in  its  nature  a  bill  for  an  account 
between  partners. 

Collyer  v,  Collyer,  2  Wr.  257. 

1  DaniePs  Chancery,  334  et  365,  notes. 

2  English  Chanc.  Proc.  Simmons,  289. 
Story's  Eq.  Pleading,  Sec.  531-9. 
Story's  Eq.  Pleading,  Sec.  505,  noteb. 
Collyer  on  Partnership,  Sec.  285  a.  307-11. 

Sharpe,  in  reply. 

A  partnership  bill  for  an  account  is  a  techni- 
cal one  well  understood  by  the  profession.  This 
bill  neither  in  form  nor  nature  is  such  a  bill.  The 
complainants  seek  to  hold  the  defendants  because 
of  an  alleged  violation  of  the  articles  of  associa- 
tion ;  to  create  a  liability  they  must  aver  gross 
negligence.     This  they  have  not  done. 

**  He  who  comes  into  equity  must  do  so  with 
clean  hands."  The  plaintiffs  received  the  divi- 
dends of  which  they  complain.  Before  they 
can  be  heard  on  this  ground  let  them  pay  back 
the  money  they  have  received. 

May  II,  1881.  The  Court.  This  is  not  a 
bill  for  an  account,  in  the  sense  in  which  that 
term  is  understood  when  used  in  reference  to  the 
settlement  of  partnership  accounts.     The  plain- 
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tiffs  are  stockholders  in  a  joint  stock  company 
doing  business  in  the  name  of  the  People's  Union 
Bank  of  Newville  under  articles  of  association, 
and  the  defendants  were  directors  of  the  com- 
pany. The  bill  does  not  charge  the  defendants 
with  having  embezzled  or  widiheld  any  of  the 
funds  or  property  of  the  association  nor  with 
having  failed  or  refused  to  render  a  true  account 
of  their  management.  The  allegations  are  that 
in  their  office  as  directors  they  transgressed  the 
articles  of  association  and  were  negligent  and 
inattentive  in  the  performance  of  their  duties, 
so  much  so  that  great  loss  resulted  to  the  com- 
pany from  such  transgression,  negligence,  and 
inattention,  and  the  purpose  of  the  bill  is  to 
charge  upon  and  recover  from  them  the  losses 
which  have  been  thus  sustained.  It  is  the  stock- 
holders, some  of  whom  are  depositors,  who  have 
brought  this  suit.  The  defendants  received  no 
compensation  for  their  services  as  directors,  they 
undertook  gratuitously  to  perform  the  duties 
entrusted  to  them  by  the  stockholders,  lliey 
were  entrusted  with  the  management  and  direc- 
tion of  the  affairs  and  business  of  the  association, 
and  their  relation  to  the  stockholders  is  analogous 
to  that  existing  between  the  directors  and  stock- 
holders of  a  corporation.  In  the  performance 
of  their  duties  the  law  required  of  them  good 
faith,  and  the  application  of  reasonable  or  ordi- 
nary skill  and  diligence,  but  no  more. 

On  the  subject  of  the  relation  which  directors 
of  a  corporation  sustain  to  its  stockholders,  Mr. 
Justice  Sharswood,  in  Spering's  Appeal  (21  P.  F. 
Smith;  20),  says,  **  They  are  undoubtedly  said  in 
many  authorities  to  be  trustees,  but  that,  as  I 
apprehend,  is  only  in  a  general  sense,  as  we 
term  an  agent  or  any  bailee  intrusted  with  the 
care  and  management  of  the  property  of  another. 
It  is  certain  that  they  are  not  technical  trustees. 
They  can  only  be  regarded  as  mandatories, 
persons  who  have  gratuitously  undertaken  to 
perform  certain  duties,  and  who  are  bound  there- 
fore to  apply  ordinary  skill  and  diligence,  but 
no  more.  Indeed  as  the  directors  are  themselves 
stockholders,  interested  as  well  as  all  others  that 
the  affairs  and  business  of  the  corporation  should 
be  successful,  when  we  ascertain  and  determine 
that  they  have  not  sought  to  make  any  profit  not 
common  to  all  the  stockholders,  we  raise  a  strong 
presumption  that  they  have  brought  to  the  ad- 
ministration their  best  judgment  and  skill. 
Ought  they  to  be  held  responsible  for  mistakes 
of  judgment  or  want  of  skill  and  knowledge? 
They  have  been  requested  by  their  co-stockholders 
to  take  their  positions,  and  they  have  given  their 
services  without  compensation.  We  are  dealing 
now  with  their  responsibility  to  stockholders,  not 
to  outside  parties,  creditors,  and  depositors.  .  . 
Upon  a  close  examination  of  all  the  reported 
cases,  although  there  are  many  dicta  not  easily 


reconciled,  yet  I  have  found  no  judgment  or 
decree  which  has  held  directors  to  account  ex- 
cept when  they  have  been  personally  guilty  of 
some  fraud  on  the  corporation,  or  have  known 
and  connived  at  some  fraud  in  others,  or  when 
such  fraud  might  have  been  prevented  had  they 
given  ordinary  attention  to  their  duties.  I  do 
not  mean  to  say,  by  any  means,  that  their  re- 
sponsibility is  limited  to  these  cases,  and  that 
there  might  not  exist  such  a  case  of  negligence  or 
of  acts  clearly  uitra  vires,  as  would  make  perfectly 
honest  directors  personally  liable.  But  it  is  evi- 
dent that  gentlemen  elected  by  the  stockholders 
from  their  own  body  ought  not  to  be  judged  by 
the  same  strict  standard  as  the  agent  or  trustee  of 
a  private  estate.  Were  such  a  rule  applied,  no 
gentlemen  of  character  and  responsibility  would 
be  found  willing  to  accept  such  places."  Then 
after  summing  up  and  citing  many  authorities, 
English  and  American,  on  the  subject,  he  con- 
cludes thus:  "These  citations  which  might  be 
multiplied,  establish,  as  it  seems  to  me,  that 
while  directors  are  personally  responsible  to  the 
stockholders  for  any  loss  resulting  from  fraud, 
embezzlement,  or  wilful  misconduct,  or  breach 
of  trust  for  their  own  benefit  and  not  for  the 
benefit  of  the  stockholders,  for  gross  inattention 
and  negligence  by  which  such  fraud  or  miscon- 
duct has  been  perpetrated  by  agents,  officers, 
or  co-directors,  yet  they  are  not  liable  for  mistakes 
of  judgment,  even  though  they  be  so  gross  as  to 
appear  to  us  absurd  and  ridiculous,  provided  they 
are  honest,  and  provided  they  are  fairly  within 
the  scope  of  the  powers  and  discretion  confided 
to  the  managing  body.'*  Here,  then,  we  have  a 
rule  applicable  to  the  case  in  hand,  for  surely  no 
one  will  contend  that  the  defendants,  as  direc- 
tors of  this  joint  stock  company,  were  required  to 
apply  to  the  performance  of  their  duties  a  higher 
degree  of  skill  and  diligence  than  the  law  re- 
quires of  directors  of  a  corporation.  The  law 
requires  of  these  good  faith  and  ordinary  or 
reasonable  skill  and  diligence,  and  no  more. 

The  excessive  loans  to  P.  A.  Ahl  &  Bro.,  and 
to  J.  A.  Woodburn,  appear  to  constitute  the  sub- 
stantial ground  of  complaint  -as  set  forth  in  the 
bill.  Had  these  loans  been  paid  in  full,  I  appre- 
hend no  complaint  would  have  come  up  from 
any  one,  and  all  would  have  been  well,  for  the 
charge  in  the  8th  paragraph  as  to  the  improper 
declaration  of  dividends  seems  to  proceed  upon 
the  theory,  not  that  there  was  a  lack  of  profits  at 
the  time,  but  that  the  directors  were  bound  to 
know  and  foresee  that  the  losses  which  subse- 
quently became  apparent  on  the  compromise 
and  settlement  with  Ahl  &  Bro.  and  Woodburn 
would  certainly  ensue.  Upon  the  facts  and  cir- 
cumstances disclosed  by  the  bill  it  may  well  be 
assumed  that  their  conduct  and  action  in  this 
respect,  if  at  all  improper,  was  at  the  very  worst, 
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but  an  honest  mistake  of  judgment ;  and  certainly 
it  is  not  pretended  that  they  sought  to  make  any 
profit  by  it  that  was  not  common  to  all  the  stock- 
holders. All  the  stockholders  shared  in  these 
dividends,  and  unless  they  can  show  more  than  is 
alleged  in  the  bill.  I  cannot  see  upon  what 
principle  of  equity  or  justice  they  can  expect  to 
charge  or  recover  from  the  directors  anything  on 
this  account.  So  the  same  excessive  loans  lie  at 
the  foundation  of  the  charge  contained  in  the  9th 
paragraph.  Had  these  loans  been  paid  in  full, 
resulting  in  profit  to  the  bank,  there  could,  so 
far  as  the  allegations  in  the  bill  are  concerned, 
be  no  ground  for  complaint  on  the  part  of  the 
stockholders,  that  the  liability  of  the  directors 
for  money  borrowed  for  the  association  on  their 
individual  notes  and  applied  to  its  purposes,  was 
discharged  with  "sundry  assets  of  the  associa- 
tion." 

But  the  capital  stock  was  ^50,000.00,  and  the 
articles  of  association  provided  **that  the  total 
liabilities  to  the  association  of  any  person  or  any 
company,  corporation,  or  firm  for  money  bor- 
rowed, including  in  the  liabilities  of  a  firm  or 
company  the  liabilities  of  the  several  members 
thereof,  shall  at  no  time  exceed  one-tenth  part 
of  the  capital  stock  of  said  association."  Now 
the  bill  charges  that,  contrary  to  this  provision 
in  the  articles,  the  defendants,  who  were  then 
directors,  discounted  for  P.  A.  Ahl  &  Bro.  a  note 
of  ^5000,  on  the  24th  Oct.  1870,  having  then 
in  bank  a  note  of  the  same  parties  for  {1625,  and 
that  the  loans  then  were  increased  from  time  to 
time,  until,  on  the  16th  April,  1878,  they  aggrega- 
ted the  sum  of  $75,069.25,  and  that  this  amount 
was  compromised  for  the  sum  of  $30,000.00,  thus 
resulting  in  a  loss  of  over  $45,000.00,  and  that 
in  like  manner  loans  were  made  to  J.  A.  Wood- 
bum,  beginning  in  1870,  and  gradually  increasing 
until  in  January,  1878,  they  aggregated  over 
$35»ooo,  of  which  over  $17,000  was  lost.  The 
bill  charges  them  with  having  negligently  man- 
aged the  affairs  of  the  association  and  against  the 
express  provisions  of  the  articles  of  association, 
and  their  oaths  as  directors.  These  loans  to 
Ahl  &  Bro.,  aggregating  an  amount  which  is 
$25,000,  in  excess  of  the  whole  capital  stock,  and 
to  Woodbum  of  a  sum  within  $15,000  only,  of 
the  whole  capital  stock,  were  most  excessive  and 
clearly  beyond  the  scope  of  the  powers  and  dis- 
cretion confided  to  the  directors.  Great  losses 
having  resulted  from  these  excessive  loans  made, 
as  is  alleged,  in  the  face  of  an  express  pro- 
hibition, negligently,  and  against  their  oaths  as 
directors,  I  cannot  say  that  they  ought  not  to  be 
required  to  answer.  If  the  allegations  in  the 
bill  be  true,  and  we  must  so  regard  them  in 
determining  the  questions  raised  by  the  demurrer, 
the  conduct  of  these  defendants  in  making  or 
permitting  these  excessive  loans  to  be  made,  thus 


being  shown  to  us,  without  any  justification  or 
excuse,  appears  to  have  been  grossly  inattentive 
and  negligent.  It  may  be  that  upon  filing  their 
answer  and  a  full  development  of  all  the  facts 
and  circumstances  attending  their  management 
they  will  be  found  to  be  free  from  any  liabilities, 
but  that  time  has  not  yet  come,  and  I  cannot  see 
what  state  of  facts  will  then  be  established.  For 
the  facts  of  the  case  at  this  stage  of  the  proceed- 
ing, I  cannot  look  beyond  the  allegations  in  the 
bill. 

I  do  not  think  the  objections  to  the  bill  for 
multifariousness  are  well  founded.  The  Court 
will  not  permit  a  plaintiff  to  demand,  by  one  bill, 
several  matters  of  different  nature  against  several 
defendants;  for  this  would  tend  to  load  each 
defendant  with  an  unnecessary  burden  of  costs, 
by  swelling  the  pleadings  with  the  state  of  the 
several  claims  of  the  other  defendants,  with  whom 
he  has  no  connection.  Neither  can  a  plaintiff 
join  in  one  bill  several  distinct  and  independent 
demands  against  one  defendant.  But  to  support 
such  an  objection,  the  different  grounds  of  suit 
must  be  wholly  distinct,  and  each  ground  must 
be  sufficient,  as  stated,  to  sustain  a  bill ;  if  the 
grounds  be  not  entirely  distinct  and  unconnected, 
if  they  arise  out  of  one  and  the  same  transaction 
or  series  of  transactions,  forming  one  course  of 
dealing,  and  all  tending  to  one  end,  the  objection 
does  not  apply.  (Brightly *s  Equity,  sec.  555.) 
Now  the  defendants  constituted  the  board  of 
directors  of  this  company,  and  as  such  acted 
together  as  a  board.  It  is  the  official  conduct  of 
these  defendants  as  such  directors,  that  is  com- 
plained of.  The  transactions,  from  which  it  is 
alleged  the  losses  resulted,  are  the  same  which 
all  took  part  in  and  assented  to.  True,  it  appears 
that  some  were  not  in  office  during  the  whole  of 
the  period  during  which  these  transactions  occur- 
red, but  still  the  allegation  is  that  they  were  con- 
nected with  them.  Indeed  it  will  be  seen  Ihat 
if  as  many  separate  bills  were  filed  as  there  are 
defendants,  the  same  investigation  would  neces- 
sarily have  to  be  made  in  each  case,  with  but 
slight  variations.  But  by  joining  them  together 
in  one  bill,  one  investigation  only  is  rendered 
necessary  with  but  one  bill  of  costs,  and  I  think 
a  more  equitable  determination  and  adjustment 
of  their  liabilities  will  be  arrived  at.  If  it  is  im- 
proper to  join  these  defendants  in  one  and  the 
same  bill,  and  the  bill  for  that  reason  is  bad  for 
multifariousness,  it  is  difficult  to  conceive  of  a 
case  in  which  the  same  objection  would  not  apply. 
I  do  not  well  see  how  the  plaintiffs  could  have 
done  otherwise  than  join  them  in  the  same  bill. 

Demurrer  overruled,  and  defendants  assigned 
to  answer  within  30  days. 

Opinion  by  Herman,  P.  J. 


Digitized  by 


Google 


452 


WEEKLY  NOTES  OF  CASES. 


Common  l^leas— 2.aio. 


C.  P.  No.  2.  Sept.  24,  1881. 

Scatchard  v.  Landenberger  Manufacturing 

Company. 
Non-resident  claimant  in  sheriffs  interpleader 

not  permitted  to  file  his  own  bond — Practice. 

Rule  to  show  cause  why  claimant  in  a  sheriflfs 
interpleader  should  not  have  leave  to  file  hi 
own  bond. 

The  affidavit  by  Thomas  A.  Bond,  the  claim- 
ant, was  in  the  usual  form,  setting  forth  his 
ownership  of  the  goods  levied  upon,  and  that  he 
did  not  derive  title  through  the  defendants.  It 
was  admitted  that  Bond  was  a  non-resident* 

/.  Newton  Brown,  for  the  rule. 

George  Junkin,  contra,  cited — 
Mitchell  on  Rules,  37. 
Emerson  v,  Gxattan,  4  Weekly  Notes,  574. 

The  Court.    Rule  discharged. 


C.  P.  No.  3.  Sept  30,  1881. 

Richards  et  al.  v.  Harper. 

Afiidavit  of  defence  law —  What  is  a  sufficient 
copy  of  book  entries. 

Rule  for  judgment  for  want  of  a  sufficient  af- 
fidavit of  defence. 

Assumpsit  upon  book  account.  The  book  en- 
tries filed  by  plaintiff  were  as  follows : — 

New  York,    ....     188  . 

E.  Ira  Richards,  Mr.  Henry  Harper. 

F.  B.  Richards,  Bought  of  E.  Ira  Richards  &  Co., 
C.  I.  Richards,  Manufacturing  Jewellers, 

E.  Ira  Richards,  Jr.  200  Broadway^  New  York. 

*  Manufactory,  North  Attleboro,  Mass. 

1880. 

Nov.  18.   1  pr.  Bands,  I3.50 

•«        ;/doz.  scarf  pins,  4)^,  1.12 

%    "  "  ea.  12,  io>^,7>i,  12,    7.25 

Etc.  etc.  etc.  etc. 

I265.99 

On  the  back  of  the  copy  was  indorsed  the 
following :  **  Copy  of  plaintiffs  book  of  original 
entries  upon  which  suit  is  brought." 

The  defendant  filed  a  suggestion  of  record, 
setting  forth  that  the  copy  filed  was  not  such  a 
one  as  entided  plaintiff  to  judgment  for  want  of 
an  affidavit  of  defence. 

Sharp  &*  Alleman,  for  the  rule. 

I?e  Forrest  BalloUy  contra. 

The  Court.    Rule  discharged. 


C.  P.  No.  4. 


Ashton  V.  Walton. 


June  13,  1S81. 


Limitations — Recorded  of  Deeds — Act  of  April 
13 ,  1872 — Liability  of  Recorder  of  Deeds  for 
issuing  false  or  erroneous  certificates  of  search 
limited  to  five  years, 

Siu:  demurrer  to  special  plea. 

Case,  by  Ashton  against  Walton,  late  Recorder 
of  Deeds,  of  the  city  of  Philadelphia,  for  negli- 
gence in  issuing  false  certificate  of  search.  The 
defendant  pleaded  the  general  issue,  and  a  spe- 
cial plea  setting  forth  that  the  plaintiff  ought  not 
to  have  or  maintain  his  action,  "because  .... 
the  said  supposed  cause  of  action  in  the  said  de- 
claration did  not  accrue  within  five  years  next 
before  the  commencement  of  this  suit."  The 
plaintiff  demurred,  assigning  for  cause  that  he 
was  not  bound  to  bring  his  action  within  five 
years  from  the  time  when  the  said  cause  of  action 
accrued. 

Robert  H,  Neiison,  for  the  demurrer. 

The  Act  of  April  13,  1872  (Purd.  Dig.  459, 
pi.  9),  imposes  a  new  liability;  it  makes  the  Re- 
corder liable  "not  only  to  the  person  upon 
whose  order  the  search  was  made  or  given,  but 
also  to  any  person  claiming  title  through  .... 
said  person  who  may  suffer  loss."  The  object  of 
the  act  was  to  give  relief  to  grantees  and  assignees 
of  mortgagees,  so  that  they  might  avail  them- 
selves of  searches  issued  by  order  of  their  respec* 
tive  grantors  and  assignors;  this  liability  con- 
tinues for  five  years,  but  the  original  liability  to 
the  grantors  continues.  The  Act  is  not  a  statute 
of  limitation .  The  case  of  O wcJns  v.  The  Savings 
Fund  (9  Weekly  Notes,  465),  was  recently 
ruled  on  the  Statute  of  Limitations  without  refer- 
ence to  this  Act. 

J.  If.  Shakespeare,  contra. 

Under  the  law  as  it  formerly  stood,  the  Re- 
corder of  Deeds  was  not  required  to  give  these 
searches :  when  he  did  so,  he  was  regarded  as  an 
insurer  by  the  Courts.  The  Act  of  1872  is  in 
pari  materia  with  the  General  Limitation  Act  of 
1 7 13.  A  subsequent  affirmative  statute  is  a  re- 
peal, by  implication,  of  a  former  one  made  con- 
cerning the  same  matter,  if  it  introduce  a  new 
rule  upon  the  subject,  and  be  evidently  intended 
as  a  substitute  for  the  former  law ;  although  it 
contain  no  express  words  repealing  it. 
Johnston's  Estate,  9  Casey,  511. 
G winner  v.  The  Railroad  Company,  5  Smith,  126. 

C.  A.  V. 

June  17,  1 88 1.  The  Court.  Judgment  for 
defendant  on  the  demurrer. 
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g)upreme  ®ourt. 


Jan.  *8o,  283. 


Getz's  Appeal. 


February  28,  1881. 


Railroads — Sidings — Right  of  construction  of^ 
through  private  property —  Charter  of  the  West 
Reading  R.  R.  Co.— Acts  of  April  13, 1846,  § 
77,  March  20,  i860,  and  General  Railroad 
Act  of  Feb,  jg,  1849 — Right  to  build  sidings  or 
branches  incidefital  to  the  grant  of  a  railroad 
— Right  to  build  sidings  to  mining  and  manu- 
facturing estUblishments  along  route  of  a  rail- 
rocui. 

The  grant  of  a  right  to  construct  a  railroad  carries  with 
it,  by  necessary  implication,  the  right  to  construct  all 
works  and  appendages  usual  in  the  convenient  operation 
of  a  railroad.     Sidings  are  among  such  works. 

The  Phila.  and  Reading  Railroad  Co. ,  by  virtue  of  the 
general  railroad  law  of  Feb.  19,  1849  (P.  L.  81).  of  sect. 
17  of  the  Act  of  April  13,  1846  (P.  L.  322),  extended  to 
said  company  by  the  Act  of  April  12,  1864  (P.  L.  396), 
and  of  the  Act  of  March  20,  i860  (P.  L.  471),  is  autho- 
rized to  construct  sidings  leading  to  manufacturing  or 
mining  establishments  held  by  private  owners,  and  for  this 
purpose  may  take,  by  virtue  of  the  delegated  power  of 
eminent  domain  in  it  reposed,  the  interjacent  lands  be- 
longing to  other  parties. 

The  right  of  runnine  sidings  to  such  private  establish- 
ments, and  of  taking  the  necessary  land  for  the  purpose, 
b  clearly  within  the  constitutional  power  of  the  Legisla- 
ture to  confer,  because  the  public  interest  is  thereby  sub- 
served by  reason  of  the  increased  facilities  afforded  for 
developing  the  resources  of  the  State  and  promoting  the 
general  wealth  and  prosperity  of  the  community. 

Edgewood  Railroad  Co.'s  Appeal  (29  Smith,  257)  dis- 
tinguished. 

Trunkey,  J.,  dissents. 

Appeal  from  the  Common  Pleas  of  Berks 
County. 

Bill  in  equity,  filed  Nov.  7th,  1878,  by  Hiram 
S.  Getz  and  James  K.  Getz,  trading  as  Hiram  S. 
Getz  &  Co.,  and  Hiram  S.  Getz  against  The 
Phila.  and  Reading  R.  R.  Co. 

The  bill  alleged  that  Hiram  S.  Getz  &  Co. 
were  the  lessees  and  Hiram  S.  Getz  the  owner 
in  fee  of  a  lot  of  ground,  situate  on  the  southwest 
comer  of  Spruce  and  Canal  Streets,  in  the  city 
of  Reading,  extending  along  Canal  Street  eighty- 
three  feet,  more  or  less ;  along  Spruce  Street  one 
hundred  and  twelve  feet,  more  or  less,  to  the 
Schuylkill  Canal ;  along  Uie  canal  one  hundred 


and  thirty-seven  feet,  more  or  less ;  thence  by  a 
straight  line  to  the  place- of  beginning  on  Canal 
Street  one  hundred  and  twenty-four  feet,  more  or 
less;  on  which  lot  were  erected  costly  and  ex- 
tensive buildings  and  machinery,  consisting  of  a 
steam  marble  mill  for  sawing  blocks  of  marble 
into  slabs  and  posts,  a  large  warehouse  for  storing 
the  same,  and  a  two-story  frame  dwelling-house, 
extending  along  the  whole  length  of  the  Spruce 
Street  boundary  of  the  lot,  the  dwelling-house 
having  been  occupied  by  a  tenant  since  April, 
1878;  that  the  Phila  and  Reading  R.  R.  Co. 
was  a  corporation  incorporated  under  the  laws  of 
the  Commonwealth,  and  by  virtue  of  authority 
granted  to  it  had  become  the  owner  of  the  West 
Reading  Railroad  running  along  Canal  Street 
and  in  front  of  complainants'  premises,  including 
the  rights  and  franchises  formerly  vested  in  the 
West  Reading  Railroad  Co. ;  that  the  complain- 
ants had  been  for  over  four  years  past  exten- 
sively engaged  in  the  marble  business,  and  in 
its  prosecution  had  had  the  unobstructed  enjoy- 
ment of  this  lot  or  yard,  including  the  use  of  the 
western  part  of  the  said  Canal  Street  and  the 
footways  along  both  street  boundaries,  including 
the  convenience  of  passing  along  and  across 
Canal  Street  for  the  purposes  of  their  business ; 
that  the  defendants  had  notified  the  complainants 
that  they  intended  to  erect  a  siding,  and  proposed 
to  proceed  forthwith,  from  the  track  of  the  said 
West  Reading  Railroad  immediately  in  front  of 
the  complainants'  premises,  commencing  at  a 
point  nearly  opposite  the  south  line  of  their  lot, 
and  from  thence  by  a  curved  line  across  the  corner 
at  Spruce  and  Canal  streets  of  said  lot,  and 
through  the  dwelling-house,  as  well  as  across  the 
pavements  on  both  Canal  Street  and  Spruce 
Street,  and  to  continue  the  same  westwardly  along 
Spruce  Street  and  across  the  canal  bridge  to  the 
rolling  or  sheet  mill  of  the  Reading  Iron  Works,, 
in  order  to  do  which  it  would  be  necessary  to  fill 
up  several  feet  on  the  lot,  as  well  as  over  or  on 
the  pavements  or  sidewalks,  and  to  tear  down 
the  dwelling-house.  The  following  was  the  no- 
tice served  on  complainants : — 


In  the  matter  of  the  Railroad 
Siding  to  run  into  the  sheet 
mill  of  the  Reading  Iron 
Works. 


Geo.  F.  Baer,  Att*y-at-law, 
Office,  518  Washington  St. 


Reading,  Nov.  6,  1878. 
You  are  hereby  noti6ed  and  required  to  remove  all 
your  pro(>erty,  including  the  building  which  is  now  on 
the  right  of  way  of  the  Phila.  and  Reading  R.  R.  Co.,  as 
described  in  draft  filed  in  Court.  If  this  is  not  done  to- 
morrow morning,  we  shall  take  possession  and  proceed 
with  all  necessary  force  to  move  ail  obstructions. 
(Signed)  George  F.  Baer, 

Atfy  for  P.  &  R.  R.  Co. 
To  A.  G.  Green,  Esq.,  Att'y  for  H.  S.  Getz. 

The  bill  then  further  alleged  that  the  erection 
of  the  siding  was  for  the  special  accommodation 
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of  the  Reading  Iron  Works,  a  private  corpora- 
tion for  the  manufacture  of  iron  of  various  kinds 
for  private  gain,  and  at  the  instance  of  the  Read- 
ing Iron  Works ;  that  by  the  construction  of  the 
siding  the  complainants  would  sustain  irreparable 
injury ;  that  it  would  cut  off  their  marble  yard 
and  mill  from  the  public  highway,  rendering 
egress  and  ingress  for  the  purposes  of  their  busi- 
ness practically  impossible,  and  forcing  them  to 
remove  at  heavy  expense  and  loss  to  another  lo- 
cality;  that  the  improvements  upon  the  lot  were 
worth  in  all  about  ^18,000,  the  niachinery,  in- 
cluding engine,  etc.,  alone  having  cost  ^12,000; 
that  the  building  of  the  siding  across  the  property 
of  the  complainants  for  the  purpose  of  reaching 
the  sheet  mill  of  the  Reading  Iron  Works,  be- 
sides being  ruinous  to  the  premises  and  business 
of  the  complainants,  was  without  authority  or 
warrant  of  law ;  and  that  the  Philadelphia  and 
Reading  Railroad  Co.  had  no  right  to  take  the 
complainants'  property  either  for  its  own  benefit 
or  for  the  benefit  of  a  private  person  or  corpora- 
tion. The  bill  prayed  for  (i)  Equitable  relief; 
(2)  A  preliminary  injunction  to  restrain  the  de- 
fendants from  proceeding  to  erect  the  siding  and 
track  across  the  complainants'  premises,  and 
from  obstructing  the  use  of  their  mills  and  mar- 
ble yard ;  (3)  An  answer  to  the  bill ;  (4)  Gen- 
eral relief.  The  bill  was  fortified  with  several 
affidavits.  The  Court,  on  motion,  granted  a 
preliminary  injunction,  which  was  subsequently, 
after  hearing,  dissolved. 

Defendants  then  filed  a  plea,  wherein  they  al- 
leged that  on  the  8th  day  of  April,  1878,  they 
presented  their  petition  and  bond  to  the  Court, 
setting  forth  the  location  of  said  railroad  on 
the  plaintiflTs'  property ;  that  the  bond  was  ap- 
proved and  filed ;  and  that  by  virtue  of  the  Act 
and  supplements  thereto,  incorporating  the  Phila- 
delphia and  Reading  Railroad  Co.,  and  also  by 
the  Act  of  March  20th,  i860  (P.  L.  471),  incor- 
porating the  West  Reading  Railroad  Co.,  the  de- 
fendants were  given  the  right  to  enter  upon  and 
take  possession  of  the  said  property,  and  erect 
such  a  siding  as  was  proposed. 

The  Court  (Hagenman,  P.  J.)  sustained  the 
plea,  and  dismissed  the  bill,  delivering  the  fol- 
lowing opinion:  **In  this  case  we  do  not  see 
anything  left  for  the  plaintiffs  but  in  the  proper 
manner  provided  by  law  to  seek  their  remedy  in 
damages.  If  there  is  equitable  relief,  we  our- 
selves fail  to  discover  it.  We  believe  the  remedy 
at  law  providing  damages  for  injury  or  destruc- 
tion of  property  thus  condemned  and  appro- 
priated by  the  railway  company,  under  a  dele- 
gated right  of  eminent  domain,  will  give  the 
compensation  contemplated  by  the  fundamental 
laws  of  the  land." 

The  complainants  thereupon  took  this  appeal, 
assigning  for  error  the  decree  of  the  Court  in 


sustaining  the  defendants'  plea,  and  in  dismissing 
the  bill. 

If.  Wiiiis  Bland  and  A.  G.  Green,  for  the 
appellants. 

The  question  is,  whether  the  defendants  have 
the  right  to  erect  a  branch  railroad  for  the  sole 
and  exclusive  use  of  a  private  corporation  upon 
the  ground  of  the  complainants?  That  the  Leg- 
islature cannot  take  the  property  of  one  citizen 
for  the  mere  purpose  of  transferring  it  to  another 
is  well  settled. 

Palairet's  Appeal,  17  Smith,  488. 
Brown  v.  Hummel,  6  Barr,  86. 
LambertsoQ  v.  Hogan,  2  Id.  24. 

The  authority  to  erect  the  branch  road,  if  it 
exist  at  all,  must  be  statutory.  But  such  power 
must  be  clearly  granted  before  its  exercise ;  for 
whatever  powers  are  not  expressly  granted  to 
a  corporation  are  withheld. 

Diligent  Fire  Engine  Co.  v.  Com.,  25  Sm.  291. 

Without  such  authority  the  act  of  the  defend- 
ants is  illegal  and  arbitrary.  Is  such  authority 
conferred  by  the  charter  of  the  West  Reading 
Railroad  Co.?  The  charter  of  that  company, 
Act  of  March  20,  i860  (P.  L.  471)  creates  a 
corporation — 

**  with  power  and  authority  to  construct  a  railway  begin- 
ning at  any  point  on  and  connecting  with  the  Lebanon 
Valley  R.  R.,  between  Fourth  Street  in  the  city  of  Read- 
ing and  the  river  Schuylkill,  thence  by  such  route  as  shall 
be  deemed  best,  and  across  or  along  such  streets  in  said 
city  as  may  be  found  expedient  to  use,  to  a  point  on 
Canal  Street  in  said  city,  near  the  Reading  Gas  Works, 
with  power  to  extend  said  road  to  the  Henry  Clay  Fur- 
nace." 

This  is  their  whole  grant  of  power.  The 
West  Reading  Railroad  is  laid  along  Canal  Street, 
and  the  Reading  Sheet  Mill  is  at  no  point  within 
500  feet  of  Canal  Street.  The  defendants,  there- 
fore, derived  no  power  from  the  charter  to  con- 
struct a  branch  road,  and  all  the  franchises  were 
exhausted  by  the  choice  of  the  route  and  the 
construction  of  the  road  thereon.  In  the  charter 
of  the  West  Reading  Railroad  and  in  the  Gen- 
eral Railroad  Act  of  1849,  while  there  is  autho- 
rity to  take  land  in  connection  with  the  main 
track  for  the  construction  of  sidings,  there  is  no 
power  given  to  build  branch  tracks.  The  power 
thereby  conferred  to  construct  ''turnouts,  si- 
dings, and  other  devices,"  is  confined  to  the 
main  line  of  the  railroad,  which  is  located  in  this 
case  on  Canal  Street.  There  is  a  clear  distinc- 
tion between  a  siding  and  a  branch  road.  The 
former  may  be  constructed  under  the  provisions 
of  the  General  Act,  while  the  latter  must  be 
specifically  authorized.  Section  17  of  the  Act  of 
April  13,  1846  (P.  L.  322),  extended  to  the 
Reading  Railroad  by  Act  of  April  12,  1864  (P. 
L.  396),  does  not  give  the  needed  authority. 
That  Act  is  as  follows : — 

**  And  it  shall  be  lawful  for  the  said  company,  subject 
to  conditions,  etc.,  to  make  such  lateral  railroads  or 
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fanmchcs^  leading  from  the  main  line  of  their  road  to  such 
convenient  place  or  point  In  either  of  the  counties  into  or 
through  which  the  said  main  line  of  their  road  may  pass, 
as  the  president  or  directors  may  deem  advantageous  and 
suitable  to  promote  the  convenience  of  the  inhabitants 
thereof,  and  the  interests  of  the  company." 

The  Act  cannot  be  construed  as  having  any 
reference  to  extending  railway  facilities  to  pri- 
vate corporations,  but  only  to  villages  at  some 
distance  from  the  main  line  of  the  road. 
Pitteburgh  v,  Penna.  R.  R.  Co.,  12  Wr.  355. 
The  Commonwealth  transfers  to  her  citizens 
her  power  of  eminent  domain  only  when  some 
existing  public  need  is  to  be  supplied,  or  some 
public  advantage  is  to  be  gained. 

Edgewood  R.  R.  Co.'s  Appeal,-  29  Sm.  269. 
Cooley*s  Cons.  Law,  530. 
George  F.  Baer,  for  the  appellees. 
The  right  to  lay  down  as  many  sidings  and  other 
collateral  tracks  as  are  requisite  to  accommodate 
its  business,  is  incident  to  the  right  to  construct 
a  railroad. 

Black  V,  R.  R.  Co.,  8  Sm.  249. 

Cleveland  &  Pittsburgh  R.  R.  Co.  v.  Speer,  6  Sm. 

325. 

R.  R.  Co.  V.  Williams,  4  Id.  103. 

2  Redfield  on  Railways,  245. 
Side  tracks  leading  from  the  main  line  to  the 
great  manufacturing  industries  built  along  its 
track,  are  necessary  to  enable  the  road  to  per- 
form its  obligations  to  the  public  to  transport 
freight  cheaply  and  expeditiously.  It  is  in  the 
highest  sense  a  **  public  use,"  and  every  public 
use  is  directiy  or  incidentally  of  private  advan- 
tage to  some  one.  It  is  absurd  to  suppose  that 
a  railroad  could,  in  this  age,  consist  of  a  mere 
trunk. 

The  Act  of  April  13,  1846  (P.  L.  322)  con- 
fers all  the  requisite  authority.  It  makes  the 
president  or  directors  the  sole  judges  of  the 
**  point  or  place"  to  which  the  road  shall  run,  as 
well  as  of  its  necessity.    The  case  is  ruled  by — 

Pittsburgh  v,  Penna.  R.  R.  Co.,  12  Wr.  359. 
The  company  is  alone  intrusted  with  the  loca- 
tion of  its  road,  subject  to  the  liability  imposed 
by  law  for  damages  occasioned  thereby. 

Struthers  v,  R.  R.  Co.,  6  Weekly  Notes,  161. 

Parke's  Appeal,  14  Sm.  137. 

New  York  and  Erie  R.  R.  v.  Young,  9  C.  175. 

Anspach  v,  Mahanoy  &  Broad  Top  Mt.  R.  R.  Co., 
5  Phila.  491. 

March  28,  188 1.  The  Court.  The  bill  in 
this  case  sought  to  restrain  the  defendant  from 
laying  a  piece  of  track  600  feet  long  from  its 
main  road  to  certain  iron  works  in  the  city  of 
Reading.  The  plaintiffs  contend  that  there  is 
no  lawful  authority  for  the  structure  in  question. 
The  case  was  heard  on  a  plea  in  bar  {o  the  bill, 
alleging  a  legal  right  to  make  the  structure  under 
certain  Acts  of  Assembly  set  forth  in  the  plea. 
A  preliminary  injunction,  granted  when  the  bill 
was  filed,  was  dissolved  and  the  bill  itself  dis- 


missed by  the  Court  below,  and  of  this  action 
the  plaintiffs  complain.  The  proposed  track 
extends  for  a  short  distance  over  a  lot  of  ground 
of  which  the  plaintiffs  are  lessees,  with  buildings, 
machinery,  and  a  warehouse  used  as  a  steam 
marble  mill,  and  also  a  dwelling-house  erected 
thereon.  The  track  is  laid  along  two  streets 
immediately  in  front  of  the  premises  of  the 
plaintiffs  on  two  sides,  and  from  these  causes  it 
is  claimed  that  great  damage  will  arise  to  the 
plaintiffs  if  the  track  in  question  is  permitted  to 
iiemain  and  be  used  by  the 'defendants.  As  the 
latter  allege  a  perfect  legal  authority  for  their  act 
the  question  of  damage  is  not  material  to  the 
discussion,  as  the  injury  of  the  plaintiff  is  a  sub- 
ject of  compensation  in  appropriate  proceedings, 
which  in  point  of  fact  are  already  pending. 

The  defendant  claims  that  it  has  the  power  to 
lay  the  track  under  the  authority  conferred  by 
the  charter  of  The  West  Reading  Raihroad  Com- 
pany, passed  March  20,  i860  (P.  L.  471),  and 
also  by  the  seventeenth  section  of  the  Act  of 
April  13,  1846  (P.  L.  312)  incorporating  the 
Pennsylvania  R.  R.  Co.  It  is  conceded  that 
the  defendant  has  duly  acquired  the  franchises  of 
the  West  Reading  Railroad  Company,  and  the 
rights  conferred  by  the  1 7th  section  of  the  Act 
of  April  13,  1846,  by  appropriate  legislation. 
The  West  Reading  Railroad  Company  was  by 
its  charter  vested  *  *  with  power  and  authority  to 
construct  a  railway,  beginning  at  any  point  on 
and  connecting  with  the  Lebanon  Valley  Rail- 
road between  Fourth  Street  in  the  city  of  Reading 
and  the  river  Schuylkill ;  thence  by  such  route  as 
shall  be  deemed  best,  and  across  or  along  such 
streets  in  said  city  as  it  may  be  found  expedient  to 
use,  to  a  point  on  Canal  Street,  near  the  Reading 
Gas  Works,  with  power  to  extend  said  road  to  the 
Henry  Clay  Furnace,  subject  to  all  the  provisions 
and  restrictions*'  of  the  general  Act  of  Feb.  19, 
1849,  and  with  the  limitation  that  the  road 
should  not  exceed  five  miles  in  length.  The 
right  to  occupy  streets  in  the  city  of  Reading,  is 
thus  expressly  given,  so  far  as  the  main  trade  is 
concerned,  and  in  point  of  fact  the  road  is  laid 
and  in  use  along  Canal  Street,  directly  in  front 
of  plaintiffs'  premises.  The  siding  or  branch  in 
question  starts  on  and  runs  along  Canal  Street 
for  some  distance  passing  in  front  of  and  then 
across  the  property  of  the  plaintiffs.  So  fai  as 
Canal  Street*  is  concerned,  the  structure  is 
cliarly  lawful  unless  the  company  has  no  right 
to  construct  sidings  at  all.  But  that  position  is 
not  tenable.  In  the  case  of  Phila.,  Wilmington, 
and  Bait.  R.  R.  Co.  v.  Williams  (4  P.  F.  S.  103) 
the  authority  conferred  was  '*  to  locate  and  con- 
struct a  railroad  of  one  or  more  tracks'*  and  **  to 
make,  construct,  and  erect  such  warehouses, 
toU-houses,  carriages,  cars,  and  all  the  works 
and  appendages  necessary  for  the  convenience 
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of  the  said  company  for  the  use  of  said  railroad." 
We  held  that  **  This  grant  of  power  unquestion- 
ably carries  with  it  the  right  to  construct  turn- 
outs, sidings,  stations,  and  engine  houses,  and 
all  works  and  appendages  usual  in  the  convenient 
operation  of  a  railroad.  A  railroad  without 
switches,  sidings,  turnouts,  and  buildings  for 
fuel,  water,  engines,  stations,  etc.,  would  be 
useless  in  a  great  measure.  They  are  essential 
to  the  operation  of  the  road  and  to  the  trans- 
portation of  freight  and  passengers  with  security 
and  dispatch."  In  the  case  of  Cleveland  and 
Pittsburgh  R.  R.  Co.  v.  Speer  (6  P.  F.  S.,  on 
page  335),  Agnew,  C.  J.,  in  delivering  the 
opinion  of  the  Court  said,  **  By  the  express 
words  of  this  charter,  the  power  is  conferred  of 
making  as  many  sets  of  tracks  as  are  deemed 
necessary.  But  if  this  power  were  not  expressed 
it  is  clearly  to  be  inferred  from  the  general 
powers  conferred,  and  the  essential  purposes  of 
the  grant.  A  power  to  build  side  tracks  is 
essential  to  the  purpose  and  use  of  the  road." 
In  Black  v.  P.  &  R.  R.  R.  Co.  (8  P.  F.  S.,  on 
page  252),  we  said  that  "the  word  'railroad' 
gx  vi  terminiy  includes  siding."  It  cannot  be 
doubted  therefore  that  the  right  to  build  sidings 
is  included  as  a  necessary  incident  in  the  right 
to  build  a  railroad. 

But  in  addition  to  this  implied  power,  this 
company  is  expressly  clothed  with  the  powers 
conferred  by  the  general  railroad  law  of  1849, 
which  includes  the  power  to  construct  ''branches 
or  lateral  railroads"  and  "  turnouts,  sidings,  and 
other  devices,"  and  still  further  with  all  the 
power  and  authority  given  to  the  Pennsylvania 
Railroad  Co.  by  the  1 7th  section  of  the  Act  of 
April  13,  1846.  By  that  Act,  authority  is  given 
"  to  make  such  lateral  railroads  or  branches 
leading  from  the  main  line  of  their  said  road  to 
such  convenient  place  or  point  in  either  of  the 
counties  into  or  through  which  the  said  main 
line  of  their  road  may  pass,  as  the  president  or 
directors  may  deem  advantageous  and  suitable, 
to  promote  the  convenience  of  the  inhabitants 
thereof,  ^nd  the  interests  of  said  company." 
In  the  case  of  Black  v.  The  P.  &  R.  R.  R.  Co., 
above  cited,  the  powers  of  the  Phila.  and  Read- 
ing R.  R.  Co.,  the  present  defendant  under  this 
Act,  were  construed  by  this  Court,  and  it  was 
there  held  that  the  company  had  the  right  to 
build  branch  tracks  from  their  main  road, 
through  the  streets  of  Philadelphia  to  their  cod 
wharves  on  the  river  Delaware.  Although  the 
charter  gave  only  a  right  to  build  a  railroad, 
with  one  of  its  termini  "  at  some  suitable  point 
in  or  near  the  city  of  Philadelphia,"  under 
which  a  road  was  built  terminating  at  Richmond 
on  the  river  Delaware,  yet  it  was  held  that  on 
account  of  the  necessarily  increasing  wharf  ac- 
commodations required  for  increased  business, 


additional  tracks  or  branches  might  lawfully  be 
built  from  the  main  line  to  the  various  wharves. 
So  far,  the  authority  was  implied.  But  it  was 
also  held  that  such  additional  tracks  or  branches 
were  branch  railroads  within  the  meaning  of  the 
17th  section  of  the  Act  of  13  April,  1846.  This 
was  going  further  than  is  necessary  in  the  present 
case.  In  that  case  the  branch  track  was  laid 
solely  in  the  interest  and  for  the  advantage  of  the 
railroad  company.  It  commenced  and  it  termi- 
nated on  their  own  property,  while  in  its  course  it 
was  built  through  the  streets  of  the  city,  whereas 
here,  the  branch  makes  a  new  connection, 
affords  an  additional  facility  for  transportation, 
and  procures  increased  traffic  to  the  main  road. 
We  cannot  assent  to  the  opposing  contention , 
which  holds  that  a  side  track,  which  leads  only 
to  a  manufacturing  or  mining  establishment, 
held  in  private  ownership,  is  illegal  because  it 
does  not  subserve  a  public  use.  These  establish- 
ments are  very  numerous,  especially  in  Pennsyl- 
vania, along  a  near  line  of  railroad.  They  serve 
to  develop  the  resources  of  the  State,  they  give 
employment  to  vast  numbers  of  citizens  and 
constitute  a  most  important  element  in  the 
general  wealth  and  prosperity  of  the  community. 
Convenience  and  consequent  cheapness  of  trans- 
portation are  in  most  cases  essential,  and  in 
many  vital  to  their  maintenance.  Moreover, 
considerable  portions  of  the  general  public  are 
directly  interested  in  the  traffic  which  goes  to 
them,  and  in  that  which  comes  from  them. 
Hence  in  the  connection  in  which  we  are 
now  considering  them,  we  cannot  regard  them 
as  merely  private  interests  and  therefore  with- 
out the  pkle  of  that  public  use,  for  which 
private  property  may  be  taken  in  the  construc- 
tion of  railroads  lawfully  established  and  actually 
used  for  public  purposes. 

In  Cleveland  &  Pittsburgh  R.  R.  Co.  r.  Speer 
(6  Casey,  p.  332),  we  held  that "  it  does  not  ad- 
mit of  a  doubt  in  this  State,  that  a  railroad  com- 
pany may  use  a  public  street  or  highway  when 
authorized  by  its  charter  expressly  or  inferen- 
tially,"  and  in  Mayor,  etc.,  of  Pittsburgh  v. 
Pennsylvania  R.  R.  Co.  (12  Wr.  359),  we  de- 
cided construing  this  same  1 7th  section  of  the 
Act  of  13th  April,  1846,  that  "  these  branches 
or  lateral  railroads,  within  the  space  of  the  coun- 
ties mentioned,  depend  upon  the  discretion  of 
the  president  and  directors,  who  are  made  the 
judges  of  the  convenient  place  or  points,  to 
which  they  are  to  be  led  and  also  of  their  advan- 
tages, and  whether  they  are  suited  to  promote 
the  convenience  of  the  inhabitants  of  such  coun- 
ties and  the  interests  of  the  company.  If  these 
terms  are  fully  complied  with,  then,  in  making 
such  branches  or  lateral  railroads,  the  company 
have  or,  using  the  language  of  the  Act,  the  pre- 
sident and  directors  have,    exactly  the  same 
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power  and  authority  as  they  possess,  and  can 
exercise,  in  constructing  their  main  line.  The 
branches  and  the  main  line,  in  these  respects  are 
placed  on  the  same  footing."  The  foregoing 
principles  and  decisions  cover  every  aspect  of 
the  present  case,  and  are  entirely  convincing 
that  there  was  no  error  in  the  action  of  the 
Court  below. 

The  case  of  Edge  wood  Railroad  Co.*s  Appeal 
(29  P.  F.  Sm.  357),  has  no  application  to  the 
present  case.  That  was  an  attempt  by  the 
owners  of  a  coal  mining  property  to  build  a  late- 
ral road,  connecting  their  mine  with  the  Penn- 
sylvania Railroad,  without  complying  with  the 
provisions  of  the  lateral  railroad  statutes  by 
effecting  an  organization  under  the  Acts  of  1868 
and  1 87 1,  authorizing  the  construction  of  rail- 
roads for  public  use.  It  was  perfectly  appa- 
rent, and  we  so  held,  that  **  the  conveyance  of 
persons  and  property"  in  the  sense  in  which 
those  words  are  used  in  the  Act  of  1868,  would 
be  out  of  the  question,  and  that  the  only  busi- 
ness to  be  done  on  the  road  was  tlie  transporta- 
tion of  the  coal  of  the  Hampton  Coal  Company. 
To  create  a  company  for  the  building  of  such  a 
railroad  under  the  provisions  of  the  laws  authoriz- 
ing the  creation  of  companies  to  build  railroads 
for  public  use,  would  be  a  clear  violation  of  the 
express  terms  of  those  laws.  The  seventeenth 
section  of  the  Act  of  13th  April,  1846,  was  not 
before  us  in  that  case,  nor  was  it  in  any  manner 
considered. 

Decree  affirmed. 

Opinion  by  Green,  J. 

Dissenting  opinion  by  Trunkey,  J. 

The  bill  charges  that  the  defendant  intends 
forthwith  to  construct  a  siding  across  and  through 
the  plaintiffs'"  lot  and  dwelling-house,  thence 
along  a  street  to  the  rolling  or  sheet  mill  of  the 
Reading  Iron  Works ;  that  to  do  so,  it  will  be 
necessary  to  tear  down  the  dwelling-house ;  that 
the  defendant  has  notified  the  plaintiffs  to  remove 
their  property  including  said  building,  and  if 
they  do  not  by  to-morrow,  the  defendant  will 
proceed  with  necessary  force  to  remove  the  ob- 
structions; that  the  erection  of  said  siding  is 
for  the  special  accommodation  of  said  Reading 
Iron  Works,  a  private  corporation,  and  at  its 
instance  and  for  private  gain ;  and  that  by  con- 
struction of  said  siding,  the  plaintiffs  will  sustain 
irreparable  injury.  And  defendant's  plea,  avers 
its  authority  <'  to  erect  such  a  siding  as  is  pro- 
posed.*' The  cause  was  heard  on  bill  and  plea, 
and  the  facts  charged  must  be  taken  as  admitted. 

I  shall  do  no  more  by  way  of  protest,  than 
call  attention  to  the  undisputed  facts  upon 
which  the  bill  is  dismissed.  As  I  understand 
the  decisions  and  the  facts  on  which  they  are 
respectively  based,  never  before  has  such  a  tak- 


ing of  private  property  in  this  State  received 
judicial  sanction,  and  I  doubt  if  ever  before  a 
railroad  company  attempted  it.  No  one  denies 
that  a  railroad  company  may  lay  as  many  sid- 
ings and  turnouts  as  are  fairly  requisite  to  ac- 
commodate its  business,  nor  that  the  company  is 
entrusted  with  the  location  of  its  road  and 
branches,  keeping  within  the  limits  of  its  char- 
ter. Locating  its  road  between  certain  points, 
or  locating  a  branch  to  a  certain  point  for  accom- 
modation of  the  public,  is  altogether  different 
from  locating  a  branch  or  siding  merely  to  accom- 
modate a  private  person,  natural  or  artificial,  for 
private  gain. 

Here  is  the  naked  fact  of  running  a  siding,  as 
it  is  called,  across  the  plaintiffs'  lot,  against 
their  will,  for  private  gain,  to  a  rolling-mill. 
This  siding  is  not  for  public  use.  Its  terminus 
is  on  private  property.  If  the  defendant  may 
lawfully  construct  it,  it  may  arbitrarily  run  its 
sidings  to  every  private  place  it  chooses,  doing 
irreparable  mischief  to  owners  of  property  who 
are  in  the  way.  In  Reading,  the  plaintiff's 
dwelling  and  business  are  destroyed  to-day,  in 
laying  a  siding  to  an  iron-mill;  to-morrow 
another  citizen  may  be  ruined  by  a  siding  to  an 
ice-house ;  another  by  one  to  a  tannery,  and  so 
on  indefinitely.  Other  companies  have  like 
powers  as  this  defendant.  In  Philadelphia 
dwellings  may  be  demolished  in  running  sidings 
to  sugar  refineries,  shoe  factories,  shops,  and 
salesrooms,  and  other  private  places  at  the  arbi- 
trary discretion  of  the  several  boards  of  directors. 
Outside  of  the  cities,  no  man's  farm  will  be 
secure  from  a  siding  to  any  stone  quarry  or  other 
private  place,  whose  owner  miy  be  favored  by 
the  judgment  of  a  board  of  directors.  I  am  not 
convinced  that  it  was  the  legislative  intent  to 
grant  such  rights,  and  do  not  believe  they  have 
been  granted.  But  if  within  the  words  of  the 
statutes  or  charters,  it  seems  to  me  a  gross  viola- 
tion of  the  citizen's  right,  that  his  property 
should  be  violently  taken  for  private  use. 

The  statutes  relating  to  lateral  railroads,  make 
provisions  for  owners  of  mines,  mills,  and  the 
like,  to  secure  rights  of  way,  and  under  these, 
the  owners  of  private  property  have  some  pro- 
tection against  the  cupidity  or  interested  judg- 
ment of  their  neighbors.  If  the  Reading  Iron 
Works  made  a  connection  with  the  defendant's 
road,  and  is  entitled  to  cross  the  plaintiffs'  lot  at 
all,  it  should  be  by  proceeding  under  those 
statutes,  instead  of  an  abuse  of  the  rights  granted 
to  defendant. 

Although  indicating  the  grounds  of  dissent,  I 
am  not  unmindful  that  the  decree  settles  the 
rights  of  the  parties,  and  that  I  have  taken  an 
erroneous  view  of  the  facts  and  law  of  this  case. 
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Jan.  »8o,  293. 


Gray's  Appeal. 


March  10,  1881. 


Judgment^  when  not  conclusive — Estoppel^-- 
Power  of  auditor — Interest, 

A.  contracted  to  sell  a  piece  of  land  to  B.  for  a  sum 
certain,  payable  in  instalments  without  interest.  The 
contract  contained  a  confession  of  judgment  by  B.  to  A. 
for  the  whole  purchase-money,  and  a  provision  that  *'  pay- 
ments might  be  anticipated  in  sums  of  not  less  than  I500, 
when  a  corresponding  interest  would  be  allowed."  Seve- 
ral instalments  being  due  and  unpaid,  A.  entered  up 
judgment,  issued  execution,  and  sold  the  property. 

Heldt  That,  in  the  distribution  of  the  proceeds  of  this 
sale,  the  proper  method  for  an  auditor  to  compute  the 
amount  due  to  A.  was  what  A.  had  shortly  before  ad- 
mitted it  to  be,  viz. ,  to  take  the  amount  of  unpaid  instal- 
ments, add  to  this  the  interest  on  the  instalments  overdue, 
and  then  deduct  the  interest  on  the  instalments  not  yet 
matured. 

It  also  appeared  that  A.  had,  some  time  before  the  sale, 
represented  to  C,  who  had  been  B.'s  counsel,  that  his 
(A.*s)'  claim  was  only  to  a  limited  amount,  on  the  faith 
of  which  C.  had  purchased  judgments  against  B.  subse- 
quent in  lien  to  A. 's  judgment. 

HeJd^  That,  as  against  C.,  A.  was  estopped  from  claim- 
ing from  the  proceeds  of  the  sale  any  greater  amount  than 
he  had  represented  to  C.  was  due  him. 

Appeal  of  John  Gray  from  the  decree  of  the 
Common  Pleas  of  Luzerne  County,  confirming 
the  report  of  the  Auditor  appointed  to  make  dis- 
tribution of  a  fund  arising  from  a  sherifTs  sale. 
The  facts,  as  found  by  the  Auditor  to  whom  the 
cause  was  referred,  w^re  substantially  as  fol- 
lows : — 

By  articles  of  agreement  dated  January  18, 
1869,  John  Gray  contracted  to  sell  to  Frederick 
Liem  certain  premises,  situated  on  Main  Street  in 
Wilkesbarre,  for  the  sum  of  1^27,005,  without  in- 
terest, payable  as  follows : — 

I2500  January  18,  1869. 
I2255  October  i,  1869. 
I1840  April  I,  1871. 
1 1720  April  1,  i»73. 
I1600  April  I,  1875. 
I1480  April  I,  1877. 
$1360  April  I,  1879. 
I1240  April  I,  1881. 
|i  120  April  I,  1883. 

The  contract  contained  a  confession  of  judg- 
ment by  Liem  to  Gray  for  the  amount  of  $27,005, 
and  a  provision  that  ''payments  may  be  antici- 
pated in  sums  of  not  less  than  I500,  when  a 
corresponding  interest  will  be  allowed." 

On  November  11,  1876,  several  instalments 
being  unpaid,  judgment  was  entered  on  the  con- 
tract in  favor  of  Gray  to  the  whole  amount  of 
$27,005,  although  some  $6500  had  already  been 
paid,  and  it  was  so  noted  on  the  contract.  Upon 
this  judgment  several  writs  of  execution  issued, 
and  finally  a  vend.  ex.  to  May  Term,  1877,  by 
virtue  of  which  the  premises  were  sold  by  the 


$500  April  I,  1869. 
1 1 450  April  I,  1870. 
I1780  April  I,  1872. 
I1660  April  I,  1874. 
I1540  April  I,  1876. 
I1420  April  I,  1878. 
$1300  April  I,  1880. 
|l  180  April  I,  1882. 
$1060  April  I,  1884. 


sheriff  to  said  John  Gray  for  $16, coo.  Gray 
presented  his  receipt  as  a  lien  creditor,  which, 
being  returned  to  Court,  upon  apphcation  of 
certain  other  lien  creditors,  the  Auditor  was  ap- 
pointed to  make  distribution  of  the  proceeds  of 
sale. 

Before  the  Auditor,  among  other  claimants, 
appeared  John  Gray,  the  appellant,  and  John 
Espy,  an  assignee  of  two  judgments  obtained  by 
one  Hummel  against  Liem.  Espy  had  acted  as 
Liem's  counsel,  but  bought  the  judgments  on  his 
own  account.  It  was  in  evidence  that,  at  a  con- 
ference some  months  prior  to  the  sale,  Gray  had 
assured  Espy  that  his  claim  did  not  exceed 
^i3>Soo>  and  upon  the  faith  of  this  assurance 
Espy  purchased  the  two  judgments  aforesaid. 

The  Auditor  decided  that  the  judgment  of 
Gray,  not  being  absolute,  but  collateral  to  the 
general  undertaking,  was  not  conclusive  as  to 
amount ;  that  the  provision  that  payments  might 
be  anticipated  in  sums  of  not  less  than  ^500,  and 
that  in  such  case  an  allowance  for  interest  should 
be  made,  entitled  the  creditor  to  receive  only 
the  present  value  of  instalments  not  matured ; 
and  finally  that  Gray  was  estopped  from  claiming 
more  than  the  amount  he  represented  as  unpaid 
on  his  judgment,  because  it  was  on  the  faith  of 
such  representation  that  Espy  purchased  the  two 
judgments  he  now  asked  to  have  paid  out  of  the 
fund. 

He  accordingly  awarded  to  the  claimant.  Gray, 
the  amount  unpaid  on  instalments  prior  to  the 
day  of  sale,  including  interest,  together  with  the 
value  of  the  then  unmatured  instalments  after 
deducting  interest  according  to  the  terms  of  the 
agreement,  and  costs,  the  sum  total  amounting 
to  ^13,754.711  and  the  remainder  to  the  other 
judgment  creditors  in  the  order  of  date. 

Thereupon  Gray  filed  exceptions  to  said  report, 
on  the  ground  that  the  Auditor  had  erred  in  not 
awarding  to  him  tlie  full  sum  of  $27,005. 

The  exceptions  were  overruled  by  the  Court, 
and  the  report  confirmed ;  the  appellant  there- 
upon took  this  appeal,  assigning  for  error  the 
action  of  the  Court  in  overruling  the  exceptions 
to  the  Auditor's  report. 

A,  RickettSy  for  appellant. 

The  question  here  was  one  of  distributicm 
merely,  and  not  as  to  the  validity*  of  the  credit- 
or's lien.  The  Auditor,  therefore,  exceeded  his 
powers. 

DyottS  Estate,  2  W.  &  S.  557. 
Leeds  z/.  Bender,  6  W.  &  S.  315. 
Edwards's  Appeal,  16  Sm.  89. 
Borland*s  Appeal,  16  Sm.  470. 
Malone's  Appeal,  29  Sm.  481. 
Kendig*s  Appeal,  I  N.  68. 
Dougherty's  EsUtc,  9  W.  &  S.  189. 
Logue*s  Appeal,  10  H.  50. 
Thompson's  Appeal,  7  Sm.  175. 
The  doctrine  of  estoppel  cannot  be  invdced 
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where  the  other  party  was  acquainted  with  all  the 
facts. 

Kreiser's  Appeal,  19  Sm.  194. 
The  party  in  whose  favor  the  estoppel  is  ap- 
plied is  the  counsel  of  the  defendant  in  the  exe- 
cution, to  whom  all  the  facts  were  well  known, 
and  who  bought  the  judgments  on  his  own  pri- 
vate account. 

Chas,  D.  Foster y  for  appellees. 
An  auditor  may  receive  testimony  to  show 
that  a  judgment  has  been  paid  or  otherwise  satis- 
fied. 

Borland's  Appeal,  16  Sm.  470. 

McGowin  v.  Remington,  2  Jones,  56. 

Sender's  Appeal,  7  Sm.  502.  1 
Where  the  conduct  of  a  party  has  been  such 
as  to  induce  action  by  another,  he  shall  be  pre- 
cluded from  afterwards  asserting  to  the  prejudice 
of  that  other  the  contrary  of  that  of  which  his 
conduct  has  induced  the  belief. 

Hill  et  al.  v.  Epley  et  aL,  ^  C.  334. 

2  Wharton  on  Evidence,  1150. 

Commonwealth  v,  Moltz,  loBarr.  531. 

May  2,  1 881.  The  Court.  The  judgment 
of  ap(>ellant,  instead  of  being  absolute  and  con- 
clusive in  his  favor,  is  in  reality  collateral  to  the 
undertaking  of  the  vendee  as  expressed  in  the 
articles  of  agreement  upon  which  the  judgment 
itself  is  based.  Hence  it  was  strictly  proper  for 
the  learned  auditor  to  inquire  and  determine 
how  much  of  the  purchase  money  mentioned 
in  the  agreement  and  secured  by  the  judgment 
was  paid  at  the  date  of  the  sheriffs  sale.  It  is  a 
mistake  to  suppose  that  this  involved  an  inquiry 
into  the  validity  of  the  judgment. 

The  fund  for  distribution  represents  the  real 
estate  which  appellant,  by  articles  of  agreement 
dated  January  18,  1869,  contracted  to  sell  to 
Mr.  Liem,  for  the  consideration  of  I2 7,005.00, 
payable  without  interest,  in  annual  instalments 
from  that  date  to  April  i,  1884,  inclusive.  The 
time  and  amount  of  each  payment  are  particu- 
larly specified  in  the  contract  of  sale,  and  it  is 
provided,  that  "payment  may  be  anticipated  in 
sums  not  less  than  I500.00,  when  a  correspond- 
ing interest  will  be  allowed."  The  clause 
whereby  the  vendee  confesses  judgment  in  favor 
of  appellant  for  the  consideration  money  above 
mentioned,  is  also  incorporated  in  the  contract, 
so  that  the  collateral  character  of  the  judgment 
is  clearly  apparent  on  the  face  of  the  very  in- 
strument which  contains  the  confession  of  judg- 
ment and  forms  a  part  of  the  record  thereof. 
The  terms  and  provisions  of  the  contract  invite 
inquiry  as  to  the  amount  of  purchase  money  un- 
paid at  the  date  of  the  sale. 

The  fund  was  more  than  sufficient  to  pay  the 
residue  of  the  judgment,  including  instalments 
not  then  due ;  and  inasmuch  as  the  payment  of 
the  latter  was  thus  anticipated,  the  auditor,  in 


accordance  with  the  provision  in  relation  to  al- 
lowing interest  on  payments  made  in  advance 
of  their  maturity,  etc.,  above  quoted,  ascertained 
the  then  cash  value  of  the  future  due  instalments 
to  be  1 7056.  This,  together  with  the  balance 
of  past  due  instalments,  interest,  and  costs, 
amounting  to  113,754.71,  he  appropriated  to 
appellant  in  full  satisfaction  of  his  judgment. 
The  principle  on  which  he  proceeded  in  reach- 
ing this  result  is  entirely  correct,  and  there  is  no 
allegation  of  error  in  calculation.  The  spirit  if 
not  the  strict  letter  of  the  contract,  fully  justified 
him  in  discounting,  as  he  did,  the  instalments 
payable  in  the  future,  without  interest.  Appel- 
lant has  no  reason  to  complain  of  a  construction 
which  he  himself  put  upon  the  contract  a  short 
time  previously.  He  has  received  as  much  of 
the  fund  as  in  strict  justice  he  is  entitled  to. 

Independently  of  all  this,  however,  the  auditor 
was  clearly  right  in  holding  that,  so  far  as  Mr. 
Espy  is  concerned,  appellant  would  be  estopped 
from  claiming  more  than  the  amount  he  repre- 
sented as  unpaid  on  his  judgment,  viz.  113,500, 
as  of  April  i,  1877.  The  testimony  clearly 
shows  that  Mr.  Espy,  in  reliance  on  appellant's 
statement,  took  an  assignment  of  two  judgments 
which  he  claims  out  of  the  fund.  In  relation  to 
this  matter  and  the  unearned  interest  on  instal- 
ments not  then  due,  the  auditor  found,  upon 
amply  sufficient  evidence,  that  in  a  conference 
with  Mr.  Espy  and  others,  shortly  before  the 
sheriff's  sale,  appellant  stated  that  the  amount 
owing  on  his  judgment  would  be  about  113,500, 
as  of  April  i,  1877;  and  that  he  and  Mr.  Espy 
then  made  a  calculation,  a  copy  of  which  was 
given  in  evidence,  showing  the  exact  balance  to 
be  113,491.87;  that  the  correctness  of  the  state- 
ment, which  upon  its  face  shows  a  deduction  for 
unearned  interest  on  the  instalments  not  then 
matured,  was  assented  to  by  appellant,  who 
shortly  afterwards  assured  Mr.  Espy  that  113,500 
would  cover  his  claim,  and  that  relying  on  the 
truth  of  this  assurance,  Mr.  Espy  purchased  the 
two  judgments  for  I1200. 

It  is  scarcely  necessary  to  cite  authorities  to 
prove  that  the  foregoing  facts,  corroborated  by 
others  found  by  the  auditor,  are  sufficient  to 
evoke  the  doctrine  of  estoppel,  so  far  at  least  as 
Mr.  Espy  is  concerned.  The  general  principle, 
as  stated  by  Mr.  Justice  Strong,  in  Hill  et  al.  v. 
Epley  et  eU.  (7  Casey,  331),  is,  '*that,  where  the 
conduct  of  a  party  has  been  such  as  to  induce 
action  by  another,  he  shall  be  precluded  from>< 
afterwards  asserting,  to  the  prejudice  of  ths^ 
other,  the  contrary  of  that  of  which  his  condqct 
has  induced  the  belief.  The  primary  groundlof 
the  doctrine  is,  that  it  would  be  a  fraud  iirt  ai 
party  to  assert  what  his  previous  conduct  Isa/l 
denied,  when  on  the  faith  of  that  denial  oA^^rs* 
have  acted.    The  element  of  fraud  is  essenlialv 
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either  in  the  intention  of  the  party  estopped,  or 
in  the  effect  of  the  evidence  which  he  attempts 
to  set  up." 

The  first  three  assignments  of  error  are  not 
according  to  rule,  but  we  have  considered  the 
questions  intended  to  be  presented  by  them. 
The  fourth  and  fifth  assignments  are  destitute  of 
merit,  and  require  no  further  notice. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Opinion  by  Sterrett,  J. 


May,  '81,  14.  May  2,  1881. 

McGettrick'8  Appeal. 

Auditor — Power  of,  to  pass  on  validity  of  deed 
conveying  interest  of  distributee  of  fund- — Or- 
phans^ Court, 

Where  tn  auditor  is  appointed  to  distribute  the  pro- 
ceeds of  the  sale  of  real  estate  of  a  decedent,  and  the 
share  of  a  distributee  is  claimed  by  virtue  of  a  deed  con> 
veying  all  said  distributee's  interest,  the  validity  of  which 
deed  is  contested  by  the  distributee  upon  the  ground  that 
it  has  been  fraudulently  obtained,  it  is  competent  for  the 
auditor  to  pass  upon  the  validity  of  such  deed  and  to  make 
distribution  accordingly. 

Appeal  of  Eleanor  J.  McGettrick,  from  a  de- 
cree of  the  Orphans'  Court  of  Lancaster  County, 
distributing  the  estate  of  John  McGrann,  de- 
ceased.  The  facts  of  the  case  were  as  follows : — 

John  McGrann  died  intestate,  in  1872,  un- 
married and  without  issue,  leaving  as  one  of  his 
heirs-at-law  a  niece,  Eleanor  J.  McGettrick. 

The  real  estate  of  the  intestate  was  sold  under 
an  order  of  the  Orphans'  Court  of  Lancaster 
County,  by  a  trustee  appointed  for  that  purpose, 
and  an  auditor  was  appointed  to  distribute  the 
proceeds.  Before  the  auditor,  the  distributive 
share  of  Eleanor  J.  McGettrick,  a  niece  of  the 
decedent,  was  claimed  by  one  Robert  Taylor, 
who  presented  a  deed  from  her  for  her  interest 
in  decedent's  estate,  dated  in  March,  1876,  at 
Wilmington,  Delaware,  and  recorded  in  Lan- 
caster County  the  same  month. 

Eleanor  McGettrick  resisted  the  claim  on  the 
•ground  that  the  deed  was  executed  without  con- 
sideration, and  at  a  time  when  the  grantor  was 
incapable  of  making  a  contract  by  reason  of  her 
intoxication,  and  was,  therefore,  voidable  by  her. 

The  auditor,  after  taking  testimony  as  to  the 
-circumstances  under  which  the  deed  was  exe- 
•cuted,  reported  that  the  deed  was  conclusive  as 
to  him,  and  that  he  had  no  jurisdiction  to  in- 
•quire  into  its  validity;  he,  therefore,  awarded 
Eleanor  McGettrick's  share  in  the  fund  to  Taylor. 

Eleanor  McGettrick  filed  exceptions  to  the 
report  of  the  auditor,  and  prayed  for  an  issue  to 
.test  the  validity  of  the  deed. 


The  Court,  in  an  opinion  by  Patterson,  J., 
dismissed  the  exceptions,  confirmed  the  report, 
and  refused  the  issue  prayed  for. 

Eleanor  J.  McGettrick  thereupon  took  this 
appeal,  assigning  for  error  the  decree  of  the 
Court  and  the  refusal  to  grant  the  issue  prayed 
for.   « 

D,  G,  Eshieman,  for  appellant  (with  him  B, 
F,  Eshieman), 

The  Orphans'  Court  has  jurisdiction  to  distri- 
bute a  decedent's  estate  among  those  entitled 
thereto. 

Whiteside  v.  Whiteside,  8  Harris,  474. 
Gochenaur*s  Estate,  ii  Harris,  460. 
In  Dundas's  Appeal,  23  Sm.  474,  this  very 
case  is  decided.  A  legatee,  before  the  amount 
of  his  share  was  ascertained,  assigned  it.  He 
alleged  fraud  in  the  transaction.  It  was  held 
that  the  Orphans*  Court  had  jurisdiction. 

The  power  to  decide  all  questions  essential  to 
distribution  follows  the  power  to  distribute. 
Kittera's  Estate,  5  H.  416. 
Wm.  Aug,  Atiee,  contra. 
If  the  deed  was  fraudulent,  the  remedy  is  by 
a  bill  in  equity. 

McMurray  and  Wife  v,  Davis,  5  Weekly  Notes,  305. 
An  auditor  for  distribution  has  no  power  to 
examine  into  and  decide  upon  the  validity  of  a 
deed  properly  executed.    There  are  no  cases 
upon  the  point,  but  the  cases  deciding  that  an 
auditor  cannot  examine  into  the  validity  of  a 
judgment,  are  relied  on  as  analogous. 
Dyoit's  Appeal,  2  W.  &  S.  557. 
Leeds  v.  Bender,  6  W.  &  S.  315. 
Thompson*s  Appeal,  7  Sm.  175. 
Borland's  Appeal,  16  Sm.  470. 
Kendig*s  Appeal,  i  Norris,  70. 
TitusviUe  Bank's  Apfieal,  4  Norris,  528. 
Dundas's  Appeal  decides  only  that  the  Or- 
phans' Coiu't  has  power,  on  petition  for  payment 
of  a  legacy,  to  inquire  into  the  validity  of  an  al- 
leged transfer;  it  does  notdecide  that  an  auditor 
to  distribute  has  such  power. 

May  23,  1881.  The  Court.  In  this  case 
the  proceeds  of  the  sale,  under  an  order  of  the 
Orphans'  Court,  of  the  real  estate  of  an  intestate, 
were  in  the  hands  of  the  trustee  for  distribution. 
One  of  the  claimants  to  the  fund  was  a  niece  of 
the  intestate.  Her  share  of  the  proceeds  was 
claimed  by  the  appellee,  Robert  Taylor,  by 
virtue  of  a  deed  to  him  from  the  appellant  for 
her  interest  in  the  lands  sold.  This  deed  was 
attacked  as  having  been  obtained  fraudulently 
from  the  appellant,  and  as  being  consequently 
void.  The  auditor  held  that  he  had  no  jurisdic- 
tion to  inquire  into  the  validity  of  the  deed,  and 
for  that  reason  declined  to  consider  the  merits 
of  the  controversy,  and  awarded  the  share  of  the 
appellant  to  her  grantee.  On  exceptions  taken 
to  this  action  of  the  auditor,  an  application  was 
made  to  the  Orphans'  Court  for  an  issue  to  try 
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the  validity  of  the  deed  to  Taylor,  but  the  Court 
refused  the  issue,  holding  that  the  appellant  was 
bound  by  the  action  of  the  auditor,  and  that  the 
latter  had  decided  adversely  to  her  claim.     We 
are  of  opinion  that  the  auditor  was  mistaken  in 
supposing  he  had  no  jurisdiction  to  inquire  into 
the  validity  of  the  deed,  and  that  the  learned 
Judge  of  the  Orphans'  Court  was  in  error,  in 
dismissing  the  appellant's  exceptions  to  the  re- 
port of  the  auditor.     It  is  of  course  undisputed 
that  the  Orphans'  Court  has  exclusive  jurisdic- 
tion to  distribute  the  estates  of  decedents  among 
those  entitled  to  them.    Such  distribution  neces- 
sarily includes  the  power,  and  the  duty,  to  as- 
certain the  persons  to  whom  distribution  must 
be  made.     When  the  share  of  one  who  is  ap- 
parently entitled  is  claimed  by  another,  such 
claim  must  be  established  in  the  proceeding  for 
distribution,  and  as  it  must  be  there  established, 
so  it  may  be  there  impugned.     There  is  no  occa- 
sion to  resort  to  any  other  Court,  or  to  any 
other  proceeding,  to  determine  the  validity  of 
the  claim,  as  the  Orphans'  Court  has  full  power 
and  adequate  procedure,  to  dispose  of  the  con- 
troversy.    If  a  deed  or  other  instrument  is  set 
up  as  a  muniment  of  title  for  the  interest  of  a 
distributee,  an  attack  upon  its  validity  is  in  no 
respect  an  impeachment  of  it  in  a  collateral  pro- 
ceeding.    A  deed  is  not  a  proceeding,  nor  the 
result  of  one.     It  is  not  a  judgment  of  a  Court, 
nor  a  decree  of  any  species  of  tribunal.    It  is 
but  an  instrument  inter  partes ^  and  has  no  higher 
sanction  than  can  be  given  to  it  by  the  act  of 
the  parties.     As  such  it  must  abide  the  tests  of 
all  voluntary  contracts.     It  is,  therefore,  as  lia- 
ble to  impeachment  as  any  other  form  of  con- 
tractual relation,  and  is  necessarily  subject  to  be 
invalidated  whenever  it  is  proffered  to  a  tribunal 
as  the  basis  of  a  right.    These  considerations  are 
fundamental,  and  the  authorities  which  prove 
that  the  judgment  of  a  Court  cannot  be  im- 
peached collaterally,  and  is,  therefore,  obliga- 
tory upon  an  auditor,  have  no  application. 

Decree  reversed,  and  record  remitted  with 
directions  to  the  Court  below  to  re-commit  the 
case  to  the  auditor  for  further  proceedings  before 
him,  the  costs  of  this  appeal  to  be  paid  by  the 
appellee. 
Opinion  by  Green,  J. 


Jan.  '81,  208.  March  10,  1881. 

Delaware,  Lackawanna,  and  Western 
R.  R.  Co.  V.  Hill. 

Foreign  attachment —  When  plaintiff  is  entitled 
to  judgment  upon  answers  of  garnishees. 

Where  the  answem  of  a  gambhee  in  foreign  attach- 
ment to  interrogatoriet  admit  the  possession  of  assets,  but  ^ 


suggest  that  they  are  claimed  by  other  parties,  and  an 
interpleader  is  awarded  and  framed  between  the  plaintiff 
in  the  foreign  attachment  and  the  other  parties,  claimants ; 
upon  the  issue  raised  by  such  interpleader  being  tried  and 
a  verdict  rendered  for  plaintiff,  judgment  may  at  once  be 
rendered  on  the  answers  of  garnishee  to  the  interroga- 
tories. 

In  such  case  the  interposition  of  the  plea  of  nulla  bona 
will  not  entitle  the  garnishee  to  a  trial  of  the  question  of 
his  liability,  or  of  the  right  of  plaintiff  to  the  fund,  that 
question  b«ing  already  decided  by  the  interpleader. 

Error  to  the  Common  Pleas  of  Luzerne  Co. 

Foreign  attachment,  brought  to  January 
Term,  1873,  ^Y  J-  ^«  ^^  against  Joseph  Fel- 
lows, defendant,  and  the  Delaware,  Lackawanna 
and  Western  R.  R.  Co.,  garnishee.  Judgment 
was  obtained  against  Fellows  for  <  12,000.  .  The 
garnishee  filed  an  answer  to  the  interrogatories, 
admitting  that  under  a  lease  with  Joseph  Fellows 
made  in  i860  and  assigned  to  garnishee  in 
1868,  rents  had  accrued  after  the  service  of  the 
attachment  on  garnishee  up  to  the  time  of  the 
death  of  Joseph  Fellows  on  April  29,  1873. 
The  answer  further  set  forth,  that  said  Fellows,  by 
various  conveyances  and  instruments  in  writing, 
long  prior  to  said  attachment,  had  conveyed  to 
John  Heermans,  his  heirs  and  assigns,  forever,  all 
his  real  and  personal  estate,  in  trust,  as  fully  set 
out  in  said  deeds  of  assignment;  that  John 
Heermans  under  these  conveyances  claimed  the 
said  rents  and  royalties  in  the  hands  of  the  gar- 
nishee, and  had  so  notified  the  garnishee.  And 
further,  that  said  Fellows  was  in  his  lifetime  a 
resident  of  the  Stale  of  New  York;  that  on 
February  14,  1876,  a  judgment  was  obtained  in 
that  State  at  the  suit  of  Benj.  F.  Young,  adminis- 
trator of  one  Pultney,  against  the  administrator 
of  Fellows,  for  1175,000;  that  by  proceedings 
in  the  Supreme  Court  of  that  State,  said  Young 
was  appointed  by  said  Court  receiver  of  the  per- 
sonal property  to  the  amount  of  $300,000,  which 
might  come  into  the  hands  of  John  Heermans  by 
virtue  of  the  conveyances  of  Fellows  to  him,  to 
be  applied  to  the  payment  and  discharge  of  the 
said  Pultney  judgment,  the  Court  directing  such 
securities  to  the  amount  aforesaid  to  J  be  trans- 
ferred to  said  receiver;  that  in  pursuance  of  said 
decree  the  administrator  of  Fellows  and  said 
Heermans  assigned  and  transferred  November  6, 
1876,  among  other  securities  the  royalties  on 
rents  due  from  the  Delaware,  Lackawanna  & 
Western  R.  R.  Co.,  and  all  that  might  fall  due 
for  three  years  therefrom  ;  that  said  Young  as  re- 
ceiver claimed  all  rent  due  and  unpaid  under 
said  lease  in  the  hands  of  said  garnishee,  and  has 
so  notified  said  garnishee.  Plaintiff  then  moved 
for  judgment  upon  these  answers.  On  June  5, 
1880,  the  garnishee  filed  a  plea  of  nulla  bona, 
and  on  the  same  day  presented  a  petition  for  a 
rule  on  John  Heermans,  Trustee,  and  B.  F. 
Young,  Receiver,  to  appear  and  interplead  in 
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the  sci.  fa.  against  the  garnishee.  This  rule  was 
made  absolute  August  31,  i88o,  and  the  said 
parties  were  admitted  to  interplead  and  defend, 
the  case  being  ordered  to  be  put  at  issue  between 
Hill  as  plaintiff,  and  Heermans  and  Young  as 
defendants.  On  January  12,  1881,  a  verdict, 
under  charge  of  the  Court,  was  rendered  in 
favor  of  plaintiff,  on  which  judgment  was  entered 
January  17,  1881. 

On  January  26,  1881,  judgment  was  entered 
upon   the    answers  against   the  garnishee,  the 
x       Court,  Rice,  P.  J.,  filing  the  following  opinion : — 
>  *'The    garnishee  by  her   answers   admitted 

i\         having  assets  in  her  possession,  but  suggested 
^  that   they  were   claimed   by  John  Heermans, 

\  Trustee,  and  B.  F.  Young,  Receiver,  under  cer- 

tain recited  deeds,  assignments,  or  conveyances. 
While  the  rule  was  pending  upon  the  petition  of 
the  garnishee,  an  interpleader  was  awarded  and 
.  framed  between  the  plaintiff  and  the  said  Heer- 
mans and  Young  to  try  the  right  to  the  fund. 
That  issue  has  been  tried  and  a  verdict  and 
judgment  entered  for  the  plaintiff.  If  there  was 
any  objection  to  the  granting  of  the  interpleader 
or  to  the  form  of  the  issue,  it  ought  to  have  been 
made  at  the  time.  We  do  not  know  of  any  valid 
objection  to  either;  on  the  contrary,  the  au- 
thority of  the  Court  to  award  an  interpleader  in 
common  laLW  proceedings  is  well  recognized, 
although  not  frequently  exercised,  and  the  prac- 
tice may  be  easily  applied  to  attachment  pro- 
ceedings^r  But  to  return  to  the  question  before 
us.  The  facts  set  up  in  the  answer  are  the  same 
as  those  developed  on  the  trial.  We  held  there, 
as  matter  of  law,  that  the  plaintiff  was  entitled 
to  a  judgment,  but  if  so,  then,  as  a  matter  of  law, 
he  is  entitled  to  judgment  on  the  same  facts  set 
up  in  the  answer.  Further^'the  granting  of  the 
interpleader  was  necessarily  based  on  an  uncon- 
ditional admission  by  the  garnishee  of  liability  to 
either  one  or  the  other  of  these  parties ;  it  cer- 
tainly cannot  be  that  by  the  simple  interposition 
of  the  plea  of  nulla  dona&jj^  can  still  demand  a 
trial  of  the  question  of  her  liability  which  gh^ 
has  thus  admitted,  or  of  flSf  right  of  the  plaintiff 
to  the  fund  which  has  been  decided  in  the  inter- 
pleader which  she  invoked. 

The  practice'^n  interpleader  proceedings  is 
thus  laid  down  in  Brownfield  z^.  Canon  (i  C. 
301).  'If  he  (the  intervener)  defends  unsuc- 
cessfully, the  plaintiff  will  have  judgment  for  the 
thing  claimed  against  the  defendant,  and  against 
the  garnishee  for  damages  or  interest  and  costs. 
If  the  intervener  pleads,  the  issue  to  the  Court 
or  jury  is  between  him  and  the  plaintiff,  and  the 
defendant  stands  aside  altogether,  and  has  no- 
thing further  to  do  but  to  pay  the  money  or  de- 
liver the  thing  sued  for  according  to  the  judgment 
of  the  Court.* 

But  it  is  suggested  that  a  writ  of  error  will  be 


taken  by  Heermans  and  Young,  and  that  there- 
fore we  ought  to  stay  the  entering  of  judgment 
until  that  is  determined.  Now  either  the  plain- 
tiff is  entitled  to  judgment,  or  he  is  not,  and  the 
right  cannot  be  affected  by  what  may  happen  in 
the  future,  but  even  if  we  had  any  discretion  in 
the  matter  the  suggestion  would  seem  to  furnish 
us  additional  reason  for  entering  judgment  now, 
if  the  plaintiff  has  a  right  to  it,  for  then  one 
writ  of  error  will  determine  the  whole  question ; 
whereas,  if  we  refuse  to  enter  judgment,  and  say 
that  the  plaintiff  must  now  try  out  the  issue  with 
the  garnishee,  we  subject  the  plaintiff  to  two 
trials  and  two  writs  of  error  involving  exactly  the 
same  issue. 

Undoubtedly  it  is  our  duty  to  protect  the  gar- 
nishee to  the  fullest  extent,  and  this  we  can  do 
by  controlling,  and  if  necessary  staying  execu- 
tion until  the  writ  of  error  is  decided.  On  the 
record  and  answer  we  think  plaintiff  is  entitled  to 
judgment  against  the  garnishee. 

Rule  absolute,  forraal  order  to  be  drawn  by 
counsel  and  submitted  to  the  Court." 

Thereupon  the  company,  garnishee,  took  this 
writ  of  error,  assigning  for  error  the  action  of 
the  Court. 

1.  In  holding  that  the  garnishee  had  admitted 
liability  to  Joseph  Fellows  in  the  answers  to  in- 
terrogatories, and  that  plaintiff  was  entided  to 
judgment  against  the  garnishee. 

2.  In  making  the  rule  to  show  cause  why 
judgment  should  not  be  entered  against  garnishee 
absolute,  while  the  plea  of  nulla  dona  was  pend- 
ing. 

3.  In  entering  judgment  against  the  garnishee. 
Andrew  T,  McClintock,  for  plaintiff  in  error. 
Whether,  under  the  trusts,  the  rent  arising 

from  the  property  conveyed  was  subject  to  the 
foreign  attachment,  is  a  question  that  the  gar- 
nishee was,  under  the  notice  of  adverse  claim, 
entitled  to  have  decided  under  the  issue  raised, 
in  such  way  that  the  ruling  of  the  Court  below 
might  be  reviewed  by  the  Court  of  last  resort. 

The  plea  of  nulla  bona  is  properly  the  general 
issue. 

Sergeant  on  Attachment,  p.  100. 

The  garnishee  was  not  a  party  to  the  issue 
tried,  and  the  verdict  was  not  conclusive  against 
him. 

The  cases  of  Coutes  v.  Roberts  {infra)  and 
Wallace  v,  Clinger  (9  Barr,  51,  52),  as  also 
Brownfield  v.  Canon,  cited  by  the  Court  be* 
low,  are  not  in  point,  because  here  the  Court 
directed  the  issue  between  plaintiff  and  Heer- 
mans and  Young,  the  claimants  of  the  fund, 
without  reference  to  the  garnishee. 

Palmer,  Dewitt,  and  Fuller ^  for  defendant  in 
error. 

The  judgment  is  fully  justified  by — 
Mackason's  Appeal,  6  Wr.  330. 
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Girard  Life  Ins.  and  Trust  Co.  v.  Chambers,  10  Wr. 

485. 
A  mere  stakeholder  who  admits  possession  of 

a  fund  and  prays  an  interpleader  to  determine 

the  right  of  property  in  the  same  between  two 

adverse  claimants,  cannot,  after  a  determination 

of  the   issue   framed   therein,   demand  a   trial 

against  the  successful  claimant  upon  a  plea  of 

mdla  bona, 

Brownfield  v.  Canon,  I  C.  301. 

Coates  V.  Roberts,  4  R.  III. 

Fox  V,  Reed,  3  Gr.  81. 

March  21,  1881.  The  Court.  This  judg- 
ment is  affirmed  upon  the  opinion  of  the  learned 
President  of  the  Court  below. 

Per  Curiam.    Judgment  affirmed. 


Jin.  *8o,  203.  March  4»  1881. 

Grosser  V.  Homuiig. 

Married  women — Contracts — Bond  and  war- 
rant to  secure  loan  for  purchase-money  of  real 
estate  void— Feme  sole  trader —  When  married 
women  not  liable  as  such — Sole  and  separate 
use — Powers  under  instrument  creating^- Con- 
struction of'-  When  not  exercised^-Mortgage. 

The  bond  and  warrant  of  a  married  woman  given  to 
secure  a  loanofmoney  employed  in  purchasing  real  estate 
are  void. 

A  married  woman  living  apart  from  her  husband  but 
not  engaged  in  any  trade  or  business  is  not  liable  as  a 
feme  soU  trader. 

Real  estate  was  conveyed  to  A.  in  trust  for  the  sole  and 
separate  use  of  B.,  a  married  woman.  The  deed  con- 
ferred upon  A.  a  power  to  mortgage  with  6/s  consent  to 
pi^  off  any  part  of  the  purchase-money.  The  purchase- 
money  was  borrowed  from  C.  and  paid  to  the  vendor,  A. 
and  B.  entering  into  a  joint  bond  and  warrant  to  C.  for 
the  amount  thereof: 

Held^  that  the  instrument  creating  the  trust  conferred 
upon  B.  no  power  to  execute  such  bond  and  warrant,  and 
that  therefore  as  to  her,  she  being  a  married  woman,  the 
same  were  void. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Judgment  by  confession  in  favor  of  August 
Grosser  against  Anna  Maria  Homung  and  Peter 
K.  Homung,  trustee,  for  I987,  entered  March 
33i  1876.  On  March  i,  1879,  ^  ^*  ^^*  against 
i^  estate  issued,  and  on  the  27th  of  the  same 
month,  upon  the  petition  of  Anna  MariaHornung, 
a  rule  was  granted  to  show  cause  why  the  judg- 
ment should  hot  be  opened,  and  she  be  let  into 
a  defence.  On  September  15th,  the  rule  was 
discharged,  and  under  an  alic^  writ  of  ii.  fa. 
issued  on  the  same  day  the  real  estate  named 
therein  was  condemned,  and  advertised  to  be 
sold  on  January  3d,  following*    On  Decepaber 


2 2d,  however,  on  the  affidavit  of  Anna  Maria 
Hornung,  a  rule  was  granted  to  show  cause  why 
the  judgment  should  not  be  stricken  off. 

It  appeared  from  the  deposition  of  Anna 
MariaHornung,  taken  in  support  of  this  rule,  that 
she  was  a  married  woman,  but  that  she  and  her 
husband  had  lived  apart  since  1869,  and  that 
during  this  time  he  had  contributed  nothing  to 
her  support.  That  in  1855  the  property  which 
was  about  to  be  sold,  a  house  and  lot  in  Ash- 
land, had  been  conveyed  to  her  while  a  feme 
covert y  and  that  subsequently  it  was  sold  under  a 
judgment  against  her  husband  and  title  to  it 
taken  by  John  Kemple,  one  of  her  husband's 
creditors.  Subsequently  by  deed  dated  March, 
1872,  Kemple,  in  consideration  of  the  sum  of 
one  thousand  dollars,  conveyed  the  lot  to  Peter 
K.  Hornung,  son  of  the  defendant  Anna  Maria 
Hornung,  in  trust  to  permit  the  defendant  to 
"occupy,  manage,  let  and  demise,  and  take, 
receive,  and  enjoy  the  rents,  issues,  and  profits, 
etc.,"  for  life,  subject  to  her  power  of  appoint- 
ment by  will,  and  in  default  thereof,  to  convey 
to  those  who  would  take  should  she  survive  her 
husband  and  die  intestate,  with  power  in  the 
cestui  que  trust  to  make  void  the  trust  or  create 
new  uses  or  trusts :  the  deed  further  authorized 
the  trustee  "by  and  with  her  consent,  signified 
by  her  becoming  a  party  to  and  signing,  sealing, 
and  delivering  a  deed  of  conveyance  to  sell  and 
dispose  of  the  said  premises,  hereby  granted,  or 
any  part  thereof,  or  to  mortgage  the  same,  and 
with  the  proceeds  arising  from  such  sale,  disposal, 
or  mortgage  to  pay  off  any  amount  of  purchase- 
money  or  balance  thereof  on  the  above-described 
premises,  or  for  the  improvement  or  repairs  of 
the  said  premises,  or  for  the  pajrment  of  the  taxes 
or  insurance  on  the  same,  etc.,  or  to  pay  the 
said  proceeds  arising  from  such  sale  or  disposal 
or  mortgage  to  and  unto  the  said  Anna  Maria 
Homung,  or  to  any  person  or  persons  whom 
she  may  legally  authorize  and  empower  to  re- 
ceive the  same."  The  payment  of  the  purchase- 
money  to  Kemple  was  effected  by  obtaining  a 
loan* from  August  Grosser,  the  plaintiff,  who 
took  as  security  the  bond  and  warrant  of  Anna 
Maria  Homung  and  Peter  K.  Homung,  tmstee, 
for  I987,  upon  which  judgment  was  entered  up 
in  this  case.  The  deeds  referred  to  were  offered 
in  evidence  and  attached  to  the  deposition. 

On  January  8th  the  rule  to  strike  off  the  judg- 
ment was  made  absolute  as  to  Anna  Maria  Hom- 
ung and  discharged  as  to  Peter  K.  Homungv 
Thereupon  the  plaintiff  took  this  writ  of  error, 
assigning  for  error,  (i)  the  granting  of  the  mle, 
and  (2)  making  it  absolute  as  to  Anna  Maria 
Homung. 

Fergus  <5^  Farquhar^  for  plaintiff  in  error. 

(i)  The  bond  and  warrant  were  substantially 
given  for  purchase-money,  and  the  plaintiff  is 
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therefore  entitled  under  those  decisions  which 
hold  such  a  bond  and  warrant  valid  against  a 
feme  covert^  to  the  fruits  of  his  judgment. 

If  the  trustee  had  advanced  money  to  pay  off 
a  lien  on  the  real  estate,  he  would  be  subro- 
gated to  the  rights  of  the  holder  of  such  lien. 
Robb's  Appeal,  5  Wr.  45. 
CottrelPs  Appeal,  1 1  Harris,  294. 
Mosier*s  Appeal,  6  Sm.  76. 
The  plaintiff  should  have  a  like  right.     Any 
equitable  right  he  may  have  may  be  enforced  in 
this  proceeding. 

Brunner's  Appeal,  1 1  Wr.  73. 

(2)  At  the  time  the  judgment  was  entered 
Mrs.  Hornung  was  to  be  regarded  as  d^feme  sole 
trader.  She  had  been  deserted  by  her  husband, 
and  the  judgment  was  confessed  for  a  debt 
created  for  the  very  protection  of  her  and  her 
family. 

Acts  of  Feb.  22,  1718,  and  May  4,  1855,  Purdon's 

Dig.  692. 
•Black  V,  Xricker,  9  Sm.  13. 
"Wilson  V.  Couisin,  22  Sm.  306. 
Winlernilz  v.  Porter,  5  Norris,  35. 
Con  ley  v,  Bentley,  6  Norris,  40. 

(3)  The  defendant  had  power  under  the  deed 
of  trust  to  make  any  disposition  she  chose  of  the 
estate;  anything  included  within  the  powers 
therein  conferred  was  therefore  binding. 

Lancaster  f/.  Dolan,  i  Rawle,23i. 
In  the  deed  she  is  given  the  right  to  mort- 
gage :  this  is  in  effect  nothing  but  a  mortgage 
and  the  Court  ought  so  to  construe  it. 

Maurer*s  Appeal,  5  Norris,  380. 

Penna.  Co.  v,  Austin,  6  Wr.  257. 

(4)  It  was  purely  an  exercise  of  equitable 
power  to  open  this  judgment,  and  defendant  is 
not  entitled  to  equitable  consideration,  after  per- 
mitting the  plaintiff  to  incur  costs  and  delay. 

Z>.  B,  Green  and  M,  M,  L  Velle,  contra. 
The  bond  and  warrant  were  absolutely  void — 

Keiper  v.  Helfricker,  6  Wr.  325. 

Glidden  v.  Strupler,  2  Sm.  400. 

Finley's  Appeal,  17  Sm.  453. 

Morr's  Appeal,  30  Sm.  427. 
The  only  case  in  which  judgment  by  confes- 
sion can  be  enforced  against  a  married  woman  is 
where  it  forms  part  of  the  agreement  under 
which  she  takes  the  land. 

Guinn's  Appeal,  5  Norris,  447. 
This  was  not  purchase-money,  she  had  owned 
the  land  twenty  years  before ;  at  best  it  was  but 
money  loaned  to  protect  her  estate.  She  was 
not  within  either  act  with  relation  io  feme  sole 
traders,  her  husband  had  not  gone  to  sea,  nor 
had  she  engaged  in  any  business ;  she  cannot  be 
made  liable  under  the  Acts  unless  she  has  strictly 
complied  with  their  provisions. 

Jacobs  V,  Featherstone,  6  W.  &  S.  346. 

Cleaver  v,  Scheetz,  20  Sm.  500. 

Cochran  v,  Garretison,  3  Leg.  Gaz.  220. 
There  must  at  any  rate  be  proof  that  she  was 
thrown  upon  her  own  resources, 

Conley  v,  Bentley,  6  Norris,  40. 


March  28,  1881.  The  Court.  There  is  no 
fact  appearing  on  this  record  which  takes  this 
case  out  of  the  general  rule  which  declares  the 
bond  of  a  married  woman  absolutely  void.  The 
bond  here  was  given  for  borrowed  money,  which 
it  may  be,  was  applied  to  pay  for  property  she 
had  purchased.  But  that  gave  the  obligee  no 
equity  to  have  recourse  to  that  property.  Nor 
is  the  other  ground  that  she  was  ^  feme  sole 
trader  available  to  the  plaintiff.  The  married 
woman,  was  engaged  in  no  trade  or  business. 
Nor  can  we  see  that  the  power  given  to  her  to 
mortgage  in  the  mode  specified  in  the  deed,  can 
render  this  bond  and  judgment  thereon  valid. 

Judgment  affirmed. 

Per  Curiam. 


Oct.  &  Nov.  '80,  83.  Oct.  19,  1880. 

Van  Vliet  V.  Conrad, 

Practice — New  triaU^Motion  for  reargument — 
Judgment — AssocicUe  Judges, 

Where  the  President  Judge  of  the  Common  Pleas  dis- 
charged a  rule  for  a  new  trial  and  on  the  same  day  per- 
mitted a  motion  for  reargument  of  that  rule  to  be  filed : 

Heldt  that  as  both  these  acts  were  legally  contempora- 
neous the  effect  was  to  postpone  the  final  consideration  of 
the  rule  for  a  new  trial  to  some  future  time,  and  to  annul 
the  order  then  made,  and  that  therefore,  judgment  having 
been  afterwards  entered  on  the  verdict,  and  then  the  rule 
for  a  new  trial  having  been  made  absolute  by  the  Asso- 
ciate Judges  of  the  Court  alone,  on  ceruin  conditions 
which  the  defendant  complied  with,  such  last  mentioned 
order  was  legal  and  valid,  and  that  the  defendant  coald 
not  be  deprived  of  a  right  thus  lawfully  acquired  by  an 
attempt  of  the  Court  to  reverse  its  own  order. 

Spang  V.  Commonwealth,  2  Jones,  258,  distinguished. 

Error  to  the  Common  Pleas  of  Jefferson 
County. 

Assumpsit,  by  John  Conrad  against  George 
Van  Vliet. 

On  May  24th,  1879,  a  verdict  was  rendered 
for  the  plaintiff,  and  on  the  same  day  a  rule  was 
taken  for  a  new  trial.  On  July  8,  1879,  ^^^^  1^^ 
was  discharged  by  the  Court  (  Jenks,  P.  J.),  and 
on  the  same  day  by  permission  of  the  Court  a 
motion  for  reargument  of  the  rule  for  a  new  trial 
was  filed.  On  July  9th,  1879,  ^^^  plaintiff  paid  the 
jury  fee  and  entered  judgment  on  the  verdict.  On 
Nov.  8,  the  Court  (Jenks,  P.  J.)  referred  the 
motion  for  a  new  trial  to  the  Associate  Judges 
of  the  Court  on  application  of  the  defendant.  On 
November  17,  1879,  the  Associate  Judges  of  the 
Court,  the  President  Judge  being  absent,  made 
absolute  the  rule  for  a  new  trial,  defendant  to 
pay  costs  and  enter  security  for  the  amount  of 
the  verdict.  Said  costs  were  paid  'and  said 
security  duly  entered  and  approved  the  same 
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day.  On  December  8,  1879,  plaintiff  moved  to 
strike  off  the  order  of  November  17,  1879, 
making  absolute  the  rule  for  a  new  trial.  On 
March  20th,  1880,  McDermitt,  P.  J.,  of 
another  judicial  district,  then  presiding  in  the 
Common  Pleas  of  Jefferson  County,  vacated  the 
Older  of  November  17,  1879,  gi"anting  a  new 
trials  and  directed  plaintiff  to  collect  the  amount 
of  his  judgment. 

Defendant  took  this  writ,  assigning  for  error, 
inter  aiia,  the  order  of  March  20,  1880,  last 
referred  to. 

IVhii^  and  Scott  (with  them  Gordon  and  Cor- 
httt). 

The  action  of  the  Court  on  July  8,  1879,  ^'^ 
permitting  a  motion  for  a  reargument  of  the 
rule  for  a  new  trial  that  day  discharged  to  be 
filed,  virtually  kept  open  that  rule  so  as  to  make 
it  perfectly  proper  for  the  Associate  Judges  to 
make  it  absolute.  The  action  of  McDermitt, 
P.  J.,  in  vacating  the  order  made  by  the  Associate 
Judges  was  therefore  erroneous. 

Stewart  and  Martin  (with  them  Jenks  and 
Clark),  for  defendant  in  error. 

The  mere  filing  of  a  motion  for  reargument, 
did  not  suspend  the  order  disposing  of  the  case 
or  prevent  the  entry  of  judgment  on  the  verdict. 
Spang  V,  Commonwealth,  2  Jones,  358. 

The  judgment  therefore  was  rightly  entered 
and  could  not  be  set  aside,  (i)  Because  with  a 
judgment  standing  in  full  force  a  new  trial  can- 
not be  granted. 

Syracuse   Pithole  Oil  Co.  v.  Carothers,  13  Smith, 

379- 
Lane  v,  Shreiner,  i  Binn.  292. 
Lessee  of  Fehl  v.  Good,  2  Binn.  495. 
(2)  Because  the  Associate  Judges  had  no  right 
to  reverse  the  decision  of  the  President  Judge. 
Syracuse  Pithole  Oil  Co.  v.  Carothers,  supra, 
Kolb's  Case,  4  Watts,  154. 
Glamorgan  Iron  Co.  v.  Snyder,  3  Norris,  397. 
McDermitt,  P.  J.,  was  therefore  right  in  va- 
cating the  order  of  the  Associate  Judges. 

November  8,  1880.  The  Court.  The  ac- 
tion of  the  Court  below  on  the  17th  of  Novem- 
ber, 1879,  granting  a  new  trial,  was  not  only 
regular  but  final  and  conclusive.  This  action 
was  founded  on  the  rule  taken  May  24th,  1879, 
the  day  of  the  rendition  of  the  verdict,  which 
was  continued  by  the  motion  for  rehearing,  filed 
July  8th.  As  the  conditions  on  which  the  new 
trisd  were  granted  were  fully  complied  with,  the 
judgment  improperly  entered  on  the  9th  of 
July,  should  have  been  stricken  off  and  the 
parties  allowed  to  proceed  to  a  re-trial  of  the 
case.  Instead  of  this,  we  find  the  Court,  on  the 
nth  of  December,  being  then  presided  over  by 
a  Judge  from  a  neighboring  district,  entertaining 
a  rule  to  inquire  into  the  regularity  of  the  for- 
mer proceedings,  and  the  power  of  the  Associates 


to  grant  a  new  trial,  which  rule  was  by  the  same 
Judge  disposed  of  on  the  20th  of  March,  1880, 
by  a  vacation  of  the  order  for  a  new  trial.  In 
support  of  this  action  it  is  urged  that  the  Court 
had  no  power  to  entertain  the  rule  for  reargu- 
ment after  discharging  the  motion  for  a  new 
trial,  and  in  support  of  this  view  of  the  case, 
Spang  V.  the  Commonwealth  (2  Jones,  358),  is 
cited.  In  this  case,  however,  nothing  was 
determined  but  that  a  rule  to  show  cause  why  a 
judgment  should  not  be  opened  does  not  operate 
to  stay  proceedings  unaccompanied  by  an  order 
to  that  effect,  but  it  does  not  rule  that  the  Court 
could  not  under  that  motion  have  proceeded  to 
open  the  judgment. 

In  the  case  in  hand  the  question  is,  Did  the 
motion  for  reargument  continue  the  considera- 
tion of  the  previous  rule  for  a  new  trial  ?  We 
think  it  did. 

On  the  same  day  the  order  was  made  by  the 
Court  discharging  the  first  rule  it  entertained,  or 
what  is  the  same  thing,  permitted  to  be  filed  a 
motion  for  the  rehearing  of  that  rule.  Now  as 
both  these  acts  occurred  on  the  same  day,  and 
hence  were  legally  contemporaneous,  the  effect 
was  to  postpone  the  final  consideration  of  the 
rule  for  a  new  trial  to  some  future  time,  and  to 
annul  the  order  then  made.  It  follows  that 
power  was  not  wanting  in  the  Court  to  consider 
and  dispose  of,  as  it  did  on  the  1 7th  of  Novem- 
ber, the  rule  thus  pending.  What  then  is  want- 
ing to  the  regularity  of  that  action  ? 

It  is  said  the  Associates  had  no  power  to  over- 
rule the  previous  act  of  the  President  Judge ;  but 
they  did  nothing  of  the  kind,  they  only  acted  as 
they  had  full  power  to  do  upon  a  pending  rule 
granted  by  the  President  Judge  himself,  a  rule 
moreover  which  he  in  express  terms  had  referred 
to  his  Associates  for  their  consideration  and  final 
action. 

The  conclusion  resulting  from  the  above  stated 
condition  of  affairs  is  this,  the  new  trial  having 
been  granted  by  a  Court  having  full  power  so  to 
do,  the  defendant  having  complied  with  the 
conditions  there  imposed  upon  him,  by  paying 
the  costs  and  giving  a  bond  with  approved 
sureties  for  the  security  of  the  plaintiff,  he  could 
not  be  deprived  of  a  right  thus  lawfully  acquired 
by  an  attempt  of  the  Court  to  reverse  its  own 
order  some  four  months  after  it  was  made. 

The  remaining  assignments  of  error  we  leave 
undetermined,  thinking  it  better  to  send  the  case 
back  with  a  procedendo  that  it  may  be  proceeded 
in  from  the  point  where  it  was  left  when  the 
new  trial  ^as  granted. 

The  judgment  of  the  Court  below,  as  well  as 
the  order  of  20th  March,  1 880,  is  reversed  and 
set  aside  and  a  procedendo  awarded. 

Opinion  by  Gordon,  J. 
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(Quarter  ^eisdtonis* 


Q.  S.  of  Chester  Co.  Jane,  1881. 

Commonwealth  v.  McClure. 

Criminal  law — Indictment  for  obstructing  office 
of  justice  of  peace — How  prisoners  may  be  com- 
mitted'— Constitutional  law — Constitution  of 
Fenna,y  Art,  7,  Sect,  8, 
Indictment,  for  obstructing  the   office  of  a 
justice  of  the  peace.     The  records  of  the  case 
showed  that  the  warrant  to  arrest  the  defendant 
was  not  supported  by  any  oath,  and  that  the 
defendant  without  any  preliminary  hearing  was 
'*  held  for  a  contempt  before  J.   H.   Leamy, 
Esq.,  and  for  obstructing  his  office  as  a  justice 
of  the  peace." 

The  indictment  charged  the  defendant  with 
"unlawfully  and  wilfully  interfering  with,  ob- 
structing, and  impeding  one  John  H.  Leamy,  a 
justice  of  the  peace,  in  the  due  and  legal  execu- 
tion of  his  office;  the  said  John  H.  Leamy 
being  then  and  there  engaged  in  the  trial  of  a 
civil  issue  in  accordance  with  the  provisions  of 
the  Acts  of  Assembly  of  this  Commonweath  in 
relation  to  justices  of  the  peace."  The  grand 
jury  having  found  a  true  bill,  defendant's  counsel 
moved  to  quash  the  indictment  on  the  ground : 

1.  That  it  does  not  show  in  what  particular 
the  justice  was  obstructed  or  hindered. 

2.  Because  it  is  not  based  on  an  accusation 
made  before  a  committing  magistrate,  founded 
on  probable  cause,  supported  by  oath  or  affirma- 
tion, nor  is  it  based  on  a  presentment  by  the 
grand  jury  made  from  personal  knowledge  or 
observation  of  its  members,  nor  upon  testimony 
of  witnesses  who  had  been  previously  examined 
upon  oath  by  the  Court  and  sent  before  the 
grand  jury. 

3.  Because  the  offence  charged  is  not  of  such 
a  nature  as  to  require  the  extraordinary  inter- 
vention of  the  Court,  so  that  the  grand  jury  at 
the  instance  of  the  Court  should  proceed  to  its 
investigation. 

H,  Pleasants yjr,y  for  the  motion  to  quash. 
The   Constitution  of  Pennsylvania  provides 
that  without  the  preliminary  oath  "  no  warrant 
to  seize  any  person  shall  issue." 

Constitution  of  Penna.,  Art.  I,  Sec.  8. 
And  its  provisions  are  to  be  strictly  construed 
in  favor  of  liberty. 

Conner  v,  Com'th,  3  Binn.  38. 
Com'th  V,  Lowry,  2  Leg.  L.  Obs.  409. 
In  re  Prothonotary,  9  Phila.  492. 
Nor  does  the  present  case  come  within  any 
of  the  exceptions  indicated  by  the  reasons  given 
for  quashing  the  indictment. 
Whart.  Crim.  Dig.  {  458. 


It  is  expressly  hdd  that  ^ndces  haive  no 
pofwer  to  punish  summarily  for  contempt. 
Lapp  V,  Albright,  2  Casey,  99. 

And  while  they  are  entitled  to  hold  to  bail 
for  conduct  which  obstructs  their  office,  yet 
clearly  this  **  holtling  to  bcui^'*  must  be  in  due 
course  of  law,  as  in  the  case  of  any  other  mis- 
demeanor. "The  high  power  of  punishing  by 
attachment  in  the  hands  of  many  magistrates 
might  become  a  public  grievance." 
Brooker  v.  Com*th,  12  S.  &  R.  175. 

In  general,  it  is  necessary  for  the  indictment 
'<  to  state  the  facts  with  as  much  certainty  as 
the  case  will  admit  of."     .     .     .     **  So  as  to 
enable  the  defendant  to  prepare  his  defence." 
Com'th  V,  Corson,  2  Pars.  475. 
Com*th  V.  Miller,  Id.  480. 
Com'th  V,  Ramsey,  I  Brewst.  425. 

A  fortiori  are  particulars  in  the  indictment 
necessary  where  there  has  been  no  preliminary 
oath  to  support  and  fix  the  responsibility  of  tl^ 
prosecution  or  prelimitiary  hearing  to  justify  it. 
And  where  the  justice  (as  perhaps  he  might  have 
done)  has  not  even  given  an  official  certificate  of 
the  particulars  of  the  offence. 

Thos,  W.  Pierce  (District  Attorney),  contra. 

The  design  of  the  oath  and  hearing  are  for 
the  information  of  the  committing  magistrate ;  if 
the  offenc^  be  committed  before  him,  the  reason 
for  the  oath  and  hearing  are  dispensed  with. 

The  course  here  pursued  by  the  jitetice  is 
proper. 

Lapp  V,  Albright,  2  Cas.  99. 

Sept.  12,  1881.  The  Court.  [After  quoting 
the  indictment  and  the  first  two  reasons  urged  to 
quash  it.] 

Justices  of  the  peace  have  no  power  to  punish 
summarily  for  contempt.  The  justice  in  this 
case  did  not  undertake  to  punish  the  defendant 
but  held  him  to  answer  at  court  for  a  contempt 
before  him  and  for  obstructing  him  in  his 
office  as  a  justice  of  the  peace.  The  offence  is 
properly  punishable  by  indictment,  and  that  a 
defendant  so  charged  should  be  bound  to  answer 
at  court  is  recognized  by  the  authorities  as  the 
proper  practice.  (Brooker  v.  The  Conunon- 
wesJth,  12  S.  &  R.  175  ;  Albright  v.  Lapp,  2 
Casey,  99 ;  Fitler  v,  Protwisco,  2  Browne,  142.) 

It  is  contended,  however,  that  a  warrant 
should  have  issued,  supported  by  oath  or  affirma- 
tion, charging  the  defendant  with  the  offence  and 
a  hearing  had  on  the  charge  so  made  before  the 
defendant  was  bound  over  to  answer  at  court 
We  do  not  think  this  was  at  all  necessary.  The 
proper  practice  in  such  cases,  as  recognized  by 
the  authorities  cited,  is  for  the  justice  before 
whom  the  offence  is  conunitted^  or  who  is  ob- 
structed in  the  performance  of  his  duties,  to  hold 
the  offender  to  bail  to  answer  upon  indictment 
and  to  be  of  good  behavior  meanwhile  and  to 
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commit  him  in  default  of  bail.  This  may  and 
frequently  must  be  done  at  the  time  the  offence 
is  committed  or  the  justice  interfered  with, 
otherwise  he  would  be  unable  to  protect  himself 
while  in  the  actual  performance  of  his  duties. 
The  course  pursued  by  the  justice  in  holding  the 
defendant  to .  answer  at  court  was  entirely 
proper.  To  have  required  him  to  submit  to  the 
alleged  obstruction  with  no  power  to  stay  it 
until  such  time  as  a  warrant  could  be  procured 
based  on  oath  and  a  hearing  had  thereon  would 
be  to  trifle  with  the  administration  of  justice. 
The  provision  of  the  Bill  of  Rights  referred  to 
by  the  counsel  of  the  defendant  was  not  in- 
tended to  apply  to  such  a  case.  (McCuUough  v. 
Com'th,  17  Sm.  30;  Rowand  v.  Com'th,  i 
Norris,  405.) 

The  bill  of  indictment  sufficiently  charges  the 
alleged  offence,  and  it  is  not  necessary  to  state 
therein  the  circumstances  constituting  the 
offence  with  greater  particularity  than  is  there 
done.  If  it  shall  hereafter  appear  to  the  satisfac- 
tion of  the  Court  that  the  defendant  is  not  able 
properly  to  present  his  defence  for  want  of  pre- 
vious knowledge  of  what  is  charged,  we  will  see 
that  no  injury  is  suffered  by  the  defendant  by 
reason  thereof.   The  motion  to  quash  is  dismissed. 

Opinion  by  Futhey,  P.  J. 
[Cf,  Commonwealth  z/.  English,  1 1  Phila.  439.] 


Common  pieas— lab). 


C.  P.  No.  3.  Sept.  19, 1881. 

The  American  Life  Insurance  Co.  v. 
Black  et  al. 
Judgment  note — Effect  of  alteration — Introduc- 
tion of  words  ^^with  inter esf^  after  delivery 
of  the  note —  Opening  judgment. 
Sur  rule  to  open  judgment  and  let  the  defend- 
ant into  a  defence ;  proceedings  to  stay. 

The  docket  showed  that  the  judgment  was  en-' 
tered  on  a  single  bill  under  seal,  dated  April  21, 
1881,  for  I2000,  payable  one  day  after  date, 
with  interest,  release  of  errors,  etc. 

The  depositions  of  defendants  showed  that 
the  words  "with  interest*'  were  not  in  the  note 
at  the  time  of  its  execution  and  delivery,  and 
that  the  alteration  was  made  without  the  knowl- 
edge of  defendants.  The  note  itself  read  thus : 
**  Two  thousand  dollars  .  .  .  with  interest." 
W.  H.  Peace,  for  the  rule,  cited— 
Clark  V,  Eckstein,  10  Harris,  507. 


Hill  V,  Cooley,  10  Wright,  259. 

Foster  v.  McGraw,  14  Smith,  464. 

Robinson  v,  Myers,  17  Smith,  9. 

Neff  V.  Homer,  13  Smith,  327. 

Fulmer  v,  Seitz,  18  Smith,  237. 

Kountz  V.  Kennedy,  13  Smith,  190. 
Charles  Carver,  contra. 

C.  A.  V. 
Sept.  22,  1881.   The  Court.   Rule  absolute. 


C.  P.  No.  4.  Sept.  19, 1881. 

In  re  Quaker  City  Marriage  Benefit 

Association  of  Philadelphia. 

Corporations — Incorporation  of — Act  of  April 
2p,  lSj4 — Marriage  benefit  associations — Not 
beneficial  associations  within  the  Act  of  1874 — 
Refusal  to  grant  charter  as  against  public 
policy  andm^ucaUty, 

Sur  application  for  approval  of  charter  of  the 
Quaker  City  Marriage  Benefit  Association  of 
Philadelphia. 

The  proposed  charter  contained  the  following 
material  clauses:  ^*  Second,  The  said  corpora- 
tion is  formed  for  the  purpose  of  issuing  certifi- 
cates of  membership  in  certain  specified  amounts, 
and  to  pay  the  parties  for  whose  benefit  the  cer- 
tificates were  made  from  a  fund  to  be  raised  in 
each  case  of  marriage  by  an  assessment  of  the 
members.  The  principle  upon  which  the  asso- 
ciation is  to  be  conducted  being  that  of  assess- 
ment upon  its  members.  Fifth,  .  .  .  There 
is  no  capital  stock,  and  none  has  been  sub- 
scribjed." 

The  application  was  made  under  the  provisions 
of  the  Act  of  April  29,  1874  (P.  L.  73),  and  its 
supplements. 

September  24,  1881.  The  Court.  This  is 
an  application  for  a  charter  of  incorporation  for 
what  is  called  a  Marriage  Benefit  Association. 
The  application  is  made  under  the  provisions  of 
the  Act  of  April  29,  1874,  and  supplements. 

The  object  of  this  institution,  so  far  as  it  can 
be  gleaned  from  the  very  meagre  and  general 
outline  of  it  contained  in  the  proposed  charter, 
is  to  offer  a  bonus  for  entering  into  the  marriage 
relation.  The  society  is  to  issue  certificates, 
stipulating  that,  in  the  event  of  marriage,  it  will 
pay  to  the  holder  of  the  certificate  a  certain  sum 
proportioned  to  the  premium  paid,  which  sum  is 
to  be  raised  by  assessment  of  the  members  of  the 
association.  Whether  these  certificates  are  to  be 
transferable,  and  are  to  be  hawked  about  for 
sale,  as  unfortunately  is  too  frequently  the  case 
in  some  localities  in  this  Commonwealth  with 
policies  of  insurance  of  another  kind,  does  not 
appear.  However  this  may  be,  it  must  be  ac- 
knowledged that  such  institutions  as  that  for 
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which  a  charter  is  now  applied  for,  are  novelties 
in  this  community.  They  have  recently,  how- 
ever, been  the  subject  of  judicial  consideration 
in  the  Twelfth  Judicial  District  of  Pennsylvania, 
and  after  argument  before  Judges  Pearson  and 
Henderson,  the  Court  came  to  the  conclusion 
that  such  associations  were  not  beneficial  associa- 
tions within  the  meaning  of  the  second  section 
of  the  Act  of  1874,  and  that  the  Judges  could 
not,  under  the  third  section  of  that  Act,  certify 
that  the  proposed  corporation  would  not  be  in- 
jurious to  the  community. 

Upon  deliberate  reflection,  I  concur  in  the 
opinion  of  the  Judges  of  the  twelfth  judicial  dis- 
trict, that  such  associations  as  these  are  not  ben- 
eficial associations  within  the  meaning  of  the 
Act ;  and  it  appears  to  me  that  they  are  opposed 
to  public  morals  and  against  public  policy.  It 
may  well  happen,  under  the  influence  of  such 
associations,  that,  as  was  said  by  Judge  Hender- 
son in  the  case  referred  to,  a  premium  upon 
marriage  may  be  the  price  of  virtue.  It  is  not, 
in  our  judgment,  fitting  that  the  marriage  rela- 
tion, which  is  the  comer-stone  of  society,  should 
be  made  the  subject  of  such  speculations. 

Entertaining  these  views,  I  can  see  no  good 
reason  why  judicial  encouragement  should  be 
given  to  the  existence  of  such  associations  by 
conferring  upon  them  the  rights  and  privileges 
of  corporations. 

The  application  is  refused. 

Oral  opinion  by  Thayer,  P.  J. 

\^Note. — ^The  following  is  the  opinion  of  Hendbrson, 
A.  J.,  (Pearson,  P.  J.,  concurring  therein),  referred  to  in 
the  foregoing  opinion :  '<  This  is  an  application  for  a  char- 
ter of  incorporation  of  a  mutual  aid  association  of  unmar- 
ried persons  under  the  provisions  of  the  Act  of  29th  of 
April,  1874,  by  the  name  of  the  "  Mutual  Aid  Association 
of  North  America  for  Unmarried  Persons."  The  avowed 
object  of  the  association  is  to  issue  certificates  of  member- 
ship in  certain  specified  amounts,  and  to  pay  the  parties 
for  whose  benefit  the  certificates  are  made  from  a  fund  to 
be  raised  in  each  case  of  marriage  by  an  assessment  of 
the  members.  It  has  no  capital  slock.  Due  proof  has 
been  made  of  the  publication  of  the  notice  of  this  applica 
tion ;  and  it  is  now  our  duty  to  peruse  and  examine  it, 
and  if  in  proper  form,  and  within  the  purposes  named  in 
the  first  class  specified,  and  shall  appear  lawful  and  not 
injurious  to  the  community,  to  approve  of  the  same. 

"  By  the  Act  referred  to,  corporations  are  divided  into 
two  classes,  corporations  "  not  for  profit*'  and  **  corpo- 
rations for  profit.*'  A  Law  Judge  is  authorized  to  grant 
charters  to  corporations  of  the  first  class.  These  are  again 
designated  or  described  according  to  the  purpose  or  ob- 
ject of  the  society.  We  find  among  others  that  the  ninth 
clause  of  the  third  paragraph  of  section  2  of  said  Act  pro- 
vides that  corporations  may  be  formed  for  *  the  mainte- 
nance of  a  society  for  beneficial  or  protective  purposes  to 
its  members  from  funds  collected  therein.'  We  propose 
to  inquire : — 

«« I .  Is  the  purpose  of  this  society  beneficial  or  protective 
to  its  members?  The  object  is  distinctly  announced. 
The  machinenr  may  or  may  not  be  expensive.  If  it  is— 
whilst  it  may  be  a  source  of  profit  to  the  officers — at  least 


compensatory — it  may  become  a  harden  to  the  members, 
and  thus  pervert  the  purpose  of  the  organization,  and  de- 
feat the  tnie  intent  and  meaning  of  the  law.  If  we  group 
together  the  different  kinds  of  *  corporations  not  for  profit/ 
we  find  that  one  general  expression  of  equality  of  partici- 
pation or  of  benevolent  or  philanthropic  design  pervades 
them  all.  It  is  true,  as  argued,  that  if  these  associations 
are  run  in  the  interests  of  a  few  officers,  whose  salaries  or 
commissions  depend  upon  assessments  upon  the  members, 
this  is  an  abuse  of  the  privilege  granted  and  ought  not  to 
influence  the  judgment  against  the  '  purpose*  of  the  asso- 
ciation. We  do  not  therefore  anticipate  any  such  result 
We  incline  rather  to  the  opinion  that  the  principle  of  these 
associations  is  foreign  to  any  beneficent  purpose,  and  if 
worked  out  to  a  practical  result  we  fail  to  discover  any 
beneficial  or  protective  feature.  Beneficial  associations 
had  their  origin  in  the  benevolent  purpose  of  giving  as- 
sistance or  protection  to  persons  in  cases  of  want,  of  sick- 
ness, of  suffering,  or  of  misfortune— to  those  who  required 
it,  aid  to  those  who  were  unable  to  help  themselves,  and 
in  cases  of  death  to  provide  for  funeral  expenses.  Such 
is  not  the  design  here.  It  may  be  purely  speculative. 
The  certificate  of  membership  promises  to  the  holder  a 
specified  amount  upon  marriage,  without  reference  to  the 
wants  or  necessities  of  the  member,  neither  marked  or 
qualified  by  any  benevolent,  charitable,  or  protective  pur- 
pose.  Beneficial  and  protective  associations  are  clearly 
defined  in  their  operations  and  are  well  known  to  the  pro- 
fessional man  and  understood  by  the  la]rman.  Unless  a 
'  marriage  association*  comes  within  the  class  of  bene- 
ficial or  protective  as<%ociations  we  are  without  power  in 
the  premises.  The  language  of  the  9th  clause  of  section 
2  of  said  Act  is  very  generid,  it  is  true,  but  for  this  reason 
we  should  closely  scan  the  specified  purpose  of  the  asso- 
ciation to  ascertain  if  it  comes  within  the  purview  of  the 
Act.  We  cannot  find  that  the  charter  asked  for  comes 
*  within  the  purposes  named  in  the  first  class*  specified 
in  said  Act,  and  therefore  we  have  not  the  power  to 
grant  it. 

"  2.  We  are  constrained  by  another  consideration  to 
withhold  our  approval  of  this  charter.  By  the  third  sec- 
tion of  the  Act  it  is  made  the  duty  of  the  Judge  to  peruse 
the  charter,  and  if  it  is  found  to  be  lawful  and  *  not  inju- 
rious to  the  community^  to  approve  the  same.  We  have 
given  the  pur]x>se  and  design  of  these  associations,  and 
those  of  a  similar  character,  our  serious  consideration, 
and  especially  those  out  of  which  speculative  life  insu- 
rance has  arisen,  which  Is  near  akin  to  the  moving  prin- 
ciple of  '  marriage  associations.'  In  the  one  case  the 
holder  of  the  certificate  realizes  upon  his  investment  or 
risk  at  the  death  of  the  subject,  in  the  other  at  the  time 
of  marriage.  There  is  a  temptation  here — there  may  be 
a  victim  in  either  case.  We  are  not  satisfied  that  these 
associations  are  not  injurious  to  the  community.  They 
are  not  calculated  to  inspire  confidence  in  the  marriage 
relation.  Its  purity  is  the  rock  bed  of  society.  Neither 
the  welfare  of  the  State  or  the  community  demands  any 
such  benefit  or  encouragement  as  is  here  sought  to  be 
given  to  the  individual.  It  does  not  add  to,  but  takes 
away  from  the  sanctity  of  an  holy  ordinance.  As  a  civil 
contract  the  highest  consideration  should  be  mutual  love 
and  affection  It  is  degraded  by  any  other,  and  the  idea 
of  mutual  benefit  and  protection  in  the  mode  prescribed  by 
certificates  of  membership  and  assessments  upon  the  mem- 
bers is,  in  our  opinion,  altogether  chimerical — no  practical 
or  beneficial  result  can  flow  from  it  A  premium  upon 
marriage  may  be  the  price  of  virtue.  Neither  the  wants 
of  the  community,  the  good  of  society,  or  the  welfare  of 
the  individual,  require  any  such  organizations.  On  the 
contrary,  we  believe  in  the  end  they  will  prove  subversive 
of  virtue  and  good  morals. 

«*  The  application  is  not  approved."] 
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giupreme  Court. 


May,  '80,  186.  June  14,  1881. 

Kramer  and  Bell  v.  Goodlander.     [No.  i.] 

Trespass  —  Timber —  Treble  damages — Act  of 
March  2p,  1824 — Object  of^Possession  of 
unimproved  iand^-Evidence — Sales  of  seatefi 
lands  for  taxes — Boundaries  of. 

The  Act  of  March  29,  1824  (P.  L.  152)  imposing  a 
penalty  of  treble  damages  upon  any  one  cutting  and  con- 
yerting  to  his  own  use  timber  upon  the  land  of  another 
without  the  owner's  consent,  applies,  even  though  the  per- 
son guilty  of  such  cutting  and  conversion  did  not  know 
at  the  time  that  the  cutting  was  not  on  his  own  land. 

Watson  V,  Rynd,  26  Smith,  59,  followed. 

The  Act  was  intended,  however,  only  to  prevent  the 
wilful  or  careless  cutting  of  another's  timber.  Hence  the 
owner  of  land  whereon  such  cutting  is  done  has  no  right 
to  avail  himself  of  the  provisions  of  the  Act  if  he  has  by 
any  positive  acts  misled  the  defendant  as  to  the  extent  of 
his  claim,  even  though  at  the  time  of  the  commission  of 
said  acts  he  was  ignorant  that  his  title  extended  beyond 
the  limits  at  that  time  claimed  by  him. 

The  party  having  a  good  title  to  unimproved  land  is 
constructively  in  possession  thereof. 

Where  the  location  of  a  tract  of  land  long  before  sur- 
veyed has,  up  to  the  time  of  bringing  a  suit  in  reference 
thereto,  been  generally  recognized  to  be  as  claimed  by  one 
of  the  parties,  evidence  to  the  effect  that  surveyors  and 
other  parties  interested,  including  the  opposite  party,  had 
formerly  recognized  its  location  to  be  such,  is  admissible 
to  prove  that  that  is  its  true  location,  even  though  there 
may  be  other  evidence  in  the  case  showing  that  that  b  not 
the  true  location. 

Where  a  party  claims  title  to  real  estate  under  a  sale  of 
an  unseated  tract,  whereof  it  is  alleged  to  be  a  part,  for 
taxes,  evidence  that  said  real  estate  was  included  at  the 
time  of  sale  within  the  described  limits  of  an  adjoining 
seated  tract  whereon  taxes  had  been  regularly  paid,  is  ad- 
missible to  show  want  of  title  thereto  in  the  party  claim- 
ant» 

Error  to  the  Common  Pleas  of  Clearfield 
County. 

Trespass,  brought  March  24,  1873,  ^X  Ceorge 
B.  Go(>dlander  against  George  Kramer,  William 
Bell,  et  al,f  to  recover  treble  damages  for  cutting 
trees  on  land  of  the  plaintiff*  in  the  winter  of 
1872-3. 

*  The  Act  of  29  March,  1824,  2  3  (8  Sm.  Laws,  283), 
provides  that  '*  In  all  cases  where  any  person  .... 
shall  cut  down  or  fell,  or  employ  any  person  or  persons 
to  cut  down  or  fell,  any  timber  tree  or  trees,  growing  upon 


The  defendants  were  the  joint  owners  of  an 
adjoining  tract  known  as  the  **  Jonathan  B.  Smith 
survey,  No.  5862."  The  fact  of  cutting  was  not 
denied,  but  the  defence  set  up  was:  That  the 
tract  of  plaintiff  was  not  located  where  the  plain- 
tiff claimed  it  to  be,  and  did  not  cover  the  ground 
where  the  timber  was  cut ;  that  the  land  on 
which  the  timber  was  cut  was  within  the  bounda- 
ries of  a  tract  held  by  George  Kramer,  one  of 
the  defendants,  as  seated  land,  which  was  taxed 
on  the  seated  list,  and  that  Kramer  had  paid 
taxes  on  it  as  seated  land  for  the  years  1862-63 ; 
that  as  to  the  timber  cut  on  the  western  part  of 
the  land  claimed  by  Goodlander,  /.  ^.,  on  that 
part  west  of  a  certain  survey,  made  in  1870  in 
the  name  of  G.  B.  Goodlander,  being  a  strip 
about  50  perches  wide  and  313  perches  long, 
upon  which  most  of  the  timber  was  cut,  there 
could  not,  in  any  event,  be  a  recovery  for  double 
or  treble  damages,  for  the  reason  that  the  cut-*- 
ting  upon  it  was  not  a  cutting  without  the  consent 
of  the  owner  within  the  meaning  of  the  law,  and 
that  Goodlander  had  no  such  possession  of  said 
strip  at  and  before  the  time  the  suit  was  brought 
as  entitled  him  to  recover,  at  all,  in  this  action 
of  trespass  for  what  was  cut  on  that  strip. 

On  the  trial  of  the  case  before  Cummin,  P.  J., 
the  following  facts  appeared :  **  Tract  No.  1434, 
David  Kennedy,**  was  a  survey  made  June  4, 
i793>  "PO*^  ^  warrant  dated  May  17,  1792,  for 
363  acres,  118  perches,  and  allowance.  Accord- 
ing to  the  official  draft,  it  was  155  perches  wide 
from  east  to  west,  and  398  perches  long  from 
north  to  south.  It  called  for  a  beech  tree  at  its 
southwestern  comer,  and  for  posts  at  the  other 
comers.  It  called  for  the  Ann  Kennedy  survey. 
No.  305,  on  the  north,  and  vacant  land  on  the 
other  three  sides.  Prior  to  1873,  it  was  con- 
sidered that  the  northeast  corner  of  tract  No. 
1434,  and  the  southeast  comer  of  the  Ann  Ken- 
nedy tract  were  at  the  same  point.  This  tract 
was  purchased  by  the  plaintiff,  George  B.  Good- 
lander, at  a  treasurer's  sale  of  unseated  lands  for 
taxes  on  June  13,  1864. 

West  of  the  said  David  Kennedy  tract,  No. 
i434»  was  another  David  Kennedy  tract.  No. 
386,  a  survey  of  1785.  The  actual  distance 
across  from  No.  386  to  No.  1434,  according  to 
its  recognized  location  prior  to  September,  1873, 
was,  according  to  actual  measurement,  about  326 
perches. 

*'  Jonathan  B.  Smith,  No.  5862,"  was  a  sur- 
vey made  December  8, 1808,  on  a  warrant  dated 

the  lands  of  another,  without  the  consent  of  the  owner 
thereof,  he,  she,  or  they  so  offending  shall  be  liable 
to  pay  to  such  owner  double  the  value  of  such  tree  or 
trees  so  cut  down  or  felled ;  or,  in  case  of  the  conversion 
thereof,  to  the  use  of  such  offender  or  offenders,  treble  the 
value  thereof,  to  be  recovered,  with  costs  of  suit,  by  action 
of  trespass  or  trover,  as  the  case  may  be ;  and  no  prose- 
cution by  indictment  shall  be  a  bar  to  such  action.'* 
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Sept.  6,  1804,  the  patent  for  which  was  granted 
January  16, 1845,  to  J.  B.  Linton,  trustee  for  the 
heirs  of  Samuel  Cochran.  It  called  for  Kennedy 
survey.  No.  386,  on  the  west  and  on  the  north, 
and  for  a  service-berry  corner  of  that  survey  in 
its  angle;  and  for  Kennedy  survey,  No.  1434, 
on  the  east,  thereby  filling  up  the  intervening 
space.  The  distance  called  for  in  the  officii 
draft  between  the  Kennedy  surveys  was  192 
perches.  From  a  birch  at  its  southeastern  cor- 
ner to  its  western  line,  its  official  length  was  584 
perches.  Its  actual  length  on  the  ground,  in- 
cluding all  of  the  land  in  dispute,  was  578/^ 
perches.  This  survey  in  extending  across  from 
No.  386  to  No.  1435  had  an  actual  excess  of  134 
perches  over  its  ^r/a/ width  ;  .hence,  if  limited 
to  its  official  width,  a  vacant  piece  of  land  would 
have  been  left  between  the  J.  B.  Smith  and  the 
Kennedy  survey.  No.  1434,  and  for  this  tract  ac- 
cordingly J.  B.  Gopdlander,  the  plaintiff,  took 
out  a  warrant  as  vacant  land  on  September  27, 
1870.  Survey  was  made  and  returned,  and 
patent  granted  October  31,  1870.  The  survey 
makes  the  tract  130  perches  wide  from  east  to 
west,  and  445  perches  long  from  north  to  south. 
It  calls  for  the  David  Kennedy,  No.  1434,  and 
the  Josiah  W.  Smith  survey  on  the  east,  and  the 
Jonathan  B.  Sm'ith,  No.  5862,  on  the  west ;  also 
for  Frederick  Zeigler  on  the  north  and  Henry 
Beck  on  the  south.  In  making  this  survey  a  new 
line  was  marked  by  the  surveyor  as  its  western 
boundary,  forming  the  division  line' between  it 
and  the  J.  B.  Smith  survey. 

This  new  line  was  regarded  by  Goodlander  as 
his  western  boundary.  In  the  winter  of  1872-3 
Lentz  (Kramer  and  BelVs  jobber),  with  a  crew  of 
men,  cut  almost  all  the  timber  west  of  that  line, 
and  was  directed  by  his  employers  to  cut  beyond 
the  line.  To  this  he  objected,  having  heard  (as 
he  testified  at  the  trial)  that  Goodlander  claimed 
up  to  that  line  under  a  recent  warrant.  Kramer 
and  Bell,  however,  urged  him  to  proceed,  and 
he  accordingly  put  his  men  to  work  on  the 
Goodlander  survey,  when  this  suit  was  brought. 
The  defendants  were  arrested  and  held  to  bail.  In 
the  affidavit  for  a  capias,  filed  24th  March,  1873, 
plaintiff  complained  of  cutting  white  timber  trees 
**  on  tract  surveyed  in  name  of  George  B.  Good- 
lander    .     .     .     adjoining  No.  1434,  etc.** 

After  the  bringing  of  this  suit,  a  careful  ex- 
amination of  the  country  was  made,  and  in 
August,  1873,  ^^^  Moore,  a  surveyor,  found  a 
north  and  south  line  of  1793  a^ut  173  perches 
west  of  the  recognized  location  of  the  western 
boundary  of  No.  1434.  This  line  he  at  once 
claimed  to  be  the  western  boundary  line  of  the 
David  Kennedy  survey.  No.  1434.  The  effect 
of  this  was  to  move  that  survey  173  perches  west 
of  its  accepted  location,  and  to  leave  the  land  it 
had  been  supposed  to  cover  unoccupied.      For 


this  ground  Moore  immediately  took  out  a  war- 
rant, on  which  survey  was  made  and  returned. 
Immediately  after  this,  G.  B.  Goodlander,  as 
owner  of  No.  1434,  adopted  Moore's  theory, 
and  claimed  the  line  of  1793  ^  ^^s  western 
boundary.  This  made  the  David  Kennedy  No. 
1434  cover  all  the  land  in  dispute,  and  brought 
the  western  boundary  thereof  50  perches  west  of 
the  west  line  of  the  Geo.  B.  Goodlander  survey 
of  1870.  Upon  the  strip  intervening  between 
the  old  line  of  1 793  and  the  west  line  of  the 
(jeo.  B.  Goodlander  survey  of  1870,  defendants 
had  cut  nearly  300,000  feet  of  the  timber  in  dis- 
pute. The  Geo.  B.  Goodlander  survey  now 
covered  nothing  but  99  acres  at  the  south  end  of 
1434.  The  plaintiff  then,  on  December  31, 
1878,  filed  his  narr.,  declaring  against  the  de- 
fendants for  cutting  upon  a  '*  tract  of  land  con- 
taining four  hundred  and  thirty  acres,  more  or 
less,  and  being  warrant  and  survey  No.  1434,  in 
the  name  of  David  Kennedy,  said  tract  being 
owned  by  said  plaintiff.** 

It  further  appeared,  at  the  trial,  that  Jacob 
Kuntz  became  the  owner  of  the  J.  B.  Smith  sur- 
vey in  1849  J  ^^^  ^^^  owners  of  that  survey  al- 
ways claimed  that  it  extended  from  No.  386  to 
No.  1434,  giving  No.  1434  its  recognized  loca- 
tion ;  that  upon  this  location  of  No.  1434  at  the 
southwest  corner  where  a  beech  was  called  for, 
there  was  still  standing,  in  1849,  ^  ^^^^  ^cc> 
marked  as  a  comer,  which  Kuntz  thought  was  a 
beech,  and  a  pitch  pine  marked  as  a  witness ; 
that  there  also  was  a  line  running  from  this  cor- 
ner north  \  that  Kuntz  bought  the  south  survey 
as  reaching  to  that  boundary,  and  so  claimed 
and  held  it.  Kuntz  also  owned  the  tract  No. 
386.  He  put  together  and  used  as  one  body  of 
land  a  portion  of  the  eastern  end  of  No.  386, 
and  the  eastern  part  of  the  J.  B.  Smith  survey. 
This  body  included  all  that  part  of  the  Smith 
survey  intervening  between  the  two  Kennedy 
surveys.  On  it  was  a  saw  mill,  a  house,  and 
several  acres  of  cleared  land.  These  improve- 
ments were  kept  up  by  successive  owners.  The 
body  of  land  appeared  to  have  been  claimed 
continuously,  and  used  by  the  successive  owners 
as  one  property.  In  1859  Kramer  purchased 
the  property ;  he  went  around  the  land  and  saw 
its  boundaries  as  claimed  by  the  defendants  in 
this  suit.  He  purchased  to  those  boundaries; 
but  it  does  not  appear  that  the  distances  were 
mentioned,  or  the  quantity  calculated  from  ac- 
tual measurement.  The  amount  mentioned  in 
the  deeds  and  tax  books  was  735  acres.  This 
body  of  land  was  assessed  on  the  seated  list  for 
1862-1863  as  735  acres  and  saw-mill,  and  the 
taxes  were  paid  in  the  seated  lists  of  those  years. 
The  land  was  on  the  unseated  list  prior  to  i860, 
but  in  that  year  Kramer  put  it  on  the  seated  list. 
In  1870  Kramer  sold  to  Bell;  a  survey  was  then 
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made,  and  the  tract  found  to  contain  1022  acres 
net  measure,  which  would  be  960  acres  with  the 
usual  allowance.  After  this  ^e  assessment  was 
changed  to  960  acres.  Before  this  the  parties 
did  not  know  the  number  of  acres.  In  187 1, 
Bell  conveyed  back  to  Kramer  an  undivided 
half.  After  this  Kramer  and  Bell  continued  to 
hold  together. 

The  defendants  requested  the  Court  to  charge 
(JnUr  alia) — 

(2)  The  plaintiffs  warrant,  survey,  and  patent 
in  his  own  name  in  1870,  taking  up  the  excess 
of  the  J.  B.  Smith  at  the  east  end,  as  vacant 
land,  and  calling  for  the  D.  Kennedy,  No.  1434, 
on  the  east,  and  for  the  J.  B.  Smith  survey  on 
the  west,  together  with  his  claim  under  his  said 
survey  and  patent,  were  inconsistent  with  the 
claim  he  now  makes  to  the  land  lying  west  of  the 
said  Goodlander  survey,  on  what  was  represented 
on  that  survey  as  the  J.  B.  Smith  tract.  This 
with  the  records  and  other  evidence  in  the  case 
constitutes  such  a  recognition  of  the  J.  B.  Smith 
title  as  to  debar  plaintiff  from  recovering  double 
or  treble  damages  under  the  Act  of  1824,  for  the 
timber  cut  west  of  the  Gk)odlander  warrant.  It 
is  not  such  a  cutting  without  the  consent  of  the 
owner  as  is  contemplated  by  the  Act  of  1824. 
Refused  (2d  assignment  of  error). 

(3)  Especially  is  this  true,  when  it  further  ap- 
pears in  evidence,  that  the  defendants  claimed  and 
held,  under  color  of  the  J.  B.  Smith  title,  the 
land  immediately  west  of  the  Goodlander  war- 
rant, in  connection  with  another  smaller  piece 
of  an  adjoining  survey,  as  one  property;  on 
which  they,  at  and  before  the  time  the  said  Good- 
lander survey  was  made,  as  well  as  up  to  the 
bringing  of  the  suit,  had  various  buildings  and 
from  six  to  twenty  acres  of  cleared  land,  and  a 
tenant  residing  there,  a  part  of  which  improve- 
ments were  on  the  said  J.  B.  Smith  survey. 
Refused  (3d  assignment). 

(4)  Under  the  facts  in  evidence,  of  the  charac- 
ter referred  to  in  the  last  two  preceding  points, 
the  plaintiff  cannot  maintain  this  action  for  the 
timber  cut  by  defendants,  or  under  their  order, 
before  their  suit  was  brought,  west  of  the  line  of 
the  G.  B.  Goodlander  survey.  Refused  (4th  as- 
signment). 

(6)  If  the  location  of  the  David  Kennedy  sur- 
vey, as  claimed  by  the  defendants,  has  been  re- 
cognized as  the  proper  one  up  to  about  the  time 
this  suit  was  brought,  by  surveyors  and  others 
whose  business  or  interest  led  them  to  look  for 
it,  this  constitutes  evidence  bearing  on  the  loca- 
tion of  the  survey,  especially  after  the  lapse  of 
so  great  a  time  as  to  render  it  difficult  to  prove 
the  existence  of  the  original  landmarks.  Re- 
fused  (  5  th  assignment). 

(7)  If,  as  testified  by  George  Kramer,  in  1862 
and  1863,  the  land  in  dispute,  on  which  the  tim- 


ber was  cut,  was  within  the  defined  boundaries  of 
a  body  of  land  in  the  seated  list  held  by  George 
Kramer,  one  of  the  defendants,  upon  which  body 
of  land  there  were  improvements,  and  the  taxes 
paid  for  those  years;  then  this  land  was  dis- 
charged from  taxes,  and  George  B.  Goodlander 
got  no  title  by  the  treasurer's  sale  of  1864,  and 
cannot  recover  in  this  suit.  Refused  (6th  as- 
signment). 

The  Court  charged  the  jury  {inter  alia) :  "A 
man  who  cuts  timber  is  bound  to  know  that  he 
is  cutting  on  his  own  land,  or  that  he  has  the 
right  or  liberty  from  the  owner  to  cut,  otherwise 
he  cuts  the  timber  at  his  peril.  He  is  bound  to 
know  the  provisions  of  this  Act  of  Assembly.  It 
makes  no  difference  whether  he  thought  he  was 
on  his  own  land  or  not ;  he  is  bound  to  know 
whether  he  is  cutting  his  own  or  not.  This  is 
the  provision  of  the  Act  of  Assembly,  and  it  is 
binding  upon  you  as  it  is  upon  me." 

The  jury  found  a  verdict  for  the  plaintiff  for 
16,963.18,  and  judgment  thereon.  The  defend- 
ants thereupon  took  this  writ,  assigning  for  error 
the  refusal  to  charge  as  requested  in  their  points 
above  stated,  and  the  portion  of  the  charge  above 
given. 

McEnally  and  Mc  Curdy  ^  for  plaintiffs  in  error. 

The  timber  was  cut  with  the  implied  consent 
of  Goodlander.  The  evidence  shows  this.  It 
may  be  alleged  that  if  he  consented,  it  was  under 
a  mistake  in  regard  to  his  title  and  his  rights. 
This  makes'  no  difference.  If,  as  held  by  the 
Court  below,  the  man  who  cuts  is  bound  to  know 
his  own  land,  the  law  will  also  apply  with  equal 
force  to  the  man  upon  whose  land  timber  is  cut. 
The  Court  erred  in  declining  to  affirm  the  second 
point  of  defendants  below. 

I.  Greenleaf  on  Evidence,  }  197,  a. 

The  Court  erred  in  instructing  the  jury  that 
some  positive  direction  or  permission  by  the 
owner  of  the  land  is  necessary  in  order  to  make 
out  consent  under  the  Act  of  1824.  As  to  what 
is  necessary  to  maintain  an  action  of  trespass,  see 
Boults  V,  Mitchell,  3  Harris,  371. 
Weitzel  v.  Marr,  10  Wright,  463. 

As  to  acquiescence  constituting  consent — 

I.  Greenleaf  on  Evidence,  {J  166,  199. 

II.  Wharton's  Law  of  Evidence,  {{  1 146,  1 148. 
I.  Brightly's  Digest,  pp.  886-1^. 

The  sixth  point  of  defendants  below  should 
have  been  affirmed.  Both  in  this  country  and 
in  England  ancient  boundaries  are  provable  by 
generd  reputation  in  a  question  involving  public 
rights.  But  in  some  portions  of  America,  and 
especially  in  Pennsylvania,  much  greater  latitude 
is  allowed.  Such  testimony  is  admissible  here  in 
regard  to  private  rights,  and  also  the  declarations 
of  deceased  persons,  such  as  surveyors  or  adjoin- 
ing owners. 

Caufman  v,  Presbyterian  Congregation,  6  Binnej,  59. 

Hamilton  v,  Menor,  2  Serj.  &  Rawle,  70. 

McCausland  v.  Fleming,  13  Smith,  36. 
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Buchanan  v.  Moore,  lo  S.  &  R.  275. 

"Wray  v.  Miller,  2  Harris,  289. 

Bender  v.  Pitzcr,  3  Casey,  333. 

Birmingham  Borough  v,  Anderson,  4  Wright,  506. 
If  the  taxes  on  the  land  in  dispute  for  1862  and 
1863  were  paid  by  Kramer,  the  sale  to  Good- 
lander  was  void,  and  the  seventh  point  of  de- 
fendants below  should  have  been  amrmed. 

Reading  v,  Finney,  23  Smith,  467. 
If  the  tracts  of  land  contained  more  or  less 
acres  than  were  designated  in  the  tax  books,  it  is 
a  matter  of  no  consequence.  It  is  the  tract 
which  is  assessed  and  not  the  acres.  The  acres 
simply  answer  the  purpose  of  designation  or 
description. 

Williston  V.  Colkett,  9  Barr,  38. 

Brown  i/.  Hays,  16  Smith,  235. 

Reading  v,  Finney,  23  Smith,  467. 

Wallace  and  Krebs^  for  defendant  in  error. 
Kramer  knew  he  did  not  own  the  land,  and 
he  cut  the  timber  without  the  owner's  consent. 
He  not  only  cut  on  the  forty-rod  strip,  but  be- 
yond it,  and  upon  the  land  included  in  the 
Goodlander  warrant.  What  Goodlander  knew 
of  his  own  land  is  not  the  legal  test  of  the  de- 
fendant's liability  under  the  Act  of  1824.  The 
third  section  makes  the  test  of  liability  the  doing 
^'without  the  consent  of  the  owner.*'  It  does 
not  matter  whether  the  cutting  was  within  or 
without  the  line  of  the  Goodlander  warrant ;  if 
it  was  cut  on  Goodlander 's  land  the  defendants 
are  liable,  and  no  act  of  Goodlander,  in  mistake 
of  his  true  rights,  can  relieve  thjem. 

O'Reilly  v,  Shadle,  9  Casey,  489. 

Watson  t/.  Rynd,  26  Smith,  59. 

The  mere  claim  of  defendants  below  as  to 
their  location  of  the  survey,  unaccompanied  by 
actual  possession,  was  not  evidence  on  the  ques- 
tion where  the  survey  really  was.  Neither  the 
Court,  nor  defendant  in  error,  contravene  the 
position  that  declarations  of  deceased  persons 
having  knowledge,  is  evidence  of  boundary;  but 
that  is  not  the  question  in  defendant's  sixth 
point. 

June  22,  1881.  The  Court.  In  1864  the 
plaintiff  purchased  the  David  Kennedy  tract, 
No.  1434,  at  treasurer's  sale,  sold  for  the  taxes 
of  1862  and  1863,  assessed  as  unseated.  This 
tract  was  warranted  in  1792,  surveyed  in  1793, 
and  patented  to  Robert  Kennedy  in  181 5.  It 
does  not  appear  that  the  plaintiff  occupied  it  or 
ascertained  its  location  until  after  the  alleged 
trespass  by  defendants.  Before  the  cutting  of  the 
timber,  on  September  27,  1870,  he  procured  a 
warrant  on  which  he  had  a  survey,  and,  in  Oc- 
tober of  the  same  year,  obtained  a  patent  for  a 
tract  of  land  containing  341  acres  16^^  perches 
and  allowance;  bounded  on  the  west  by  the 
Jonathan  B.  Smith  tract  and  on  the  east  by  tract 
No.  1434.    The  defendants  owned  the  eastern 


part  of  the  Jonathan  B.  Smith  tract,  No.  5862, 
warranted  in  1804  and  surveyed  in  1808,  one  of 
them  having  purchased  the  same  prior  to  1859. 
If  the  testimony  on  their  part  is  true,  they  bought 
and  continnoudy  claimed  to  the  same  line  which 
the  plaintiff  made  the  eastern  boundary  of  his 
said  survey,  namely,  the  west  line  of  the  David 
Kennedy  tract.  The  plaintiff  now  says  he  lo- 
cated a  new  warrant  on  land  which  he  already 
owned,  and,  in  ignorance  of  the  facts,  fixed  the 
boundary  thereof  50  perches  east  of  the  line  be- 
tween' his  and  the  defendants'  lands.  He  there- 
fore demands,  in  case  the  jury  find  he  did  own 
the  land  prior  to  said  location,  three  times  the 
amount  of  actual  damages  done  by  the  defend- 
ants in  cutting  and  converting  the  timber  outside 
the  line  of  said  location. 

In  view  of  the  foregoing  facts^  the  Court  in- 
structed the  jury  that  if  they  found  for  the  plain- 
tiff for  the  timber  cut  between  the  line  of  the 
tract  No.  5862  and  the  line  of  his  said  survey, 
he  was  entitled  to  treble  damages  under  the  Act 
of  March  29,  1824  (P.  L.  152).  That  statute 
in  plain  terms  makes  one  who  cuts  timber  on 
another's  land  and  converts  it  without  the  owner's 
consent,  liable  to  treble  damages,  although  he  had 
no  knowledge  that  it  was  not  on  his  own  land. 
Watson  V.  Rynd  et  al,  (26  P.  F.  S.  59).  The 
ruling  of  the  learned  Judge  was  clearly  right, 
unless  the  plaintiff  within  the  intendment  of  the 
statute  consented  to  the  cutting  and  taking  of  the 
timber.  Consent  may  be  shown  by  acts  as  well 
as  words.  As  the  man  who  cuts  timber  is  bound 
to  kpow  it  is  on  his  own  land,  or  that  he  has  the 
owner's  permit,  so  the  owner  of  timber  land  is 
bound  to  know  where  it  is,  and  to  do  no  act  to 
mislead  an  adjoining  owner  or  adverse  claimant. 
He  shall  not  make  a  line  on  the  ground  and  os- 
tensibly invite  a  claimant  to  cut  up  to  that  line 
and  then  recover  three  times  the  value  of  the 
timber.  It  is  not  the  purpose  of  the  statute  to 
enable  him  to  sell  his  timber  at  such  prices.  Its 
object  is  the  prevention  of  wilful  or  careless  cut- 
ting of  another's  timber  by  at  once  punishing  the 
wrong  done  and  amply  compensating  the  owner. 
Had  the  plaintiff  known  that  tract  No.  1434  was 
located  where  he  now  claims,  and  that  the  de- 
fendants claimed  title  to  the  same  land,  what 
interpretation  would  be  given  to  this  Act  ?  None 
other  than  that  he  defined  his  lines  and  attempted 
to  perfect  his  title.  Had  there  been  a  vacancy 
between  tracts  5862  and  1434,  as  he  believed,  he 
would  have  no  right  against  anybody  for  cutting 
timber  without  the  lines  of  his  survey.  As  re- 
spects others,  the  plaintiff's  acts  must  be  treated 
as  if  he  had  known  liis  rights.  He  who  misleads 
another  by  positive  acts  as  to  the  extent  of  his 
claim,  shall  be  taken  as  inviting  or  consenting, 
and  it  makes  no  difference  that  he  was  ignorant 
of  his  tide  or  of  the  location  of  his  land.    The 
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defendants'  second  point  should  have  been  af- 
firmed. That  portion  of  the  charge  set  forth  in 
the  seventh  assignment,  though  correct,  should 
have  been  accompanied  by  instruction  that  the 
acts  of  the  plaintiff,  in  connection  with  the  un- 
controverted  facts,  evidenced  that  he  gave  liberty 
to  the  defendant  to  cut  up  to  the  line  that  he  had 
marked  on  the  ground.  Were  these  acts  not 
shown  by  written  evidence  and  other  facts  virtu- 
ally conceded,  the  instruction  should  have  been 
that  if  the  facts  assumed  in  the  second  and  third 
points  of  defendants  were  true,  they  were  not 
liable  for  treble  damages. 

Although  the  plaintiff's  conduct  was  equiva- 
lent to  such  consent  as  in  good  conscience  ought 
to  bar  his  right  under  the  statute  to  recover  three 
times  the  value  of  the  timber,  it  did  not  defeat 
his  title  to  the  land,  of  which  the  timber  was  a 
part.  Constructively,  the  party  who  has  good 
title  is  in  possession  of  unimproved  land,  and  the 
evidence  does  not  take  this  case  out  of  the  rule. 
The  defendants'  fourth  point  was  rightly  refused. 

We  think  the  circumstances  of  this  case  re- 
quired affirmance  of  the  defendants'  fifth  point, 
namely,  **  If  the  location  of  the  David  Kennedy, 
as  claimed  by  the  defendants,  has  been  recognized 
as  the  proper  one  up  to  and  about  the  time  this 
suit  was  brought — ^by  the  surveyors  and  others 
whose  business  or  interests  led  them  to  look  for 
it — this  constitutes  evidence  bearing  on  the  loca- 
tion of  the  survey,  especially  after  the  lapse  of 
so  great  a  time  as  to  render  it  difficult  to  prove 
the  existence  of  the  original  landmarks."  The 
facts  in  this  point  are  not  assumed,  and  the  jury 
would  have  been  warranted  in  finding  them.  A 
number  of  surveyors,  also  persons  interested,  had 
had  occasion  to  look  for  the  location  of  the  tract, 
and  if  all,  not  part,  including  the  plaintiff  him- 
self, had  so  recognized  its  location,  it  was  evi- 
dence to  consider  its  strength  or  weakness  de- 
pending on  the  other  evidence  in  the  cause.  If 
there  were  no  other  evidence,  this  would  deter- 
mine the  location,  and  would  be  admissible  for 
the  same  reason  that  hearsay  of  deceased  persons 
is  evidence  in  case  of  an  old  boundary.  Because 
there  is  other  evidence  this  should  not  be  ex- 
cluded. Except  the  denial,  the  remarks  of  the 
Court  in  answer  to  the  point  were  entirely  cor- 
rect. 

We  are  of  opinion  that  it  was  error  to  deny 
the  defendants*  seventh  point.  George  Kramer 
testified  that  he  bought  the  land  as  one  body, 
including  the  eastern  part  of  the  Smith  survey. 
No.  58^2,  and  a  small  part  of  the  David  Ken- 
nedy tract.  No.  386 ;  that  the  boundaries  were 
described  and  shown  to  him  by  Kuntz  and  Bailey, 
and  extended  to  the  David  Kennedy  line  on  the 
east,  including  the  land  in  dispute  within  his 
lines ;  that  there  were  four  or  five  acres  cleared, 
a  house,  stable,  and  frujt  trees,  also  a  saw-mill  on 


the  land  at  that  time ;  that  the  improvements  were 
partly  on  both  tracts,  and  that  he  held  the  land 
together  as  one  property;  that  in  t86o  he  changed 
the  land  from  the  unseated  to  the  s^ted  list, 
and  paid  the  taxes  for  the  years  1861,  1862,  and 
1863,  and  for  years  subsequently.  If  these  were 
the  facts,  a  sale  of  part  of  the  land  as  unseated 
for  the  taxes  of  1862  and  1863  vested  no  title 
in  the  purchaser.  Kuntz  owned  the  land,  as  he 
says,  for  several  years  prior,  had  it  surveyed  by 
David  Ferguson,  the  east  line  being  where  the 
defendants  now  claim,  and  the  land  now  in  dis- 
pute was  within  his  lines.  Both  Kuntz  and 
Kramer  claimed  to  the  Kennedy  tract.  No.  1434 ; 
they  did  not  include  any  part  of  that  tract  know- 
ingly, and  contend  that  the  land  in  dispute  is 
part  of  the  Jonathan  B;  Smith  tract.  The  real 
question  is  whether  the  land  in  dispute  was  actu- 
dly  included  within  defined  boundaries,  the 
whole  being  assessed  as  seated.  This  would  not 
be  alone  determined  by  the  number  of  acres  in 
the  assessment,  but  the  quantity  would  be  a  fact 
to  consider  with  other  testimony  having  greater 
or  less  weight,  according  to  the  circumstances. 
Very  likely  the  Court  was  of  opinion  that  if 
Kramer  had  mistakenly  claimed  to  the  east  line 
of  tract,  No.  1434,  thereby  including  it  in  his 
body  of  land,  that  did  not  make  it  a  part  of  his 
seated  tract  extending  only  to  the  west  line  of 
No.  1434;  and  that  if  said  tract  is  located  where 
the  plaintiff  claims,  it  is  vested  in  him  by  the 
tax  sale  and  treasurer's  deed.  Nevertheless,  the 
defendants  were  entitled  to  an  affirmance  of  the 
point ;  though  with  full  and  proper  instructions 
the  jury  might  well  have  found  that  the  land  in 
dispute  is  part  of  the  David*  Kennedy  tract.  No. 
1434,  and  that  said  tract  was  rightly  assessed  and 
sold  as  unseated. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Trunkey,  J. 

[See  next  case.] 


May,  *8o,  187.  June  14,  1881. 

Kramer  and  Bell  v.  Goodlander.    [No.  a.] 

Evidence — Declarations  of  deceased  surveyors 
concerning  boundaries  —  When  admissible — 
Effect  thereof—Sale  of  unseated  lands —  When 
void. 

The  declarations  of  a  deceased  surveyor,  made  by  him 
on  the  ground  and  at  the  time  of  examining  a  line,  are 
admissible  in  evidence.  The  more  careful  and  thorough 
his  examination  was,  the  greater  the  weight  which  should 
be  attached  to  his  declarations. 

Where  a  person  claims  title  to  real  estate  under  a  sale 
for  taxes  of  an  unseated  tract,  whereof  it  is  alleged  to  be 
a  part,  evidence  that  said  real  estate  was  included  at  the 
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time  of  sale  within  the  described  limits  of  an  adjoining 
seated  tract,  whereon  taxes  had  been  regularly  paid,  is 
admissible  to  show  want  of  title  thereto  on  the  part  of  the 
claimant 

Error  to  the  Common  Pleas  of  Clearfield 
County. 

Trespass  vi  et  artnis  de  bonis  asportatis  by 
George  B.  Goodlander  against  George  Kramer, 
W.  E.  Bell,  et  aL,  for  breaking  close,  cutting, 
and  carrying  away  timber  trees  from  plaintiffs 
land  in  Brady  Township. 

This  was  the  second  suit  between  these  parties. 
This  action  was  brought  to  recover  double  and 
treble  damages  for  timber  cut  between  March  24, 
1873,  ^^^  March  14,  1874. 

At  the  trial  before  Orvis,  J.,  the  plaintiff 
claimed  to  recover  as  owner  of  the  tract  of  land 
known  as  the  David  Kennedy  survey,  No.  1434, 
upon  which  the  timber  was  cut,  on  his  title  to 
said  tract  as  set  forth  in  the  first  case  of  Kramer 
and  Bell  v.  Goodlander  (above  reported).  The 
defense  was  the  same  as  that  in  the  preceding 
case. 

Jacob  Kuntz,  one  of  the  former  owners  of 
Kennedy  survey.  No.  386,  and  the  Jonathan  B. 
Smith  survey,  testified  on  behalf  of  the  defend- 
ants, that  he  became  owner  of  the  tract  in  1847, 
that  he  employed  one  David  Ferguson  to  survey 
it  for  him,  that  they  started  at  a  red  oak  at  the 
northeast  comer  of  the  David  Kennedy  survey. 
No.  386,  and  ran  east  to  a  north  and  south  line 
pointed  out  by  Zeigler,  a  proprietor  of  adjoining 
lands,  that  they  kept  on  southward  on  this  line 
until  they  reached  a  comer  where  they  found  a 
dead  beech  tree.  [David  Kennedy  tract.  No. 
1434,  calls  for  a  beech  tree  at  its  southwestern 
comer,  vide  preceding  case.] 

That  this  line  was  the  one  defendants  in  this 
suit  claimed  to  be  their  eastern  boundary ;  that 
this  surveying  was  done  thirty  or  thirty-one  years 
previous  to  the  trial,  and  that  the  surveyor,  Fer- 
guson, had  since  died.  Defendants  then  pro- 
posed to  prove  by  the  same  witness  **  what  David 
Ferguson,  surveyor,  who  made  the  survey  on  the 
ground,  since  dead,  said  when  on  the  ground  at 
the  time  of  making  the  survey  for  Kuntz,  the 
owner  of  the  J.  B.  Smith  warrant,  as  to  what  the 
beech  testified  to  by  Kuntz  was.,  also  as  to  what  he 
said  the  line  on  which  he  found  it  was,  that  is, 
the  north  and  south  line ;  the  parties  being  then 
on  the  ground  searching  for  the  west  line  of 
David  Kennedy,  No.  1434,  as  the  eastem  bound- 
ary of  Jonathan  B.  Smith." 

The  plaintiff  objected  on  the  ground  that  the 
proof  showed  that  neither  surveyor  nor  wit- 
ness examined  either  line,  comer,  or  witness  to 
comer,  to  ascertain  its  age,  and  the  means  of 
knowledge  being  wanting,  the  testimony  was  in- 
competent ;  that  the  evidence  offered  was  purely 
hearsay,  irrelevant,  and  incompetent;  that  the 


declarations  were  merely  those  of  a  deceased 
surveyor  employed  by  an  owner  of  an  opposing 
title,  as  to  a  fact  of  which  he  had  no  knowledge, 
never  having  been  on  the  ground  before  that 
date.  Objection  sustained.  Exception  (ist  as- 
signment of  error). 

The  defendants  requested  the  Court  to  charge, 
inter  alia.  (6)  If,  as  testified  by  George  Kra- 
mer, in  1862  and  1863,  the  land  in  dispute,  on 
which  the  timber  was  cut,  was  within  the  bound- 
aries of  a  body  of  land  in  the  seated  list,  held 
by  George  Kramer,  one  of  the  defendants,  upon 
which  body  of  land  there  were  improvements, 
and  the  taxes  paid  for  those  years — then  this  land 
was  discharged  from  taxes,  and  George  B.  Good- 
lander got  no  title  by  the  treasurer's  sale  of  1864, 
and  cannot  recover  in  this  suit."  Answer,  **  We 
answer  this  point  as  we  have  instructed  you  in 
our  general  charge.  If  the  assessment  on  the 
seated  list  by  Kramer  of  735  acres,  included 
this  land  in  dispute,  and  you  find  from  the  evi- 
dence that  the  taxes  of  1862  and  1863  were  paid 
before  the  13th  June,  1864,  then  the  land  would 
be  discharged  from  taxes,  and  the  sale  would  give 
no  tide.  If  the  taxes  were  not  paid  until  after 
the  treasurer's  sale  of  June  13th,  1864,  the  pur- 
chaser got  a  good  title  by  that  sale,  and  if  the 
David  Kennedy  is  located  where  the  plaintiff 
claims  it,  your  verdict  should  be  for  the  plaintiff." 

The  Court  charged  the  jury  {inter  alia)  as 
follows :  **  The  defendants  allege  that  they  had 
paid  all  the  taxes  upon  this  land ;  that  they  had 
purchased  the  old  David  Kennedy  tract.  No. 
386,  and  also  the  Jonathan  B.  Smith,  and  that 
they  ran  the  lines,  and  in  doing  so,  included 
this  land  in  dispute,  and  that  the  number  of 
acres  upon  which  they  paid  taxes  was  735,  and 
in  order  to  make  up  that  number  of  acres  they 
would  include  all  this  land  in  dispute.  They 
claim  that  they  have  held  that  body  of  land,  and 
paid  taxes  upon  each  assessment,  including  that 
of  1862  and  1863.  It  is  alleged  by  the  plaintiff 
that  there  are  several  hundred  acres  more  than 
735  acres  within  the  lines  now  claimed  by  the 
defendants,  and  that  their  payment  of  taxes  did 
not  cover  the  David  Kennedy.  This  is  a  ques- 
tion you  must  determine,  whether  they  had  this 
land  in  dispute  assessed  on  the  seated  list,  and 
whether  the  assessment  of  735  acres  did  actually 
include  this  part  of  the  DSivid  Kennedy,  No. 

1434." 

The  jury  found  for  the  plaintiff,  assessing 
damages  at  I4988,  and  judgment  was  entered  on 
the  verdict.  The  defendants  thereupon  took 
this  writ,  assigning  for  error  the  refusal  to  admit 
the  testimony  of  Kuntz  as  to  the  declarations  of 
Ferguson ;  the  answer  to  defendant's  sixth  point ; 
and  the  portion  of  the  charge  of  the  Court  above 
given. 

McEnally  and    AfcCurdy,   for    plaintiffs'  in 
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error,  in  support  of  the  first  assignment  of  error, 
cited — 

Caufman  v,  Presb3rterian  Congregation,  6  Binney,  59. 

Buchanan  v,  Moore,  10  Serg.  &  R.  275. 

Hamilton  v.  Menor,  2  Serg.  &  R.  70. 

McCausland  v,  Fleming,  13  Smith,  36, 

I  Brightly*s  Digest,  pp.  977-988. 
The  burden  of  proof  is  on  the  claimant  under 
a  tax  title  to  show  all  the  requisites  necessary  to 
make  a  tax  title  good.  Among  these  requisites 
is  this,  that  the  tax  has  been  due  one  whole  year 
or  more,  at  time  of  sale,  and  remained  unpaid. 

The  fcicts  of  the  case  were  erroneously  pre- 
sented by  the  Court  to  the  jury  in  that  part  of  the 
charge  which  is  taken  as  the  third  assignment  of 
error.  The  defendants  did  not  contend  **  that 
the  number  of  acres  upon  which  defendants  paid 
taxes  was  735,  and  in  order  to  make  up  that 
number  of  acres,  they  would  include  all  thiis 
land  in  dispute.'' 

Land  is  assessed  in  bodies  as  tracts  and  not  by 
the  acre ;  acres  are  given  only  for  the  purpose  of 
designation.  Such  designation  seldom  agrees 
accurately  with  actual  measurement,  and  it  is  not 
important  whether  it  does  or  not. 

Williston  V.  Colkett,  9  Barr,  38. 

Brown  v.  Hays,  16  Smith,  235. 

Reading  v,  Finney,  23  Smith,  467. 

Wallace,  and  Krebs,  for  defendants  in  error* 
The  declarations  of  a  surveyor  on  a  ques- 
tion of  boundary  are  competent  evidence  as  a 
general  rule,  but  where  the  proof  itself  shows 
that  the  declarations  offered  were  mere  guesses, 
and  not  founded  on  examination  or  professional 
knowledge  of  the  locality,  they  are  to  be  .treated 
as  all  other  declarations  are — as  mere  hearsay, 
and  inadmissible.  The  rule  is  correctly  stated 
in — 

McCausland  v*  Fleming,  13  Smith,  36. 
The  argument  that  Kramer  thought  be  owned 
the  land  in  controversy,  and  paid  taxes  on  735 
acres,  which  he  thought  covered  it,  is  too  ideal 
for  these  practical  days.  Such  a  mode  of  pay- 
ment of  taxes  will  not  sustain  the  legitimate  ex- 
penses of  government,  or  defeat  the  remedies 
given  to  cover  payment  of  taxes  for  every  acre 
of  land  within  this  State. 

June  22, 1881.  The  Court.  Having  proved 
by  the  witness,  who  owned  the  Smith  tract  about 
thirty  years  ago,  that  he  then  employed  David 
Ferguson,  a  surveyor,  to  trace  the  lines,  and  that 
said  Ferguson  is  dead,  the  following  offer  was 
made :  **  The  defendants  propose  to  prove  by 
the  witness  on  the  stand,  Jacob  Kuntz,  what 
David  Ferguson,  a  surveyor,  who  made  the  sur- 
vey on  the  ground,  since  dead,  said  when  on  the 
ground  at  the  time  of  making  the  survey  for 
Kuntz,  the  owner  of  the  J.  B.  Smith  warrant,  as 
to  what  the  beech  testified  to  by  Kuntz  was,  also 
as  to  what  he  said  the  line  on  which  he  found  it 


was,  that  is,  the  north  and  south  line ;  the  par- 
ties being  then  on  the  ground  searching  for  the 
west  line  of  David  Kennedy,  No.  1434,  as  the 
eastern  boundary  of  Jonathan  B.  Smith."  This 
was  rejected  as  purely  hearsay,  the  surveyor  not 
having  examined  the  line  or  comer  to  ascertain 
its  age,  and  never  having  been  on  the  ground 
before.  Had  he  ascertained  its  age  what  he  said 
respecting  the  line  would  have  been  admissible, 
yet  purely  hearsay.  From  an  early  day  in  this 
State  in  litigation  respecting  boundaries,  it  has 
been  competent  to  prove,  after  the  death  of  a 
surveyor  who  had  examined  a  line,  what  he  said 
respecting  it  at  the  time  and  on  the  ground.  The 
more  careful  and  thorough  his  examination  the 
greater  weight  his  testimony  would  have  if  living, 
or  what  he  said  at  the  time,  if  dead.  But  if  he 
examined  the  line  he  is  a  competent  witness,  and 
after  his  death  his  statement  respecting  the  line 
made  at  the  time  of  the  examination  may  be 
proved.     The  offer  should  have  been  admitted. 

We  are  of  opinion  that  there  was  error  in  the 
answer  to  defendant's  sixth  point,  and  in  the 
charge  upon  the  same  subject.  The  question 
presented  in  the  last  three  assignments  is  sub- 
stantially the  same  as  was  considered  in  the  pre- 
ceding case  between  the  same  parties  upon  a 
similar  point.  If  the  land  was  properly  assessed 
on  the  seated  list  a  sale  of  it  as  imseated  was 
void.  It  is  not  a  question  of  payment  of  taxes 
before  the  date  of  the  sale,  but  whether  the  land 
sold  was  part  of  a  seated  tract  which  was  assessed 
as  seated.  The  defendants  did  not  allege  that 
they  included  the  land  in  dispute  or  any  part  of  it, 
in  order  to  make  up  735  acres;  but  they  did  allege 
that  they  returned,  and  had  assessed  as  seated 
a  body  of  land  defined  by  certain  boundaries 
with  improvements  thereon  ;  that  it  was  bounded 
on  the  ea.st  by  tract  No.  1434,  and  that  the  land 
in  dispute  was  included  within  said  bounds.  To 
show  that  the  number  of  acres  named  in  the 
assessment  exceeded  or  fell  short  of  the  actual 
number  within  said  bounds,  by  no  means  deter- 
mines the  question.  If  the  quantity  in  the 
assessment  was  too  great  it  does  not  follow  that 
the  disputed  land  was  included;  nor  if  not 
enough,  that  it  was  excluded.  The  quantity  re- 
turned and  assessed  would  be  a  fact  to  consider 
in  ascertaining  if  the  land  in  dispute  was  a  part 
of  the  tract  assessed.  The  defendants  claim 
their  tract  extended  to  No.  1434,  and  that  No. 
1434  is  east  of  the  land  in  suit. 

Judgment  reversed  and  venire  facias  de  novo 
awarded. 

Opinion  by  Trunkey,  J. 

[See  preceding  case.] 
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Jan.  '80,  250.  January  lo,  1881. 

Venicr  v.  Guillou. 

Statute  of  Limitations —  When  applicable  to  claim 
of  set-off — Equitable  estoppel — Account  ren- 
dered-— Silence  only  prima  facie  evidence  of  cor- 
rectness— No  bar  to  running  of  the  statute — 
Practice — Points  reserved. 

The  Statute  of  Limitations  is  a  good  replication  to  a 
special  plea  of  set-off,  where  the  credits  claimed  as  set  off 
were  paid  more  than  six  years  before  suit  brought. 

The  mere  receipt  of  an  account  without  returning  an 
objection  is  onXy prima  facu  evidence  of  its  correctness; 
it  does  not  necessarily  preclude  the  debtor  from  setting  up 
the  bar  of  the  statute,  and  does  not  amount  to  an  equitable 
estoppel. 

It  is  error  for  the  Court  to  reserve  a  point  of  law  with- 
out a  finding  of  facts  by  the  jury,  or  a  statement  agreed 
npon,  so  that  they  may  appear  upon  the  record. 

A.,  in  August,  1868,  agreed  in  writing  to  pay  B.  a  sum 
certain  in  August,  1870.  In  March,  1875,  B.  sued  A.  for 
this  amount.  A.  set  up  as  a  set-off  the  items  of  an  ac- 
count of  moneys  laid  out  by  him  to  B.'s  use,  which  was 
presented  to  B.  shortly  after  the  execution  of  the  agree- 
ment of  August,  1868.  He  also  put  in  evidence  a  letter 
from  A.  to  B.,  dated  Feb.  2,  1869,  in  reply  to  a  letter  re- 
ceived from  B.,  declining  to  reply,  stating  that  he  put  his 
papers  in  the  hands  of  counsel,  and  adding,  **  You  would 
seem  to  have  forgotten  that  I  paid  you"  certain  items 
charged  in  the  account.  He  also  put  in  evidence  a  cor- 
respondence of  Oct.  1870,  between  B.'s  counsel  and  A.*s 
counsel,  whereby  the  former  demanded  of  the  latter  the 
sum  due  under  the  agreement  of  August,  1868,  and 
whereby  the  latter  agreed  to  pay  this  sum  less  the  items 
due  from  B.  to  A.,  as  per  the  account  rendered,  which 
proposition,  however,  the  former  declined.  In  an  action 
brought  in  March,  1875,  by  B.  against  A.  on  the  agree- 
ment of  August,  1868  : 

Heid^  that  there  was  nothing  in  the  evidence  to  prevent 
B.  from  setting  up  the  bar  of  the  Statute  of  Limitations 
against  A.*s  claim  of  set-off. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Assumpsit,  by  Edmund  V.  Verrier  against 
Victor  Guillou,  executor  of  Florencio  J.  Verrier, 
deceased.  The  writ  issued  March  6, 1875.  The 
declaration  alleged  a  special  contract,  dated 
August  6,  1868,  made  by  the  defendant's  tes- 
tator with  the  plaintiff,  wherein  he  agreed  to  pay 
to  the  plaintiff,  **  in  August,  1870,  the  sum  of 
six  thousand  dollars  in  gold  or  silver,  or  its 
equivalent,  this  being  the  balance  of  the  pur- 
chase-money, fixed  by  special  agreement,'*  be- 
tween the  parties  for  one-ninth  of  the  plaintiff's 
share  in  the  estate  of  his  father  in  Cuba.  The 
defendant  pleaded  non-assumpsit,  payment  with 
leave,  etc.,  and  set-off,  and  pleaded  specially  as 
set-off  the  items  of  an  account  from  May  21, 1863, 
until  August  12,  1868,  amounting  to  I3797.67, 
for  money  paid  at  various  times  by  his  testator 
for  account  of  the  plaintiff. 

On  the  trial,  before  Aluson,  P.  J.,  the  plain- 


tiff put  in  evidence  the  contract  and  rested. 
The  defendant,  in  support  of  his  plea  of  set-off, 
put  in  evidence  the  account  referred  to  and  the 
following  letters : — 

Philadelphia,  Feb.  2,  1869. 
Mr.  E.  Verrier,  Philadelphia. 

Your  letter  of  the  28th  ult.  is  so  characteristic  that  I 
prefer  giving  it  no  reply.  I  place  all  the  papers  in  the 
hands  of  Mr.  Guillou,  who  will  see  Mr.  Biddle. 

It  would  seem  that  you  have  forgotten  that  on  Sept.  9, 

1867,  I  paid  you $000 

Oct.  28,  1867       .         .  '      .        .        .         .680 

Aug.  5,  1868,  your  share  of  testamentary  ex- 
penses, as  per  receipt  of  Esunbanio  Po- 
mental     .......      494 

And  on  Aug.  12,  1868,  for  your  various  bills, 
etc.,  of  Antonia's  (I56)     ....      521 


Total $2295 

Yours,  etc., 

Florencio  J.  Verrier. 

Dear  Sir :  I  am  instructed  by  Mr.  Edmund  V.  Verrier 
to  ask  for  the  amount,  viz.,  |6doo  in  gold,  due  to  him  by 
Mr.  Florencio  J.  Verrier  on  the  1st  of  August  last,  to- 
gether with  interest  on  the  •amount  due  from  the  date  of 
maturity.  Will  you  be  good  enough  to  let  me  know  when 
I  can  expect  payment  of  the  above  amount,  in  order  that  I 
may  inform  Mr.  E.  V.  Verrier  ? 

Respectfully,  yours, 

C  Guillou,  Esq.,  Chapman  Biddle. 

Attorney  of  Mr.  F.  J.  Verrier. 

Dear  Sir :   Your  favor  of  the  1 8th  inst.,  just  received; 
will  you  be  kind  enough  to  inform  me  of  the  nature  and 
ground  of  Mr.  Edmund  Verrier's  claim  which  you  present? 
Respectfully,  yours. 

Constant  Guillou. 
Chapman  Biddle,  Esq.  October  19,  1870. 

Dear  Sir :  The  claim  of  Mr.  Edmund  Verrier  is  for  the 
balance  of  the  purchase-money  due  him  for  his  share  of 
Sta.  Victoria,  and  for  which  Mr.  F.  J.  Verrier  gave  his 
bond.  Respectfully,  yours, 

Chapman  Biddle. 

C.  Guillou,  Esq. 

Dear  Sir:  Florencio  instructs  me  to  reply  that  he  is 
ready  to  pay  the  purchase-money,  ^^6000,  upon  reduction 
being  made  therefrom  of  the  various  sums  paid  by  Floren^ 
cio  to  and  for  Edmimd  at  the  latter's  request,  of  which 
statements  have  heretbfore  been  furnished  him. 
Yours,  respectfully. 

Constant  Guillou;. 
Chapman  Biddle,  &q. 

Dear  Sir :  I  am  just  in  the  receipt  of  your  note  of  this^ 
date.  The  propositions  to  pay  contained  in  your  note  arc 
declined.  Respectfully,  yours, 

C.  Guillou,  Esq.  Chapman  Biddle. 

The  items  mentioned  in  the  letter  of  Feb.  2, 
1869,  were  apparently  the  same  as  some  of  those 
mentioned  in  the  account,  but  the  amounts  dif- 
fered somewhat.  The  case  falling  within  the 
proviso  to  the  Act  of  1869,  the  plaintiff  was  in- 
competent to  testify.  The  jury  were  instructed 
to  find  for  the  plaintiff  in  the  sum  of  I9163.92, 
the  Court  reserving  the  point  whether  the  de- 
fendant was  entitled  to  the  set-off.  Subsequently 
the  Court  entered  judgment  for  the  plaintiff  oa 
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the  point  reserved  for  I6013.98,  thus  allowing 
the  set  off  of  those  items  of  the  account  referred  to 
in  the  letter  of  Feb.  2,  1869.  Thereupon  plain- 
tiff took  this  writ,  assigning  for  error,  inter  alia, 
(i)  The  reserving  of  a  question  of  law  when 
there  was  no  special  finding  of  fact  or  case 
stated ;  and  (2)  The  allowing  of  the  defendant 
his  set-off  to  the  extent  of  the  items  referred  to 
in  the  letter  of  Feb.  2,  1869. 

/.  Percy  Keating  and  John  Samuel,  for  plain- 
tiff in  error. 

There  were  no  facts  found  by  the  jury  in  a 
special  verdict,  and  there  is  nothing  of  record  to 
show  upon  what  facts  the  question  of  law  arose, 
nor  what  the  question  was.  The  reserving  of  a 
question  of  law  under  these  circumstances  was 
error. 

Clark  V.  Wilder,  i  C.  314. 

Irwin  V,  Wickersham,  Id.  316. 

Ferguson  v,  Wright,  1 1  Sm.  262. 

Miller  v,  Bedford,  5  N.  457. 
The  doctrine  of  equitable  estoppel  has  no  ap- 
plication to  the  facts  of  this  case.  There  is  no 
evidence  that  the  plaintiff  ever  admitted  or  failed 
to  deny  the  correctness  of  the  account,  or  the 
letter  of  1869.  On  the  contrary,  the  letter  is 
itself  evidence  that  he  had  denied  the  correct- 
ness of  the  account.  The  subsequent  corre- 
spondence of  counsel  further  shows  that  he  in- 
sisted upon  payment  of  the  full  amount  due 
under  the  contract,  which  he  could  not  have 
done  had  he  admitted  the  alleged  set-off  to  be 
correct.  The  silence  of  one  who  receives  an 
account  is  only  prima  facie  evidence  of  its  being 
an  account  stated,  and  it  is  not  in  every  case 
that  silence  in  reference  to  an  account  rendered 
implies  a  promise  to  pay. 

Sergeant  v,  Ewing,  6  C.  75. 

Killam  v,  Preston,  4  W.  &  S.  14. 

Bevan  v.  Cullen,  7  B.  281. 
In  any  event  had  this  been  equivalent  to  an 
express  promise  it  was  more  than  six  years  prior 
to  the  date  of  this  suit,  and  could  not,  therefore, 
be  a  subsisting  promise  at  the  time  of  its  being 
put  in  as  a  set-off.  No  subsequent  positive  ac- 
knowledgment of  the  right  is  found  in  the  letters 
of  the  plaintiff's  counsel,  and  if  there  were,  it 
would  be  quite  beyond  his  power  to  bind  his 
client. 

Thomas  v,  Wiltbank,  6  Weekly  Notes,  147. 
No  counsel  appeared  for  defendant  in  error. 

January  24,  1881.  The  Court.  The  con- 
tract is  dated  August  6,  1868,  and  recites  a  trans- 
action  on  which  Edmund  J.  Vender  had  received 
ten  thousand  dollars,  leaving  a  balance  due  him 
of  six  thousand  dollars,  which  sum  is  agreed  to 
be  paid  by  Florencio  J.  Verrier  in  August,  1870. 
As  appears  in  the  bill  of  exceptions,  in  August, 
1868,  Florencio  rendered  an  account  to.Edmund, 
containing  a  number  of  items  amounting  to 
$3797-^7'    On  February  2,  1869,  he  wrote  to 


Edmund  as  follows:  **  Your  letter  of  the  28th 
ult.  is  so  characteristic,  that  I  prefer  giving  it  no 
reply.  I  place  all  the  papers  in  the  hands  of 
Mr.  Guillou,  who  will  see  Mr.  Biddle.  It  would 
seem  that  you  have  forgotten  that  on  September 
9,  1867, 1  paid  you  f  600,  on  Oct.  28, 1867,  $680, 
Aug.  5,  1868,  your  share  of  testamentary  ex- 
penses as  per  receipt  of  Esunbanio  Pomental, 
^494,  and  Aug.  12,  1868,  for  your  various  bills, 
etc.,of  Antonia*s(J556),  ^521,  total  $2295."  In 
the  account  or  letter,  it  is  nowhere  stated  that 
the  money  was  paid  or  received  to  apply  on 
the  contract.  All  the  items  were  anterior  to  its 
date,  except  one,  and  that  was  six  days  posterior 
— the  whole  account  was  two  years  before  the 
money  became  due  on  the  contract,  and  the  let- 
ter was  written  a  year  and  a  half  before.  There 
is  no  evidence  of  an  agreement  that  the  account 
should  apply  as  payment.  At  most  it  can  only 
be  inferred  that  the  account  was  correct,  because 
no  objections  were  made  within  a  reasonable 
time.  An  account  rendered  to  a  party  indebted 
by  his  creditor,  and  not  objected  to  in  a  reason- 
able time,  is  prima  facie  evidence  against  the 
party  to  whom  it  is  rendered.  The  tone  of  the 
letter  of  February  2  is  not  consonant  with  Flo- 
rencio's  belief  that  Edmund  had  admitted  the 
account  correct  by  silence,  or  otherwise.  But, 
for  the  purposes  of  this  case,  let  it  be  conceded 
that  he  did. 

Florencio's  right  of  action  existed  at  and  be- 
fore the  time  he  rendered  the  account,  it  accrued 
more  than  six  years  before  he  filed  the  plea  of 
set-off,  and  more  than  six  years  before  this  suit 
was  commenced.  Had  he  brought  a  suit  to  re- 
cover the  account  more  than  six  years  after  the 
right  had  accrued,  the  statute  would  have  been 
an  effectual  plea  in  bar;  it  is  just  as  effectual 
when  replied  to  the  claim  pleaded  as  set-off. 
Sending  the  account  to  Edmund  did  not  suspend 
his  right  to  bring  suit,  or  the  running  of  the  Stat- 
ute of  Limitations.  Mutual  demand^  do  not  ex- 
tinguish each  other.  The  letter  was  written 
over  six  years  prior  to  this  suit. 

Nothing  in  the  correspondence  between  the 
counsel  for  the  parties  suspended  the  right  of  ac- 
tion, or  amounted  to  a  promise  to  pay  the  ac- 
count, or  constituted  an  agreement  that  it  shouki 
apply  as  payment  on  the  contract.  The  mere 
fact  that  Mr.  Guillou  mentioned  that  statements 
had  been  furnished  to  Edmund,  to  which  Mr. 
Biddle  made  no  reply,  cannot  prejudice  the  cli- 
ent. If  it  could,  there  would  be  no  safety  in 
placing  a  claim  in  the  hands  of  an  attorney  for 
collection.  There  is  not  a  particle  of  testimony 
that  Mr.  Biddle  nad  authority  to  admit  the  ac- 
count, or  that  he  knew  anything  about  it — ^his 
business  was  to  collect  the  money  on  the  contract, 
and  shortly  after  it  became  due  he  demanded  the 
whole. 
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The  first  demand  was  Mr.  Biddle's  letter  of 
Oct.  i8,  1870.  Hence  it  is  a  mistake  to  say  that 
when  the  '*  plaintiff  first  made  demand  for  the 
payment  of  the  |6ooo,  a  detailed  statement  of 
the  several  sums  claimed  to  be  of  right  deducted 
therefrom  was  promptly  presented."  There  is 
no  proof  that  the  plaintiff  demanded  the  |6ooo 
before  it  became  due.  As  already  observed,  the 
detailed  statement  was  sent  immediately  after 
the  date  of  the  contract,  and  not  a  word  therein, 
nor  in  the  letter  of  February  2, 1869,  shows  that 
the  account  was  claimed  as  a  proper  payment  in 
reduction  of  the  principal  sum  named  in  the 
bond.  Florencio's  tart  letter  was  not  a  request 
that  his  claim  be  applied  on  an  obligation  not 
then  due,  nor  was  it  a  statement  that  he  would 
so  apply  it.  He  awaited  no  answer,  held  the 
plaintiff  at  arm's  length,  and  gave  notice  that  he 
placed  the  papers  in  the  hands  of  his  attorney. 
How  could  the  plaintiffs  silence  mislead  him? 
What  word  or  act  did  the  plaintiff  utter  or  do,  tend- 
ing to  induce  belief  that  he  would  apply  the  ac- 
count as  payment?  As  we  view  the  evidence,  none 
whatever.  We  see  no  ground  for  application  of 
the  equitable  principles  of  estoppel  so  well  stated 
in  the  opinion  of  the  learned  Judge  of  the  Com  - 
mon  Pleas.  We  think  it  very  clear  that  he  did 
nothing  more  than  receive  the  account  as  sent, 
without  returning  any  objection,  and  that  only 
made  \\.  prima  facie  evidence  against  him.  It  is 
not  pretended  that  such  an  act  by  a  debtor  there- 
after forever  estops  him  from  pleading  the  statute 
as  a  bar.  In  no  sense  can  it  operate  as  an  estop- 
pel. The  statute  runs  from  the  date  the  account 
is  rendered,  if  it  be  then  due,  as  it  would  against 
any  other  simple  contract  debt.  To  avoid  the 
statutory  bar,  the  defendant  contends  that  the 
plaintiffs  silence  was  an  admission  of  the  claim 
of  payment,  but  no  claim  of  payment  on  this 
contract  was  made,  the  claim  was  an  account  of 
payments  to  and  for  the  plaintiff  only.  It  is 
very  clear  that  it  is  barred,  whether  the  statute 
runs  from  the  time  he  made  such  payments,  or 
from  the  date  he  rendered  the  account. 

In  this  case  there  is  no  difficulty  in  entering 
judgment  upon  the  verdict,  for  there  is  no  evi- 
dence to  warrant  the  jury  allowing  the  set-off 
against  the  bar  of  the  statute.  The  verdict  was 
subject  to  the  point  reserved,  whether  upon  the 
evidence  defendant  was  entitled  in  point  of  law 
to  the  set-off  claimed  by  him.  Had  there  been 
sufficient  evidence  for  submission,  this  would  not 
be  a  good  reservation  of  a  point  (Ferguson  v. 
Wright,  II  r.  F.  S.  258 ;  Wilson  v.  Steamboat 
Tuscarora,  i  Casey,  317). 

Judgment  reversed,  and  judgment  is  now  ren- 
dered on  the  verdict  in  favor  of  the  plaintiff 
I9163.92. 

Opinion  by  Trunkev,  J. 


Jan.  '81,  72.  March  3,  i88i, 

Wesner  v.  Stein  et  al. 

Statute  of  Limitations —  What  is  a  sufficient  pro- 
mise to  pay  to  remove  the  bar  of — Sufficiency  of 
evidence  to  establish  a  promise. 

In  a  suit  on  a  promissory  note,  in  order  to  remove  the 
bar  of  the  Statute  of  Limitations,  it  is  not  necessary  that 
that  there  be  an  express  promise  to  pay,  but  it  is  sufficient 
if  a  clear,  distinct,  and  unequivocal  acknowledgment  of 
the  existence  of  the  debt  be  made  to  the  creditor  or  his 
known  agent  by  the  debtor,  or  some  one  authorized  to  act 
for  him. 

In  a  suit  against  an  accommodation  maker  of  a  pro- 
missory note  upon  which  the  Statute  of  Limitations  has  run, 
evidence  may  go  to  a  jury  in  order  to  remove  the  bar  of  the 
statute,  to  show  (i)  that  defendant  within  six  years  before 
suit  brought  obtained  a  judgment  against  the  person  whom 
he  had  accommodated,  in  order  to  secure  him  if  he  should 
be  compelled  to  pay  the  amount  of  the  note,  and  (2)  that 
within  the  same  time  part  payment  of  the  debt  was  made 
on  his  behalf,  and  although  not  by  his  direction,  yet  in  his 
presence  and  hearing,  and  without  anything  on  his  part  to 
indicate  that  he  did  not  participate  in  the  transaction. 

Error  to  the  Common  Pleas  of  Berks  County. 
Assumpsit,  brought  May  2,  1879,  ^7  ^^^" 
loughby  Wesner  against  Moses  Stein  and  Amos 
Greenawalt.  The  latter  having  died  before  the 
trial,  W.  Greenawalt,  A.  S.  Greenawalt,  and  Al- 
fred S.  Greenawalt  were  substituted  as  his  ad- 
ministrators. Pleas,  non  assumpsit,  payment  with 
leave,  and  non  assumpsit  infra  sex  annos.  Upon 
the  trial  plaintiff  put  in  evidence  the  following 
promissory  note : — 

"  Albany,  April  ist,  1870. 
"  One  year  ailer  date,  I  promise  to  pay  to  the  order  of 
William  Wesner,   five  hundred    dollars,   with  interest, 
without  defalcation  for  value  received. 
(Signed,) 

Moses  Stein, 

Amos  Greenawalt." 

On  the  back  of  the  note  were  the  following 
indorsements : — 

Pait  the  interest  on  this  note  in  ful  from  April  1870  til 
April  187 1.    I30.00.    . 

Pait  the  interest  on  this  note  in  ful  from  April  1872  in 
ful  I30.00. 

Pait  the  interest  on  this  note  in  full  from  April  I  1873 
in  full  I30. 

April  I,  1874,  pait  the  interest  in  full  for  one  year. 
I30.00. 

April  I,  1875,  P^t  the  interest  for  one  year  in  full. 
I30.00. 

April  I,  1876,  pait  the  interest  Aprill  1876  in  full. 
$30.00. 

April  2,  1876,  pait  the  interest  Aprill  1877  in  full. 
$30.00. 

April  2,  1878,  pait  the  interest  I30. 

April  2,  1879,  pait  the  interest  fife  mont  in  full. 

No  judgment  was  asked  for  against  Moses  Stein. 
It  further  appeared  from  plaintiff's  testimony 
given  to  remove  the  bar  of  the  Statute  of  Limita- 
tions as  to  Greenawalt,  that  Moses  Stein  having 
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become  embarrassed,  a  meeting  of  his  creditors 
was  called  on  the  9th  of  November,  1878,  at  the 
office  of  a  justice  of  the  peace  for  the  purpose  of 
giving  some  security  to  his  creditors.  From  a 
deposition  of  the  defendant  read  at  the  trial  it 
appeared  that  he  was  ill  at  the  time,  and  was  un- 
able to  attend  the  meeting,  but  that  he  requested 
his  son,  Amos,  who  was  going  to  the  meeting  to 
look  after  a  claim  of  his  own,  **  to  ask  for  a 
judgment  to  secure  him  in  case  he  should  have 
to  pay  the  notes  in  which  h^  was  bail.*'  The 
son  testified  that  his  father  said  to  him  ''that  I 
should  take  a  judgment  for  him,  that  the  Wes- 
ners  won't  take  a  judgment,  and  you  would  better 
take  a  judgment  for  bail  also."  He  also  testified 
that  he  attended  the  meeting,  and  took  for  his 
father  Stein's  judgment  note  for  I1511.10,  made 
up  of  an  individual  claim  of  his  father's  and  of 
two  notes  on  which  he  was  surety,  one  of  them 
being  the  note  in  suit.  That  he  left  this  judg- 
ment, together  with  several  others,  in  the  hands 
!of  the  justice  at  whose  office  the  meeting  had 
been  held,  in  order  to  have  it  entered  up,  and 
that  it  had  since  been  duly  entered  up.  That 
after  the  meeting  he  told  his  father  that  he  had 
**  taken  a  judgment  and  the  bail,"  and  that  his 
father  said  **  yes,"  or  «*  that  it  was  all  right."  As 
evidence  of  a  further  recognition  of  the  note 
David  Wesner,  a  son  of  the  plaintiff,  testified 
that  as  agent  for  his  father  he  received  from  the 
wife  of  the  defendant  and  in  his  presence,  he 
being  afflicted  with  paralysis  at  the  time,  an 
amount  equal  to  interest  due  on  the  note,  and 
at  the  request  of  the  defendant,  or  his  wife,  he 
indorsed  the  receipt  thereof  on  the  note,  which 
appears  as  the  payment  made  April  2,  1879.  To 
rebut  this  Amos  Greenawalt  swore  in  the  deposi- 
tion above  referred  to  that  Mrs.  Stein  came  to  his 
house,  and,  in  his  presence,  told  his  wife  that 
she  had  been  to  the  Wesners  to  pay  the  interest 
on  the  note,  but  nobody  was  home  who  could 
receive  it  except  Wesner' s  wife,  who  would  not 
take  it.  She  (Mrs.  Stein)  then  told  her  she 
would  leave  it  there,  and  that  Mrs.  Wesner  could 
send  for  it.  He  further  swore  **  Mrs.  Stein  then 
asked  my  wife  if  she  could  leave  it  there,  and 
my  wife  said  yes,  and  she  left  it.  The  same  day 
David  Wesner  came  to  the  house  and  asked  my 
wife  in  my  presence  if  Mrs.  Stein  had  left  any 
money  for  them  (the  Wesners).  My  wife  said 
*  yes,'  and  went  and  got  the  money  and  counted 
it  out  on  the  table ;  it  was  not  quite  enough  to 
pay  the  entire  interest  due,  but  Wesner  said  my 
father  can  collect  the  balance  from  Stein,  or  per- 
haps he  will  make  him  a  present  of  it." 

The  defendant  (inter  alia)  presented  the  fol- 
lowing point: — 

**  That  the  Statute  of  Limitations  does  not  con- 
template any  removal  of  the  bar  by  an  acknowl- 
edgment or  even  a  new  promise.     And  although 


such  an  effect  has  been  allowed  to  them  by  the 
courts,  yet  it  is  now  everywhere  held  that  "where 
the  bar  of  the  statute  is  sought  to  be  removed  by 
a  new  promise,  the  promise,  as  a  new  cause  of 
action,  ought  to  be  proved  in  a  clear  and  explicit 
manner,  and  be  in  its  terms  unequivocal  and  de- 
terminate."   Affirmed. 

The  Court  charged  the  jury  {inter  aUa)  as  fol- 
lows : — 

**  Unless  there  has  been  a  promise  made  by 
Greenawalt  to  pay  this  note,  there  can  be  no 
recovery  against  Greenawalt,  and  such  a  promise 
must  be  clear  and  explicit.  Its  terms  must  be 
unequivocal  and  determinate.  This  is  the  law, 
and  unless  the  jury  can  find  that  such  a  promise 
has  been  made  by  Greenawalt  himself,  there  can 
be  no  recovery  against  him  in  this  suit.     .     .     . 

**  First  of  all,  gentlemen,  you  will  inquire 
whether  there  was  any  authority  upon  the  part 
of  Amos  S.  Greenawalt,  the  son,  to  make  any 
obligation  of  his  father  to  pay  this  note,  whether 
he  was  authorized  to  bind  his  father  to  the  pay- 
ment of  this  note.  If  he  was  not,  that  is  the 
end  of  this  suit." 

Verdict  and  judgment  for  the  defendant. 
Plaintiff  thereupon  took  this  writ,  assigning  for 
error,  inter  alia,  the  affirming  of  defendiant's 
point,  and  those  portions  of  the  charge  of  the 
Cotnrt  above  cited. 

Jf,  G.  Kaufman  and  Frank  R.  Schelly  for  the 
plaintiff  in  error. 

Adam  If,  Sehmehl  and  Richmond  R.  Jones^ 
for  the  defendant  in  error. 

May  2,  1881.  The  Court.  This  action  was 
on  a  promissory  note.  Suit  was  commenced 
more  than  six  years  after  the  note  became  due. 
The  plaintiff  relied  on  acts  and  acknowledgments 
of  the  defendant  to  avoid  the  bar  of  the  Statute 
of  Limitations.  The  Court  charged  that  nothing 
less  than  a  clear  and  explicit  promise  to  pay  was 
sufficient,  that  its  terms  must  be  unequivocal  and 
determinate,  and  the  promise  must  have  been 
made  by  the  defendant  himself. 

It  is  settled  that  the  acknowledgment  or  ad- 
mission must  be  by  a  clear  and  unambiguous  re- 
cognition of  an  existing  debt,  and  so  distinct  and 
expressive  as  to  preclude  hesitation  as  to  the 
debtor's  meaning,  and  as  to  the  particular  debt  to 
which  it  applies,  and  must  be  consistent  with  a 
promise  to  pay;  but  it  is  not  necessary  that  there 
be  any  express  promise  to  pay  in  order  to  avoid 
the  bar  of  the  statute.  The  debt  is  not  destroyed 
by  the  Statute  of  Limitations,  but  the  right  of  ac- 
tion or  remedy  is  lost.  When  that  is  restored, 
the  declaration  is  still  on  the  original  contract, 
and  not  on  the  acknowledgment  as  a  new  pro- 
mise, such  acknowledgment  is  but  a  waiver  of 
the  statutory  defence  (Suter  v,  Sheeler,  10  Har- 
ris, 310).     Part  payment  of  a  debt  within  six 
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years  before  suit  brought  is  sufficient  to  infer  a 
promise  to  pay,  but  the  payment  must  be  clearly 
proved  (Burr  v.  Burr,  2  Casey,  284;  Yaw  v. 
Kerr,  1 1  Wright,  333 ;  Patton's  Executors  v. 
Hassinger,  19  P.  F.  Smith,  311).  It  was  said 
by  the  present  Chief  Justice  in  Barclay's  Appeal 
(14  Id.  69),  there  can  be  no  more  unequivocal 
acknowledgment  of  a  present  existing  debt  than 
a  pa)'ment  on  account  of  it,  and  according  to  all 
the  authorities,  this  is  all  that  is  required  to  take 
a  case  out  of  the  Statute  of  Limitations. 

The  original  indebtedness  must  be  established, 
then  a  clear  distinct  and  unequivocal  acknowl- 
edgment of  the  existence  of  the  debt,  made  with- 
in six  years  before  the  commencement  of  the 
suit,  is  sufficient  to  remove  the  bar  of  the  statute 
(Watson's  Executors  v.  Stem,  26  Id.  121).  In 
the  carefully  considered  case  of  Palmer  v,  Gilles- 
pie (9  Weekly  Notes,  535 ),  decided  at  Pittsburgh 
last  fall,  we  reviewed  the  authorities  relating  to 
an  express  promise,  and  held  it  was  not  necessary 
if  the  other  essential  ingredients  aire  sufficiently 
proved.  The  acknowledgment  must  be  made  to 
the  creditor  or  his  known  agent,  and  by  the 
debtor  himself  or  by  some  one  authorized  to  act 
for  him.  The  second  and  fifth  assignments  are 
sustained. 

The  plaintiff  relies  on  acts  and  declarations  of 
the  defendant,  and  in  his  presence,  all  of  which 
transpired  within  six  years  before  suit  brought. 
The  note  in  suit  was  on  its  face  joint  and  several, 
but  in  fact  as  between  the  signers  thereof  the 
defendant  was  surety.  He  had  also  signed  one 
other  note  with  Stein  in  like  manner  to  Jonas 
Wesner.  Stein,  the  principal  debtor,  became 
embarrassed.  A  meeting  was  appointed  for  him 
and  certain  of  his  creditors,  to  be  held  at  the 
office  of  a  justice,  for  the  purpose  of  giving  some 
security  to  his  creditors.  The  defendant  was  ill 
and  unable  to  attend.  His  son,  Amos  S.,  had  a 
claim  against  Stein,  and  was  going  to  the  meet- 
ing to  look  after  it.  The  defendant  testified,  *'  I 
told  my  son  that  he  should  ask  for  a  judgment  to 
secure  me,  in  case  I  should  have  to  pay  the  notes 
on  which  I  was  bail."  The  son  testified  his 
father  said  to  him  **  that  I  should  take  a  judg- 
ment for  him . "  Again ,  *  *  my  father  said  the  Wes- 
ner's  won't  take  a  judgment,  and  you  would 
[had?]  better  take  a  judgment  for  the  bail  also." 
He  further  testified  that  he  attended  the  meeting 
in  company  with  several  other  creditors,  that  he 
took  for  his  father  of  Stein  a  judgment  of{i5ii.io, 
which  was  made  up  by  the  claim  of  his  father, 
and  the  two  claims  on  which  his  father  was  bail. 
Afterwards,  on  the  same  day,  he  informed  his 
father  that  he  had  '*  taken  a  judgment  and  the 
bail,  and  his  father  said  yes,  or  that  it  was  all 
right." 

This  and  other  judgment  obligations  given  at 
the  same  time  were  left  with  the  justice  at  whose 


office  they  were  executed,  under  an  agreement 
that  they  should  all  be  entered  at  the  same  time, 
and  they  were  so  entered  of  record. 

As  evidence  of  further  recognition  of  the  debt, 
a  payment  was  made  on  the  note  equal  to  the 
interest  due,  and  indorsed  thereon  on  the  2d 
April,  1879.  1^  was  paid  at  the  house  of  the 
defendant,  and  in  his  presence,  to  the  agent  of 
the  plaintiff,  who  had  the  note  with  him  and  pre- 
sented it.  The  defiendant  was  afflicted  with 
paralysis,  and  his  wife  handed  the  money  to  the 
agent.  The  latter  swears  at  the  request  of  either 
the  defendant  or  his  wife,  he  there  indorsed  the 
payment.  The  contention  in  regard  to  this  pay- 
ment is  whether  it  was  made  by  the  defendant, 
or  whether  it  was  with  money  left  by  Stein  with 
the  wife,  and  she  merely  handed  it  over  for  him. 
If  it  was  paid  by  the  husband's  directions  it  was 
evidence  for  the  jury  whether  it  was  sufficient 
recognition  of  an  existing  indebtedness  of  his 
to  create  the  presumption  of  a  promise  to  pay. 
It  was  therefore  error  in  the  Court  to  say  to  the 
jury,  as  in  the  tenth  assignment,  that  if  the  son 
was  not  authorized  to  bind  the  father  to  the  pay- 
ment of  the  note,  **  that  is  the  end  of  this  suit." 

If  this  payment  was  not  made  by  the  direc- 
tions of  the  defendant ;  but  in  his  presence  and 
hearing,  without  anything  on  his  part  indicating 
that  he  did  not  participate  in  it,  the  transaction, 
as  well  as  his  former  directions  to  his  son  to  take 
the  judgment  to  secure  him,  were  evidence  to  be 
submitted  to  the  jury  under  proper  instructions. 

We  discover  no  error  in  the  first,  sixth,  and 
thirteenth  assignments.  In  so  far  as  the  remain- 
ing assignments  are  in  conflict  with  this  opinion, 
they  are  sustained. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Mercur,  J. 


(^i>mmoxi  Pleas— Squitfi^ 


C.  P.  No.  I.  1880. 

Burke  v.  Myers. 

Equity — Special  injunction — Equity  will  enjoin 
the  running  of  afcutory  between  certain  hours  ^ 
where  it  causes  a  noise  and  concussion  to  build- 
ings in  the  neighborhood. 
Motion  for  special  injunction. 
The  bill  set  forth  that  the  complainant,  since 
January  5,  1876,  had  been  seized  in  fee  of  cer- 
tain premises,  situate  on  the  east  side  of  Front 
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Street,  below  Fairmount  Avenue,  the  front  por- 
tion of  which  was  used  as  a  dwelling-house,  and 
the  rear  as  a  store;  that  sometime  in  April,  1879, 
the  defendant  purchased  the  adjoining  building, 
which  had  theretofore  been  used  as  a  bake- 
house, and  converted  the  same  into  a  factory, 
and  manufactured  in  said  factory  by  day  and  by 
night  washing  blue  and  stove  polish,  the  manu- 
facture of  which  was  attended  with  great  and 
continuous  noise,  producing  such  a  concussion 
as  to  shake  the  complainant's  buildings  to  their 
foundations  and  to  keep  them  in  a  constant  state 
of  vibration.  The  bill  further  set  forth  that 
the  complainant  and  his  family  were  greatly 
annoyed  and  disturbed  by  this  noise,  concus- 
sion, and  vibration,  particularly  at  night,  when 
they  were  unable  to  sleep  in  consequence  there- 
of; and  averred  further  that,  by  reason  of  the 
said  nuisance,  the  stability  of  the  aforesaid  store 
and  dwelling-house  was  greatly  imperilled  and 
their  value  as  real  estate  diminished. 

The  prayer  of  the  bill  was  that  the  defendant 
be  restrained  from  carrying  on  the  aforesaid 
manufacture. 

Affidavits  were  read,  supporting  the  allegations 
of  the  bill ;  and  counter  affidavits,  denying  said 
allegations. 

Louis  C.  Afassey  and  Christian  Kneass^  for 
the  motion. 

The  following  authorities  are  full  to  the  point 
that  an  injunction  will  be  granted  in  a  case  like 
the  present : — 

Dennis  t'.  Eckhardt,  3  Gr.  390. 

Farrell  v.  Foster,  cited  34  Leg.  Int.  88. 

Harrison  v,  St.  Mark's  Church,  3  Weekly  Notes, 

384. 
Briggs  V.  Votller,  4  Id.  272. 
Wallace  v.  Auer,  10  Phila.  R.  356. 

The  last-named  case  is  on  all-fours  with  the 
case  before  the  Court.  Auer  carried  on  the  busi- 
ness of  a  gold-beater  in  a  quiet  neighborhood, 
causing  great  noise,  and  a  concussion  like  that 
complained  of  here.  This  Court  (Allison,  P. 
J.,  delivering  the  opinion)  held  a  business  of  that 
nature  could  not  be  carried  on  in  those  parts  of 
the  city  where  persons  would  be  thereby  dis- 
turbed in  the  quiet  enjoyment  of  their  residences. 

Heverin  and  Shakespeare^  contra. 

The  noise  created  by  other  factories  in  the 
neighborhood,  and  by  the  street  cars,  is  greater 
than  that  of  which  complaint  is  now  made.  For 
this  reason  the  injunction  should  be  refused. 

July  17,  1880.  The  Court.  We  will  grant 
an  injunction  restraining  the  defendant  entirely 
on  Sundays,  and  on  other  days  between  the 
hours  of  8  P.  M.  and  6  A.  M.,  from  working  the 
machinery  and  carrying  on  the  manufactory  in 
question. 

Oral  opinion  by  Aluson,  P.  J, 


©Dmmott  IJleas— liah). 


C  P.  No.  3.  Sept  19, 1881. 

Klein  v.  McGeough  et  aU 

Practice — Flecuiing — Nonsuit  in  the  absence  of 

plaintiffs  counsel — Nonsuit  where  no  issue-r^ 

Replevin, 

Rule  to  take  off  nonsuit  and  strike  the  case 
from  the  trial  list. 

Replevin,  by  Klein  against  McGeough  et  al., 
for  certain  goods  distrained  for  rent  alleged  to 
be  due  and  in  arrear,  and  payable  by  plaintiff  to 
defendant.  Defendants  having  avowed,  plaintiff, 
on  Oct.  14,  1879,  specially  pleaded  **  non  demi- 
sit,*'  and  that  he  had  never  attorned  to  defendant, 
concluding  with  a  verification.  On  April  8, 
1 881,  plaintiff  filed  an  additional  special  plea, 
setting  forth  that  on  January  6,  1879,  the  rent 
due  from  him  had  been  attached  in  his  hands  as 
ggfrnishee  in  a  suit  wherein  one  Kelly  was  named 
as  defendant.  This  plea  also  concluded  with  a 
verification.  Defendants  filed  no  replication  to 
either  plea,  but  put  the  case  on  the  trial  list. 
When  called  for  trial,  judgment  of  nonsuit  was 
entered  by  the  Court  in  plaintiffs  absence. 

W.  A,  Husband,  for  the  rule. 

The  rule  should  be  made  absolute;  (i)  Be- 
cause when  said  case  was  called  for  trial  no  issue 
had  been  formed,  and  there  was  no  agreement  of 
counsel  that  the  case  should  be  tried  without  a 
replication.  (2)  Because,  if  the  case  had  been 
at  issue,  the  plaintiff  therein  was  not  in  law  sub- 
ject to  a  nonsuit  by  the  Court,  as  in  fact  he  was 
the  defendant. 

D.  Af.  M.  Collins,  contra. 

The  Court.    Rule  absolute. 


C.  P.  No.  4.  Sept  19,  i88i- 

Cowperthwait  et  aU  v.  Roney. 

Prcutice — Affidavit  of  defence  law — Absence  of 
defendant,  and  affidavit  of  stranger — What 
affidavit  should  allege  in  such  case. 
Sur  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Action  on  a  book  account.  The  affidavit  of 
defence  averred  that  the  affiant  **  is  a  clerk  in 
the  employ  of  the  defendant,  and  in  the  absence 
of  the  defendant  he  says  that  he  is  informed  and 
believes  that  the  defendant  has  a  just  and  legal 
defence,"  etc.  A  defence  was  then  set  out. 
Warren  G,  Griffith,  for  the  rule. 
The  affidavit  should  contain  a  fuller  statement 
of  the  cause,  place,  and  time  of  the  defendant's 
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absence.    To  admit  it  would  establish  a  danger- 
ous rule. 

John  Z.  LanCy  contra. 

The  affidavit  shows  sufficiently  that  the  defend- 
ant was  absent ;  it  was  then  necessarily  made  by 
the  stranger  most  conversant  with  his  affairs. 

C.  A.  V. 

September  24,  1881.  The  Court.  The  affi- 
davit of  defence  in  this  case  was  made  by  a  clerk 
of  the  defendant.  The  reason  assigned  in  it  for 
its  not  being  made  by  the  defendant  was  that  he 
was  out  of  town.  The  objection  to  the  affidavit 
was  that  it  ought  to  contain  a  fuller  statement  as 
to  the  absence  of  the  defendant,  and  to  set  forth 
circumstances  to  show  why  the  defendant  could 
not  himself  make  the  affidavit ;  for  non  constat^ 
bat  that  the  defendant  might  be  only  temporarily 
absent,  and  that  there  was  no  real  necessity  for 
the  affidavit  of  a  third  person,  a  stranger  to  the 
record. 

Upon  consultation  the  Court  are  of  the  opin- 
ion that  the  objection  is  well  taken,  and  that  it 
would  be  a  dangerous  practice  to  admit  the  affida- 
vit of  a  third  person,  without  setting  forth  circum- 
stances to  show  that  the  defendant  had  no  oppor- 
tunity to  make  it  himself.  A  contrary  doctrine 
would  enable  the  defendant  to  go  out  of  the  juris- 
diction temporarily  for  Ihe  purpose  of  offering 
the  affidavit  of  a  third  person,  instead  of  assum- 
ing the  responsibility  of  making  it  himself.  There 
is  no  reason  to  suppose  that  this  was  so  in  the 
present  instance;  but  in  consideration  of  the 
necessity  of  establishing  a  uniform  rule  of  prac- 
tice upon  this  subject,  we  must  hold  the  present 
affidavit  to  be  insufficient  in  this  respect,  but  we 
will  allow  the  defendant  to  put  in  a  supplemental 
affidavit. 

The  rule  hereafter  will  be,  that  when  a  defend- 
ant puts  in  a  stranger's  affidavit,  it  must  show 
upon  its  face  sufficient  reason  why  it  was  not 
made  by  the  defendant  himself;  that  a  real  dis- 
ability existed  which  prevented  him  from  making 
it,  and  the  circumstances  giving  rise  to  the  dis- 
ability. 

Supplemental  affidavit  allowed. 

Oral  opinion  by  Thayer,  P.  J. 


C.  Pr  No.  4.  Feb.  19, 1881. 

Darlington  v.  Fleischner,  defendant,  and 
Goldsmith^  garnishee. 

Practice — Attackment  execution — The  fact  that 
garnishee  y  who  is  voluntary  assignee  of  defend- 
anty  has  no  funds  in  his  hands  subject  to  at- 
tachment is  no  ground  for  quashing  the  writ, 
Sur  rule  to  show  cause  why  writ  of  attachment 

sur  judgment  should  not  be  quashed. 

The  following  agreement,  signed  by  counsel, 

was  submitted  to  the  Court :    **  It  is  agreed  be- 


tween the  counsel  for  the  plaintiff  and  for  the 
garnishee  that  the  writ  of  attachment  sur  judg- 
ment is  issued  against  the  said  Goldsmith,  gar- 
nishee, as  assignee  of  the  defendant  under  a  vol- 
untary assignment  for  the  benefit  of  creditors, 
that  the  deed  of  assignment  was  duly  recorded, 
and  that  the  said  assignment  is  still  pending,  that 
the  said  assignee  has  no  property  in  his  hands 
belonging  to  the  defendant,  except  the  property 
conveyed  to  him  by  the  said  deed  of  assignment 
in  trust  for  the  benefit  of  the  creditors  of  the 
defendant.** 

Mayer  Sulzberger y  for  the  rule,  relied  on — 
Miller  v.  Rush,  25  Pitis.  Legnl  Journal,  72. 

No  counsel  appeared  contra. 

The  Court.    Rule  discharged. 


C.  P.  No.  4.  Oct.  I,  1881. 

Wagner  v.  Wright* 
Evidence — Parol  evidence  to  vary  terms  of  written 
instrument. 
Rule  to  set  aside  a  fi.  fa.  and  levy,  and  open 
judgment,  and  let  defendant  into  a  defence. 

The  defendant  gave  plaintiff  a  judgment-note 
for  rent  in  arrear,  dated  June  i,  1880,  due  **  one 
day  after  date,*'  and  waiving  **  all  stay  of  execu- 
tion from  and  after  the  maturity  of  the  above 
note.**     Upon  this  note  the  plaintiff  entered  - 
judgment  Aug.  2,  1881,  and  on  Aug.  23,  1881, 
issued  execution,  whereupon  the  defendant  ob- 
tained this  rule,  alleging  in  his  affidavit  that,  at 
the  time  of  the  making  of  the  note,  the  plaintiff 
(who  was  upwards  of  ninety  years  old)  promised 
that  judgment  should  not  be  entered  thereon,  nor 
the  note  used  during  his  (the  plaintiffs)  lifetime, 
but  that  the  plaintiff  asked  for  it  solely  for  the 
use  of  his  executors,  upon  the  faith  of  which 
statement  defendant  signed   the  note.     Depo- 
sitions were  taken  in  support  of  the  rule;  the 
plaintiff  denied  the  defendant's  allegation  in  toto, 
and  the  defendant  admitted,  upon  cross-exami- 
nation, that  he  had  expected  to  pay,  and  that  the 
plaintiff  had  expected  to  receive  the  amount  of 
the  note  during  his  (the  plaintiflTs)  lifetime. 
Jerome  Carty^  for  the  rule. 
Plaintiffs  promise  was  a  part  of  the  considera- 
tion ;  and  great  injustice  will  be  done  if  execu- 
tion is  allowed  to  proceed. 
Chas,  P,  Sherman y  contra. 
Plaintiffs  alleged  promise,  even  if  true,  could 
not  be  set  up  to  vary  or  reform  the  judgment- 
note,  in  the  absence  of  fraud,  accident^  or  mis- 
take ;  neither  of  which  is  alleged. 
Lyon  V,  Miller,  12  Harris,  392. 
Heebncr  v.  Worrall,  2  Wright,  376. 
Collins  V,  Baumgardner,  2  Smith,  46 1  • 
Martin  v,  Berens,  17  Smith,  459. 
Much  less  to  contradict  it. 
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Fulton  V,  Hood,  lo  Casey,  365. 

Harbold  v,  Kuster,  8  Wright,  392. 

Hunt  V.  Morris,  I  Weekly  Notes,  95. 

Davis  f/.  Cammel,  Addison,  233. 

Plankinhom  v.  Cave,  2  Yeates,  370. 

Hain  v,  Kalbach,  14  S.  &  R.  159. 

Bamhart  v.  Riddle,  5  Casey,  92. 

Miller  v.  Fichthorn,  7  Casey,  252. 
And  the  burden  of  the  cases  admitting  parol 
evidence  to  vary  or  reform  (not  contradict)  writ- 
ten contracts  is  that  some  material  part  of  the 
contract  wa§  requested  by  the  contractor  to  be 
inserted,  which,  failing  to  be  done,  the  verbal 
promise  was  substituted  in  the  place  of  such  writ- 
ten insertion,  which  was  afterwards  fraudulently 
sought  to  be  avoided  by  the  promisor. 

Powelton  Coal  Co.  v,  McShain,  25  Smith,  238. 

Graver  v,  Scott,  30  Smith,  94. 
The  Court.     Under  the  particular  circum- 
stances of  this  case,  we  will  leave  the  rule  open 
to  give  defendant  an  opportunity  to  offer  security 
for  stay  of  execution. 

Oct.   8,    1881.    The  Court.    No    security 
having  been  entered,  rule  discharged. 


C.  P.  No.  4.  September  22,  1881. 

Vandegrift  v.  Redhefifer  et  al. 

Partnerships — Practice — Execution  against  part- 
nership property  on  judgment  confessed  by  one 
partner  against  himself  for  a  debt  alleged  to 
be  due  by  the  firm  is  irregular^  and  will  be  set 
aside. 

Rule  to  show  cause  why  judgment  should  not 
be  opened,  execution  set  aside,  and  all  proceed- 
ings stayed. 

The  docket  entries  were  as  follows: — 


William  R.  Vandegrift 

V, 

Aiman  A.  Redheffer,  Henry 
P.  Vandegrift,  and  Charles 
Redheffer,  trading  under 
the  firm  name  of  Red- 
heffer, Vandegrift  &  Co. 


An  action  entered  by 
agreement  Aug.  17,  1881, 
with  same  effect  as  if  a  sum- 
mons had  been  duly  issued 
by  plaintiff  against  defend- 
ants, returnable  to  first  Mon- 
day Aug.  1 88 1,  and  had 
been  served  by  the  sheriff 
on  defendant  **  Vandegrift," 
Aug.  17,  1881.  Specific  and  had  been  duly  so  returned 
statement  filed.  and  judgment  entered  against 

the  said  Vandegrift,  one  of 
the  members  of  said  firm, 
for  the  sum  of  |iooo,  the 
amount  of  debt  due  and 
owing  by  said  firm  to  the 
plaintiff. 

Aug.  17,  1881.  Judg- 
ment. 

Aug.  17,  188I.  Fi.  fa. 
exit  returnable  first  Monday 
Aug.  1881. 

It  appeared  from  depositions  that  the  judg- 
ment had  been  confessed  under  the  following 
circumstances:  H.  P.  Vandegrift,  one  of  the 
defendants  and  son  of  the  plaintiff,  entered  into 
partnership  in  May,  1881,  with  A.  A.  Redheffer, 


putting  in  as  capital  I1500,  Redheffer  contributing 
stock  and  custom.  About  June  2,  Charles  Red- 
heffer was  also  taken  into  the  firm ;  and  they 
desiring  to  extend  the  business,  H.  P.  Vandegrift 
borrowed  of  his  father  at  various  rimes  Jrooo, 
giving  him  his  individual  notes  for  the  money, 
but  with  the  mutual  understanding  that  the  money 
was  to  be  used  for  partnership  purposes,  and  that 
the  firm  would  repay  it.  The  money  was  so  ex- 
pended ;  but  it  appeared  from  the  deposition  of 
Redheffer  that  there  was  no  entry  of  the  loan  on 
the  firm's  books,  which  were  kept  by  Vandegrift, 
and  that  the  firm  had  never  had  business  transac- 
tions with  the  plaintiff.  The  notes  not  being 
paid  at  maturity,  H.  P.  Vandegrift  confessed 
judgment  for  the  amounts  loaned  as  above  set 
forth,  without  the  knowledge  of  his  partners, 
who  knew  nothing  of  it  until  the  sheriff  levied 
upon  the  firm  assets,  under  an  execurion  directed 
against  all  the  members  of  the  firm.  A.  A. 
Redheffer  thereupon  took  this  rule. 

Katz  (with  him  Gibbons)^  for  plaintiff,  showed 
cause. 

The  entire  property  in  the  partnership  effects 
may  be  sold  for  a  partnership  debt  on  a  judgment 
against  one  of  the  partners. 

Harper  v.  Fox,  7  W.  &  S.  142. 
Taylor  v,  Henderson,  17  S.  &  R.  457. 

The  fi.  fa.,  if  erroneous,  may  be  conformed  to 
the  judgment. 

Black  z/.  Wistar,  4  Dale,  267. 
De  Haas  v.  Bunn,  2  Barr,  339. 

/.  C  Redheffer  and  R,  P.  White,  contra. 

The  judgment  confessed  can  only  bind  H.  P. 
Vandegrift,  and  against  him  only  can  execution 
issue.  The  judgment  was  entered  against  all  the 
partners  by  the  inadvertence  of  the  clerk;  it 
should  be  opened  and  the  case  sent  to  a  jury. 

September  23,  1 88 1.  The  Court.  Ordered 
that  the  execution  be  set  aside,  and  the  rest  of 
the  rule  discharged. 

October  i,  1881.  The  Court.  [Filing  an 
opinion  at  the  request  of  plaintiff's  counsel.] 
The  judgment  confessed  by  H.  P.  Vandegrift  is 
a  valid  judgment  as  regards  him,  and  no  sufficient 
reason  has  been  shown  why  it  should  be  opened. 
So  much  of  the  rule  is  therefore  refused.  It  ap- 
pearing by  the  record  that  both  the  praecipe  for 
the  fi.  fa.  and  the  fi.  fa.  itself  are  against  Aiman 
A.  Redheffer  and  Charles  Redheffer  as  well  as 
the  said  Henry  P.  Vandegrift,  when  in  point  of 
fact  there  is  no  judgment  against  the  said  Aiman 
A.  Redheffer  and  Charles  Redheffer,  and  that  the 
execution  does  not  follow  the  judgment,  the 
Court  is  of  opinion  that  the  joint  execution  is 
irregular  and  unlawful,  and  for  that  reason  it  is 
ordered  that  it  be  set  aside.  The  plaintiff  Ss  en- 
titled to  issue  execution  against  Henry  P.  Van- 
degrifl  only,  he  being  the  only  party  against 
whom  judgment  was  obtained. 

Opinion  by  Thayer,  P.  J. 
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May,  *8i,  182,  183. 

Powell's  Appeal. 
Appeal  of  Firey's  Executrix. 

Married  woman — Separate  acknowledgment — 
Act  of  Feb,  21,  1770  (/  Sm,  Z.  J07) — Act  of 
April  IS,  1828  {10  Sm,  L.  24^) — Act  of  April 
II,  1848  {P.  Z.  jj6)^Act  of  April  26,  1850 
{P,  Z.  581)— Act  of  April  11,  1856  (P.  Z. 
j/f)  — Assignment —  Legacy —  Estopped— Re- 
cording Acts. 

A  legacy  charged  upon  land  is  not  such  an  interest  in 
realty  as  requires  for  its  assignment  the  formalities  requi- 
site to  pass  real  estate. 

A  release  of  a  legacy  by  a  married  woman  is  not  under 
the  Act  of  April  15,  1828  (10  Sm.  L.  249),  within  the 
recording  Acts  if  the  acknowledgment  fails  to  set  forth  that 
the  contents  thereof  have  been  made  known  to  the  mar- 
ried woman. 

A  married  woman  may  assign  her  choses  in  action  to 
her  husband  by  an  instrument  without  acknowledgment 
and  without  hb  joinder,  his  consent  being  presumed  by 
his  request. 

If,  however,  such  assignment  be  executed  without  con- 
sideration and  without  knowledge  on  the  part  of  the  mar- 
ried woman  as  to  what  she  is  signing,  it  will  be  void  as  to 
the  husband  and  his  judgment  creditors  standing  on  a  foot- 
ing with  him. 

As  to  judgment-creditors,  however,  who  have  been 
induced  to  advance  their  money  to  the  husband  by  reason 
of  the  existence  of  the  assignment,  the  wife  is  estopped 
from  setting  up  its  invalidity. 

No  sy^h^'^stoppel  follows  in  case  there  is  no  evidence 
that  the  judgment-creditors  loaned  their  money  on  the 
faith  of  the  assignment. 

When  interest  b  not  recoverable  on  a  legacy. 

Appeals  of  Joanna  Powell  and  Anna  M. 
Firey,  Executrix  of  Solomon  Firey,  deceased, 
from  a  decree  of  the  Court  of  Common  Pleas  of 
FrantTih  County,  distributing  the  fund  pro- 
duced by  the  sale  of  certain  real  estate  by  B.  F. 
Winger  and  A.  F.  Schafhirt,  assignees  for  the 
benefit  of  creditors  of  Benjamin  M.  Powell. 

The  matter  was  referred  by  the  Court  to  an 
auditor,  W.  F.  Patton,  Esq.,  before  whom  the 
following  facts  appeared — 

In  1854  Daniel  Stahl  died  seised,  inter  alia,  of 
a  certain  farm,  which,  by  the  terms  of  his  will,  he 
directed  his  executors  to  sell  charged  with  the 


sum  of  $3000,  the  interest  whereof  was  to  be 
paid  annually  to  his  wife  during  her  life  and  the 
principal  of  which  was  on  her  death  to  be  divided 
equally  among  such  of  testator's  children  as 
should  then  be  alive. 

StahPs  executors  accordingly,  in  1856,  sold  the 
farm  to  Benj.  M.  Powell  charged  as  aforesaid. 
On  November  4,  1868,  the  widow  of  Daniel  Stahl 
died.  At  her  death  two  children  of  testator 
were  alive,  viz.,  Malinda  Catharine,  who  was 
unmarried,  and  Joanna,  intermarried  with  said 
Powell.  In  1869  Powell  paid  to  Malinda  Catha- 
rine the  sum  of  ^1500,  being  her  interest  in  the 
charge  upon  the  farm.  He  did  not  pay  to  his 
wife  her  share  nor  did  she  ask  for  it. 

Subsequently  the    following  judgments  were 

entered  up  against  Powell,  which  took  effect  as 

liens  upon  the  said  farm  in  the  following  order: 

Elizabeth  Powell     ....     I231  00 

Rebecca  McKee       ....       500  00 

A.  L.  Irwin 550  00 

H.  S.  Stoner 100  00 

On  October  28, 1875,  Joanna  Powell  executed 
a  release  to  her  hasband  of  her  interest  in  the 
land.  The  following  was  the  certificate  of  a  jus- 
tice of  the  peace  annexed — 

**  Before  me  the  sul^scriber  ....  personally  ap- 
peared the  within -named  Joanna  Powell,  and  acknowl- 
edged the  foregoing  written  instrument  of  consent  signed 
by  her  to  be  hertict  and  deed,  and  that  the  same  was 
done  without  any  coercion  of  her  husband,  Benjamin  M. 
Powell,  and  desired  that  the  same  might  be  recorded  as 
such ;  and  I  certify  that  the  same  was  done  and  executed 
before  me,  before  the  signing  or  execution  of  the  written 
indenture,  release  or  deed  of  conveyance;  and  further 
the  said  Joanna  Powell  acknowledged  the  release  sepa- 
rate and  apart  from  her  said  husband.  In  testimony 
whereof,  etc.  John  G.  Wallkch,  J.  P.  [l.  s.]" 

The  release  was  the  same  day  duly  recorded. 
As  to  the  execution  of  this  release  Mrs.  Joanna 
Powell  who,  although  incompetent  by  reason  of 
the  fact  that  Benj.  M.  Powell,  her  husband,  had 
previously  died,  was  by  consent  of  the  parties 
permitted  to  act  as  a  witness,  testified  as  fol- 
lows : — 

*<  This  is  my  signature  to  paper  [release].  My 
husband  said  I  should  take  the  paper  to  Col.  B. 
F.  Winger.  Said  I  should  give  the  paper  to  him. 
He  said  I  should  sign  it ;  it  would  be  all  right ;  I 
gave  Col.  Winger  the  paper  in  his  office.  I  don't 
remember  signing  the  paper.  I  don't  remember 
Squire  Wallech  being  in  Mr.  Winger's  office  the 
same  day.  I  don't  remember  of  Col.  Winger 
reading  the  paper  over  to  me.  I  don't  remember 
seeing  that  paper  afterwards.  If  I  released  my 
share  of  that  dower  that  day  I  know  nothing 
about  it.  If  I  did  release  that  day  I  never 
understood  anything.  My  husband  never  paid 
me  any  part  of  that  dower.  I  never  got  any 
money  on  account  of  my  share  of  that  dower — 
before  I  signed  the  paper — at  that  time — nor 
afterwards.    My  husband  did  not  tell  me  who. 
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had  written  the  paper.  He  gave  me  no  reason 
why  he  wanted  me  to  sign  the  paper.  He  did 
not  tell  me  what  was  in  the  paper." 

As  to  the  joinder  by  her  in  a  deed  made  by 
her  husband  for  thirtyacres  of  said  farm,  witness 
also  testified,  "  Mr.  Powell  told  me  when  I  signed 
the  deed  that  if  I  did  not  sign  it  I  might  look  out 
for  myself.** 

John  G.  Wallech  testified  as  to  the  release :  **  I 
know  Mrs.  Joanna  Powell.  I  took  her  acknowledg- 
ment. The  acknowledgment  is  in  my  hand- 
writing. She  appeared  before  me  personally. 
She  came,  I  think,  to  my  office  and  asked  me 
to  come  to  Winger's  office.  Her  husband  was 
not  with  her.  I  examined  her  separate  and  apart 
from  him  and  her  attorney.  Before  taking  the 
acknowledgment  I  made  known  the  contents.  I 
commenced  and  read  to  her  until  I  saw  the  im- 
port of  the  release,  and  she  said  to  me,  while  I 
was  reading,  that  it  was  not  necessary,  that  she 
understood  it  all.  This  occurred  in  Col.  Win- 
ger's back  office.  We  came  out  of  the  back 
office  and  then  she  signed  it  in  the  presence  of 
Col.  Winger.  She  said  to  me,  while  separate 
and  apart  from  every  one,  that  she  signed  the 
same  of  her  own  free  will  and  accord,  and  with- 
out any  coercion  or  compulsion  on  the  part  of 
her  said  husband.*' 

The  auditor  found  as  a  matter  of  fact  that  no 
consideration  was  given  to  Mrs.  Powell  for  the 
release,  and  that  the  same  was  hot  intended  by 
her  as  a  gift  to  her  husband. 

Subsequently  the  following  judgments  were 
entered  against  Benj.  M.  Powell  in  the  following 
order,  taking  effect  as  liens  on  the  said  farm. 


E.  B.  Winger 

.     $400  00 

John  S.  Grove 

.       359  45 

James  R.  Wilson      . 

.      486  00 

Solomon  Firey's  Executrix 

.      992  53 

Samuel  McCleary     . 

.      599  93 

As  to  the  judgment  of  Firey's  executrix,  it  ap 
peared  that  the  sums  represented  by  it  had  been 
advanced  to  Powell  after  the  recording  of  the 
release. 

As  to  McCleary's  judgment,  it  appeared  that 
McCleary  had  advanced  to  Powell  part  of  the 
sum  for  which  it  had  been  recovered  expressly 
on  the  representation  of  the  latter  that  his  wife 
had  released  to  him  her  interest  in  his  farm. 

Subsequently  Powell  assigned  all  his  property 
to  Winger  and  Schafhirt  as  assignees  for  the 
benefit  of  creditors.  The  farm  in  question  was 
sold  by  them  for  I5 791.21,  and  this  fund  was 
paid  into  Court  constituting  the  fund  in  dispute. 

The  auditor  was  of  opinion  that  the  release 
was  null  and  void  by  reason  of  the  omission  of 
the  acknowledgment  thereof  to  state  that  the 
contents  were  made  known  to  Mrs.  Powell,  also 
that  she  was  not  estopped  from  setting  up  her 
claim  as  against  her  husband's  judgment-creditors 


subsequent  to  the  release.  He  therefore  awarded 
from  the  fund  first,  the  costs  of  aildit ;  second 
Joanna  Powell's  claim  with  interest  to  the  date 
of  confirmation  of  the  sale,  viz.,  $231 7.50,  and  the 
residue  to  the  judgments  in  the  order  of  their 
priority,  as  far  as  the  fund  went,  awarding  to  the 
Wilson  judgment  only  {65.93  ^^  account. 

To  this  report  exceptions  were  filed  by  Firey's 
Executrix  and  McCleary  on  the  ground  that  the 
auditor  erred  (i)  in  allowing  any  part  of  the 
fund  to  Joanna  Powell,  (2)  in  allowing  her  in- 
terest on  her  claim.  The  Court  (Rowe,  P.  J.) 
was  of  opinion  that  the  release  was  efficacious 
notwithstanding  the  defect  in  the  acknowledg- 
ment, but  that  being  neither  intended  as  a  gift 
nor  founded  on  any  consideration,  it  was  void  as 
between  Powell  and  his  wife.  As  against  sub- 
sequent judgment-creditors  like  McCleary,  who 
had  advanced  their  money  on  the  faith  of  the 
release,  the  Court  held,  however,  that  Joanna 
Powell  was  estopped  from  asserting  her  claim. 
As  to  other  judgment-creditors  who  were  nof 
shown  to  have  so  acted,  the  Court  held  that  no 
such  estoppel  could  be  set  up.  The  Court  also 
disallowed  Joanna  Powell's  claim  for  interest. 
The  matter  having  been  recommitted  to  the 
auditor  for  a  redistribution  in  accordance  with 
the  views  of  the  above  opinion,  he  deducted 
{817.50  from  the  award  to  Joanna  Powell,  being 
the  interest  erroneously  allowed  thereon,  and 
after  deducting  therefrom  the  costs  of  reaudit 
distributed  {453.36  thereof  to  satisfy  the  residue 
of  the  Wilson  judgment,  and  $334.14  on  ac- 
count of  the  judgment  of  Firey's  executrix. 

He  also  deducted  from  the  remaining  sum  of 
{1500,  awarded  to  Joanna  Powell,  the  sum  of 
{303.57,  the  amount  with  interest  found  to  have 
been  advanced  by  McCleary  to  Powell  on  the 
faith  of  the  release,  which  sum  was  awarded 
to  McCleary. 

This  report  was  duly  filed  and  confirmed  by 
the  Court. 

Joanna  Powell  thereupon  appealed,  assigning 
for  error  the  refusal  to  allow  her  interest  on  her 
claim,  and  also  the  deduction  therefrom  of  the 
sum  paid  to  McCleary. 

The  executrix  of  Solomon  Firey  also  appealed, 
assigning  for  error  the  refusal  of  the  Court  to 
allow  Joanna  Powell  interest  on  her  claim  and 
the  refusal  to  deduct  from  such  clain^  the  amount 
of  the  Fiery  judgment  and  award  the  same  to  his 
executrix  in  full. 

y.  M^D.  Sharpey  for  Joanna  Powell. 

Joanna  Powell's  interest  in  the  land  was  in  the 
nature  of  an  interest  in  realty.  Ejectment 
would  have  lain  to  enforce  it. 

Kensinger  v.  Smith,  9  Weekly  Notes,  312. 
Bear  v.  Whisler,  7  Waits,  144. 
Perry  v,  Scott,  I  Smith,  124. 
Walters  r.  Bredin,  20  Smith,  235. 
Soper  V,  Guernsey,  2i  Smith,  22a 
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It  was  like  a  mortgage. 

Being  an  interest  in  realty,  a  defect  in  the 
separate  acknowledgment  of  the  release  thereof 
is  fatal  to  its  validity. 

Moore  v,  Cornell,  18  Smith,  320. 

"Watson  V,  Bailey,  i  Binn.  470. 

Mclntire  v.  Ward,  5  Binn.  301. 

Shallcr  v.  Brand,  6  Binn.  435. 

Evans  v.  Comm.  4  S.  &  R.  271. 

Thompson  v.  Morrow,  5  S.  &  K.  287. 

Watson  V.  Mercer,  6  S.  &  R.  48. 

Steele  v,  Thompson,  14  S.  &  R.  92. 

Jourdan  v.  Jourdan,  9  S.  &  Rj.  273. 

Miller  v.  Wentworth,  i  Norris,  280. 

Hombeck  v.  Bid.  Ass*n,  7  Norrb,  64. 

Defects  in  the  certificate  cannot  be  supplied 
by  parol  evidence. 

Jourdan  v.  Jourdan,  9  S.  &  R.  274. 
Watson  V.  Bailey,  I  Binn.  470. 
Bamet  v.  Barnet,  15  S.  &  R.  72. 
Williams  v.  Baker,  21  Smith,  481. 
Heeter  v.  Glasgow,  29  Smith,  82. 
Singer  Mf  *g  Co.  v.  Rook,  3  Norris,  445. 
Hombeck  v,  BPd  Ass*n,  7  Norris,  64. 

The  release  being  improperly  executed  and 
acknowledged,  Mrs.  Powell  could  not  be  es- 
topped by  it. 

Glidden  v.  Strupler,  2  Smith,  400. 

Dunham  v.  Wright,  3  Smith,  167. 

Kirk  V.  Clark,  9  Smith,  479^ 

Graham  z/.  Long,  15  Smith,  383. 

Colburn  v.  Kelly,  li  Smith,  314. 

Williams  v.  Baker,  21  Smith,  476. 

Quinn's  Appeal,  5  Norris,  453. 

The  same  requisites  exist  as  to  the  acknowl- 
edgment, if  the  release  be  of  a  legacy  under  the 
Act  of  April  26,  1854,  §  24. 

McCleary  stood  upon  the  footing  of  Powell 
and  as  the  release  was  void  as  to  the  latter,  it 
was  also  void  as  to  the  former. 
Cover  V,  Black,  I  Barr,  493. 
Reed's  Appeal,  i  Harris,  478. 
Morris  «/:  Zeigler,  21  Smiih,  453. 
Dimm's  &  King's  Appeal,  9  Norris,  367. 
Shrewsbury    Savings    Insl's   Appeal,    9    Weekly 
Notes,  166. 

The  representations  made  to  McCleary  by 
Powell  cannot  bind  Mrs.  Powell  by  way  of  es- 
toppel. 

Powell  having  retained  his  wife's  money  is 
liable  for  interest  thereon. 
May  V,  May,  12  Smith,  213. 
Brewer  and    Winger,  for  the  Executrix   of 
Solomon  Firey. 

The  release  executed  by  Joanna  Powell  was 
undoubtedly  valid  and  effectual. 
Her  interest  was  not  an  interest  in  land. 

Pierce  v.  Gardner,  2  Norris,  211. 
It  was  simply  a  chose  in  action  assignable  by  a 
feme  covert  without  her  husband's  joinder. 
Bond  V.  Bunting,  28  Smith,  210. 
Braine's  Appeal,  9  Weekly  Notes,  310. 
The  acknowledgment,  though  insufficient  un- 
der the  Act  of  Feb.  2 , 1 7  70,  was  unnecessary  under 
the  Acts  of  April  11,  1848,  and  May  14,  1874. 


McCleary's  right  is  clear  because  he  advanced 
his  money  on  the  faith  of  Powell's  representa- 
tions as  to  the  release. 

Peltz  V.  Struthers,  6  Harris,  278. 

Brown's  Appeal,  9  Wekkly  Notes,  329. 
But  the  right  of  Firey's  Executrix  is  equally 
clear.     She  advanced  her  money  on  the  faith  of 
the  record. 

Pepper's  Appeal,  27  Smith,  373. 

Peltz  V.  Struthers,  6  Harris,  278. 

Water's  Appeal,  1 1  Casey,  523. 

Freeman  v,  Cooke,  2  Exch.  661. 

Coates  V,  Gerloch,  8  Wright,  46. 
Mrs.  Powell  is  estopped  by  her  laches  from 
claiming  interest. 

Hamill's  Appeal,  7  Norris,  363. 

May  V,  May,  12  Smith,  206. 

October  3,  1881.  The  Court.  It  was  con- 
tended that  the  release  of  Joanna  Powell  in  her 
husband's  favor  for  the  one  half  of  the  legacy  of 
JI3000  charged  upon  his  land  was  invalid  for  the 
reason  that  it  was  not  properly  acknowledged. 
The  acknowledgment  was  made  before  a  justice 
oC  the  peace,  who  certified  that  before  him  per- 
sonally appeared  the  within-named  Joanna 
Powell,  and  acknowledged  the  foregoing  instru- 
ment of  ...  .  signed  by  her  to  be  her 
act  and  deed,  and  that  the  same  was  done  with- 
out any  coercion  of  her  husband,  Benjamin  M. 
Powell,  and  desired  that  the  same  might  be 
recorded  as  such  ....  and  further  the 
said  Joanna  Powell  acknowledged  the  release 
separate  and  apart  from  her  said  husband."  It 
is  true  the  justice  does  not  certify  that  the  con- 
tents of  the  paper  were  made  known  to  Mrs. 
Powell  as  required  by  the  Act  of  Feb.  21,  1770. 
That  this  omission  is  a  fatal  defect  in  convey- 
ances of  real  estate  is  decided  in  numerous  cases. 
I  cite  only  two  of  the  recent  ones:  Miller  v, 
Wentworth  (i  Norris,  280);  Hornbeck  v.  The 
Building  Association  (7  Id.  64).  This,  however, 
was  not  the  case  of  a  conveyance  of  land.  Mrs. 
Powell  had  no  dower  in  her  father's  estate  and 
could  have  had  none.  What  she  held  was  a 
mere  legacy.  That  it  was  charged  upon  the 
land  makes  no  essential  difference.  A  release  of 
a  legacy  charged  upon  land  is  within  the  Record- 
ing Acts.  The  Act  of  15  April,  1828,  authoriz- 
ing such  releases  to  be  recorded  requires  that  they 
should  be  executed  **  before  at  least  two  compe- 
tent subscribing  witnesses."  The  present  release 
has  but  one  subscribing  witness,  and  does  not 
come  within  the  Act.  (Hellman  v,  Hellman,  4 
Rawle,  440.)  The  24th  section  of  the  Act  of  26 
April,  1850  (P.  L.  581),  authorizes  the  recording 
of  such  releases  only  when  they  **  shall  have  been 
duly  acknowledged,  or  the  execution  thereof 
proved  by  the  existing  laws  for  the  acknowledg- 
ment and  proof  of  the  execution  of  deeds  or 
other  instruments  of  writing  concerning  any 
lands  or  tenements,"  etc.    As  the  release  of  Mrs. 
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Powell  was  not  so  acknowledged  it  is  manifest 
the  Act  of  1850  does  not  apply.  Nor  is  the  case 
affected  by  the  Act  of  April  11,  1848.  The 
acknowledgment  by  the  wife  referred  to  in 
said  Act  is  where  the  husband  seeks  to  convey  or 
encumber  her  separate  estate.  The  first  section 
of  the  Act  of  II  April,  1856  (P.  L.  315),  repeals 
so  much  of  the  Married  Woman's  Act  of  1848  as 
provides  that  the  acknowledgment  of  a  deed  or 
mortgage  conveying  the  separate  estate  of  a  mar- 
ried  woman  may  be  made  differently  from  her 
acknowledgment  when  joining  her  husband  in 
conveying  his  real  estate. 

This  release  is  not  void,  however,  because  not 
so  acknowledged  as  to  bring  it  within  the  Record- 
ing Acts.  As  before  observed,  it  was  not  a  con- 
veyance of  an  interest  in  lands.  It  concerned 
personal  property,  was  a  mere  chose  in  action, 
and  as  such  within  her  own  control  with  the  con- 
sent of  her  husband.  As  this  release  was  made 
to  her  husband,  at  his  request,  and  for  his  bene- 
fit, his  consent  is  to  be  presumed.  It  was  held 
in  Bond  v.  Bunting  (28  P.  F.  S.  210)  that  a 
married  woman,  her  husband  joining  therein, 
could  assign  her  choses  in  action  without  ac- 
knowledgment of  any  kind,  and  the  distinction 
is  there  pointed  out  between  a  chose  in  action 
and  a  mortgage;  the  latter  though  a  security 
for  money,  is  also  a  conveyance  of  land. 

This  release  is  sufficient  in  form,  however  de- 
fective the  acknowledgment  may  be.  It  was 
said  to  be  invalid,  however,  for  the  reason  that  it 
was  not  executed  by  Mrs.  Powell  of  her  own  free 
will ;  that  she  did  not  know  what  she  was  sign- 
ing, and  that  she  received  no  consideration 
therefor.  And  it  was  urged  that  if  the  release 
was  invalid  as  to  her  husband  it  was  equally  so 
as  to  his  judgment-creditors,  who  merely  stand 
upon  the  foot  of  their  debtor. 

The  only  witness  called  to  attack  the  release  was 
Mrs.  Powell  herself,  who,  although  incompetent, 
was  permitted  to  testify  by  agreement.  Giving 
entire  credit  to  what  she  says,  she  fails  to  show 
any  fraud  practised  upon  her  in  the  acknowledg- 
ment, or  any  coercion  on  the  part  of  her  husband 
prior  thereto.  The  substance  of  what  she  says  is 
that  she  did  not  receive  any  money,  that  her 
husband  told  her  to  sign  the  release,  and  that  it 
would  be  all  right.  It  is  true  the  learned  auditor 
finds  that  her  husband  told  her  if  she  did  not  sign 
it  **  she  must  look  out  for  herself.'*  In  this  the 
auditor  made  a  mistake.  The  words  referred  to 
had  reference  to  a  deed  of  30  acres  of  land  her 
husband  desired  to  convey,  and  not  to  this  re- 
lease. Mrs.  Powell  took  the  release  to  the  jus- 
tice, unaccompanied  by  her  husband,  and  exe- 
cuted and  acknowledged  it  in  the  presence  of  the 
former.  The  justice  was  examined  and  testified 
that  she  acknowledged  the  release  voluntarily, 
and  that  when  he  commenced  to  explain  to  her 


the  contents  of  the  pap)er  she  interrupted  him, 
and  stated  she  understood  it ;  that  it  was  a  release 
of  her  dower.  Mrs.  Powell  does  not  essentially 
contradict  him  otherwise  than  by  the  convenient 
**I  don't  know."  There  is  not  a  scintilla  of 
evidence  to  show  fraud  or  coercion  on  the  part  of 
her  husband,  yet  if  Mrs.  Powell  is  believed  there 
was  no  consideration  for  the  release.  There  cer- 
tainly is  no  proof  she  ever  received  the  $1500, 
and  the  auditor  does  not  find  she  intended  it  as 
a  gift.  We  must,  therefore,  hold  the  release 
invalid  as  to  her  husband.  Is  it  so  as  to  his 
judgment-creditors  ? 

We  think  it  very  clear  that  so  far  as  such 
creditors  have  loaned  their  money  upon  the 
faith  of  the  release,  they  are  entitled  to  priority 
over  Mrs.  Powell  in  the  distribution  of  this  fund. 
It  is  true  a  judgment-creditor  stands  upon  the 
foot  of  his  debtor  so  far  as  title  is  concerned,  but 
this  rule  has  no  application  where  a  third  person 
has  misled  the  creditors  as  to  the  condition  of 
the  title,  and  thereby  induced  him  to  lend  his 
money  on  the  faith  of  it.  Samuel  McCleary 
had  actual  knowledge  of  the  release,  and  took 
one  of  his  judgments,  and  loaned  the  money  on 
the  faith  of  it.  As  to  him  Mrs.  Powell  is 
estopped  from  setting  up  her  release.  It  is  true 
she  was  a  married  woman,  and  the  general  rule 
undoubtedly  is  that  the  doctrine  of  estoppel  does 
not  apply  to  such  persons. 

But  there  are  exceptions.  The  rule  rests  upon 
the  fact  that  a  married  woman  cannot  contract. 
It  follows  logically  that  what  she  cannot  pass  by 
contract  she  may  not  pass  by  estoppel.  But 
when  the  law  clothes  her  with  the  power  to  con- 
tract, to  the  extent  of  that  power  she  is  bound 
precisely  as  other  persons  are  bound.  The  law 
gives  her  the  right  to  dispose  of  her  personal 
estate  with  the  assent  of  her  husband.  In  doing 
so  she*  has  no  more  power  to  injure  and  mislead 
others  than  if  she  were  sui juris.  To  hold  other- 
wise would  enable  her  to  continue  her  operations 
with  her  separate  estate  so  long  as  they  were 
profitable,  and  then  make  reprisals  for  her  losses 
upon  those  who  had  trusted  her.  Brown's  Ap- 
peal (9  Weekly  Notes,  329)  distinctly  recog- 
nized this  principle.  There  a  married  woman 
who  held  a  judgment  against  certain  real  estate 
agreed  in  writing  that  the  lien  of  her  judgment 
should  be  postponed  to  the  lien  of  a  subsequent 
judgment.  After  the  money  had  been  loaned  on 
the  faith  of  her  agreement  she  attempted  to  repu- 
diate it  on  the  ground  of  her  coverture.  This 
Court  held  that  as  she  had  the  absolute  control 
of  her  judgment,  and  could  satisfy  it  at  will,  she 
could  also  postpone,  and  as  an  innocent  party 
had  acted  upon  the  faith  of  her  conduct,  she  was 
estopped  from  claiming  a  first  lien. 

It  does  not  appear  that  any  of  the  other 
creditors  loaned  their  money  upon  the  faith  of 
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the  release,  nor  that  they  \iad  Vnowledge  of  it. 
Not  having  been  duly  acknowledged  it  must 
be  treated  as  an  unrecorded  paper.  Hence,  no 
question  arises  as  to  constructive  notice  to  the 
creditors,  and  actual  notice  is  not  pretended. 

We  see  no  error  in  the  refusal  of  the  Court 
below  to  allow  interest  on  Mrs.  Powell's  claim. 
The  authorities  cited  by  him  are  sufficient  to  sus- 
tain his  ruling.  See  May  v.  May  (12  P.  F.  S. 
206);  Bachman  v,  Killinger  (5  Id.  414). 

The  decree  is  affirmed  and  the  appeals  dis- 
missed at  the  costs  of  the  respective  appellants. 

Opinion  by  Paxson,  J. 


May,  '81,  175.  May  10,  1881. 

Fishbum's  Appeal. 

Will— Legacies —  When  a  charge  on  land—-  IVhat 
necessary  to  create  a  charge — Executors  and 
administrators — Presumption  as  to  use  0/ funds 
by  them. 

Where  land  is  devised  at  a  valuation  or  price  to  be 
paid  by  the  devisee,  the  title  posses  subject  to  the  charge 
or  lien  for  the  price  if  the  devbe  be  accepted. 

A.  devised  a  tract  of  land  to  B.  <*  at  such  valuation  as 
shall  be  put  upon  it  by  three  disinterested  parlies,  .... 
he  paying  such  valuation  to  testator's  executors."  Testa- 
tor also  devised  to  C.  a  tract  of  land  specifically  charged 
with  the  payment  of  a  certain  sum.  He  then  bequeathed 
certain  general  legacies,  and  devised  and  bequeathed  the 
residue  of  his  estate  to  B.  and  others  in  equal  shares, 
nominating  B.  and  D.  as  his  executors.  B.  elected  to  ac- 
cept the  land  devised  to  him  and  acted  as  executor,  D. 
having  had  letters  granted  to  him  jointly  with  B.,  but  tak- 
ing no  part  in  managing  the  estate  except  signing  an  ex- 
ecutor's account,  whereby  B.  and  D.  charged  themselves 
with  the  amount  of  the  valuation  of  B.'s  tract.  There 
was  no  evidence  of  B.'s  having  actually  paid  to  himself 
as  executor  the  amount  of  this  valuation.  He  had  paid 
out  large  sums  to  discharge  the  debts  of  A.*s  estate,  but 
could  have  done  so  from  other  funds  belonging  to  the 
estate  in  his  hands.  Subsequently  judgments  were  en- 
tered against  B.,  who  made  an  assignment  for  the  bene- 
fit of  creditors.  The  assignee  sold  the  tract  of  land  in 
questitm.  In  a  contest  between  judgment  creditors  of  B. 
and  A.  *s  legatees  for  the  proceeds  of  said  sale  : — 

Held,  that  the  terms  of  A.'s  will  made  the  legacies  be- 
queathed by  him  a  charge  on  the  land  devised  to  B  ,  that 
the  presumption  was  tluit  B.  in  ]>aying  the  debts  of  A.'s 
estate  had  first  exhausted  the  fundis  derived  from  other 
sources  before  touching  the  valuation  fund,  that  there  was 
nothing  to  show  that  any  part  of  the  charge  or  lien  on  the 
land  was  satbfied,  and  that  A.'s  legatees  were  entitled  to 
the  fund  in  preference  to  the  judgment  creditors  of  B. 

Appeal  of  John  Fishbum,  from  a  decree  of  the 
Common  Pleas  of  Cumberland  County,  confirm- 
ing the  report  of  an  Auditor  in  the  matter  of  the 
distribution  of  the  assigned  estate  of  J.  £.  B. 
Graham. 

The  material  facts  of  the  case  were  as  follows : 
John  Graham  died  in  June,  1866,  leaving  to  sur- 


vive him  nine  children — five  sons  and  four 
daughters — having  by  his  will  bequeathed  cer- 
tain pecuniary  legacies,  and  devised,  inter  alia, 
as  follows : — 

"  Fourth. — I  devifse  the  farm  on  which  I  live,  and 
which  contains  about  one  hundred  and  five  acres,  to  my 
son  John  £.  B.  Graham  and  his  heirs  ai  such  valuation 
as  shall  be  put  upon  it  by  three  disinterested  persons 
chosen  by  the  sons  or  a  majority  of  them,  he  paying  such 
valuation  to  my  executors, 

*•  Fifth.— The  residue  of  my  land,  to  wit :  The  twenty 
acres,  the  road  leading  to  it,  and  the  nineteen  acres  pur- 
chased of  Brandon,'  /  direct  shall  be  sold  by  my  executors 
as  soon  after  my  death  as  may  be  convenient,  if  I  do  not 
sell  it  in  my  lifetime. 

•*  Sixth. — After  the  payment  of  the  legacies  to  my 
daughters  and  my  son  John  E.  B.,  I  direct  that  all  the 
residue  of  my  estate  be  equally  divided  between  my  four 
sons,  Alfred,  Thomas  B.,  John  £.  B.,  and  Geo.  M.  Gra- 
ham, share  and  share  alike." 

By  the  third  clause  of  his  will  the  testator  de- 
vised a  tract  of  land  to  his  son,  William  J.  Gra- 
ham, in  trust  for  himself  and  other  purposes, 
subject  to  the  following  charge : — 

**  And  inasmuch  as  the  property  herein  devised  and 
bequeathed  to  my  said  son  in  trust  is  in  value  greater 
than  the  portion  that  I  can  set  apart  for  any  of  my  other 
children  I  do  hereby  charge  the  same  with  the  payment 
of  two  thousand  five  hundred  dollars  to  my  executors  as 
of  the  date  of  the  probate  of  my  will." 

The  testator  appointed  his  sons,  J.  E.  B.  Gra- 
ham and  George  M.  Graham,  executors,  to  whom 
letters  testamentary  were  granted. 

Appraisers  were  chosen,  who,  on  September  8, 
1866,  estimated  the  tract  of  land  devised  to  J. 
E.  B.  Graham,  at  f  7980,  and  he  elected  to  take 
it  at  the  valuation.  In  June,  1867,  the  execu- 
tors filed  their  account,  in  which  they  charged 
themselves  with  the  valuation  money  and  inter- 
est thereon  to  date  of  filing.  Exceptions  to  the 
account  were  filed  by  a  legatee  on  the  grounds 
that  the  executors  had  confused  real  and  per- 
sonal estate  in  their  account,  and  that  the  valua- 
tion of  the  J.  E.  B.  Graham  tract  was  inadequate. 
No  suggestion  was  made  that  the  valuation  moneys 
had  not  been  paid  to  them  as  executors.  The 
exceptions  were  dismissed,  and  the  account  was 
duly  confirmed  by  the  Orphans*  Court. 

J.  E.  B.  Graham  thereupon  entered  into  pos- 
session of  the  farm.  During  the  years  1870  ta 
1879,  *^c  contracted  debts  for  which  judgments 
were  recovered  which  became  liens  on  the  farm. 
A  debt  to  John  Fishbum,  the  appellant,  for  J440,. 
was  contracted  in  1878,  and  judgment  duly  ob- 
tained therefor  in  the  same  year. 

On  January  6,  1879,  J-  ^-  ^-  Graham  made 
an  assignment  for  the  benefit  of  creditors,  and 
the  sale  of  his  assigned  estate  produced  a  fund 
for  distribution  of  f  9409. 43,  of  which  the  simr 
of  f  7692.74  represented  the  proceeds  of  the 
above-mentioned  farm,  and  some  personal  pro- 
perty of  the  assignor. 
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Before  the  auditor  appointed  to  audit  the  ac- 
count of  the  assignee,  and  to  report  distribution 
of  the  fund  produced  by  the  sale  of  the  said  farm 
it  was  claimed  by  Fishbum  et  aL ,  judgment  cred- 
itors of  the  assignor  on  the  one  hand,  and  on  the 
other  hand  by  certain  of  the  legatees  and  devi- 
sees of  John  Graham,  deceased,  the  latter  claim- 
ing that  the  valuation  money  directed  by  the  will 
of  John  Graham  to  be  paid  by  J.  E.  B.  Graham, 
to  his  executors,  was  a  charge  on  the  land  de- 
vised to  and  accepted  by  him,  out  of  which 
valuation  money  their  legacies  were  entitled  to 
priority  of  payment. 

The  evidence  taken  before  the  auditor  showed 
the  following  facts:  J.  E.  B.  Graham  was  the 
sole  acting  executor  under  his  father's  will,  his 
brother  and  co-executor,  George  M.  Graham, 
who  resided  in  another:  place,  taking  no  part  in 
the  administration  of  the  estate  other  than  sign- 
ing the  executors*  account.  The  latter  never 
received  the  valuation  money  due  by  J.  E.  B. 
Graham,  and  there  was  no  evidence,  other  than 
the  charge  in  the  executors'  account,  that  J.  E. 
B.  Graham,  as  devisee,  had  paid  it  to  himself  as 
executor.  He  had  made  payments  as  executor 
on  account  of  debts  and  legacies  of  over  ^10,000, 
but  it  was  shown  that  he  had  sufficient  assets  of 
the  estate  to  make  all  these  payments  without 
applying  any  part  of  the  valuation  money,  ex- 
cept to  set  off  a  portion  of  it  to  satisfy  his  own 
share. 

The  auditor  reported,  (i)  That  the  testator, 
John  Graham,  did  not  in  his  will  intend io  charge 
the  valuation  money  on  the  farm  devised  to  J. 
E.  B.  Graham,  and  that  the  legacies  were  not 
therefore  charged  on  the  land  or  its  proceeds. 
(2)  That  the  fact  that  the  executors  had  charged 
themselves  with  the  valuation  money  in  their  ac- 
count, and  the  confirmation  of  the  account  was 
conclusive  evidence  of  its  payment  by  the  devi- 
see, and  that  no  trust,  resulting  or  otherwise, 
existed  in  favor  of  the  legatees ;  that  George  M. 
Graham,  the  co-executor,  having  charged  himself 
with  the  valuation  money,  cannot  in  this  colla- 
teral proceeding  deny  its  payment,  and  again 
claim  the  fund. 

The  auditor  therefore  awarded  the  fund  first 
to  the  judgment  creditors  of  the  assignor,  and, 
secondly,  to  the  unsecured  debts  and  legacies 
pro  rata. 

Exceptions  filed  to  this  report  by  the  legatees 
were  sustained  by  the  Court,  and  the  report  re- 
ferred back  to  the  auditor,  to  amend  the  distri- 
bution in  accordance  with  the  following  opinion 
of  the  Court  by  Herman,  P.  J. : — 

In  Hart  v,  Homiller  (11  Harris,  42),  it  is  said 
that  "  where  land  is  devised  *  at  a  valuation'  or 
a  price  to  be  paid  by  the  devisee,  the  title  passes 
subject  to  the  charge  or  lien  for  the  price,  if  the 
devise  be  accepted.   This  proposition,"  says  Mr. 


Justice  LowRiE,  '*  is  so  plainly  a  mere  repetition 
and  application  of  the  principle  of  all  transfers 
of  title,  that  it  is  hard  to  see  how  a  different 
view  could  be  thought  of,  except  where  the  search 
after  analogous  precedents  has  diverted  the  mind 
from  the  direct  principle  of  the  case."  In  a  will 
no  precise  form  of  words  is  necessary  to  create  a 
condition.  Any  expression  denoting  such  an 
intention  will  have  that  effect  (Hoover  v. 
Hoover,  5  Barr,  351).  .  .  .1  think  it  is  very 
clear  that  the  testator  intended  that  the  valuation 
money  should  be  paid  by  his  son  John  to  the 
executors,  and  form  part  of  the  fund  for  distri- 
bution among  his  sons  and  daughters,  and  that 
the  payment  of  the  valuation  money  was  a  con- 
dition upon  which  the  devisee  was  to  take  the 
land.  He  was  to  have  it  at  the  valuation — '*he 
paying  such  valuation  to  my  executors."  In  ac- 
cordance with  the  provisions  of  the  will,  the 
land  was  valued  at  J7980,  and  the  devisee  ac- 
cepted it  at  the  valution.  According  to  Hart  v, 
Homiller,  the  title  passed  to  him,  subject  to  the 
charge  or  lien  for  the  price  or  valaation,  at  which 
he  accepted  the  devise.  I  cannot  agree  with  the 
auditor,  in  holding  that  the  testator  did  not  in- 
tend to  charge  the  valuation,  or  any  part  of  it, 
on  the  land.  On  the  contrary,  I  think  the 
natural  and  necessary  implication  of  the  language 
of  the  devise  is  that  the  land  was  intended  by  the 
testator  to  be  subject  to,  and  chargeable  with, 
the  amount  of  the  valuation.  It  is  true,  that 
upon  the  land  devised  to  William,  the  testator 
expressly  charges  the  pwiyment  to  his  executors 
of  the  sum  of  J2500,  for  the  purpose  of  reduc- 
ing the  value  of  the  devise  to  him,  and  preserv- 
ing equality  among  his  sons ;  but  I  do  not  think 
this  is  enough  to  evince  a  contrary  intention  as 
to  the  land  devised  to  John,  for  the  devise  to  the 
latter,  as  we  have  seen,  is  in  such  language  as 
naturally  and  necessarily  to  imply  that  a  charge 
or  lien  upon  the  land  was  intended. 

Has  John  paid  the  amount  of  the  valuation  at 
which  he  accepted  the  farm  devised  to  him? 
The  Auditor  finds  that  he  paid  it  to  the  execu- 
tors, as  directed  in  the  will,  but  in  this  I  think 
he  is  mistaken.  .  .  .  Being  devisee  and  executor, 
it  cannot  be  said  that  John  paid  the  money  to 
himself  and  thus  discharged  his  land,  and  the 
evidence  is  uncontradicted  that  he  did  not  pay 
it  to  his  co-executor. 

I  cannot  see  how  the  presumption  can  arise 
that,  as  executor,  John  squandered  or  misappro- 
priated the  funds  of  the  estate  that  came  into  his 
hands  from  other  sources,  and  that  thus  he  ex- 
hausted the  whole  amount  of  the  valuation  put 
on  his  farm,  by  the  payments  he  made.  The 
presumption  is  just  the  reverse — that  he  first  ex- 
hausted the  funds  derived  from  other  sources  in 
the  payment  of  debts  and  lefl;acies,  before  touch- 
ing the  valuation  fund.     I  can  discover  no  evi- 
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dence  to  show  or  to  found  a  presumption  upon, 
that  any  portion  of  this  fund  was  ever  actually  paid 
to  anyone.  There  is  nothing  to  show  that  any  part 
of  the  charge  or  lien  was  ever  released  or  satisfied. 
I  have  no  doubt  that  what  remained  of  the  other 
assets  after  deducting  the  payments  made  by  him, 
John  retained,  on  account  of  his  own  share,  and 
supplied  the  deficiency  by  setting  off  a  portion  of 
the  valuation  fund  to  pay  himself  in  full,  but  the 
balance,  most  certainly,  still  remains  unpaid; 
and  as  this  balance  was  the  first  lien  upon  the 
land,  it  should  have  been  first  paid  out  of  the 
proceeds  of  the  land  charged.  The  fund  arising 
from  the  sale  of  the  land  in  question,  now  in  the 
hands  of  the  assignee,  will  be  insufficient  to  pay 
the  unpaid  balance  of  the  principal  and  interest 
of  the  valuation  charged  upon  the  land  devised 
to  John  E.  B.  Graham  by  the  will  of  John  Gra- 
ham, deceased,  and  this  should  be  awarded  to 
George  M.  Graham,  the  co-executor. 

And  now,  to  wit :  30th  April,  1881,  the  audi- 
tor's report  is  re-committed  to  the  same  auditor, 
with  instructions  that  he  modify  and  correct  the 
scheme  of  distribution  reported  by  him,  in  ac- 
cordance with  the  foregoing  opinion. 

The  auditor  having  filed  a  supplemental  report, 
in  accordance  with  the  foregoing  opinion,  where- 
by he  awarded  the  balance  of  the  fund(J769i2.74) 
to  George  M.  Graham,  executor  of  John  Gra- 
ham, deceased,  the  Court  entered  a  final  decree 
confirming  the  supplemental  report.  John  Fish- 
burn  took  this  appeal,  assigning  for  error,  inter 
aliay  the  decree  of  the  Court  as  above. 

W.  Trickett  (with  him  W,  F,  Sadler),  for  the 
appellant. 

E.  B.  Watts  (with  him  H.  Hepburn,  Jr.),  for 
the  appellee. 

May  23,  1881.  The  Court.  We  affirm  the 
decree  upon  the  opinion  of  the  learned  Pre- 
sident of  the  Court  below.  The  case  is  clearly 
ruled  by  Hart  r.  Homiller  (11  Harris,  42).  It 
was  not  a  devise  to  John  E.  B.  Graham,  he  pay- 
ing or  to  pay,  certain  legacies,  but  it  was  a  de- 
vise to  him  on  condition  that  he  should  pay  th^ 
price  at  which  it  was  valued  to  the  executors. 
Until  paid,  that  price  or  valuation  was  a  charge 
on  the  land.  Had  he  refused  to  take  it,  it  would 
have  fallen  into  the  residue,  when,  being  blended 
with  the  personalty,  it  would  necessarily  have 
been  charged  with  the  payment  of  the  legacies, 
according  to  the  well  settled  rule  upon  the 
subject. 

Decree  affirmed,  and  appeal  dismissed,  at  the 
costs  of  the  appellant. 

Per  Curiam. 


Jan.  '81,  264.  March  31,  1881. 

Hagerman  v.  The  Empire  Slate  Company. 

Foreign  corporation — Service  thereon — Acts  of 
21  St  March,  1849,  §  J,  F,  Z.  2x6,  and  of  22d 
April,  1874,  §§  /  and  2,  F.  Z.  108,  and  §  5, 
Art.  XVI.  of  the  Constitution  of  1874— Cor- 
poration which  has  failed  to  comply  with  the 
provisions  of  the  Act  of  22d  April,  1874 — 
How  service  can  be  made  on  such  corporation 
— Sheriff's  return — Fractice. 

If  a  foreign  corporation  fails  to  comply  with  the  require- 
ments of  the  Act  of  April  22,  1874  (P.  L.  108)  providing 
that  no  foreign  corporation  shall  do  business  in  this  State 
before  61ing  in  the  office  of  the  Secretary  of  the  Com- 
monwealth a  statement  showing,  inter  alia^  its  location 
and  the  name  of  its  authorized  agent,  a  service  made  upon 
it  in  accordance  with  the  Ad  of  21  March,  1849,  \  3  (P« 
L.  216),  will  be  good. 

Per  Mercur,  J.  Undoubtedly,  it  is  illegal  for  a  cor- 
poration to  do  business  in  this  State  without  having  com- 
plied with  the  provisions  of  the  Act  of  1874;  but,  if  it 
actually  has  done  so,  it  cannot  reap  the  benefit  and  avoid 
its  liability.  Sec.  5  of  Art.  XVI.  of  the  Constitution  of 
1874,  and  the  Act  of  April  22d  of  the  same  year  did  not 
supersede  the  Act  of  21  March,  1849;  a  foreign  corpora- 
tion which  has  failed  to  comply  with  the  provisions  of  the 
former  Act,  is  siill  subject  to  the  provisions  of  the  latter 
Act,  and  therefore  service  on  any  s^ent  of  the  corporation 
is  good. 

Liblong  V.  Kansas  Fire  Ins.  Co.,  i  Norris,  413,  dis- 
tinguished. 

Error  to  the  Common  Pleas  of  Northampton 
County. 

Scire  facias  sur  mortgage,  by  F.  H.  Hager- 
man against  the  Empire  Slate  Company.  The 
sci.  fa.  recited  an  indenture  of  mortgage  made 
in  1879,  «*  between  the  Empire  Slate  Company, 
a  corporation  organized  under  and  pursuant  to 
the  laws  of  the  State  of  New  York,  party  of  the 
first  part,  and  F.  H.  Hagerman,  party  of  the 
second  part,"  whereby  certain  lands  in  North- 
ampton County,  were  conveyed  in  mortgage  to 
plaintiff  as  trustee  for  certain  bondholders  of  the 
corporation.  The  sherifiTs  return  to  the  writ  of 
sci.  fa.  was — 

Made  known  by  giving  J.  E  Long,  agent  for  the  Em- 
pire Slate  Company,  the  within-named  defendant,  notice 
of  the  contents  and  a  true  and  attested  copy  of  the  within 
writ  personally  on  November  16,  1880.     So  answers 

James  Young,  Sheriff. 

Defendant  took  a  rule  to  set  aside  the  sheriffs 
return,  under  which  depositions  were  taken,  from 
which  it  appeared  that  the  company  had  not  filed 
in  the  office  of  the  Secretary  of  the  Common- 
wealth of  Pennsylvania  a  statement  in  accordance 
with  the  provisions  of  the  Act  of  April  22,  1874. 
It  further  appeared,  therefrom,  that  the  corpora- 
tion was  engaged  in  the  manufacture  of  slate  in 
the  borough  of  Bangor,  in  Northampton  County ; 
J.  E.  Long  was  called  and  testified  that  he  had 
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been  asked  by  the  president  of  the  company  to 
look  after  their  business  there,  to  attend  to  the 
shipment  of  slate,  and  to  look  after  the  royalty 
and  matters  generally ;  he  had  agreed  to  do  so, 
and  had  subsequently  sent  to  the  company  state- 
ments of  his  doings,  and  he  was  in  the  habit  of 
receiving  rents  and  giving  receipts  therefor  in 
his  name  as  agent.  The  Court  made  the  rule 
absolute  and  set  the  service  aside,  whereupon 
plaintiff  took  this  writ,  assigning  for  error  the 
said  action  of  the  Court. 
J,  S.  Stewart,  for  plaintiff  in  error. 
The  record  shows  that  the  defendant  was  a 
foreign  corporation,  and  the  service  made  was, 
therefore,  authorized. 

Act  of  21  March,  1849,  2  3  (^-  L.  216, 1  Purd.'s  Dig. 
p.  287,  pi.  30). 
This  Act  has  not  been  repealed,  and  the  ser- 
vice was  in  strict  conformity  with  its  provisions. 

Kennard  v.  R.R.  Co.,  i  Phila.  41. 

Flick  V.  Troxsell,  7  W.  &  S.  67. 

Rettcrly  ».  Howe  Machine  Co.,  4  Weekly  Notes, 
525. 
W,  S.  Xtrkpatrick (yrithhim  Af.  Kirkpatrick), 
for  defendant  in  error. 

It  does  not  appear,  except  from  the  deposi- 
tions, that  the  defendant  has  not  complied  with 
the  provisions  of  the  Act  of  1874 ;  from  the  same 
source  it  appears  that  it  does  not  do  business  and 
has  no  office  in  this  Commonwealth.  The  Act 
of  1849  Plainly  contemplates  a  corporation  doing 
business  in  the  State.  Besides,  that  Act  has  been 
repealed  by  section  5  of  article  XVI.  of  the  New 
Constitution  and  the  legislation  imder  it.  The 
Act  of  2 2d  April,  1874,  forbids  foreign  corpora- 
tions from  doing  business  here  without  first  com- 
plying with  certain  requirements ;  and  the  effect 
of  this  provision  is  to  prevent  a  foreign  corpora- 
tion from  having  any  existence  here  until  it  has 
complied  therewith.  Such  is  the  very  object  of 
the  Act. 

Liblongz^.  Insurance  Co.,  I  Norris,  413. 

Kennard  v.  Railroad,  i  Phila,  42. 

June  13,  1881.  The  Court.  The  mortgage 
on  which  this  scire  facias  issued  shows  the  de- 
fendant to  be  "a  corporation  organized  under 
and  pursuant  to  the  laws  of  the  State  of  New 
York.**  It  is,  therefore,  a  foreign  corporation 
holding  lands  in  Pennsylvania  covered  by  the 
mortgage. 

The  third  section  of  the  Act  of  21st  March, 
1849,  inter  alia,  declares  that  in  the  commence- 
ment of  any  suit  against  any  foreign  corporation, 
the  process  may  be  served  upon  any  officer, 
agent,  or  engineer  of  such  corporation,  either 
personally  or  by  copy.  The  Act  is  silent  as  to 
the  character  or  grade  of  the  agent. 

In  the  present  case,  the  sheriff  returned  en- 
dorsed on  the  writ,  that  he  had  "made  known 
by  giving  J.  E.  Long,  agent  for  the  Empire  Slate 


Company,  the  within  named  defendant,  notice 
of  the  contents,  and  a  true  and  attested  copy  of 
the  within  writ,  personally,  on  November  16, 
1880.**  The  statute  authorizes  a  service  on  the 
agent,  either  personally  or  by  copy.  This  re- 
turn shows  it  was  served  on  the  agent  personally 
and  by  copy.  Why  then  is  not  the  service 
good? 

It  is  contended  that  the  Act  of  1849  ^s  super- 
seded by  section  5,  article  XVI.  of  the  Constitu- 
tion of  1874,  and  the  Act  of  2  2d  April  of  the  same 
year.  The  former  does  declare  that  no  foreign 
corporation  shall  do  any  business  in  this  State 
without  having  one  or  more  known  places  of 
business  and  an  authorized  agent  or  agents  in  the 
same,  upon  whom  process  may  be  served.  After 
substantially  re-enacting  this  section,  the  Act  fur- 
ther requires  such  corporation,  before  it  shall  do 
any  business  herein,  to  file  in  the  office  of  the 
Secretary  of  the  Commonwealth  a  statement  show- 
ing the  title  and  object  of  the  corporation,  the 
location  of  its  office  or  offices,  and  the  name  or 
names  of  its  authorized  agent  or  agents  therein, 
and  imposes  a  penalty  on  any  person,  agent, 
officer,  or  employ^  of  such  corporation  who 
shall  transact  business  herein  therefor,  without 
the  provisions  of  the  Act  having  been  complied 
with. 

Undoubtedly  it  is  illegal  for  a  foreign  corpora- 
tion to  transact  business  in  this  State  without 
having  complied  with  the  requirements  of  the 
Constitution  and  the  Act  of  Assembly.  Yet 
when  it  has  actually  done  so,  and  received  a 
substantial  benefit  from  the  transaction,  whether 
it  can  retain  the  whole  fruits  thereof  and  avoid 
its  liability  resulting  therefrom,  presents  a  differ- 
ent question.  Hence,  although  a  corporation 
cannot  hold  lands  in  Pennsylvania  without  a 
license  by  law,  yet  the  Commonwealth  alone  can 
object  to  its  want  of  capacity.  (Leazure  v,  Hil- 
legas,  7  S.  &  R.  313;  Goundie  v.  Northampton 
Water  Co.,  7  Barr,  233.)  So  where  a  corpora- 
tion executed  a  mortgage  on  lands  in  which  it 
had  a  qualified  interest  only,  and  its  title  was 
inalienable,  it  was  held  to  be  no  defence  to  a 
scire  facias  on  the  mortgage.  The  question  of 
title  would  arise  with  the  purchaser.  (St.  John's 
Church  V,  Steinmetz,  6  Harris,  273.)  Such  title 
as  the  corporation  had  was  pledged. 

When  a  foreign  corporation  transacting  busi- 
ness in  this  State,  has  failed  to  establish  an  office 
and  report  the  name  of  its  agent  to  the  Secretary 
of  the  Commonwealth,  but  has  some  person  re- 
siding therein  who  acts  as  its  agent,  it  must  be 
presumed  that  the  corporation  has  substituted 
such  agent  as  one  on  whom  service  is  authorized 
to  be  made,  to  the  extent  at  least  of  its  unfinished 
business  in  this  State. 

It  is  further  argued  that  the  service  in  the 
present  case  is  bad  under  the  authority  of  Lib- 
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long  V.  Kansas  Fire  Ins.  Co.  (i  Norris,  413). 
The  facts  of  that  case  are  very  different  from  the 
facts  in  this.  There  the  corporation  had  ap- 
pointed an  agent  according  to  the  Act  of  Assem- 
bly. Here  none  such  was  appointed.  There 
having  complied  with  the  statute  and  furnished 
a  general  agent,  on  whom  service  could  be  made, 
it  was  held  tbat  service  was  not  good  on  one 
whose  authority  was  limited  to  effecting  insur- 
•  ances  and  receiving  premiums  therefor,  under 
the  directions  of  the  agent  designated  by  the 
statute.  The  strength  of  that  case  rested  on  the 
fact  that  inasmuch  as  the  corporation  had  pro- 
vided an  agent  under  the  Act  of  Assembly,  on 
whom  service  could  be  made,  that  it  ought  not 
to  be  made  on  an  agent  who  was  not  so  desig- 
nated. In  this  case,  the  company  had  not  ap- 
pointed an  agent  under  the  statute. 

It  may  be  conceded  that  a  return  which  omits 
to  set  forth  the  character  of  the  agent  served,  is 
not  conclusive  that  he  possesses  the  necessary 
qualifications;  yet  where  the  Act  authorizes  the 
service  on  an  agent  of  the  corporation  without 
imposing  any  further  qualifications,  a  return  of 
service  in  the  words  of  the  Act,  is  prima  facie 
evidence  of  a  good  service.  Hence,  in  this  case 
the  service  on  Long  was  presumptively  good. 
The  evidence  taken  on  the  rule  to  show  cause 
why  the  return  of  service  should  not  be  set  aside, 
did  not  rebut  that  presumption.  The  business 
of  the  company  was  the  manufacturing  of  slate 
in  the  borough  of  Bangor.  The  quarry  was  let 
to  one  who  was  to  manufacture  the  slate  and  give 
the  company  a  royalty  payable  in  slate.  It  is 
not  shown  that  Long  was  appointed  agent  by  any 
resolution  of  the  company,  yet  he  acted  as  such 
for  several  years.  He  testified  that  the  president 
of  the  company  requested  him  to  look  after  the 
shipment  of  slate,  and  the  royalty  and  things 
generally  around  the  quarry;  that  he  did  so; 
that  he  shipped  and  sold  slate  for  the  company ; 
let  its  house  and  barn ;  paid  taxes;  gave  receipts 
in  its  name  as  agent;  sent  statements  to  the 
company  at  different  times,  and  accounted  to  it 
for  money  he  received ;  when  the  writ  was  served 
on  him  he  supposed  he  was  the  agent  of  the  com- 
pany; continued  to  so  act  after  the  service, 
and  has  no  notice  that  his  authority  has  ended. 
Although  no  slate  was  manufactured  during  the 
preceding  year,  yet  he  continued  to  receive  rents 
for  the  property  every  month. 

Thus  it  appears  in  fact  he  acted  as  an  agent  of 
the  company.  His  place  of  business  was  about 
one-fourth  of  a  mile  from  the  quarry,  and  he  ap- 
pears to  have  been  the  only  agent  of  the  com- 
pany residing  within  this  State.  Under  all  the 
facts  proved,  we  think  he  was  shown  to  be  such 
an  agent  as  to  make  the  service  on  him  valid. 
The  learned  Judge,  therefore,  erred  in  setting 
aside  the  return  thereof  and  in  making  the  rule 
absolute. 


Judgment  reversed,  rule  discharged,  return  of 
service  reinstated,  and  a  procedendo  awarded. 
Opinion  by  Mercur,  J. 


July,  'So,  122.  January  11,  1881. 

McConn  v.  Lady. 

Principal  and  agent —  Where  latter  acts  without 
authority  may  6e  treated  as  principcU-^Liabilty 
of  master  for  acts  of  servant. 

Where  a  person  assuming  without  authority  to  act  as 
agent  for  another,  enters  into  a  contract  either  in  his  own 
name  or  in  that  of  his  alleged  principal,  the  party  with 
whom  he  contracts  is  not  confined  on  discovering  the  lack 
of  authority  to  an  action  in  tort  against  him,  but  may  elect 
to  consider  him  as  the  principal  in  the  contract^  and  hold 
him  liable  thereon. 

Where  a  master  directs  a  servant  to  write  a  letter  in 
terms  capable  of  a  double  construction,  he  is  bound  to  see 
that  the  servant  has,  in  writing  the  letter,  placed  such  a 
construction  on  his  orders  as  the  master  intended.  If  the 
master  fail  to  do  this,  he  will  be  bound  by  a  contract  en- 
tered into  by  him  in  such  letter,  even  though  the  opposite 
construction  of  his  orders  to  what  he  intended  has  been 
placed  upon  them  by  the  servant  in  writing  the  letter. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Assumpsit,  by  John  B.  Lady  to  the  use  of 
Thomas  Verner  against  John  McConn,  to  re- 
cover for  a  15 -horse  power  heater,  sold  and  de- 
livered to  defendant.  Pleas :  '*  Non-assumpsit, 
payment,  with  leave,  etc." 

Upon  the  trial  before  Yerkes,  J.,  the  follow- 
ing facts  appeared : — 

Previous  to  February,  1872,  the  Allentown 
School  Board  had  constructed  a  school  building  for 
the  Sixth  Ward  of  the  city  of  Allentown.  The 
heating  apparatus  had  been  furnished  by  Colt  & 
Spence,  under  special  contract.  It  proved  defec- 
tive, and  they  were  notified  to  remedy  the  defects. 
Mr.  Colt  then  consulted  Mr.  Sidney,  the  architect 
of  the  school-house,  who  advised  him  to  employ 
an  expert,  and  named  John  McConn.  Mr.  Colt 
authorized  Mr.  Sidney  to  take  Mr.  McConn  to 
Allentown,  and  make  arrangements  with  him  to 
make  the  heating  apparatus  eflfective.  Mr.  Sid- 
ney and  Mr.  McConn  went  to  Allentown,  and, 
after  measuring  the  rooms  of  the  building,  Mr. 
McConn  said  he  could  remedy  the  evil  by  put- 
ting in  a  new  boiler.  Mr.  Sidney  explained  to 
him  that  there  might  be  some  trouble  about  the 
money;  that  he,  McConn,  must  look  to  Colt  & 
Spence  for  his  pay ;  that  the  school  board  would 
not  recognize  any  one  but  the  contractors.  Mr. 
McConn  also  called  on  C.  M.  Runk,  the  presi- 
dent of  the  school  board,  and  was  informed  by 
him  that  they  would  not  interfere  with  any  one 
employed  by  Colt  &  Spence,  and  that  the  board 


Digitized  by 


Google 


494 


WEEKLY  NOTES  OF  CASES. 


would  not  be  responsible  for  any  work  or  mate- 
rials. Mr.  Sidney  then  procured  an  order  from 
Colt  &  Spence,  in  favor  of  McContf,  on  the 
school  board,  and  delivered  it  to  him.  McConn 
then  called  on  John  B.  Lady  to  inquire  the  price 
of  a  boiler  for  the  school-house.  Their  conver- 
sation resulted  in  the  submission  in  writing  of 
several  propositions,  addressed  to  "John  Mc- 
Conn,** and  in  the  following  reply  thereto  : — 

Philadelphia,  February  13,  1872. 
John  B.  Lady,  Esq.  : 

Proprietor  of  Phleger*s  Steam  Boiler  Company,  No. 
3029  Chestnut  Street.  I  propose  to  accept  your  proposi- 
tion of  furnishing  me  wilh  a  i5-horse  power  boiler,  with 
all  the  articles  mentioned  in  your  e<(timate  to  me  for  six 
hundred  and  seventy-five  dollars  (^75). 

Respectfully  yours, 

John  McConn. 

This  letter  was  written  by  McConn's  clerk, 
who  testified:  **  I  done  the  writing  out  of  my 
own  head ;  he,  McConn,  did  not  read  it.  He 
wanted  me  to  write  acceptance,  and  to  send 
boiler  to  Allentown  School  Board.  Mr.  Sidney 
wanted  to  accept  for  school  board.  McConn 
had  nothing  to  do  with  it.  It  was  for  the  school, 
board.  I  am  not  a  great  scholar.  He  directed 
me  to  write  and  order  for  the  Allentown  School 
Board.     He  had  nothing  to  do  with  it." 

The  letter  was  admitted  in  evidence  under 
objection  and  exception  by  defendant,  (ist  as- 
signment of  error.) 

The  boiler  was  shipped  to  Allentown,  and 
erected  by  Lady's  men  under  McConn *s  direc- 
tion. McConn  claimed  to  have  done  other 
work  for  the  school  board,  and  rendered  a  bill 
containing,  among  other  items,  a  charge  for  the 
boiler.  Some  time  after  this  Lady  went  to  Al- 
lentown with  McConn.  They  saw  the  school 
board,  and  Lady  said  that  he  would  take  his 
boiler  out  if  he  was  not  paid.  The  board  re- 
mained silent.  Then  McConn  gave  Lady  the 
following  order: — 

"Philadelphia,  October  22,  1872. 
"^584.23.  The  School  Board  of  Allentown  will 

pay  to  the  order  of  John  B.  Lady,  five  hundred  and  eighty 
lour  dollars  and  twenty  three  cents.  This  sum  being  due 
him  by  the  board  for  putting  in  a  boiler  in  the  school 
house  of  the  sixth  ward  of  Allentown,  Pa. 

"  John  McConn. 
«  To  C.  M.  RuNK,  Esq  , 

Presideta:^ 

Lady  gave  McConn  the  following  receipt : — 

"  Philadelphia,  October  22,  1872. 
"  Received  of  John  McConn  an  order  for  ^584.23,  on 
the  Allentown  School  Board,  for  putting  in  boiler  for  said 
board.    This  will  satisfy  all  claims  that  I  have  against 
John  McConn. 

"John  B.  Lady." 

Lady  transferred  this  order  at  once  to  Vemer, 
who  had  bought  his  interest  in  the  boiler  busi- 
ness.   Vemer  and  the   bookkeeper  called  on 


McConn  and  notified  him  of  the  transfer,  and 
to  pwiy  no  one  but  Vemer.  McConn  replied 
that  he  would  only  pwiy  to  Mr.  Vemer.  The 
order  was  presented  to  C.  M.  Runk,  the  presi- 
dent of  the  Allentown  School  Board,  and  ac- 
ceptance refused.  He  said  they  did  not  know 
McConn.  Mr.  McConn  was  notified  of  the  re- 
fusal of  the  school  board  to  accept  his  order ; 
he  promised  then  to  pay,  and  frequently  promised 
to  pay  it  afterwards. 

The  Court  charged  the  jury,  inter  aiiUy  as  fol- 
lows : — 

'<  Now,  the  next  question  is,  the  question  of 
the  receipt.  It  does  not  strike  me  as  being  a 
receipt  in  full.  If  there  was  not  a  pre-existing 
debt,  that  is,  if  the  school  board  did  not  owe 
McConn,  it  would  be  a  nullity,  and  would  not 
be  a  p>ayment.  On  the  other  hand,  an  order 
from  McConn  for  the  money  due  would  be  good. 
The  receipt  does  not  indicate  by  its  terms  tihat  it 
is  a  receipt  in  full,  but  that  this  '  shall  satisfy  all 
demands.'  So  I  do  not  think  the  receipt  is  of 
any  conseqence.** 

(2d  assignment  of  error.) 

The  defendant  presented  the  following  points : 

(i)  **That  if  defendant,  John  McConn, 
stated  to  John  B.  Lady  that  the  boiler  was  for 
the  school-  board  of  Allentown,  and,  as  Lady 
saw  the  school  board  on  the  subject  of  payment 
for  the  work  done,  he  could  have  no  action 
against  McConn  for  fumishing  the  boiler,  and 
the  plaintiff,  who  was  a  former  partner  of  Lady, 
occupying  his  place,  cannot  recover." 

Answer.  "  I  cannot  affirm  this  point  as  stated. 
If,  in  addition  to  facts  assumed,  the  jury  found 
that  the  boiler  was  furnished  to  the  school  board 
and  accepted  by  it,  then  the  point  is  true  in  law." 

(3d  assignment  of  error.) 

(2)  "That  Lady  knowing  that  defendant 
McConn  was  acting  for  the  school  board,  and 
having  agreed  to  take  an  order  on  the  board 
for  the  money,  saying  he  would  either  get  the 
boiler  or  the  money,  and  having  given  a  receipt 
in  full  of  all  claims  against  McConn,  he  can 
have  no  claim,  and  the  plaintiff  cannot  recover." 

Refused,  "  The  point  asserts  what  is  to  be 
found  by  the  jury,  the  disputed  fact  as  to  how 
McConn  dealt.  It  also  asserts  an  erroneous  con- 
struction of  the  receipt  of  October  22,  1872." 

(4th  assignment  of  error.) 

(4)  '*  If  the  plaintiff  accepted  the  order  and 
gave  the  receipt,  indicating  that  he  abandoned 
any  claim  that  he  might  have  against  McConn, 
this  election  will  bind  him,  and  he  cannot  re- 
cover against  McConn." 

Refused,  "  I  do  not  agree  as  to  constmction 
of  the  receipt." 

(5th  assignment  of  error.) 
•  Verdict  for  plaintiff  and  judgment  thereon; 
whereupon  the  defendant  took  diis  writ,  asagn- 
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ing  for  error  the  admission  of  the  letter  in  evi- 
dence, the  charge  ut  supra ^  and  the  answers  to 
the  defendant's  points. 

S,  G,  Thompson^  for  the  plaintiff  in  error. 

The  acceptance  of  the  proposition  to  furnish 
a  boiler  should  not  have  been  admitted,  for  the 
evidence  showed  that  McConn  did  not  see  it 
nor  authorize  the  form  in  which  it  was  sent. 

Whether  or  no  Lady  at  the  time  knew  that 
the  boiler  was  for  the  school  board  is  of  no  mo- 
ment, for  he  learned  it  afterwards,  and  looked 
to  them  for  payment.  Having  'made  his  election, 
he  is  bound  by  it. 

Paterson  v,  Gandesequi,  15  East,  68. 

The  receipt  is  on  its  face  an  absolute  release, 
and  confirms  the  election. 

J,  D,  Bowman^  for  the  defendant  in  error. 

McConn  procured  the  letter  of  acceptance  to 
be  written  and  mailed.  Lady  did  not  know  that 
it  was  written  by  an  agent,  but  acted  on  it ;  Mc- 
Conn is  therefore  bound  by  it. 

The  release  is  not  absolute.  The  use  of  the 
word  **  wiir'  implies  that  the  release  will  be  ab- 
solute when  the  draft  is  paid. 

The  order  is  in  the  nature  of  a  check  issued 
by  McConn  on  a  bank  in  which  he  had  no 
money.  A  release  given  upon  such  an  order  is 
void. 

If  McConn  dealt  with  Lady  as  the  agent  of 
the  Allentown  School  Board  without  authority, 
he  would  still  be  liable  for  the  price  of  the  boiler. 

The  statement  that  the  boiler  was  for  the  school 
board  would  not  make  the  latter  liable.  The 
question  of  authority  and  agency  was  fairly  left 
to  the  jury. 

January  24,  1881.  The  Court.  It  was  a 
question  of  fact  submitted  to  the  jury,  whether 
the  plaintiff  in  error  had  authority  from  the  Al- 
lentown School  Board  to  make  the  contract  as 
their  agent.  The  jury  found  that  he  had  not. 
He  was  personally  liable,  whether  he  made  the 
contract  in  his  own  name  or  in  the  name  of  his 
alleged  principal.  It  is  a  mistake  to  suppose 
that  the  only  remedy  was  an  action  against  him 
for  the  wrong.  The  party  can  elect  to  treat  the 
agent  as  a  principal  in  the  contract.  There  was 
evidence  that  the  letter  of  Feb.  13,  1872,  was 
written  and  sent  by  McConn's  order,  and  he  was 
bound  to  see  that  it  was  according  to  instructions. 
At  all  events,  there  was  no  error  in  admitting  it, 
whatever  might  be  the  effect  of  it  under  the  evi- 
dence. 

Judgment  affirmed. 

Per  Curiam.    Green,  J.,  absent. 


Jan.  '80,  175.  March  28,  1881. 

Heath  et  al.  v.  Gardner. 

Ejectment  to  enforce  payment  of  purchase-money 
—  Vendee's  default — Conditional  verdict — Re- 
feree's award — Act  of  April  6,  l86p —  Crea- 
tion of  new  county  of  Lackawanna  after  entry 
of  judgment — Transfer  of  record  from  old  to 
new  county — ^^  New  County''  Act  of  April ij ^ 
1878 — Practice — A  conditional  verdict  in  eject- 
ment providing  for  a  sale  in  case  of  ventlee's 
inability  to  pay^  a  more  equitable  remedy  than 
thcU  by  writ  of  habere  facias  possessionem. 

In  ejectment  for  purchase-money  a  referee  under  the 
Act  of  April  6,  1869  (P.  L,  726),  may  file  a  report  having 
the  same  effect  as  a  conditional  verdict. 

Where  the  part  of  the  county  wherein  the  real  estate  as 
to  which  said  report  is  made  is  subsequently  erected  into 
a  new  county,  a  certified  copy  of  the  record  may  be  trans- 
ferred to  the  Court  of  Common  Pleas  of  such  new  county^ 
under  the  Act  of  April  17,  1878  (P.  L.  17),  and  proceed- 
ings taken  therein  to  enforce  the  conditions  of  the  report 
as  fully  as  in  the  Court  wherein  the  aaion  of  ejectment 
was  originally  instituted. 

In  ejectment  for  purchase-money  a  conditional  verdict 
or  report  of  a  referee  may  be  entered,  providing  that  on 
failure  of  defendant  to  comply  with  the  terms  therein 
stipulated,  the  plaintiff  shall  b«  entitled  to  a  sale  of  the 
real  estate  in  question  in  order  that  from  the  proceeds  he 
may  realize  the  balance  due  him. 

Where  a  sale  of  property  takes  place  in  pursuance  of  an 
order  of  the  Court  founded  upon  a  provision  in  the 
original  decree  that  on  the  occurrence  of  a  certain  con- 
tingency such  order  shall  be  made,  the  power  of  the 
Court  to  make  such  decree  or  order  cannot  be  inquired 
into  on  error  to  the  action  of  the  Court  in  confirming  the 
sale. 

Error  to  the  Common  Pleas  of  Lackawanna 
County. 

Ejectment,  by  John  Gardner  against  William 
H.  Heath,  and  William  H.  Keim,  terre-tenant, 
to  recover  a  lot  of  ground  in  the  Fourth  Ward  of 
the  city  of  Scranton. 

Plea,  not  guilty. 

On  Dec.  30,  1872,  John  Gardner  contracted 
to  sell  to  William  H.  Heath  a  house  and  lot  in 
the  Fourth  Ward  of  the  city  of  Scranton,  the 
consideration  being  ^1400,  the  vendee  agreeing 
to  pay  f  500  down  in  cash,  and  the  balance  in 
four  equal  annual  payments  from  Dec.  30,  1872. 
The  down  payment  and  first  instalment  were 
paid  according  to  the  contract.  Heath  in  the 
mean  time  assigned  to  William  H.  Keim,  terre- 
tenant,  who  refused  to  pay  the  subsequent  in- 
stalments on  the  ground  of  an  alleged  deficit  in 
the  measurement.  On  Jan.  12,  1875,  ^^^^ 
action  of  ejectment  was  brought  in  the  Mayor's 
Court  of  the  city  of  Scranton  to  enforce  pay- 
ment of  the  purchase-money.  Subsequently,  by 
agreement  of  the  parties  the  case  was  referred  to 
a  referee  under  the  Act  of  April  6,  1869  (P..  L. 
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726).  On  July  15,  1878,  the  referee  filed  his  re- 
port in  which  he  found  that  the  plaintiff  wasentitled 
to  judgment  for  the  land  described  in  the  writ,  but 
that  this  judgment  should  be  released  on  condition 
that  the  defendant  pay  to  the  plaintiff  the  costs  of 
suit  and  the  sum  of  J284.62,  with  interest  from 
May  31,  1878,  on  Dec.  i,  1878,  being  one-third 
of  the  purchase-money;  a  like  sum  of  ^284.62 
and  interest  thereon  from  June  i^  1879,  and  the 
balance  of  J284.62  and  interest  thereon  on 
Dec.  I,  1879  i  ^^^t  a  deed  should  be  executed  to 
the  defendant  pursuant  to  the  contract,  to  be 
deposited  with  the  Prothonotary  of  Luzerne 
County  on  receipt  of  the  first  payment,  and  to  be 
delivered  to  the  defendant  on  his  making  the 
last  of  the  above  payments,  and  finally,  that  on 
failure  by  the  defendant  to  make  any  or  either  of 
the  said  payments,  the  plaintiff  should  apply  for 
an  order  of  sale  of  the  premises  described  in  the 
writ. 

On  August  21,  1878,  the  new  county  of 
Lackawanna  was  created  out  of  part  of  the 
county  of  Luzerne,  and  on  the  21st  October 
following  the  Courts  of  the  new  county  were 
established.  On  Jan.  20,  1879,  an  exemplifica- 
tion of  the  record  was  taken  by  virtue  of  section 
14,  of  the  New  County  Act  of  April  17,  1878 
(P.  L.  17),  from  Luzerne  County  to  the  Com- 
mon Pleas  of  Lackawanna  County.  On  Feb. 
7,  1879,  "Pon  affidavit  of  default  in  the  first 
payment  required  to  be  made  in  the  judgment, 
the  Court  entered  a  decree  of  sale  of  the  prem- 
ises. 

On  June  7,  1879,  the  said  lot  was  sold  to 
John  Gardner,  and  on  July  28  the  sale  was  con- 
firmed m'si.  The  defendants  filed,  int^r  a/ia,  the 
following  exceptions  to  this  confirmation. 

(i)  The  judgment  in  the  above  case  is  a  con- 
ditional verdict  in  ejectment,  and  the  proper 
proceeding  is  by  writ  of  habere  facias  possessio- 
nem instead  of  a  sale,  and  (2)  the  proceedings 
being  founded  on  a  decree  of  a  Court  of  Equity 
of  Luzerne  County,  the  Courts  of  Lackawanna 
County  have  no  jurisdiction  and  no  authority  to 
make  a  sale. 

These  exceptions  the  Court  overruled,  con- 
firming the  sale.  The  defendants  took  this  writ, 
assigning  for  error  the  action  of  the  Court  in  dis- 
missing their  exceptions  and  confirming  the  sale. 

/.  H.  Burns  and  Z.  PV.  Bunnell,  for  the 
plaintiffs  in  error. 

Ejectment  to  enforce  payment  of  purchase- 
money  is  an  equitable  action. 

Russell  V.  Baughman,  9  Weekly' Notes,  284. 
Coolbaugh  v.  Pierce,  8  S.  &  R.  418. 
People  V.  Reading,  8  Id.  483. 
Peacock  v.  Freeman,  I  W.  &  W.  I. 

A  decree  in  equity  for  the  payment  of  money 
<:annot  be  transferred  from  one  county  to  an- 
other for  purposes  of  lien  and  execution. 

frooke  tt  aL  v.  Phillips,  4  Weekly  Notes,  327. 


The  proceedings  in  ejectment  for  purchase- 
money  take  the  place  of  a  bill  in  equity  to  com- 
pel specific  performance  of  a  contract,  and  tk 
conditional  verdict  is  equivalent  to  a  chancel- 
lor's decree.     The  judgment  here  is  not  ripe  for 
execution  till  the  condition  is  broken,  and  the 
fact  is  in  some  way  brought  to  the  Court's  no- 
tice.    An  attempt  was  made,  under  the  Act  of 
April   17,    1878,  to  bring  the   proceedings  to 
Lackawanna  County.      But  it  has  been  held  by 
Courts  of  the  latter  county,  that  the  section  only 
authorizes  the  transfer  of  judgments  for  lien  and 
execution.     The  section  was  intended  sim^^y  to 
apply  to  and  allow  the  enforcement  of  liens  by 
execution.     Here  the  judgment  was  not  a  lien 
at  all.      The  holder  of  the  legal  title  had  an 
estate  and  not  a  lien,  and  his  remedy  for  condi- 
tion broken  was  by  habere  facias  possessionem. 

£,  Merrifield,  for  defendant  in  error. 

The  result  in  all  actions  of  ejectment  must  be 
a  judgment,  and  in  no  case  a  decree. 

The  vendor  retains  an  equitable  lien  against 
the  vendee. 

Irvine  v,  Campbell,  6  Binn.  118. 

No  proceedings  could  be  taken  in  Luzerne 
County  to  enforce  a  judgment  against  a  defend- 
ant in  Lackawanna  County,  after  the  creation  of 
the  latter  county. 

Act  of  April  17,  1878,  sees.  13  and  14. 

A  sale  on  a  conditional  verdict  is  held  good 
in — 

Bradley  t/.  0*Donnell,  4  Wr.  479. 
Hewitt  V.  Huling,  i  Jones,  27. 

The  plaintiff  had  a  judgment  in  his  favor  by 
the  referee's  report.  This  judgment  was  entered 
in  the  Common  Pleas  of  Luzerne  County  two 
months  before  the  creation  of  the  new  county  of 
Lackawanna.  Under  the  Referee  Act  of  1869, 
sec.  51,  it  is  provided  that  the  reix)rt  of  the 
referee  shall  have  the  same  force  as  if  tried  be- 
fore a  jury.  It  is  then  a  verdict.  Sec.  14  of  the 
New  County  Act  of  1878  provides  that  the  lien 
of  all  judgments  and  verdicts  shall  not  be  af- 
fected, and  authority  is  given  to  proceed  on  the 
judgments,  mortgages,  etc.  We  contend  that 
we  have  a  judgment  in  the  highest  sense,  and 
are  entitled  to  the  fruits  of  the  judgment,  and 
order  of  sale  in  compliance  with  the  condi- 
tions of  the  judgment.  Our  mode  of  procedure 
is  consistent  with  the  ruling  in — 
Bradley  v.  O'Donnell.  4  Wr.  479. 

May  2,  1881.  The  Court.  It  cannot  be 
doubted  that  the  report  of  the  referee,  and 
judgment  thereon  July  18,  1878,  had  the  same 
force  and  effect  as  a  judgment  of  the  Court  on  a 
conditional  verdict.  The  Referee  Act  of  1869, 
under  which  the  report  was  made,  substantially 
provides  that  such  shall  be  its  effect  (P.  L.  726). 
ITie  record  of  the  case  was,  therefore,  clearly 
within  the  letter  as  well  as  the  spirit  of  the 
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"New  County"  Act  of  April,  1878  (P.  L.  17), 
which  declares  that  the  lien  of  all  mortgages, 
judgments,  mechanics'  liens,  verdicts,  and  all 
records  which  shall  have  been  made  and  entered 
in  the  original  county  up  to  and  including  the 
day  the  Courts  of  the  new  county  are  organized, 
shall  not  be  affected  by  the  establishment  of  said 
new  county,  but  to  proceed  thereon  certified 
copies  thereof  shall  be  made  by  the  prothonotary 
or  other  proper  officer,  which  shall  be  entered  by 
the  like  officer  of  the  new  county,  and  like  pro- 
ceedings had  thereon  as  in  the  original.  A  cer- 
tified copy  of  the  record  was  taken,  and  entered 
in  Lackawanna  County,  and  the  right  of  the 
plaintiff  to  proceed  thereon  as  he  might  have 
done  on  the  original,  in  case  the  county  had  not 
been  divided,  is  too  plain  for  argument. 

The  regularity  and  validity  of  the  judgment, 
as  originally  entered,  has  never  been  called  in 
question.  The  complaint  is  that  **  the  Court 
erred  in  overruling  defendant's  exceptions  and 
confirming  the  sale."  This  is  the  only  specifi- 
cation of  error,  and  not  being  assigned  accord- 
ing to  rule  it  might  well  be  treated  as  a  nullity ; 
but  waiving  that  irregularity  and  turning  to  the 
exceptions  themselves  in  another  part  of  the 
record,  we  find  that  they  relate  not  to  the 
validity  of  the  original  judgment,  but  to  the  pro- 
ceedings thereunder. 

The  first  exception  will  be  considered  here- 
after in  connection  with  the  sixth.  The  second 
is  that  "  the  proceedings  being  founded  on  a 
decree  of  a  Court  of  Equity  in  Luzerne  County 
the  Coiuts  of  Lackawanna  County  have  no 
jurisdiction  and  no  authority  to  make  a  sale." 

The  action  was  ejectment  by  the  holder  of  the 
legal  title  against  the  equitable  owner  to  enforce 
pa)n:nent  of  purchase- money,  and  the  judgment 
was  substantially  in  favor  of  the  plaintiff  for  the 
land  described  in  the  writ,  to  be  released  on 
payment  of  the  residue  of  purchase-money  with- 
in two  specified  dates,  and  deed  to  be  delivered 
to  defendant  on  making  last  payment,  with  the 
further  provision  that  upon  default  in  payment 
of  either  instalment,  the  plaintiff  should  apply 
for  an  order  to  sell  the  land.  While  the  judg- 
ment is  in  the  nature  of  a  decree  in  equity,  and 
was  designed  to  enforce  equitable  principles  in  a 
common  law  action,  it  is  not  technically  the 
decree  of  a  Court  of  Equity,  but  if  it  were,  the 
Act  of  1878,  which  specifies  "  all  mortgages, 
judgments,  mechanics'  liens,  verdicts,  and  all 
records,"  is  sufficiently  comprehensive  to  em- 
brace the  record  of  any  proceeding  in  equity, 
and  doubtless  it  was  the  intention  of  the  Legis- 
lature to  authorize  the  transfer  to  the  new  county 
of  all  judicial  proceedings  affecting  real  estate 
within  the  limits  thereof.  As  has  been  already 
stated,  the  record  was  properly  transferred  under 
the  provisions  of  the  Act  from  the  old  to  the  new 


county,  and  thus  the  judgment  became  as  effective 
there  for  execution  and  all  other  purposes  as  if  it 
had  been  originally  obtained  in  the  new  county. 
The  principle  announced  in  Brooke  v.  Phillips 
(2  Norris,  183)  has  no  application  to  the  facts 
of  this  case.  We  have  no  doubt  therefore  that 
,the  Common  Pleas  of  Lackawanna  County  had 
complete  jurisdiction  of  the  case. 

The  third  and  fourth  exceptions  are  without 
merit  and  therefore  require  no  special  notice. 
There  is  nothing  on  the  record  to  show  that  the 
property  was  not  regularly  advertised  and  sold. 
Any  interest  therein  not  bound  by  the  decree 
cannot  be  affected  by  the  sale. 

The  sixth  exception,  that  "the  sale  is  illegal 
and  void"  rests  mainly  on  the  ground  disclosed 
in  the  first  and  principal  exception,  viz.,  that 
"the  proceeding  is  by  writ  of  habere  facias 
possessionem  instead  of  a  sale."  This  presents 
the  only  question  of  any  importance  in  the  case. 
Can  the  verdict  of  a  jury  or  the  award  of  a 
referee  in  an  action  of  ejectment  to  enforce  pay- 
ment of  •  purchase- money  be  so  framed  as  to 
provide  for  a  sale  of  the  land  in  case  default  is 
made  in  the  payment  on  which  the  verdict  or 
award  is  conditioned,  or  is  the  writ  of  habere  facias 
possessionem  the  only  remedy?  If  the  latter  is 
the  only  process,  the  interests  of  the  vendee 
under  articles  of  agreement  and  those  holding 
under  him,  may  be  sacrificed,  as  they  frequently 
are,  by  reinvesting  the  vendor  with  full  and 
complete  title  to  the  land  after  he  has  received 
the  greater  part  of  the  purchase-money.  It 
sometimes  happens  that  the  vendee  after  paying 
nearly  all  the  consideration  is  so  circumstanced 
that  he  cannot  make  the  payments  required  by  a 
conditional  verdict  and  the  result  is  that  he  is 
dispossessed  and  loses  all.  If  the  conditional 
verdict  can  be  so  framed  that  in  the  event  of  the 
vendee's  inability  to  pay,  the  land  may  be  sold, 
and  after  paying  the  vendor  in  full  the  residue 
may  be  paid  to  the  vendee  or  his  creditors,  an 
equitable  result  will  be  attained,  which  in  many 
cases  is  not  reached  by  putting  the  vendor  in 
possession,  and  wholly  depriving  the  vendee  of 
the  payments  he  has  made  on  account  of  the 
purcnase.  We  are  fully  aware  that  the  general 
practice  in  this  State  has  been  to  resort  to  the 
writ  of  possession,  but  as  the  object  of  the  action 
is  to  do  equity  between  the  parties,  no  valid 
reason  exists  why  that  practice  should  be  exclu- 
sively followed,  especially  in  cases' where  a  sale 
would  be  manifestly  more  just  and  equitable. 
It  has  alwa}'s  been  in  the  power  of  the  vendor  to 
proceed  by  action  of  covenant  on  his  articles  of 
agreement  and  sell  the  land.  A  conditional 
verdict  in  ejectment,  which  provides  for  a  sale 
as  the  means  of  satisfying  the  debt,  practically 
accomplishes  the  same  result.  The  mere  fact 
that  the  vendor  has  chosen,  perhaps  for  sufficient 
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cause,  to  proceed  by  action  of  ejectment  instead 
of  covenant  furnishes  no  valid  reason  why  the 
vendee  should  have  it  in  his  power  to  compel 
him  to  take  the  land  in  satisfaction  of  the  unpaid 
purchase-money.  While,  on  the  one  hand,  as 
we  have  seen,  circumstances  may  exist  in  which 
it  would  be  inequitable  to  permit  the  vendor  to 
take  the  land  absolutely,  so  on  the  other  hand, 
circumstances  may  arise  in  which  it  would  b^ 
equally  unjust  and  inequitable  to  compel  him  to 
take  the  Uuid.  It  is  the  unpaid  purchase-money 
that  the  vendor  is  entitled  to,  and  the  object  of  a 
suit  in  either  form  is  to  enforce  the  pwiyment 
thereof.  We  see  no  reason  why  this  cannot  be 
better  accomplished  by  recognizing  the  right  of 
the  jury  in  actions  like  the  present,  to  so  frame 
their  verdict  as  to  provide  for  a  sale  of  the  land 
in  case  the  purchase-money  is  not  paid  as  re- 
quired by  their  verdict.  In  Hewitt  v.  Ruling 
(i  Jones  27),  it  is  strongly  recommended  that 
instead  of  framing  the  conditional  verdict  in 
ejectment,  brought  to  compel  the  pavment  of 
purchase-money,  so  as  to  vest  the  absolme  title  in 
the  vendor  on  failure  of  the  vendee  to  pay  at  the 
time  fixed,  it  should  contain  the  alternative  of  a 
decree  of  sale  on  such  failure,  by  the  sheriff  or  a 
master  for  the  benefit  of  the  vendor  and  vendee 
and  all  others  having  an  interest  in  the  proceeds. 

There  is  no  reason  why  the  practice  in  many 
cases,  at  least,  should  not  conform  to  this  re- 
commendation. 

But  aside  from  all  this,  as  already  intimated, 
there  is  nothing  on  the  record  calling  in  question 
the  regularity  and  validity  of  the  original  judg- 
ment. It  was  properly  transferred  to  the  new 
county.  The  order  of  sale  was  provided  for  in 
the  judgment  and  is  fully  supported  thereby,  and 
there  is  no  such  defect  or  irregularity  in  the 
subsequent  proceedings  as  would  justify  a  re- 
versal.   Judgment  affirmed. 

Opinion  by  Sterrett,  J. 


July,  *79. 3. 


Ruth's  Appeal. 


March  7,  1 88 1. 


Taxes  and  taxation — Local  tax  laws —  Cities  of 
the  third  class —  County  Commissioners  of  Lu 
zerne  County  powerless  to  assess^  levy,  and 
collect  a  tax  for  county  purposes  within  the 
city  of  Scranton —  Charier  of  the  city  of  Scran- 
ton — Act  of  April  2j^  18669  sect,  42  ^  not  re- 
pealed by  Act  of  April  J  y  1877 — Illegal  assess- 
ment and  levy  by  collector  appointed  by  Com- 
missioners of  Luzerne  County —  Constitution  of 
Fenna, ,  Art.  II L  sect,  j—  Title  of  Ac t-^  Act  of 
April  7, 1871  y  unconstitutional^^Subject  of  the 
Act  not  clearly  expressed  in  the  title. 

The  Act  of  April  23,  1866,  sect.  42  (P.  L.  1349),  which 
provides  that  the  taxes  within  the  city  of  Scranton  shall 


be  collected  by  the  city  authorities  and  at  the  expense  of 
the  city,  is  not  repealed  by  the  passage  of  the  Act  of 
April  7,  1877  (P.  L.  83).  Hence,  assessors  appointed  by 
the  County  Commissioners  and  not  by  the  city  authorities 
are  incompetent  to  levy  a  tax  within  the  city  limits. 

Art.  9,  sect.  I,  of  the.  Constitution,  requiring  uniformity 
in  the  imposition  and  collection  of  taxes,  did  not  become 
immediately  operative.  The  Legislature  must  provide 
general  laws  for  uniform  taxation  and  harmonize  all  paits 
of  the  State  by  repealing  local  and  special  provisions  now 
in  existence. 

The  Act  of  April  7,  1877  (P.  L.  83),  entitled  "A  fur- 
ther  supplement  to  an  Act  to  incorporate  the  city  of 
Scranton,"  which  provides  for  a  repeal  of  a  clause  in  a 
special  Act  relating  to  the  collection  of  taxes  in  said  city, 
is  unconstitutional  and  void,  because  it  does  not  clearly 
express  the  subject  thereof  in  the  title. 

Appeal  from  the  Common  Pleas  of  Luzerne 
County. 

Bill  in  equity,  filed  Jan.  7,  187S,  by  C.  F. 
Mathers,  as  well  for  himself  as  for  the  other 
citizens  and  taxpayers  of  the  city  of  Scranton, 
against  Israel  Ruth. 

The  bill  alleged  (i)  that  the  complainant  was 
a  citizen  of  the  city  of  Scranton  and  the  owner 
of  real  estate  in  said  city ;  (2)  that  the  defendant, 
by  virtue  of  pretended  authority  from  the  Com- 
missioners of  Luzerne  County,  was  attempting  to 
collect  from  him  ^24.15,  county  taxes  for  the 
year  1877;  (3)  ^^^  the  complainant  was  in- 
formed that  the  assessment  of  his  property  for 
county  purposes  was  made  by  certain  assessors, 
who  derived  their  authority  from  the  Commis- 
sioners of  Luzerne  County,  and  not  from  election 
by  the  people  of  said  city,  or  any  ward  or  dis- 
trict thereof;  ^4)  that  at  the  municipal  election 
for  said  city  held  in  February,  1877,  ^"^  assessor 
was  elected  in  each  of  the  twenty  wards  of  the 
said  city,  who  had  been  at  all  times  ready  to 
perform  their  legal  duties,  and  that  dtiring  the 
year  1877  an  adjusted  valuation  of  city  property, 
for  city  purposes,  was  made  by  the  proper  au- 
thorities, and  that  such  valuation  could  have 
been  had  by  any  persons  authorized  to  require 
the  same;  (5)  that  the  city  of  Scranton,  on 
April  4, 1877,  became  subject  to  the  Act  of  May 
23,  1874,  entitled  **An  Act  dividing  the  cities  of 
the  State  into  three  classes,"  etc.,  and  its  supple- 
ments ;  that  the  plaintiff  believed  that  the  above 
assessment  for  county  purposes  was  not  made  in 
the  manner  prescribed  by  said  Act;  that  the 
plaintiff  was  informed  that  all  county  taxes 
within  the  limits  of  the  said  city  were  required 
to  be  collected  by  the  city  authorities  and  for  the 
benefit  of  the  city,  and  that  the  county  of 
Luzerne  had  no  legal  right  to  collect  county 
taxes  from  the  taxpayers  of  the  city  of  Scranton. 
The  bill  prayed  for  an  injunction  to  restrain  the 
defendant  from  collecting  the  tax.  A  prelimi- 
nary injunction  was  granted  in  accordance  with 
the  prayer  of. the  bill.    Subsequently,  by  leave. 
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of  Court,  the  bill  was  amended  so  as  to  include 
the  taxes  levied  for  the  year  1878. 

Defendant  then  filed  an  answer.  He  admitted 
that  the  first,  second,  third,  and  fifth  sections  of 
the  bill  were  true,  but  denied  that  the  fourth  and 
sixth  sections .  were  true,  and  alleged  that  the 
levy  of  the  county  tax  was  made  in  conformity 
with  law,  and  was  uniform  with  the  levy  of 
county  taxes  in  other  parts  of  the  county.  He 
denied  that  the  seventh  section  was  true,  and 
averred  that  the  authorities  of  Luzerne  County 
had  the  right  to  levy  the  tax  in  the  said  city,  and 
to  give  the  collector  appointed  by  them  the  power 
to  collect  the  county  taxes  from  the  complainant 
and  other  taxpayers  of  the  city.  The  answer 
concluded  with  a  general  denial  of  all  matter, 
cause,  or  thing  in  the  bill  not  therein  sufficiently 
answered,  traversed,  or  denied,  and  a  prayer  that 
respondent  might  be  dismissed  with  costs. 

Upon  the  filing  of  this  answer,  the  Court, 
after  argument,  continued  the  injunction.  Hand- 
ley,  J.,  delivering  the  following  opinion  : — 

••'This  case  presents  a  question  of  great  im- 
portance to  every  citizen  and  taxpayer  of  the 
city  of  Scranton.  The  law  provides  that  the 
County  Commissioners  shall  make  an  estimate  of 
the  probable  expense  of  the  county  for  the 
ensuing  year.  (2  P.  D.  1358,  sect,  i.)  This  the 
Commissioners  did ;  but  it  must  be  borne  in  mind 
that  the  estimate  thus  made,  and  the  levy  after- 
wards assessed,  did  not  include  the  property  of  the 
citizens  of  Luzerne  County,  situated  in  the  city 
of  Scranton.  The  forty-second  section  of  the 
Act  of  1866  (P.  L.  1049)  provides,  *That  here- 
after all  taxes  within  the  said  city  of  Scranton 
shall  be  collected  by  the  city  authorities,  and  at 
the  expense  of  the  said  city.  All  county  taxes 
assessed  and  collected  within  the  limits  of  said 
city,  together  with  the  taxes  uncollected  within 
the  same  for  the  year  one  thousand  eight  hundred 
and  sixty-six,  shall  be  collected  for  the  use  of 
said  city,  and  paid  into  the  treasury  thereof;  and 
said  city  shall  not  be  required  to  pay  any  sum  of 
money  to  the  county  of  Luzerne  in  lieu  of  county 
taxes.' 

It  is  plain  that  under  this  law  the  city  of 
Scranton  is  not  bound  to  pay  coi!knty  tax  to 
Luzerne  County. 

.  When  and  how  was  this  law  changed  ?  It  is 
contended  by  the  defendant  that  the  Act  of  1877 
(P.  L.  S^)  repeals  the  42d  section  of  the  Act  of 
1866. 

The  Act  of  1877  provides  that  so  much  of  the 
forty-second  section  of  the  Act  of  Assembly, 
approved  the  twenty-third  day  of  April,  Anno 
Domini  one  thousand  eight  hundred  and  sixty- 
ax,  entitled  'An  Act  to  incorporate  the  city  of 
Scranton,'  which  provides  *  that  hereafter  all 
.  .  .  county  taxes  assessed  and  collected 
within  the  limits  of  said  city    .     .    .    shall  be 


collected  for  the  use  of  said  city,  and  paid  into 
the  treasury  thereof,  and  such  city  shall  not  be 
required  to  pay  any  sum  of  money  to  the  county 
of  Luzerne  in  lieu  of  county  taxes,*  be  and  the 
same  is  hereby  repealed  so  far  as  any  county  tax 
hereafter  to  be  levied  is  concerned. 

The  Act  of  1877  expressly  states  upon  its  face 
that  the  forty-second  section  of  the  Act  of  1866 
is  repealed  only  so  far  as  any  county  tax  here- 
after to  be  levied  is  concerned. 

Now,  the  tax  for  1877  was  levied  prior  to  the 
approval  of  the  repealing  Act  of  1877.  It  is 
contended  on  the  part  of  the  Luzerne  County 
Commissioners,  however,  that  real  estate  omitted 
to  be  assessed  at  the  triennial  assessment  may 
afterwards  be  assessed  under  the  same  regulations 
as  if  done  at  the  regular  time. 

The  reading  of  the  statute  on  this  point  is 
thus:  *  Whenever  any  taxable  real  estate  shall 
be  omitted  to  be  assessed  at  the  triennial  assess- 
ment, the  assessor,  on  notice  thereof,  shall  forth- 
with assess  and  return  the  same  to  the  proper 
officer,  Arhich  assessment  shall  be  subject  to 
appeal,  and  shall  continue  until  the  next  triennial 
assessment,  and  its  proper  proportion  of  all 
taxes  to  which  such  real  estate  is  liable,  levied 
after  such  assessment  shall  be  laid  thereon.*  (2 
P.  D.  1360,  sect.  19.) 

This  section  of  the  tax  laws  of  this  Common- 
wealth presupposes  several  matters  before  it  can 
be  put  in  operation  when  property  liable  to  taxa- 
tion is  omitted.  In  the  first  place,  the  property 
omitted  must  not  be  omitted  because  of  some 
law  which  says  it  shall  not  be  assessed  or  taxed. 
In  the  second  place,  there  must  be  an  assessor 
duly  qualified  to  value  the  assessment. 

It  cannot  be  said  that  the  Act  of  1877  repeals 
that  portion  of  the  Act  of  1866  which  provides 
*  That  hereafter  all  taxes  within  the  said  city  of 
Scranton  shall  be  collected  by  the  city  authori- 
ties, and  at  the  expense  of  the  said  city.*  (See 
P.  L.  1866,  p.  1349,  sect.  2.)  How,  then,  can 
a  collector  appointed  by  the  Commissioners,  de- 
riving all  his  authority  from  their  official  act, 
collect  the  tax  in  question  within  the  city  of 
Scranton  ? 

If  the  city  of  Scranton  can  escape  the  payment 
of  county  tax,  say  the  Commissioners,  then  Article 
IX.  section  i,  of  the  Constitution  is  violated: 
because  it  is  there  provided  that  all  taxes  shall  be 
uniform  on  the  same  class  of  subjects  within  the 
territorial  limits  of  the  authority  levying  the  tax ; 
and  that  cities  are  deemed  to  be  part  of  the 
county  in  which  they  are  situated.  But  neither 
of  these  propositions  will  help  the  Commissioners 
out,  because  the  Act  which  provides  that  every 
city  shall  be  deemed  and  taken  to  form  part  of 
the  county  in  which  it  is  or  may  be  situate,  con- 
tains a  clause  saving  to  each  city  and  to  the 
citizens  thereof,  all  and  singular  the  rights,  privi- 


Digitized  by 


Google 


Soo 


WEEKLY  NOTES  OF  CASES. 


leges,  and  immunities  granted  by  the  respective 
charters  and  by  the  laws  of  this  Commonwealth. 
One  of  the  rights  and  immunities  granted  to  the 
people  of  Scranton  is  the  exemption  from  the 
payment  of  county  tax  to  Luzerne  County.  And 
notwithstanding  this  is  a  special  exemption,  the 
adoption  of  the  Constitution  of  1874  does  not 
deprive  the  people  of  this  city  of  the  benefit 
thereof. 

It  has  been  expressly  ruled  by  the  Supreme 
Court  of  this  State,  in  the  case  of  the  Lehigh  Iron 
Co.  V,  Lower  Macungie  Township  (31  P.  F.  S. 
482),  that  section  i,  Article  IX.  of  the  Constitu- 
tion is  not  immediately  operative.  The  Legisla- 
ture must  provide  general  laws  for  uniform  taxa- 
tion, and  harmonize  all  parts  of  the  State  by 
repealing  local  and  special  provisions  that  are 
now  in  existence.  Since  this  decision  was  ren- 
dered, we  have  had  several  others  on  the  same 
question,  but  which  it  is  unnecessary  for  us  to  cite 
in  this  opinion. 

The  assessment  for  the  tax  in  question  was  not 
made  by  the  regularly  elected  assessors  in  the 
several  wards  of  the  city,  nor  by  persons  ap- 
pointed to  fill  vacancies,  but  by  three  gentlemen 
appointed  by  the  County  Commissioners  for  the 
city  at  large. 

Now  it  is  well  understood  that  County  Com- 
missioners can  only  appoint  assessors  to  fill 
vacancies.  (2  P.  D.  1401,  sect.  8;  Common- 
wealth ex  rei,  Leslie  v.  The  County  Commis- 
sioners, 5  Rawle,  79 ;  Street  v.  The  Common- 
wealth, 6  W.  &  S.  209.)  Scranton  is  now  a  city 
of  -the  third  class,  since  the  fourth  day  of  April, 
1877 ;  hence,  under  the  forty-fifth  section  of  the 
Act  of  1874  (P.  L.  p.  256),  she  is  entitled  <to 
elect  one  assessor  ...  at  the  municipal 
election  on  the  third  Tuesday  of  February, 
annually  .  .  .  and  in  case  of  any  vacancy 
.  .  .  the  Court  of  Quarter  Sessions  of  the 
said  county  shall  fill  the  vacancy.'  This  section 
transfers  the  power  of  appointment,  in  a  city  of 
the  third  class,  from  the  County  Commissioners 
to  the  Courts  of  Quarter  Sessions  of  the  county 
wherein  such  city  is  located.  It  is  clear,  there- 
fore, that  no  county  tax  for  Luzerne  County  was 
assessed  and  levied  according  to  law  for  the  years 
1877  and  1878. 

We  have  now  reached  another  very  important 
question  in  this  case,  namely,  is  the  Act  of  the 
7th  of  April,  1877,  constitutional?  The  plain- 
tiff contends  that  the  Act  is  unconstitutional, 
because  the  subject  is  not  clearly  expressed  in  its 
title. 

The  Constitution  of  1874,  Article  III.  section 
3,  provides  that  '  No  bill,  except  general  appro- 
priation bills,  shall  be  passed  containing  more 
than  one  subject,  which  shall  be  clearly  expressed 
in  its  title.' 

The  title  to  the  Act  of  1877  r^ads,  'A  further 


supplement  to  an  Act  to  incorporate  the  city  of 
Scranton.' 

It  cannot  be  denied  but  that  there  is  but  one 
subject  expressed  in  the  Act  in  question.  The 
object  of  the  Act  was  to  repeal  the  law  prohibit- 
ing the  county  of  Luzerne  from  collecting 
county  tax  in  the  city  of  Scranton,  and  to  allow 
her  to  collect  such  tax  thereafter.  But  how  is  it 
about  the  title  to  the  Act  in  question?  The  sub- 
ject of  the  Act  is  certainly  not  clearly  expressed 
in  the  title.  To  give  Article  III.  section  3,  of 
the  Constitution  full  force,  all  its  parts  must  be 
complied  with.  Blood  v,  Mercelliott  (3  P.  F. 
S.  391)  was  a  close  case,  and  was  sound  because 
it  was  not  probable  that  a  case  exactly  similar 
would  again  arise.  Dorsey's  Appeal  (22  P.  F.  S. 
194)  arose  under  the  old  Constitution,  and  yet  it 
was  held  in  that  case,  that  a  restriction  in  a  title 
to  an  Act  of  Assembly,  which  tends  to  mislead, 
is  fatal.  The  purpose  of  this  amendment  in  the 
old  Constitution,  was  to  prevent  a  number  of 
different  and  unconnected  subjects  from  being 
gathered  into  an  Act ;  another  purpose  was  to 
give  information  to  the  members  or  others  inter- 
ested, by  the  title  of  the  bill,  of  the  contemplated 
legislation,  and  thereby  to  prevent  the  passage 
of  unknown  and  alien  subjects,  which  might  be 
coiled  up  in  the  folds  of  the  bill.  The  title 
should  be  so  certain  as  not  to  mislead.  If  the 
title  seems  to  mean  one  thing,  while  the  enact* 
ment  as  clearly  refers  to  another,  it  cannot  be 
said  to  be  clearly  expressed.  (See,  also,  Beckert 
€t  ai,  V,  The  City  of  Alleghany  et  a/.,  4  Weekly 
Notes,  530;  Alleghany  City  v.  Morehead,  31 
P.  F.  S.  438.) 

In  the  case  of  Craig  et  ai.  v.  Trustees  of  Church 
(6  Weekly  Notes,  421 ),  where  the  title  to  an  Act 
under  consideration  was  brought  in  question,  it 
was  held  that  when  the  supplement  to  the  Act  is 
germane  to  the  subject  of  the  original  Act,  the  title 
is  clearly  expressed.  But  the  title  to  that  supple- 
ment satisfied  the  requirements  of  the  Constitu- 
tion. 

It  first  stated  that  it  was  a  supplement  to  a  cer- 
tain other  Act,  and  then  named  the  Act  and 
stated  when  the  original  Act  was  approved ;  and 
also  added  the  object  and  nature  of  the  bill.  No 
more  beneficial  grant  could  have  been  allowed 
to  the  people  of  Scranton  by  the  law-making 
powers,  than  to  exempt  them  annually  from  the 
payment  of  county  tax.  It  was  a  matter  in  which 
every  taxpayer  and  property  owner  of  the  city 
was  deeply  interested.  But  what  person  could 
have  told  by  the  reading  of  the  title  to  the  Act 
of  1877,  that  this  great  privilege  was  about  to  be 
taken  away?  Not  one.  If  the  title  clearly  ex- 
pressed the  subject  of  the  bill,  it  should  read  in 
this  manner :  *  A  further  supplement  to  an  Act 
to  incorporate  the  city  of  Scianton,  and  to  repeal 
the  forty-second  section  of  the  Act  approved  the 
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23d  day  of  April,  1866,  exempting  the  said  city 
from  the  payment  of  county  tax,*  such  a  title 
would  satisfy  the  requirements  of  the  Constitu- 
tion. We  must  therefore  hold,  first,  that  the 
county  tax  assessed  and  levied  in  the  city  of 
Scranton,  for  the  years  1877  and  1878,  cannot 
be  collected  by  the  collector  appointed  by  the 
Commissioners  of  Luzerne  County;  and,  second, 
that  the  title  to  the  Act  of  the  7th  of  April,  1877, 
is  in  violation  of  Article  III.  section  3,  of  the 
Constitution,  and  hence  void. 

Motion  to  continue  injunction  allowed,  there- 
upon Court  order  the  injunction  heretofore 
granted  in  this  case  continued  until  the  further 
order  of  Court.*' 

The  defendant  took  this  appeal,  assigning  for 
error  the  decree  of  the  Court  continuing  the  in- 
junction. 

Allan  If.  Dickson  and  Thomas  H,  Ailierton, 
for  the  appellant. 

The  remedy  for  an  irregular  or  illegal  assess- 
ment is  not  by  suit  in  equity  but  by  appeal,  as 
provided  by  the  Acts  of  April  15,  1834,  sects. 
9,  10,  and  13,  and  by  Act  of  April  20,  1876  (P. 
L.  44),  which  by  the  Act  of  March  21,  1806, 
sect.  13,  is  to  be  strictiy  pursued. 

Wharton  v.  Borough  of  Birmingham,  I  Wr.  371. 
Hughes  V,  Kline,  6  C.  227. 

The  collector  was  at  least  a  de  facto  officer, 
acting  under  color  of  law,  and  therefore  his  right 
to  collect  the  taxes  cannot  be  inquired  into  col- 
laterally by  a  bill  in  equity. 

Cunningham  v,  Mitchell,  17  Sm.  78. 

Locust  Mt.  Coal  and  Iron  Co.,  v,  Curran,  3  Luz.  Leg. 

Reg.  193. 
Cooley  on  Taxation,  190. 
Burroughs  on  Taxation,  {  106. 

The  mere  allegation  of  illegality  in  the  tax 
is  insufficient  to  sustain  the  injunction. 
Dows  V,  City  of  Chicago,  1 1  Wallace,  108. 
Slate  Railroad  Tax  Cases,  2  OUo,  575. 
Youngblood  v.  Sexton,  32  Mich.  406. 

There  is  no  allegation  of  irreparable  injury. 

But  assuming  for  the  sake  of  argument  that  the 
Court  has  jurisdiction,  we  contend  that  the  42d 
sect,  of  the  Act  of  April  23,  1866,  was  expressly 
repealed  (i)  by  the  Act  of  April  7,  1877.  The 
Act  of  1877  is  not  in  violation  of  Art.  III.  sect. 
3,  of  the  Constitution,  for  there  is  nothing  in  the 
title  calculated  to  mislead  or  that  is  not  germane 
to  the  subject. 

Mauch  Chunk  v,  McGee,  31  Sm.  433. 

Sect.  42  of  the  Act  of  1866,  was  repealed 
ipso  facto  by  the  adoption  by  the  city  of  Scran- 
ton,  on  April  4,  1877,  of  the  Act  of  May  23, 
1874,  entitled  "  An  Act  dividing  the  cities  of 
this  State  into  three  classes,  etc.,'*  and  its  supple- 
ments. 

Local  tax  laws  inconsistent  with  the  Constitu- 
tion remain  in  force  until  the  Legislature  passed 
laws  to  carry  the  Constitution  into  effect. 


Lehigh  Iron  Co.  v.  Lower  Macungie  Township,  31 
Sm.  482. 

To  hold  that  a  provision  in  the  previous  char- 
ter repugnant  to  the  new  Constitution  still  re- 
mained in  force  after  the  adoption  by  the  munici- 
pality of  its  new  charter,  would  be  tp  give  to 
public  municipal  corporations  higher  rights  and 
immunities  than  could  be  obtained  by  private 
corporations. 

Iron  City  Bank  v,  Pittsburgh,  I  Wr.  340. 

Art.  IX.  sect,  i,  of  the  Constitution  provides 
* '  All  taxes  shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  shall  be  levied  and 
collected  under  general  laws.**  The  rule  of  uni- 
formity in  taxation  applies  not  merely  to  the  rate 
of  taxation  or  to  the  mode  of  assessment ;  it  is 
the  law  of  taxation.  If  the  real  estate  in  the 
city  of  Scranton  is  relieved  from  the  payment  of 
county  tax  to  the  county  of  which  it  forms  a  part, 
the  burden  is  of  necessity  greater  upon  the  re- 
maining property  in  the  county  wherein  the  city 
of  Scranton  lies,  the  taxpayers  of  said  city  being 
pro  tanto  relieved.  The  Act  is,  therefore,  void, 
because  it  violates  the  principle  of  uniformity 
of  taxation. 

O'Kane  v.  Treat,  25  111.  557. 

Wilson  V.  Supervisors  of  Sutter  County,  47  Cal.  91. 

Nor  can  there  be  any  defence  on  the  ground 
of  classification. 

Knowlton  t/.  Supervisors  of  Rock  Co.,  9  Wis.  423. 

The  subject  of  practical  exemptions  by  im- 
proper classification  was  clearly  in  the  mind  of  the 
convention  framing  the  new  Constitution,  and  it 
was  their  endeavor  to  prohibit  them. 

Article  IX.  sect,  i,  clause  2,  provides  that 
taxes  shall  be  levied  and  collected  under  general 
laws. 

But  the  Act  of  1866  is  a  local  and  special  law 
and  hence  void. 

/  H.  Burns  and  E.  N,  Willard,  for  the  ap- 
pellees. 

An  injunction  is  the  proper  remedy  where 
the  power  attempting  to  tax  has  no  jurisdiction, 
or  where  the  property  is  exempt,  or  where  the 
taxing  authorities  are  acting  contrary  to  law. 
St  Clair  School  Board's  Appeal,  24  Sm.  2<2. 

This  Court  has  not  in  any  case  decided  that 
Art.  IX.  sect.  2,  and  the  Act  of  May  14,  1874, 
act  as  a  repeal  of  all  exemption  laws.  On  the 
contrary,  they  refused  to  consider  that  question 
in — 

German  Society  v.  Philadelphia,  3  Weekly  Notes, 
483. 

The  question  is,  however,  not  raised  here,  for 
it  is  not  an  exemption  from  taxation  in  the  sense 
in  which  **  exemption**  is  used  in  the  Constitu- 
tion, because  the  burden  of  taxation  is  not  lifted 
but  only  transferred  or  equalized.  A  local  tax 
law  is  one  that  regulates  in  a  particular  way  the 
levying  or  collecting  of  taxes  or  the  equalization 
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of  the  burden  of  taxation;  while  an  exemption 
law  is  one  that  relieves  certain  property  entirely 
from  taxation  and  places  the  burden  on  other 
property. 

Northampton  Co.  t/.  Lehigh  Coal  and  Nav.  Co.,  25 
Sm.  463. 

Article  IX.  sec.  i,  of  the  Constitution  does 
not  immediately  operate  to  repeal  local  laws. 
Lehigh  Iron  Co.  v.  Lower  Macungie  Township,  31 
Sm.  463. 

It  cannot  be  seriously  urged  that  the  42d  sect, 
of  the  Act  of  1866,  was  repealed  by  the  adoption 
of  the  charter  for  cities  of  the  third  class.  The 
new  charter  expressly  provides  that — 

**  No  such  acceptance  shall  be  construed  to  be 
a  repeal  or  surrender  of  any  rights,  powers, 
privileges,  or  franchises  heretofore  by  law  con- 
ferred on  such  city  not  inconsistent  with  the 
provisions  of  this  Act.** 

The  acceptance  of  such  charter  for  cities  of  the 
third  class  does  not  repeal  a  special  law  not  in- 
consistent therewith. 

Williamsport  v.  Brown,  3  Nor.  438. 

It  is  submitted  that  defendant  cannot  support 
his  claim  of  repeal  by  the  Act  of  April  7,  1877. 

In  defence  of  the  unconstitutionality  of  the 
title  of  the  repealing  Act,  it  is  submitted  that  it 
conflicts  with  Art.  III.  sec.  7,  <*The  general 
assembly  shall  not  pass  any  local  or  special  law 
regulating  the  affairs  of  counties,  cities,  town- 
ships, wards,  boroughs,  or  school  districts,  or  in- 
corporating cities,  towns,  or  villages,  or  changing 
their  charters.'* 

The  Act  of  April  7,  1877,  ^s  a  special  law, 
regulating  the  affairs  of  a  city  and  a  county  and 
changing  the  charter  of  a  city.  The  whole  aim 
of  the  makers  of  the  Constitution  was  to  prohibit 
special  legislation,  which  had  become  an  intoler- 
able evil. 

Directors  v.  Comm.,  37  Leg.  Int.  94. 

But  even  if  the  Court  is  not  with  us  in  our 
view  of  the  case  there  are  other  insuperable  ob- 
jections. The  assessment  was  irregular  and 
invalid.  'The  jurisdiction  of  adjudging  valuations 
and  the  general  assessing  power  was  vested 
in  the  authorities  of  the  city  of  Scran  ton,  and 
the  Commissioners  of  Luzerne  County  had  no 
jurisdiction.  By  Act  of  March  30,  1867,  the 
assessing  power  for  the  city  of  Scran  ton  was 
vested  in  the  city  authorities,  and  that  statute  was 
never  repealed.  There  can  be  no  legal  tax 
without  an  assessment  by  an  officer  having  at 
least  a  color  of  authority.  Of  the  necessity  of 
an  assessment,  no  question  can  be  made.  Taxes 
by  valuation  cannot  be  apportioned  without  it. 
It  is  the  first  step  in  the  proceedings  against  in- 
dividual subjects  of  taxation,  and  is  the  founda- 
tion of  all  that  follows  it.  Without  an  assess- 
ment they  are  nullities. 
Cooley  on  Taxation,  259. 
McCall  V,  Lorimer,  4  W.  351. 
Miller  r.  Hale,  2  Casey,  437. 


Assessment  is  a  judicial  act,  which  cannot  be 
performed  by  an  improper  officer.  It  is  not  a 
ministerial  act  which  can  be  done  by  a  deputy. 
If  an  assessment  is  made  by  parties  who  have  not 
even  the  color  of  a  title  to  their  office,  the  tax  is 
clearly  invalid.  We  maintain  that  they  were 
not  even  de facto  officers  because  there  were  no 
offices  they  could  fill. 

Allan  f/.  County  Comm.  of  Luzerne  Co.,  5  Weekly 
Norfc  229. 

The  assessment  was  of  no  avail,  because  their 
commissions  were  so  miich  waste  paper. 

March  21,  1881.  The  Court.  We  think 
the  learned  Court  below  exercised  rightly  its 
discretion  in  granting  and  continuing  the  injunc- 
tion until  further  order. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 


Jan.  '80.  March  7,  1881. 

Minnequa  Springs  Improvement  Company 
V.  Coon  et  ah 

Water-course  —  Dams  —  Destruction  of  lower 
dam  by  breaking  of  upper — Defective  construc- 
tion of  upper  dam — Evidence — McUters  of 
opinion — Competency  of  non-experts  to  express 
opinions  on  facts  within  their  kno^v ledge — Ex- 
pert testimony^  admissibility  of^-Damages — 
Competency  of  testimony  to  prove  each  and 
every  item  of  property  destroyed — Measure  of 
damages  —  Compensatory  damages  —  Indirect 
evidence f  doubtful  competency  of — Proximate 
cause. 


Witnesses  who  testify  to  facts  within  their  own  knowl- 
edge may  be  permitted  to  express  their  opinion  based  on 
such  facts. 

Where  a  witness  produced  as  an  expert  is  asked  to  give 
his  opinion  upon  a  hypothetical  state  of  facts  the  question 
of  his  competency  b  for  the  Court,  and  the  exercise  of  its 
discretion  will  not  be  reviewed  when  it  appears  that  the 
witness  had  any  claims  to  the  character  of  an  expert.  The 
weight  of  his  opinion  is  wholly  for  the  jury. 

In  an  action  for  the  loss  of  a  mill,  alleged  to  have  been 
destroyed  by  reason  of  the  careless  construction  of  de- 
fendant's dam,  evidence  is  admissible  on  behalf  of  the 
plaintiff  to  prove  the  original  cost  of  each  and  every  item 
of  property  destroyed.  But  in  such  case  the  damages 
to  which  plaintiff  is  entitled  are  to  be  measured  by  the 
value  of  the  property  destroyed  at  the  time  of  the  loss. 

Where  in  such  case  the  defence  b  that  the  loss  wms 
occasioned  by  a  violent  and  unprecedented  storm,  swelling 
the  creek  whereon  defendant's  dam  was  situate,  such 
as  he  was  not  bound  to  provide  against,  evidence  is  inad- 
missible to  show  that  other  neighboring  creeks  were  at 
the  same  time  violently  and  unprecedentedly  swelled  by 
the  same  storm. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


503 


In  such  case  evidence  on  behalf  of  the  plaintifT,  by  a 
resident  of  the  neighborhood,  that  in  his  opinion  the  storm 
was  not  unusually  violent,  is  admissible. 

Error  to  the  Common  Pleas  of  Bradford 
County. 

Case,  by  G.  M.  Coon  and  A.  B.  Braine, 
trading  as  Coon  &  Braine,  against  the  Minne- 
qiia  Springs  Improvement  Co.,  to  recover 
damages  for  the  destruction  of  defendant's  dam 
and  mill  on  Mill  Creek,  alleged  to  have  been 
caused  by  the  negligent  construction  of  defend- 
ant's dam  at  a  point  higher  up  on  the  said  creek, 
which  was  swept  away  during  a  storm  on  the 
night  of  August  5,  1878,  whereby  the  loss  of 
plmntifTs'  property  was  alleged  to  have  been 
caused. 

On  the  trial  before  Morrow,  P.  J.,  the  plain- 
tiffs called  several  witnesses,  who  were  either 
experts  or  were  familiar  with  the  construction  of 
the  dam,  to  give  their  opinion  as  to  the  insuffi- 
ciency of  the  material  of  which  the  reservoir  was 
constructed  and  as  to  the  insufficiency  of  its 
construction  and  strength.  Objected  to.  Ob- 
jection overruled.  Exception,  (First,  second, 
third,  fourth,  fifth,  sixth,  seventh,  eighth, 
and  ninth  assignments  of  error.) 

The  plaintiff  then  called  G.  M.  Coon  and 
other  witnesses  for  the  purpose  of  itemizing  and 
giving  the  value  of  each  specific  item  of  machin- 
ery in  their  mills  at  the  time  of  the  loss,  on  the 
basis  of  the  original  expense  of  constructing  them. 
Objected  to.  Objection  overruled.  Exception, 
(Tenth  assignment  of  error. ) 

On  cross-examination  these  witnesses  all  gave 
further  evidence  as  to  the  original  cost  of  con- 
structing the  mill  and  of  the  machinery  therein. 

The  defendant  offered  to  prove  by  Charles  B. 
Ellis  and  other  witnesses,  that  the  rain-storm  of 
August  5,  1878,  passed  over  various  other  creeks 
in  the  neighborhood  of  Mill  Creek,  all  of  which 
streams  were  flooded  by  the  same  rain-storm  to 
an  extraordinary  height,  causing  in  them  an  ex- 
traordinary and  unusual  flood.  Objected  to. 
Objection  sustained.  Exception,  (Eleventh  and 
twelfth  assignments  of  error. ) 

In  rebuttal,  the  plaintiffs  called  H.  B.  Parsons, 
who  testified  that  he  had  known  the  stream  to 
have  been  higher  on  several  occasions,  that  he 
had  known  greater  floods,  that  he  did  not  think 
the  freshet  on  the  night  of  August  5  was  an  un- 
usual and  extraordinary  one,  aside  from  the  wave 
coming  from  the  breaking  away  of  the  reservoir, 
and  that  what  he  meant  by  an  extraordinary 
flood  was  one  that  was  not  usual  in  the  stream, 
nor  common,  and  not  frequent.  Objected  to. 
Objection  overruled.  Exception,  (Fourteenth 
assignment  of  error.)  The  defendant  submitted 
the  following  points. 
« '  Fifth.  That  the  breaking  away  of  defendant's 


reservoir  in  conjunction  with  an  extraordinary  and 
unusual  flood,  and  also  in  conjunction  with  the 
breaking  away  of  the  plaintiffs'  dam,  thereby 
precipitating  such  a  large  quantity  of  water  upon 
the  plaintiffs'  mill  below,  are  such  circumstances 
as  ordinary  diligence  and  foresight  would  not 
have  been  likely  to  have  anticipated."  Refused, 
Exception,     (Fifteenth  assignment  of  error.) 

**  Sixth.  When  there  is  involuntary  negligence, 
and  a  second  and  third  agency  and  force  are  put 
into  action,  which  combined  agencies  and  forces 
cause  the  damages  complained  of,  such  dam- 
ages are  too  remote  to  be  recovered  in  law." 
Affirmed  as  a  legal  proposition,  but  whether 
the  cause  of  injury  to  plaintiffs'  property  was  too 
remote  is  submitted  to  the  jury.  Exception, 
(Sixteenth  assignment  of  error.) 

<*  Seventh.  If  the  jury  believe  in  this  case  that 
there  was  an  extraordinary  and  unusual  flood  in 
the  creek  upon  which  the  defendant's  reservoir 
was  erected  at  the  time  of  the  breaking  away  of 
said  reservoir,  and  that  plaintiffs'  dam  broke 
away  in  conjunction  therewith  and  the  combined 
force  of  this  large  quantity  of  water  caused  the 
damage  complained  of  or  the  greater  part  of  it, 
then  there  is  such  a  combination  of  circumstances 
causing  the  damages  complained  of  in  this  case, 
that  ordinary  diligence  and  foresight  would  not 
have  been  likely  to  have  foreseen  the  results 
thereof.  And  there  can  be  no  recovery  of 
damages,  even  if  the  defendants  were  negligent 
in  constructing  and  maintaining  their  reservoir." 
Refused,  Exception,  (Seventeenth  assignment 
of  error.) 

**  Ninth.  If  the  plaintiffs'  dam  was  negligently 
constructed  and  was  negligently  maintained,  both 
or  either,  and  for  that  reason  broke  away  and 
added  force  to  the  agency  that  caused  the  dam- 
ages complained  of,  then  the  plaintiffs  cannot  re- 
coveri"  Refused,  Exception.  (Eighteenth 
assignment  of  error.) 

**  Tenth.  That  in  no  event  can  the  plaintiffs  re- 
cover a  greater  sum  of  money  than  the*  damages 
done  to  plaintiffs'  dam  above."  Refused,  Ex- 
ception,    (Nineteenth  assignment  of  error.) 

The  Court  in  the  general  charge  instructed 
the  jury  substantially  that  if  plaintiffs'  dam 
gave  way  first  and  their  property  was  destroyed 
in  whole  or  in  part  before  the  water  from  de- 
fendant's dam  touched  it,  plaintiffs  could  not 
recover.  That  defendant  was  bound  to  con- 
struct the  dam  with  only  reasonable  knowledge 
and  skill,  and  not  so  as  to  provide  against  un- 
common and  extraordinary  floods.  That  there- 
fore if  the  flood  during  which  the  loss  occurred 
was  uncommon  and  extraordinary  plaintiffs  could 
not  recover.  That  if  the  negligence  of  defend- 
ant was  remote  not  proximate,  which  question 
was  for  the  jury,  defendant  was  not  liable,  and 
finally  that  in  any  event  plaintiffs  were  entitled 
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only  to  the  value  of  the  property  destroyed  at 
the  time  of  the  loss. 

Verdict  for  plaintiffs  for  $8451  and  judgment 
thereon.  The  defendant  took  this  writ,  assigning 
for  error  the  admission  of  plaintiffs'  offers  of 
evidence,  the  refusal  of  defendant's  offers  of  evi- 
dence, the  answers  to  defendant's  points,  and 
the  charge  of  the  Court  ut  supra. 

Williams  &*  Anglf,  for  the  plaintiff  in  error. 

The  construction  of  a  dam  requires  the  exer- 
cise of  judgment  and  skill,  which  is  only  acquired 
by  experience  and  by  acquaintance  with  the  best 
methods  of  construction  and  material  to  be  so 
used.  It  is  absurd  to  say  that  reliance  can  be 
placed  upon  the  opinions  and  judgments  of  men 
of  only  ordinary  skill  in  such  matters. 

Before  a  witness  can  be  called  as  an  expert  he 
must  have  experience  in  a  specialty.  The  word 
"expert"  implies  this.  The  expert  gives  the 
result  of  a  process  of  reasoning  which  can  be 
mastered  only  by  special  scientists. 

^   Wharton's  Evidence,  sec.  434. 

A  person  having  a  mere  vague  superficial 
knowledge  of  a  specialty  ought  not  to  be  per- 
mitted to  lay  down  its  laws. 

Carr  «/.  Northern  Liberties,  ii  Casey,  324. 

It  is  submitted  that,  at  least,  there  must  be 
some  knowledge  gained  by  experience  or  study 
of  the  specialty  under  inquiry  before  the  Court  has 
the  right  to  admit  the  opinions  of  witnesses  in  evi- 
dence, otherwise  there  would  be  no  limit  to  per- 
mitting the  ignorant  and  unlearned  to  give  in 
their  opinions  in  evidence. 

The  true  measure  of  damages  was  the  differ- 
ence between  the  value  of  plaintiffs'  property 
before  and  after  the  flood.  This  could  not  be 
arrived  at  by  evidence  as  to  the  cost  of  the  con- 
struction thereof. 

Schuylkill  Nav.  Co.  v,  Thobum,  7  S.  &  R.  411. 

In  the  loth  and  nth  assignments  of  error  the 
defendant  endeavored  to  prove  that  on  the  same 
night,  and  by  the  same  rain-storm,  there  was  an 
extraordinary  and  unusual  flood  of  water  in  sev- 
eral of  the  streams  near  at  hand.  It  was  clearly 
relevant  to  establish  the  character  of  the  flood  in 
Mill  Creek,  and  the  defendant  was  clearly  enti- 
tled to  prove  by  collateral  facts  his  theory  or 
hypothesis  of  the  general  extraordinary  character 
of  the  flood. 

Wharton  on  Evidence,  {  20. 
Miller  v.  Stem,  2  Jones,  386. 

As  there  was  a  reasonable  and  natural  infer- 
ence to  be  drawn  from  the  offer  that  there  was 
an  uncommon,  unexpected,  and  extraordinary 
flood  in  Mill  Creek,  and  taken  in  connection 
with  other  evidence  in  the  case,  it  was  error  to 
reject  the  offers. 

Rodgers  z'.'Stophel,  8  Casey,  114. 
Pratt  V,  Richards,  14  Sm.  58. 

The  rule  **  causa  proxima  non  remota  specta- 
tur*^  is  applicable  to  this  case,  for  the  proximate 


cause  here  was  the  unusual  and  extraordinary 
flood.  The  breaking  away  of  the  reservoir  was 
a  second  agency  and  cause  for  which  the  defend- 
ant is  not  liable. 

R.  R.  Co.  V,  Kerr,  12  Sm.  353. 

Fairbanks  v,  Kerr,  20  Id.  86. 

Hoag  V.  R.  R.  Co.,  4  Nor.  293. 

The  plaintiffs  were  not  entitled  to  recover,  as 
their  dam  was  carelessly  and  defectively  con- 
structed, and  they  were  guilty  of  contributory 
negligence. 

Seely  v»  Alden,  1 1  Sm.  302. 

Delos  Rockwell  and  J,  H.  Shout ^  for  defend- 
ants in  error. 

Where  witnesses  offered  have  any  claims  to 
the  character  of  experts,  the  Court  will  not  re- 
verse on  the  ground  that  their  experience  is  not 
sufficiently  special. 

Delaware  &  Chesapeake  Steamboat  Co.  v,  Starrs,  19 

Sm.  41. 
Tucker  v.  Mass.  Central  R.  R.,  118  Mass.  546. 

If  the  witnesses  were  not  experts  they  should 
be  permitted  to  give  their  opinions  as  evidence. 
An  opinion  may  be  given  by  a  person,  not  an 
expert,  as  to  matters  with  which  he  b  specially 
acquainted. 

Porter  v,  Pequonnoc  Manufacturing  Co.,  17  Codd. 

249. 
Com.  V,  Fairbanks,  2  Allen,  511. 
Brown  v,  Corly,  7  Wr.  506. 
P.  R.  R.  Co.  V.  Henderson,  i  Smith,  321. 

The  plaintiffs  clearly  had  a  right  to  show,  by 
competent  evidence,  the  value  of  the  property 
swept  away,  so  that  the  jury  might  know  the  real 
damages  they  received.  How  the  defendantscould 
be  injured  by  such  evidence  it  is  difficult  to  see. 

The  only  fact  as  to  damage  that  was  proven 
was  what  was  the  damage  to  the  plaintiffs  by  rea- 
son of  the  destruction,  loss,  and  injury  to  the 
property  as  it  was  on  the  night  of  Aug.  5.  This 
was  clearly  within  the  rule  laid  down  in — 
Schuylkill  Nav.  Co.  v.  Thobum,  7  S.  &  R.  411. 
Hermits  of  St.  Augustine  v.  Co.  Phila.,  4  Clark,  12. 

The  Court  properly  confined  the  parties  in 
this  case  to  the  question  whether  there  was  an  un- 
usual and  extraordinary  flood. 

To  have  shown  that  on  the  same  night  the 
water  in  several  other  streams  was  very  high, 
would  have  proved  nothing.  Such  evidence 
would  not  have  satisfied  the  jury. 

In  the  14th  assignment  of  error,  the  witness 
called  had  lived  thirty  years  in  the  vicinity  of  the 
stream,  and  was  surely  competent  to  inform  the 
jury  if  the  flood  in  question  was  unusual  as  com- 
pared with  other  high  waters  on  the  same  creek. 

Whether  the  brewing  of  the  defendant's  dam 
was  the  remote  or  proximate  cause  of  the  injury 
to  the  plaintiff  was  properly  for  the  jury. 

It  is  idle  to  raise  the  question  of  negligent 
maintainance  and  construction  of  the  plain tifife' 
dam  in  view  of  the  evidence  in  this  case,  for  it 
cannot  be  contended  that  there  is  any  duty  on 
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the  plaintiffs'  part  to  build  or  maintain  his  dam  to 
resist  floods  of  water  coming  like  tidal  waves  from 
a  broken  reservoir. 

The  defendant  in  this  case  was  bound  to  know, 
when  it  built  its  dam,  that,  if  it  broke  away,  the 
waters  would  come  down  upon  the  plaintiffs' 
property.  With  such  knowledge  the  law  holds 
them  responsible  for  all  the  damages  resulting 
from  the  direct  cause  of  the  break. 

May  2,  1 88 1.  The  Court.  The  several 
assignments  of  error  relating  to  the  character  of 
the  testimony  that  was  admitted  for  the  purpose 
of  proving  the  defective  construction,  insuffi- 
ciency of  the  material  used  therein,  and  the 
consequent  weakness  of  the  reservoir  dam,  and 
also  the  proper  construction  and  strength  of  the 
dam  belonging  to  plaintiffs  below,  are  not  sus- 
tained. Without  referring  specially  to  the  testi- 
mony bearing  on  the  subject,  it  is  sufficient  to 
say  that  each  of  the  witnesses,  whose  testimony 
is  complained  of,  appears  to  have  been  compe- 
tent to  testify,  as  he  did,  either  from  personal 
knowledge  of  the  dams  in  question,  their  loca- 
tion, construction,  etc.,  or  from  previous  knowl- 
edge and  experience  in  building  dams  or  both 
combined.  As  a  general  rule,  in  matters  of 
opinion,  witnesses  who  testify  to  facts  within 
their  own  knowledge  may  be  permitted  to  ex- 
press their  opinions  based  upon  such  facts,  but, 
when  a  witness,  produced  as  an  expert,  is  asked 
to  give  his  opinion  upon  a  hypothetical  state  of 
facts,  the  question  of  his  competency  is  for  the 
Court  in  the  first  instance.  If  they  think  he  is 
prima  facie  qualified,  it  is  then  for  the  jury  to 
decide  whether  any,  and  if  any,  how  much 
weight  should  be  given  to  his  opinion.  The 
admission  of  such  testimony  is  very  much  within 
the  discretion  of  the  Court  below,  and  if  it 
appears  that  the  witness  had  any  claims  to  the 
character  of  an  expert,  this  Court  will  not 
reverse  on  the  ground  that  his  experience  is  not 
sufficiently  special.  (D.  &  C.  Steam  Towboat  Co. 
V,  Starrs,  19  P.  F.  S.  36.)  We  are  satisfied  that  the 
discretion  was  wisely  exercised  in  this  case.  The 
opinion  of  some  of  the  witnesses  appears  to  have 
been  based  upon  adequate  skill  and  experience, 
and  that  of  others  upon  sufficient  facts,  within 
their  own  knowledge,  to  justify  the  expression 
of  their  opinion  as  to  whether  the  dam  in  ques- 
tion was  properly  constructed  and  of  sufficient 
strength  to  withstand  the  force  of  the  floods  that 
might  ordinarily  be  expected  to  occur  in  Mill 
Creek. 

There  was  no  error  in  admitting  the  testimony 
complained  of  in  the  tenth  assignment.  Its 
purpose  and  tendency  were  to  show  the  extent 
of  the  damages  sustained  by  the  plaintiffs.  To 
this  end  it  was  competent  for  them  to  prove  each 
and  every  item  of  property  destroyed  by  the 


breaking  of  the  company's  dam,  as  well  as  the 
value  thereof,  so  that  the  jury  might  have  the 
data  from  which  to  form  an  intelligent  judg- 
ment as  to  the  amount  of  damages  actually  sus- 
tained. Besides,  a  large  proportion  of  the 
property  was  personalty,  and  it  was  strictly 
proper  for  the  plaintiffs  to  prove  the  several 
items  thereof  and  their  value  at  the  time  of  the 
loss.  Much  of  the  testimony  specially  complained 
of  was  drawn  out  by  cross-examination,  and  for 
this,  so  far  as  it  may  have  been  incompetent,  the 
plaintiff  below  was  not  responsible.  The  ques- 
tion of  damages  was  fairly  submitted  to  the  jury. 
The  learned  Judge  instructed  them  that  the  true 
measure  was  the  value  of  the  property  lost  or 
destroyed,  to  be  determined  from  a  consideration 
of  all  the  testimony  as  to  its  value  at  that  time. 
The  subject  of  complaint  in  the  eleventh  and 
twelfth  assignments  is  the  refusal  of  the  Court  to 
permit  the  defendant  below  to  prove  that  several 
mountain  streams  in  the  vicinity  of  and  running 
parallel  with  Mill  Creek,  but  not  tributary 
thereto,  were  swollen  and  flooded  to  an  extra- 
ordinary and  unusual  degree,  at  the  same  time 
and  by  the  same  rain-storm  that  raised  the  waters 
of  Mill  Creek.  This  was  offered  for  the  purpose 
of  showing  that  the  flood  in  Mill  Creek  by  which 
the  dam  was  swept  out  was  of  a  like  extraordi- 
nary and  unusual  character. 

If  the  inference  sought  to  be  drawn  from  the 
facts  embodied  in  the  offers  is  a  reasonable  and 
necessary  one,  the  testimony  should  have  been 
received,  but  it  is  by  no  means  clear  that  it  was. 
It  is  a  fact  well  attested  by  experience,  that  local 
storms  in  a  mountainous  region  are  usually  con- 
fined to  a  very  narrow  belt  of  country,  and,  as 
a  general  rule,  the  track  of  those  in  which  the 
rain-fall  is  most  sudden  and  extraordinary,  is  the 
narrowest.  The  mountain  streams  referred  to 
in  the  offers  might  be  swollen  to  a  very  extra- 
ordinary height,  and  yet  there  might  be  no  un- 
usual rise  in  Mill  Creek.  The  rapid  and  extra- 
ordinary rise  of  each  must  necessarily  depend 
on  the  depth  and  suddenness  of  the  rain-fall 
within  the  limits  of  the  water  shed  of  each  stream. 
The  material  allegation  of  the  defendant  was, 
that  at  the  time  in  question,  there  was  an  unpre- 
cedented flood  in  Mill  Creek.  If  such  was  the 
fact,  it  was  certainly  susceptible  of  direct  proof 
without  resorting  to  indirect  evidence  of  at  least 
very  doubtful  competency. 

There  was  no  error  in  permitting  the  witness, 
Mr.  Parsons,  to  testify  that  on  several  occasions 
he  had  seen  the  waters  of  Mill  Creek  higher  than 
they  were  on  the  night  the  dam  broke.  It  tended 
to  show  that  the  freshet  at  that  time  was  not  un- 
usual. In  the  same  connection  he  testified  that, 
aside  from  the  wave  occasioned  by  the  breaking 
of  the  reservoir,  the  freshet  was  not  extraordi- 
nary for  that  stream,  and  then  explained  what 
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he  meant  by  an  extraordinary  flood,  viz.,  **one 
that  is  not  usual  in  the  stream,  not  common,  not 
frequent." 

The  remaining  assignments  are  not  sustained. 
The  fifth,  seventh,  ninth,  and  tenth  points  of  the 
defendant  below,  as  presented,  were  rightly 
refused,  and  there  is  no  error  in  the  qualified 
.affirmance  of  the  sixth  point.  The  charge  of 
the  learned  Judge  contains  a  clear  and  accurate 
statement  of  the  law  applicable  to  the  case,  as 
disclosed  by  the  testimony,  and  the  facts  were 
fairly  submitted  to  the  jury. 

Judgment  affirmed. 

Opinion  by  Sterrett,  J. 


€ommon  ?|lea»— Squitg* 


C.  P.  No.  2.  Sept.  22,  1881. 

Independent  Saving  Fund  v.  Dillon. 

Equity  practice — Bill  to   set  aside  fraudulent 

conveyance  by  decedent —  When  such  bill  will 

lie. 

Sur  demurrer  to  bill. 

Bill  in  equity,  filed  by  the  Independent  Saving 
Fund  and  Loan  Association  of  Manayunk  against 
Mary  Dillon  and  Ann  Dillon  in  her  own  right,  and 
as  administratrix  of  the  estate  of  Patrick  Dillon, 
deceased.  ITie  bill  set  forth  that  the  said  Pat- 
rick in  his  lifetime,  being  indebted  to  the  com- 
plainant in  the  sum  of  I2923.45,  and  being  the 
owner  of  a  house  and  lot  in  the  Twenty-first 
Ward,  fraudulently  conveyed  the  same  to  the 
defendants,  who  were  his  sisters,  without  consid- 
eration. 

The  prayers  were :  (i)  That  the  deed  of  con- 
veyance be  declared  null  and  void  as  against  the 
complainant ;  (2)  That  the  premises  be  sold  by  a 
trustee,  and  the  complainant's  debts  and  costs 
be  paid  from  the  proceeds  of  such  sale ;  and  (3) 
That  the  defendants  be  restrained  from  selling, 
mortgaging,  etc. 

The  defendants  demurred  on  the  ground, 
inter  alia,  that  the  Orphans'  Court  had  exclusive 
jurisdiction  over  the  question  in  controversy, 
and  the  plaintiff  had  an  adequate  remedy  therein. 

Fierce  Archer^  for  demurrer. 

R.  P,  White,  contra. 

In  the  case  of  Fowler  v,  Kingsley  (6  Norris, 
449)  the  Supreme  Court  sustained  the  jurisdic- 


tion of  a  chancellor  in  a .  proceeding  precisely 
similar  to  the  present. 

The  Court.    Demurrer  overruled,  with  leave 
to  answer. 


^tmxxit^Xi  IPIeas— Hah). 


C.  p.  No.  3. 


June,  1S81. 


Fox  V.  Ketterlinus. 


Ground-rent-^Judgment —  Wliat  constitutes  pay- 
ment and  what  an  assignment  of  a  judgment — 
Equitable  assignment — Mechanic's  lien —  Omis- 
sion of  name  of  owner — Lien  against  a  pro- 
perty  in  possession  of  a  tenant  who  has  a  right 
to  purchase  within  a  limited  time — Act  of  June 
j6f   iSj6,  §  p — Ifow  the  curtilage  may  be  de- 
fined— Power  of  Auditor  appointed  to  distribute 
a  fund  in  court,  and  not  specially  appointed  to 
define  the  curtilage — Time  of  application, 
Sur  exceptions  to  the  report  of  Charles  F.  Cor- 
son, Esq.,  an  Auditor  appointed  to  distribute  the 
proceeds  of  certain  real  estate  sold  as  the  property 
of  Eugene  Ketterlinus. 

From  this  report  it  appeared  that  for  several 
years  prior  to  June,  1875,  W.  K.  Barclay  was 
the  owner  of  a  lot  of  ground  situate  at  the  south- 
west comer  of  Tenth  and  Callowhill  Streets, 
On  June  i,  1875,  ^^  entered  into  a  written 
agreement  by  which  he  leased  this  lot  to  R. 
Rogers,  for  the  term  of  five  years.  Rogers 
agreed  to  build  a  theatre,  costing  at  least  |i  7,500, 
in  one  year  from  the  date  of  the  lease.  Rogers 
was  to  pay  a  rental  of  $8840  a  year,  but  the  rent 
of  the  first  year  was  to  be  refunded  in  considera- 
tion of  his  building  the  theatre.  By  the  terms 
of  the  agreement,  Rogers  had  the  option  to  buy 
the  property  at  any  time  during  the  lease,  Bar- 
clay, however,  having  the  privilege,  if  Rogers  did 
not  buy  for  two  years,  upon  giving  Rogers  sixty 
days'  notice,  to  sell  to  any  one  who  would  buy. 
Under  this  agreement  Rogers  went  into  possession 
of  the  lot,  and  erected  at  the  southwest  comer  of 
Tenth  and  Callowhill  Streets,  a  building  now 
known  as  **The  National  Theatre,"  and  upon 
the  extreme  western  end  of  the  Callowhill  Street 
front,  he  also  erected  a  small  stone  building, 
which  was  used  as  a  real  estate  office.  He  also 
commenced  the  erection  of  seven  small  houses 
on  the  Carleton  Street  front  of  the  lot.    The 
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fund  in  court  for  distribution,  to  wit,  ji 5, 489. 18, 
arose  from  a  sale  of  the  above  property  upon  a 
judgment  obtained  for  arrears  of  a  ground-jrent 
to  which  the  lot  was  subject.  There  were  three 
classes  of  claimants  upon  the  fund  :  I.  Claimants 
upon  judgments  for  arrears  of  ground-rent.  II. 
Mechanic's  lien  creditdrs.  III.  W.  K.  Barclay, 
as  owner,  who  claimed  a  portion  of  the  fund. 

I.  The  claimants  for  arrears  of  ground-rent. 
There  were  two  judgments  for  arrears  of  ground- 
rent,  amounting  respectively  to  the  sums  of 
J2049  and  J979.  After  these  judgments  had 
been  obtained  by  Fox,  who  was  the  ground-rent 
landlord,  Grier  and  Wainright,  with  their  own 
money,  and  on  their  own  behalf,  paid  the  amount 
of  these  judgments  with  interest  and  costs,  to  J. 
W.  Paul,  Esq.,  attorney  for  Fox,  who  gave  them 
control  of  the  judgments,  but  declined  to  mark 
them  to  their  use  on  the  record,  as  it  might  inter- 
fere with  the  collection  of  subsequent  arrears  of 
ground-rent.  Barclay  was  in  no  way  interested 
in  their  purchase.  It  was  contended  before  the 
Auditor  by  the  counsel  for  the  mechanic's  lien 
creditors,  that  the  effect  of  the  payments  made 
by  Grier  and  Wainright  was  to  extinguish  the 
judgments. 

The  Auditor,  however,  reported  that  the  facts 
made  out  a  purchase  of  the  debts,  and  an  equitable 
assignment  of  the  judgments  to  the  purchasers 
(Lighcap  V.  Wilt,  4  Phila.  64;  Brice's  Appeal, 
9  Weekly  Notes,  227;  Guthrie  and  Byles'  Ap- 
peal, 37  Leg.  Int.  435  ;  Bispham'sEq.,  sec.  167); 
and  that  though  the  judgments  were  not  marked 
to  the  use  of  Grier  and  Wainright  on  the  record, 
the  assignments  thereof  were  perfectly  good,  ex- 
cept as  against  a  second  purchaser  without  noticfe. 
(Fisher  v.  Knox,  i  Har.  622;  Gaullagher  p, 
Caldwell,  10  Id.  300;  Campbell's  Appeal,  5 
Casey,  401.)  He  was  of  opinion  that  the  said 
judgments  were  therefore  valid  liens  upon  the 
fund,  and  being  for  arrears  of  ground-rent, .were 
entitled  to  be  paid  in  full. 

II.  The  mechanic's  lien  creditors.  The  Audi- 
tor reported  that  **  the  agreement  of  June,  1875, 
had  received  a  judicial  interpretation  by  the 
Supreme  Court  in  the  case  of  Barclay  v,  Wain- 
right (5  Norris,  191),  where  it  was  decided  that 
this  agreement  was  more  than  an  improvement 
lease,  that  it  fell  within  the  category  of  a  building 
contract,  and  that  the  estate  of  Barclay  was 
bound  by  the  mechanic's  liens  for  work  done 
and  materials  furnished  at  the  instance  of  Rogers, 
the  lessee." 

The  mechanic's  lien  claims  presented  before 
the  auditor  were  of  two  classes :  {a)  Nineteen 
claims  filed  against  W.  K.  Barclay,  owner,  and 
R.  Rogers,  contractor.  Fifteen  of  these  were 
against  the  theatre  building  and  four  against  the 
office  on  Callowhill  Street,  and  the  cellars  on 
Carlton  Street.    These  claims  were  all  allowed 


by  the  Auditor,  {b)  Four  claims  filed  against  R. 
Rogers,  owner,  or  reputed  owner,  and  contractor. 
Three  of  these  claims  were  for  work  done,  etc., 
to  the  theatre  building,  and  one  for  stone  fur- 
nished for  the  cellars  on  Carlton  Street.  The 
mechanic's  lien  creditors  of  the  first  class  denied 
the  right  of  these  claims  filed  against  Rogers 
only,  to  participate  in  the  fund  for  distribution. 
The  mechanic's  lien  creditors  of  the  second 
class  contended,  however,  that  these  claims  were 
properly  filed  without  naming  Barclay  as  owner, 
and  entitled  to  distribution  out  of  the  fund,  be- 
cause by  the  terms  of  the  lease  from  Barclay  to 
Rogers,  the  latter  had  an  option  to  buy  the  pro- 
perty upon  certain  fixed  terms  within  a  certain 
time. 

The  Auditor  reported, -FiW/,  that  the  mechanic's 
lien  creditors  of  the  first  class  had  a  right  to  ob- 
ject. 

Second,  That  the  name  of  the  owner  being  a 
statutory  requisite,  and  one  of  the  conditions  on 
which  the  lien  is  given,  it  was  necessary  to  the 
validity  of  the  lien,  and  that  naming  Rogers  as 
** owner  or  reputed  owner,"  as  well  as  contrac- 
tor, was  not  sufficient.  ^Knabb's  Appeal,  10 
Barr,  186;  Norris's  Appeal,  6  Casey,  122.) 

Third,  That  Rogers,  having  never  exercised 
his  option  under  said  agreement,  and  all  his 
right,  title,  and  interest  in  said  lease  and  pro- 
perty having  been  entirely  divested  by  a  sherifTs 
sale  on  a  judgment  recovered  against  him,  if 
these  claimants  had  a  lien  by  virtue  of  their 
claims,  such  liens  were  divested  by  said  sale,  and 
said  claimants  must  resort  for  payment  of  their 
claims  to  the  funds  produced  thereby.  All  of 
these  claims,  to  wit,  those  filed  against  Rogers 
only,  thle  Auditor  held  not  to  be  liens  upon  the 
present  fund  for  distribution »  and  he  therefore 
disallowed  them.  (Noll  v,  Swineford,  6  Barr, 
187  ;  Knabb's  Appeal,  iq  Id.  186  ;  Act  of  June 
16,  1836,  Purd.  Dig.  1032,  pis.  39  &  40;  Lau- 
man's  Appeal,  8  Barr,  478 ;  McCay's  Appeal,  i 
Wr.  125;  Smith's  Appeal,  6  Weekly  Notes, 
162.) 

III.  On  behalf  of  Barclay  four  propositions 
were  submitted  to  the  Auditor,  (i)  That  the 
fund  in  court,  after  the  proper  deductions  for 
costs,  should  be  awarded  to  Barclay,  the  owner 
of  the  land  sold.  (2)  That  if  the  Auditor  should 
be  of  a  different  opinion,  that  then  it  was  his 
duty  to  define  the  curtilage  of  the  buildings 
against  which  the  claims  had  been  filed,  under 
the  provisions  of  the  ninth  section  of  the  Act  of 
June  16,  1836  (Purd.  Dig.  1026,  pi.*  9),  and  to 
apportion  the  fund  accordingly.  (3)  That  from 
that  fund,  there  should  be  awarded  to  Barclay  a 
due  proportion  representing  the  proceeds  of  so 
much  of  the  property  as  was  not  comprised  in  the 
curtilage  aforesaid.  (4)  That  though  the  propor- 
tion of  the  fund  in  court  thus  claimed  for  Bar- 
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clay  was  subject  to  its  share  of  the  expenses  of 
the  audit,  yet  that  it  was  not  to  be  diminished  in 
any  way  by  claims  of  material  men,  for  labor  or 
materials  furnished  to  that  part  of  the  real  estate 
which  is  exclusive  of  the  theatre  and  the  curti- 
lage whereon  it  stands. 

The  first  proposition  the  Auditor  overruled, 
under  the  authority  of  Barclay  v.  Wainright  (5 
Norris,  191). 

As  regards  the  second  and  third,  it  was  con- 
tended on  behalf  of  some  of  the  lien  creditors 
that  the  Auditor  had  no  power  to  act  under  the 
ninth  section  of  Act  of  June  16,  1836.  First, 
because  he  was  not  specially  appointed  for  that 
purpose ;  and  secondly,  because  the  application 
of  Barclay  came  too  late. 

The  Auditor  decided  that  neither  ground  of 
objection  was  well  taken  (Mechanic's  Lien  Act 
of  .1806;  Browne  v.  Smith,  2  P.  A.  Browne, 
229,  note ;  Pennock  v.  Hoover,  5  Rawle,  291 ; 
Keppel  V.  Jackson,  3  W.  &  S.  320) ;  and  accord- 
ingly defined  the  curtilage,  and  fixed  the  value  of 
the  theatre  building,  the  office  on  Callowhill 
Street,  and  the  unfinished  houses  on  Carlton 
Street. 

Under  the  fourth  proposition,  the  counsel  for 
Barclay  contended,  that  the  written  agreement 
between  Barclay  and  Rogers  did  not  provide  for 
the  erection  of  any  other  buildings  than  the 
theatre,  and  that  therefore  only  those  claims 
which  relate  to  the  theatre  ought  to  be  paid  out 
of  the  fund. 

The  Auditor  reported,  that  exclusive  of  the 
written  agreement,  the  testimony  before  him 
showed  clearly  that  the  office  on  Callowhill 
Street,  and  th^  houses  on  Carlton  Street,  were 
built  by  virtue  of  a  parol  contract  between  Bar- 
clay and  Rogers,  and  that  therefore  the  claimants 
who  furnished  materials  and  performed  work  for 
said  office  and  houses  were  entitled  to  participate 
in  the  fund  appropriated  thereto.  (Hall  v,  Parker, 
8  Weekly  Notes,  325.) 

The  Auditor  then  annexed  a  schedule  of  dis- 
tribution, whereby,  after  payment  of  costs  and 
of  the  ground-rent  judgments,  such  part  of  the 
fund  remaining  as  was  proportioned  to  the  value 
of  the  buildings  and  curtilages  thereto  appertain- 
ing was  applied  to  the  payment  pro  rata  of  such 
mechanics'  claims  as  the  auditor  found  to  con- 


stitute valid  liens.     Tlje  residue  of  the  fund  was 
awarded  to  Barclay  as  owner. 

The  exceptions  filed  by  counsel  on  behalf  of 
the  dififerent  claimants  were  substantially  as 
follows : — 

( 1 )  On  behalf  of  those  creditors  whose  claims 
were  filed  against  Barclay,  owner,  and  Rogers, 
contractor:  (a).  In  allowing  the  two  claims  for 
arrears  of  ground-rent.  (Ji)  In  deciding  that 
the  entire  lot  sold  was  not  necessary  and  not  in- 
tended for  the  use  of  the  theatre,  {c)  In  not 
awarding  the  whole  fund,  after  payment  of  ex- 
penses, etc.,  to  the  mechanics'  claims  filed  against 
Barclay,  owner,  and  Rogers,  contractor.  (^)  In 
awarding  to  Barclay  any  portion  of  the  fund. 
{e)  In  reporting -certain  values  for  the  theatre 
building  and  lot,  etc. 

(2)  On  behalf  of  those  creditors  whose  claims 
were  filed  against  Rogers,  as  owner  and  contrac- 
tor: {a)  In  disallowing  their  claims  and  de- 
ciding that  they  had  no  lien  upon  the  fund  for 
distribution. 

(3)  On  behalf  of  Barclay :  {a)  In  reporting 
that  under  his  lease  from  Barclay,  Rogers  erected 
the  office  on  Callowhill  Street,  and  commenced 
the  erection  of  the  seven  small  houses  on  Carl- 
ton Street.  (Ji)  In  reporting  that  the  written 
agreement  between  Barclay  and  Rogers  had  re- 
ceived a  judicial  interpretation  by  the  Supreme 
Court,  {c)  In  not  awarding  the  fund  in  court, 
after  the  proper  deduction  for  costs,  to  Barclay. 
(//)  In  reporting  that  claims  of  material  men 
against  that  part  of  the  real  estate  which  was  ex- 
clusive of  the  theatre  and  curtilage  whereon  it 
stands,  should  be  allowed  out  of  the  fund,  {e) 
In  not  allowing  the  fund  representing  the  Cal- 
lowhill Street  lot,  as  also  the  Carlton  Street  lot, 
to  Barclay,  after  deduction  of  costs  and  charges. 

J,  W,  Paul,  for  Messrs.  Grier  and  Wainright. 

R»  P.  White,  and  others,  for  those  creditors 
who^  claims  were  filed  against  Barclay,  owner, 
and  Rogers,  contractor. 

P,  H,  Hinckley,  and  others,  for  those  credi- 
tors whose  claims  were  filed  against  Rogers 
as  owner,  or  reputed  owner  and  contractor. 

W,  W.  Wiltbank,  for  W.  K.  Barclay. 

C.  A.  V. 

July  2,  1 88 1.  The  Court.  Exceptions  dis- 
missed and  rei)ort  confirmed. 
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Vou  X.]      THURSDA  Y,  NO  V.  10,  1881.      [No.  30. 


g)tij>vcine  Court* 


May,  '81,  i62«  May  20,  1881. 

Commonwealth  v.  Gloucester  Ferry  Co. 

Taxes  and  taxation — Corporations — Taxes  on 
capital  stock  of  foreign  corporations  doing 
business  in  the  State —  What  constitutes  doing 
business  in  the  State — Acts  of  May  j,  1868, 
and  June  7, 1879. 

The  capital  stock  of  a  foreign  corporation  doing  busi- 
ness in  this  State  is,  under  the  Acts  of  May  I,  1&8  (P. 
L.  108),  and  June  7,  1879  (P*  L.  112),  liable  to  taxation. 

A  ferry  company,  incorporated  by  the  laws  of  New 
Jersey  to  run  steam  ferry-boats  to  and  fro  across  the  river 
Delaware  from  New  Jersey  to  Pennsylvaniai  which  com- 
pany holds  its  corporate  meetings  in  New  Jersey,  has  its 
ferry-boats  registered  in  New  Jersey,  and  has  no  real  or 
personal  property  in  Pennsylvania  other  than  the  lease 
of  a  slip  or  dock,  absolutely  necessary  for  the  accommo- 
dation of  its  ferry-boats,  is  to  be  deemed  to  do  business 
within  the  State  of  Pennsylvania,  so  far  as  to  render  the 
capital  stock  thereof  liable  to  taxation  under  the  laws  of 
Pennsylvania. 

Gre£N,  J.,  dissents. 

Error  to  the  Common  Pleas  of  Dauphin 
County.  . 

Appeal  by  the  Gloucester  Ferry  Company  from 
the  decision  of  the  Auditor-General  and  State 
Treasurer,  imposing  a  tax  on  the  said  company 
for  the  years  1865  to  1879  inclusive,  based  upon 
the  appraised  value  of  its  capital  stock,  under  the 
Revenue  Act  of  June  7,  1879  (P-  L.  112),  which 
is  substantially  a  re-enactment  of  the  Act  of  May 
I,  1868  (P.  L.  108),  and  which  provides,  inter 
cilia ^  as  follows : — 

«*  Section  4.  That  every  company  or  association  what- 
ever, now  or  hereafter  incorporated  by  or  under  any 
law  of  this  Commonwealth,  or  now  or  hereafter  incorpo- 
rated by  any  other  State  or  territory  of  the  United  States 
or  foreign  government,  and  doing  business  in  this  Com- 
monwealth ....  shall  be  subject  to  and  pay  into 
the  treasury  of  the  Commonwealth  annually  a  tax,  to  be 
computed  as  follows,  namely  :'*  etc. 

The  following  case  stated  was  presented  for 
the  judgment  of  the  Court : — 

The  **  Gloucester  Ferry  Company"  was  duly 
incorporated  by  Act  of  the  General  Assembly  of 
the  State  of  New  Jersey,  approved  9th  March, 
1865,  with  a  capital  stock  of  ^50,000,  divided 
into  shares  of  {50  each,  to  erect  a  steamboat 
ferry  from  some  point  in  the  town  of  Gloucester, 


in  the  township  of  Union,  in  the  county  of 
Camden,  State  of  New  Jersey,  to  such  place  or 
places  in  the  city  of  Philadelphia  as  should  best 
secure  the  public  convenience  and  interest  of 
said  corporation,  and  for  that  purpose,  with 
power  to  purchase  or  lease  real  estate,  erect 
wharves,  piers,  slips,  buildings,  and  all  other 
necessary  appendages,  and  to  build  steamboats, 
vessels,  and  ferry-boats,  and  wil;h  further  power 
to  make  contracts  with  other  corporations  and 
with  individuals  for  transporting  or  carrying  any 
kind  of  goods,  merchandise,  freight,  or  passen- 
gers. 

By  the  said  charter  it  is  provided  that  the  pre- 
sident and  directors  might,  from  time  to  time; 
make  such  dividends  of  the  net  profits  of  their 
business  as  they  might  deem  prudent.  Stock- 
holders' meetings  were  directed  to  be  held  in  the 
said  county  of  Camden,  and  notice  of  the  said 
meetings  is  directed  to  be  published  in  one  or 
more  newspapers  printed  in  the  county  of  Cam- 
den. The  company  has  never  had  any  charter 
from  the  State  of  Pennsylvania. 

Since  the  year  1865  the  said  corporation  has 
maintained  a  ferry  between  said  town  of  Glou- 
cester and  city  of  Philadelphia,  across  the  river 
Delaware,  leasing  or  owning  steam  ferry-boats 
for  such  purpose.  At  each  of  said  places  it  has 
rented,  until  recently,  a  slip  or  dock.  Within  a 
year  it  has  purchased  the  real  estate  in  the  county 
of  Camden  needed  for  its  purposes.  It  still  con- 
tinues to  lease  that  used  by  it  in  the  city  of 
Philadelphia. 

It  has  never  transacted  any  other  business  sav- 
ing that  of  ferrying  passengers  and  freight  across 
said  river  between  said  town  and  city. 

It  has  never  owned  any  real  or  personal  prop- 
erty located  in  the  city  of  Philadelphia. 

Its  property  consists  exclusively  of  real  estate 
as  aforesaid  in  the  county  of  Camden,  certain 
steamboats  engaged  in  said  ferryage,  and  a  lease 
of  a  wharf  slip  or  dock  in  the  city  of  Philadel- 
phia. It  has  never  consisted  of  anything  addi- 
tional. The  boats  now  owned  by  it  are  registered 
at  the  said  port  of  Camden,  and  it  has  never 
owned  any  boats  registered  in  any  port  of  the 
State  of  Pennsylvania.  No  boats  used  by  it  have 
ever  been  allowed  to  remain  in  any  portion  of  the 
last  named  State,  saving  so  long  as  has  been  ne- 
cessary to  receive  and  load  passengers  and  freight 
thus  ferried  or  to  be  ferried. 

The  Auditor-General  and  State  Treasurer 
stated  an  account  against  said  company  on  the 
7th  July,  1880,  of  taxes  on  its  capital  stock, 
based  upon  the  appraised  value  thereof,  for  the 
years  from  1865  to  1879,  both  inclusive,  finding 
the  amount  of  {2593. 96  to  be  due  to  the  Com- 
monwealth. 

The  present  case  is  an  appeal,  duly  entered 
from  said  account  stated. 
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If  the  Court  be  of  the  opinion,  under  the 
above  statement  of  facts,  that  the  company  is 
liable  to  the  Commonwealth  for  a  tax  upon  its 
capital,  then  judgment  shall  be  entered  in  favor 
of  the  Commonwealth  against  said  company  for 
the  amount  of  said  statement,  viz.,  I3593.96, 
with  interest,  costs,  and  commission  of  Attorney- 
General  from  7th  July,  1880;  but,  if  it  be  of 
the  opinion  that  the  said  company  is  not  liable 
to  pay  a  tax  on  said  capital  stock,  then  judgment 
is  to  be  entered  in  favor  of  the  said  company. 

Either  party  is  to  be  allowed  an  appeal  or  writ 
of  error. 

The  Court,  after  argument,  entered  judgment 
on  the  case  stated  in  favor  of  the  Gloucester 
Ferry  Company,  Pearson,  P.  J.,  delivering  the 
following  opinion,  after  stating  the  facts : — 

[The  ferry  and  its  company  was  never  in  any 
manner  recognized  by  the  laws  of  Pennsylvania, 
nor  by  its  State  officers,  until  the  year  1880, 
when  it  was  for  the  first  time  taxed.  Have  we  ^ny 
law  imposing  a  tax  on  this  company  ?  If  so,  for 
how  much  ?] 

It  is  conceded  by  the  Attorney-General  on 
the  argument  that  there  was  none  prior  to  that 
on  the  first  day  of  May,  1868,  the  4th  section  of 
which,  it  is  contended,  enabled  the  officers  to 
impose  a  tax  under  these  words:  **That  the 
capital  stock  of  all  companies  whatever,  incorpo- 
rated by  or  under  any  law  of  this  Commonwealth, 
or  incorporated  by  any  other  State  and  lawfully 
doing  business  in  this  Commonwealth,  shall  be 
subject  to  pay  a  tax  into  the  treasury  of  the 
Commonwealth  annually  at  the  rate  of  one-half 
mill  for  each  one  per  cent,  of  dividend  made  or 
declared  by  such  company ;  and  in  case  of  no 
dividend  being  made  or  declared  by  such  com- 
pany, then  three  mills  upon  a  valuation  of  the 
capital  stock  of  the  same  made  in  accordance 
with  the  second  section  of  this  Act.'*  That 
valuation  was  to  be  made  under  oath  by  the  offi- 
cers of  the  company,  and  if  the  State  officers 
were  dissatisfied  with  the  valuation,  then  to  be 
made  by  themselves.  Was  this  New  Jersey  cor- 
poration doing  business  in  this  State  according 
to  the  meaning  and  intention  of  that  statute? 
Was  it  subject  to  a  taxation  on  the  whole  value 
-jpf  its  capital  stock  as  imposed  ?  If  not  on  the 
whole,  on  what  part?  Was  the  defendant  ex- 
exempt  from  taxation  on  the  ground  of  trade 
and  commerce  between  the  States  ? 

It  may  be  conceded  that  this  New  Jersey  cor- 
poration was  doing  some  business  in  this  State. 
Its  boats  stopped  at  a  wharf  or  slip  daily  in  land- 
ing its  freight  and  passengers.  For  the  most 
part  passengers  stopped  on  and  off  at  that  point. 
[The  company  had  no  office  and  owned  no  land.] 
Did  the  Legislature  intend  by  such  a  transaction 
of  bvisiness  that  this  company  should  be  taxed  on 
its  whole  capital  stock,  or  even  on  the  half  of 


it  ?  For  if  it  can  be  taxed  on  the  half  it  can  on 
the  whole.  If  the  Northwestern  Railroad,  with  a 
capital  of  forty  millions,  incorporated  under  the 
laws  of  Illinois  or  Wisconsin,  should  occasionally 
land  a  car  load  of  grain  in  Pennsylvania,  our  ofi&- 
cers  could  lawfully  tax  it  at  the  rate  of  three  mills 
on  its  whole  capital  stock,  although  there  was  not 
a  dollar  of  its  stock  held  in  this  State  nor  any  of 
its  stockholders  residing  here,  or  any  office  or 
warehouse  opened  within  our  borders.  With 
quite  as  much  plausibility  could  the  whole  stock 
of  the  Erie  Railway  be  taxed  in  Pennsylvania  be- 
cause that  road  passed  through  twenty-six  miles  of 
our  territory,  or  the  whole  stock  of  the  Lake  Shore 
and  New  York  Central,  including  the  Lake  Shore 
Road  from  the  city  of  New  York  to  Chicago,  be 
taxed  because  the  road  ran  through  the  triangle. 
Such  a  system  of  taxation  was  never  practised  in 
Pennsylvania.  We  tax  in  proportion  to  the  capi- 
tal employed  or  ground  used  in  our  State,  not  in 
proportion  to  the  whole  capital  stock.  Some 
appraisement  is  always  made,  and  regard  had  to 
the  use  made  of  the  occupancy.  But  it  is  urged 
that  one-half  of  the  river  ferried  over  belongs  to 
Pennsylvania.  The  river  is  one  of  the  great  high- 
ways of  nature,  and  no  State  has  a  right  to  the 
water.  Any  State,  or  the  nation  at  large,  has  an 
equal  right  of  navigation .  No  one  can  clai  m  an  ex- 
clusive right.  Vessels  from  Maryland  or  Virginia 
have  an  equal  right  to  sail  on  its  waters  with  those 
from  Pennsylvania  or  New  Jersey,  even  to  the 
margin  of  low  water.  We  are  referred  by  the 
Attorney-General  to  the  case  of  the  Trenton  Dela- 
ware Bridge  Company,  reported  in  9  Am.  Law 
Register,  298,  to  show  that  this  company  can  be 
taxed  to  the  value  of  one-half  of  its  capital.  We 
are  unable  to  see  the  slightest  analogy  between 
the  cases.  That  company  was  incorporated  by 
both  States,  the  bridge  was  authorized  by  both  ; 
it  was  a  permanent  and  solid  structure,  erected 
equally  over  the  soil  of  each,  and  although  the 
most  of  the  stock  may  have  been  held  in  New 
Jersey,  that  was  unimportant.  The  structure 
was  on  the  territory  of  each,  and  this  State 
would  have  the  same  right  to  tax  that  part  within 
her  borders  that  she  would  a  tract  of  land  im- 
proved by  New  Jersey  capital.  The  mere  right 
of  navigation  over  public  waters  is  different  from 
building  permanent  structures  by  authority  of  our 
laws.  New  Jersey  neither  asked  nor  was  re- 
quired to  ask  for  leave  to  navigate  the  river,  nor 
had  it  any  necessity  to  ask  for  leave  to  land  its 
passengers.  It  had  that  right  by  the  comity  of 
nations  and  the  navigation  laws,  and  our  State 
could  not  prohibit  it. 

In  a  case  where  the  State  undertakes  to  tax,  it 
must  show  jurisdiction  over  the  person  or  the 
property.  Here  it  has  none  over  either.  [How 
can  it  tax  the  stock  ?  It  has  no  jurisdiction  over 
it,  as  it  is  no  wise  held  in  this  State.]    The 
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Legislature  might  impose  a  tax  on  wharves,  ships, 
etc.,  but  it  probably  never  has,  and  if  it  might  so 
do,  or  has  so  done,  this  tax  has  not  been  so  im- 
posed. It  would  be  by  valuation,  or  by  the  trip, 
and  it  is  held  that  it  may  charge  for  the  use  of 
wharves,  etc.,  a  reasonable  sum,  but  not  by  the 
tonnage  of  the  vessel.  (20  Wallace,  577,  582.) 
And  ships  may  be  taxed  to  the  owner,  like  other 
property,  at  his  residence.  (9  Otto,  283-4.) 
These  vessels  are  all  registered  at  their  port  in 
New  Jersey,  where  the  owners  and  masters  reside, 
and  it  is  clearly  settled  that  they  cannot  be 
taxed  by  reason  of  going  into,  landing,  or  trad- 
ing in  any  other  port  in  the  United  States.  There- 
fore where  a  vessel  was  registered  in  New  York 
it  could  not  be  taxed  for  trading  in  Mobile,  or 
any  of  the  ports  of  California  or  Oregon.  (Hays 
V,  The  Steamship  Company,  17  Howard,  596; 
23  New  York,  227.)  It  would  interfere  with 
the  commerce  of  the  States  if  the  vessel  could  be 
taxed  at  every  port  where  it  landed.  (16  Wal- 
lace, 475.)  The  property  is  there  for  a  tempo- 
rary purpose,  and  does  not  become  incorpo- 
rated with  that  of  the  State.  (Idem,  476.) 
And  touching  at  a  port,  and  trading  there  did 
not  render  the  vessel  liable  to  be  taxed  there. 
(Idem,  478-9.)  Congress  has  the  power  to 
regulate  the  commerce  of  the  country,  and  the 
States  cannot  impose  a  tax  on  it  otherwise  or 
greater  than  that  imposed  by  Congress,  nor  can 
the  effect  be  changed  by  changing  the  name,  or 
taxing  the  occupation  of  the  master.  Per  Grier, 
J.,  in  the  Passenger  Cases.  (7  Howard,  458.) 
The  State  cannot  tax  the  landing  of  passengers. 
(Idem.)  [Our  State  can  neither  tax  nor  pro- 
hibit this  New  Jersey  corporation  from  landing 
its  passengers  in  this  State,  for  if  we  can  tax  we 
can  prohibit,  as  was  declared  by  Chief  Justice 
Marshall  in  several  of  the  early  cases,  and  the 
principle  is  fully  recognized  in  Crandall  v.  The 
State  of  Nevada  (6  Wallace,  35 )].  The  State  can- 
not change  the  effect  by  taxing  the  bill  of  lading 
instead  of  the  registered  vessel,  or  its  freight. 
(Almy  V,  The  State  of  California,  24  Howard, 
169.)  All  taxation  must  relate  and  be  limited  to 
persons,  property  or  business  within  the  State, 
all  must  apply  to  one  or  ^he  other.  (15  Wal- 
lace, 300.)  [In  the  present  case  our  State  can- 
not lawfully  impose  this  tax,  it  is  not  on  the  per- 
son or  property,  all  of  which  is  situated  in  New 
Jersey,  nor  can  it  on  the  business,  for  that  is  pro- 
tected for  the  benefit  of  trade,  there  being  none 
other  conducted  than  the  landing  and  receiving 
of  passengers.  This  is  part  of  the  commerce  of 
the  country.  The  passengers  are  secured  in 
going  and  coming  by  the  Federal  Constitution, 
nor  can  these  principles  be  evaded  by  attempting 
to  impose  the  tax  on  the  stock  of  the  company ; 
it  is  a  mere  change  of  names  and  cannot  change 
the  efiFect.     We  are,  therefore,  clearly  of  opinion 


that  the  whole  of  this  tax  is  illegal  and  assessed 
without  authority,  and  even  if  our  statute  would 
bear  the  construction  put  on  it  by  the  State  offi- 
cers it  would  be  in  violation  of  the  laws  and  Con- 
stitution of  the  United  States.] 

Here  our  opinion  might  end,  but  as  there  is 
a  reviewing  Court  we  will  notice  some  erroneous 
items.  There  is  no  law  authorizing  the  assess- 
ments of  1865,  '66,  and  '67,  and  w6  are  not 
aware  of  any  authorizing  six  mills  on  the  stock 
for  1875,  1876,  and  1877.  When  the  officers 
came  down  to  1874,  they  appraised  one-half  of 
the  stock  at  32,000.  The  same  for  1875-6-7 
and  8,  and  for  1879  at  50,000.  Nothing  has 
been  shown,  or  even  suggested,  to  authorize 
these  changes,  but  as  this  is  a  case  stated,  we  may 
be  going  beyond  our  power  in  suggesting  all  of 
this  doubling  over. 

The  Court  gives  judgment  in  favor  of  the  de- 
fendant on  the  stated  case. 

The  Commonwealth  took  this  writ  of  error,  as- 
signing for  error  the  portions  of  the  above  opin- 
ion enclosed  in  brackets,  and  the  entry  of  judg- 
ment for  the  company  defendant. 

Lyman  D,  Gilbert,  Deputy  Attorney-General 
(with  whom  was  Henry  fV,  Palmer,  Attorney- 
General),  for  the  plaintiff  in  error. 

This  is  a  tax  on  the  capital  stock  of  the  corpo- 
ration, not  on  its  property  in  which  the  capital 
may  be  invested,  nor  on  the  passengers  or  freight 
transported  by  it  It  therefore  clashes  with  none 
of  the  following  decisions  relied  on  in  the  opinion 
of  the  Court  below. 

Cannon  v.  New  Orleans,  20  Wallace,  577,  582. 

Transportation  Co.  v.  Wheeling,  9  Otto,  273,  283, 
284. 

Morgan  v.  Parham,  16  Wallace,  471,  475,  476,  478. 

Hays  V,  Steamship  Co.,  17  Howard,  596. 

Hoyt  V.  Commissioners,  23  New  York,  227. 

The  P&ssenger  Cases,  7  Howard,  283. 

*AImy  V,  California,  24  Howard,  169. 

Crandell  v.  Nevada,  6  Wallace,  35. 
The  character  of  this  tax  on  capital  stock  is  one 
of  the  oldest  forms  of  corporate  taxation,  and  is 
found  in  all  our  laws  which  raise  revenue  from 
corporations.  It  is  expressly  authorized  by  the 
Act  of  June  7,  1879  (P.  L.  112),  not  only  on 
domestic  corporations,  but  on  all  thSse  **  incor-^ 
porated  by  any  other  State  .  .  .  and  doing 
business  in  this  Commonwealth."  The  company 
comes  within  this  clause  for  the  following  reasons. 
A  State  has  the  power  to  exclude  foreign  corpo^ 
rations  from  its  limits,  or  prescribe  the  conditions 
of  their  entrance. 

Augusta  v»  Earle,  13  Peters,  519. 
It  crosses  the  Delaware  River,  the  bed  and 
channel  of  which,  ad  medium  aquce  filum,  belong 
respectively  to  Pennsylvania  and  New  Jersey. 

Bennett  v.  Boggs,  Baldwin's  Rep.,  72. 

Vattel.  J  266. 
It  leases  an  office  and  wbaxC  in  Penn^vania^ 
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and  is  dependent  thereon  for  the  doing  of  its 
business.  It  thus  comes  into  our  jurisdiction  with 
its  capital  stock,  which  is  part  of  its  organic  fac- 
ulty, and  do^  business  within  our  limits  with  the 
same  powers  and  attributes  it  possesses  in  New 
Jersey.  It  thus  accepts  the  conditions  of  our 
laws  which  expressly  or  impliedly  permit  it  to  do 
business  here,  imposing  the  liability  to  taxation 
on  its  coital  stock.  The  tax  is  not  upon  the 
shares  of  stock  in  the  hands  of  individual  holders, 
and  we  do  not  require  to  have  jurisdiction  over 
them. 

Field  on  Corporations,  {516. 
A  somewhat  similar  tax  was  imposed  on  the 
Erie  Railway  Co.  and  the  Delaware  and  Hudson 
Canal  Co.,  when  they  sought  admission  to  and 
passage  over  our  soil. 

The  tax  is  not  obnoxious  to  the  Constitution  of 
the  United  States  as  a  tax  on  commerce  any 
more  than  is  a  tax  on  gross  receipts  of  inter-State 
railroad  companies.  That  it  may  indirectly  in- 
crease the  cost  of  transportation  is  no  objection 
to  the  validity  of  the  tax. 

State  Tax  on  Gross  Receipts,  15  Wallace,  284. 

Erie  Railway  Co.  v,  Pennsylvania,  21  Wallace,  492. 

Delaware  Railroad  Tax,  18  Wallace,  206. 

Railroad  Co.  v.  Commonwealth,  16  Sm.  73. 
John  G,  Johnson^  for  the  defendant  in  error. 
The  Gloucester  Ferry  Company  did  not  **do 
business  in  this  Commonwealth."  It  navigated 
a  navigable  river,  and  stopped  at  the  boundary 
line  of  the  State,  there  landing  its  passengers. 
Where  one  of  the  termini  of  a  ferry  company  is 
at  a  city  in  another  State,  it  is  not  taxable  under 
a  law  taxing  boats  *'  within  the  city.*' 

St.  Louis  V,  Ytixy  Co.,  ii  Wallace,  430. 
The  company  is  not  within  the  taxing  intent  of 
the  Act  of  1879,  which  intent  was  to  tax  only 
the  capital  employed  in  the  business  done  in  the 
State.  This  is  apparent  from  the  provision  tax- 
ing the  capital  employed  '*in  the  name  of  any 
other  company,"  etc. 

The  company  is  not  within  the  taxing  power 
of  the  Commonwealth.  The  right  to  tax  depends 
on  the  duty  of  protection,  and  no  protection  is 
Uiven  in  this  case.  The  right  of  navigating  the 
jiavigable  rivers  of  the  United  States,  including 
landing  on  the  shores,  belongs  to  all  its  citizens. 
It  is  not  competent  for  a  State  to  tax  foreign 
shipping  or  passengers  landing  on  our  shores  in 
the  course  of  trade,  nor  indirectly  to  tax  the  cor- 
poration owing  such  ships.  The  same  principle 
applies  to  foreign  ferry  corporations. 

The  railroad-tax  cases  cited  do  not  apply,  as 
the  railroad  companies  had  obtained  rights  to  the 
soil,  and  the  tax  was  only  laid  on  the  capital  em- 
ployed within  the  State. 

October  17,  1881.  The  Court.  In  this  case 
a  single  question  is  presented  for  our  considera- 
.tion.    Did  the  defendant  do  business  within  the 


State  of  Pennsylvania  during  the  period  for 
which  the  tax  in  controversy  was  imposed  ?  If 
it  did,  then  it  came  within  the  provisions  of  the 
Acts  of  May  i,  1868,  and  June  7,  1879,  and 
was  subject  to  the  tax  therein  prescribed. 

In  the  discussion  of  this  case  it  must  not  be 
forgotten  that  a  corporation  has  no  natural  rights; 
that  it  is  but  a  legal  entity,  an  artificial  person, 
and  that  its  rights  spring  either  from  legislative 
enactment  or  from  comity.  Within  the  State  of 
its  creation  it  has  no  powers  but  those  conferred 
upon  it  by  the  legislative  act  which  called  it  into 
being,  and  whether  it  shall  or  shall  not  perforin 
any  of  its  functions  in  a  foreign  State  depends 
wholly  upon  the  will  of  such  State,  expressed 
either  by  statute  or  implied  under  that  general 
law  known  as  international  comity.  (Bank  of 
Augusta  V,  Earle,  13  Peters,  519.) 

From  this  view  of  the  case  it  becomes  obvious, 
that  the  Legislature  may  not  only  tax  foreign 
corporations  doing  business  in  this  State,  but,  if 
it  so  chooses,  as  was  done  by  our  Act  of  March, 
1 8 10,  in  regard  to  foreign  insurance  companies, 
altogether  prohibit  the  transaction  of  such  busi- 
ness. It  follows  that  there  has  been  a  good  deal 
of  learning  wasted  in  this  case  in  the  endeavor 
to  assimilate  the  rights  of  this  corporation  to 
those  of  individual  citizens,  when,  in  fact,  they 
are  entirely  dissimilar,  and  based  on  principles 
totally  different. 

Returning,  then,  to  the  only  question  in  this 
case,  the  inquiry  is.  Did  this  ferry  company  do 
business  in  the  State  of  Pennsylvania  ?  But  this 
question  may  be  readily  solved  by  the  answer 
which  must  necessarily  be  given  to  another  ques- 
tion ;  that  is,  Where  were  its  principal,  or  for 
that  matter,  only  points,  of  operation?  The 
answer  is,  at  Gloucester  and  Philadelphia.  Its 
whole  income  was  derived  from  the  transporta- 
tion of  freight  and  passengers  from  its  wharf  at 
Gloucester  to  its  wharf  at  Philadelphia,  and  from 
its  wharf  in  Philadelphia  to  its  wha1"f  in  Glouces- 
ter. At  each  of  these  points  it  had  a  place,  that 
is,  a  wharf,  where  its  main  business,  namely,  its 
receipt  of  freight  and  passengers,  was  transacted, 
and,  for  that  business,  it  was  just  as  much  de- 
pendent upon  the  one  place  as  upon  the  other. 
Again,  a  wharf  or  landing  place  was  necessary 
at  each  end  of  its  route ;  the  one  it  occupied  at 
Gloucester  was  owned  in  fee,  and  the  one  in 
Philadelphia  it  held  under  a  lease,  but  as  it  could 
hold  by  purchase,  in  New  Jersey,  only  by  virtue 
of  the  power  derived  from  the  statutory  will  of 
the  Legislature  of  that  State,  so  it  could  hold  by 
lease  in  Philadelphia  only  by  the  implied  con- 
sent of  the  Legislature  of  this  Commonwealth, 
It  thus  appears  that  the  defendant  was  dependent 
equally,  not  only  for  its  business,  but  its  power 
to  do  that  business,  upon  both  States,  and  might, 
therefore,  be  taxed  by  both. 
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We  niay  here  state  that,  with  the  Court  below, 
we  cannot  understand  by  what  authority  the 
assessments  for  the  years  1865,  1866,  and  1867 
were  made.  Nevertheless,  as  the  case  stated  pro- 
vides for  no  modification,  in  this  respect,  of  the 
action  of  the  taxing  officers  or  of  the  judgment 
which  may  be  entered  against  the  defendant,  we 
do  not  feel  ourselves  justified  in  making  such  an 
attempt,  and  this  the  more  so  since  we  have  been 
furnished  with  no  data  by  which  a  modification 
or  correction  can  be  made. 

The  judgment  of  the  Court  below  is  now  re- 
versed, and  it  is  orjdered  that  judgment  on  the 
case  stated  be  entered  for  the  Commonwealth, 
and  against  the  defendant,  in  the  sum  of 
I2593.96,  with  interest  from  July  7,  1880,  Attor- 
ney-General's commissions  and  costs. 

Dissenting  opinion  by  Green,  J.  In  my 
judgment  the  fundamental  question  in  this  case 
is,  whether  the  legislature  of  Pennsylvania 
possesses  the  lawful  power  to  impose  the  particu- 
lar form  of  taxation  sought  to  be  enforced.  The 
subject  matter  of  the  proposed  taxation  is  capital 
stock  of  a  foreign  corporation.  The  corporation 
defendant  is  established  and  exists  by  the  laws  of 
New  Jersey.  Its  entire  capital  is  there  held  by 
persons  who  reside  in  that  State.  Its  place  of 
business,  its  offices,  and  all  its  property  are 
within  that  jurisdiction.  It  has  never  received 
or  claimed  the  benefit  of  any  legislation  of  this 
Commonwealth.  Have  we  the  right  in  these 
circumstances  to  tax  its  capital  stock? 

In  the  case  of  the  State  tax  on  foreign-held 
bonds  (15  Wallace,  300)  it  was  held  that  **  the 
power  of  taxation,  however  vast  in  its  character 
and  searching  in  its  extent,  is  necessarily  limited 
to  subjects  within  the  jurisdiction  of  the  State. 
These  subjects  are  persons,  property,  and  busi- 
ness. Whatever  form  taxation  may  assume, 
whether  as  duties,  imports,  excises,  or  licenses, 
it  must  relate  to  one  of  these  subjects.  It  is  not 
possible  to  conceive  of  any  other,  though  as 
applied  to  them  the  taxation  may  be  exercised 
in  a  great  variety  of  ways."  Now  in  the  present 
case  the  proposed  tax  is  levied  upon  a  form  of 
property,  capital  stock.  It  is  not  a  tax  upon 
persons  natural  or  artificial.  It  is  not  specific- 
ally a  tax  upon  business.  By  the  case  stated  it  is 
declared  that  it  is  a  tax  upon  the  capital  stock  of 
the  corporation  defendant,  and  it  is  agreed  that 
if  the  Court  shall  be  of  opinion  that  the  defend- 
ant is  not  liable  to  pay  a  tax  on  its  capital  stock, 
judgment  shall  be  entered  in  its  favor. 

In  view  of  these  considerations  the  question 
recurs.  How  can  this  tax  be  sustained?  It  is 
directly  and  specifically  a  tax  upon  capital  stock 
which  is  neither  in  fact  nor  in  law  within  the 
jurisdiction  of  the  State  of  Pennsylvania.  In 
the  case  of  Maltby  v,  Reading  &  Columbia  R.  R. 


Co.  (2  P.  F.  Smith,  on  p.  146)  this  Court  said: 
**It  is  undoubtedly  true  that  the  Legislature  of 
Pennsylvania  cannot  impose  a  personal  tax  upon 
the  citizen  of  another  State,  but  the  constant 
practice  is  to  tax  property  within  our  jurisdiction 
which  belongs  to  non-residents.*'  .... 
**  There  must  be  jurisdiction  over  either  the 
property  or  the  person  of  the  ownerf  else  the 
power  cannot  be  exercised;  but  where  the 
property  is  within  our  jurisdiction  and  enjoys 
the  protection  of  our  State  government  it  is 
justly  taxable,  and  it  is  of  no  moment  that  the 
owner  who  is  required  to  pay  the  tax  resides 
elsewhere."  See  also  St.  Louis  v.  The  Ferry- 
Co.  (11  Wall,  on  p.  430).  It  is  clear  to  my 
mind  that,  viewed  as  a  tax  upon  property  which 
is  not  within  the  jurisdiction  of  this  Common- 
wealth, the  proposed  tax  is  invalid. 

But  it  is  claimed  that  the  corporation  defendant 
does  business  within  the  Commonwealth,  and 
therefore  comes  within  the  words  of  the  fourth 
section  of  the  Act  of  May  i,  1868,  which  imposes 
taxation  upon  the  capital  stock  of  all  companies 
incorporated  by  the  law  of  this  Commonwealth 
or  of  **  any  other  State  and  lawfully  doing  busir 
ness  in  this  Commonwealth."  The  conclusion 
is  drawn  that  because  the  defendant  does  busi- 
ness within  our  limits,  the  tax  upon  its  capital 
stock  is  lawful  for  the  reason  that  the  statute 
authorizes  it.  It  will  be  perceived  that  this 
conclusion  is  not  legitimate  unless,  as  to  this 
particular  case,  the  statute  is  a  valid  exercise  of 
legislative  power.  Without  that  element  the 
words  of  the  statute,  as  to  the  present  contro- 
versy, are  merely  nugatory  and  hence  we  are 
at  once  and  necessarily  remitted  to  the  inquiry, 
Can  the  Legislature  lawfully  impose  such  a  tax? 
It  may  be  conceded  that,,  as  a  general  rule,  if  the 
particular  business  done,,  is  done  by  virtue,  or 
indeed  by  permission  of  legislative  authority,  the 
right  to  tax  exists.  For  then  there  is  a  subordi* 
nation  of  the  corporate  action  to  the  legislative 
will  which  carries  with  it  the  power  of  prescrilv 
ing  the  terms  upon  which  the  corporate  apt  ion 
shall  be  exercised.  This  would  certainly  apply 
to  all  cases  in  which  the  right  to  come  within 
the  territorial  limits  of  the  State  ^  and  construct 
buildings  or  works  of  any  kind  and  carry  on 
business,-  is  conferred  upon  foreign  corporations.. 
When  such  corporations  accept  such  privileges, 
they  of  course  become  subject  to  the  jurisdiction^ 
and  supervision  of  the  legislative  authority  fronts 
which  those  privileges  are  obtained.  But  thi^ 
doctrine  fails  of  application  if  the  particitlair 
business  done  does  not  depend  upon  ekhes^  t^ 
express  or  implied  consent  of  the  ItgislMive 
authority  of  the  territory  where  it  is  eonducted. 
This  leada  us  to  consiaer  the  aharaeter  of  the 
business  done  by  the  eorporatiQO  die£endant.  In 
the  case  stated  the  subject  is  tbu&  described.    < « U 


Digitized  by 


Google 


5i4 


WEEKLY  NOTES  OF  CASES. 


(the  defendant)  has  never  transacted  any  other 
business  saving  that  of  ferrying  passengers  and 
freight  across  said  river  between  said  town  and 
city. ' '  The  points  between  which  this  carriage  of 
freight  and  passengers  transpires  are  the  town  of 
Gloucester,  in  the  State  of  New  Jersey  and  the 
city  of  Philadelphia,  in  the  State  of  Pennsyl- 
vania, and  the  space  traversed  is  the  water  of 
the  river  Delaware,  and  the  means  employed 
are  steam  ferry-boats.  The  waters  of  the  river 
Delaware  at  the  port  of  Philadelphia  constitute 
one  of  the  highways  of  nature,  and  the  commerce 
of  all  the  States,  indeed  of  all  the  world,  may 
traverse  them  without  the  necessity  of  obtaining 
the  consent  of  the  Legislature  of  Pennsylvania. 
AVhen  the  ferry-boats  of  the  defendant  touch 
the  territory  of  Pennsylvania  at  their  landing 
place  in  Philadelphia  they  are  in  contact  with 
our  soil  but  they  have  not  traversed  any  portion 
of  it.  The  surface  of  the  river  being  that  of  a 
public  navigable  stream  does  not  belong  to  the 
conterminous  States  in  the  sense  of  exclusive 
ownership  whatever  may  be  the  title  to  the  bed 
underneath.  In  the  case  of  St.  Louis  v.  The 
Ferry  Co.  (ii  Wall.  423)  it  was  held  that  the 
ferry-boats  of  a  corporation  incorporated  in  one 
State  and  carrying  passengers  and  freight  for- 
ward and  backward  across  a  river  to  a  city  situate 
in  another  State,  are  not  taxable  under  a  law 
taxing  boats  within  the  city,  in  a  case  where  the 
relation  of  the  boats  to  the  city  was  simply  that 
of  contact  as  one  of  the  termini  of  the  voyage. 
In  this  case  the  boats  plied  between  East  St. 
Louis  in  the  State  of  Illinois,  where  the  Ferry 
Co.  was  incorporated,  and  the  city  of  St.  Louis, 
in  the  State  of  Missouri.  On  p.  431,  in  speaking 
of  the  relation  of  the  boats  to  the  city,  the  Court 
say,  **  their  relation  to  the  city  was  merely  that 
of  contact  there  as  one  of  the  termini  of  their 
transit  across  the  river  in  the  prosecution  of  their 
business.''  This  being  so  it  is  evident  that  in 
traversing  the  river  the  boats  of  the  defendant 
are  not  to  be  regarded  as  in  the  use  and  occu- 
pancy of  any  part  of  the  soil  of  the  State.  Is 
then  the  discharge  and  receipt  of  passengers  and 
freight  on  and  from  the  wharf  at  Philadelphia 
such  a  transaction  of  business  within  our 
territory. as  subjects  the  parties  engaged  in  it  to 
State  taxation  for  the  ^exercise  of  the  privilege? 
In  other  words,  may  a  State  impose  taxation 
either  directly  or  indirectly  upon  traffic  between 
the  States  ?  I  am  clear  that  such  a  power  does 
not  .exist,  because  it  would  be  in  direct  contra- 
vention of  at  least  two  distinct  provisions  of  the 
FMeral  Constitution ;  ist,  that  which  declares  that 
'*  no  .State  shall  without  the  consent  of  Congress 
lay  an^  imposts  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for 
CK^cutijig  its  inspection  laws.*'  2d,  that  which 
dedaxes  £\sct  Congress  shall  have  power  'Uo 


regulate  commerce  with  foreign  nations  and 
among  the  several  States  and  with  the  Indian 
tribes." 

It  cannot  be  questioned  that  the  transportation 
of  freight  and  passengers,  over  navigable  waters, 
in  vessels,  is  commerce  in  its  most  essential  fea- 
tures. In  Brown  v.  The  State  of  Maryland  (12 
Wheat.  419),  Ch.  }.  Marshall,  in  defining  com- 
merce, said:  "Commerce  is  intercourse;  one 
of  its  most  ordinary  ingredients  is  traffic." 
Again,  in  Gibbons  v.  Ogden  (9  Wheat,  i),  he 
said :  **  Commerce,  undoubtedly,  is  traffic,  but 
it  is  something  more,  it  is  intercourse.  It  de- 
scribes the  commercial  intercourse  between  na- 
tions and  parts  of  nations,  in  all  its  branches, 
and  is  regulated  by  prescribing  rules  for  carrying 
on  that  intercourse."  .  .  .  "The  power  over 
commerce,  including  navigation,  was  one  of  the 
primary  objects  for  which  the  people  of  America 
adopted  their  government,  and  must  have  been 
contemplated  in  forming  it."  .  .  .  "The 
word  used  in  the  Constitution,  then,  compre- 
hends, and  has  been  always  understood  to  com- 
prehend, navigation  within  its  meaning,  and  a 
power  to  regulate  navigation  is  as  expressly 
granted  as  if  that  term  had  been  added  to  the 
word,  '  commerce.' "  .  .  .  " The  subject  to 
which  the  word  is  next  applied  is  to  commerce 
*  among  the  several  States.'  The  word  *  among* 
means  intermingled  with;  a  thing  which  is 
among  others,  is  intermingled  with  them.  Com- 
merce among  the  States  cannot  stop  at  the  ex- 
ternal boundary  line  of  each  State,  but  may  be 
introduced  into  the  interior."  These  judicial 
definitions  are  sufficiently  precise  to  establish  that 
the  word  "  commerce,"  as  used  in  the  Federal 
Constitution,  imports,  and  includes  intercourse 
and  traffic  between  the  States  of  the  Union  over 
navigable  waters,  as  well  as  between  the  States 
and  foreign  countries.  It  follows,  as  was  held  in 
the  cases  cited,  and  in  other  cases,  that  the  power 
to  regulate  inter-State  commerce,  resides  in  the 
federaJ  government  and  not  in  the  States,  and 
therefore  the  right  to  conduct  this  commerce  or 
traffic  does  not  depend  upon  the  will  of  the 
Slates,  but  may  be  exercised  altogether  inde- 
pendently of  them.  Ch.  J.  Marshall  further 
said,  in  the  case  last  cited:  "The  power  of 
Congress  then  comprehends  navigation,  within 
the  limits  of  every  State  in  the  Union,  so  far  as 
that  navigation  may  be,  in  any  manner,  con- 
nected with  'commerce  with  foreign  nations, 
or  among  the  several  States,  or  with  the  Indian 
tribes.'  It  may,  of  consequence,  pass  the 
jurisdictional  line  of  New  York,  and  act  upon 
the  very  waters  to  which  the  prohibition,  now 
under  consideration,  applies."  While  it  is  un- 
doubtedly true  that  commerce  among  the  States 
is  a  subject  of  Congressional  regulation  and  con- 
trol, it  is  also  true  that  a  great  variety  of  legis* 
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lation  by  the  States  may  lawfully  be  applied  to 
it.  These  are  ordinarily  called  police  regula- 
tions, and  are  known  as  inspection  laws,  quar- 
antine laws,  health  laws,  and  others  of  a  similar 
character,  and  they  are  clearly  defined  by  Ag- 
NEW,  J.,  in  the  opinion  of  this  Court,  in  the 
case  of  Craig  v.  Kline  (15  P.  F.  Smith,  399). 
But  the  power  to  impose  taxation  in  any  form 
upon  inter-State  commerce  has  been  uniformly 
held,  by  the  Supreme  Court  of  the  United 
States,  and  by  several  of  the  State  Courts  of  last 
resort,  to  reside  in  Congress  alone.  Accordingly, 
in  whatever  form  the  question  has  arisen,  and 
with  whatever  degree  of  indirectness  State  tax- 
ation has  been  imposed  upon  either  foreign  or 
inter-State  commerce,  it  has  been  always  re- 
jected by  the  supreme  judicial  authority  of  the 
land  as  an  incompetent  exercise  of  legislative 
power  by  the  Slates.  In  the  case  of  McCdloch  v. 
The  State  of  Maryland  (4  Wheat.  316),  it  was 
held  that  the  Legislature  of  Maryland  had  no 
power  to  impose  taxation  upon  the  circulation 
of  the  Bank  of  the  United  States,  which  had 
established  a  branch  in  that  State.  The  follow- 
ing propositions,  among  others,  were  ruled  in 
that  case : — 

The  Bank  of  the  United  States  has  constitu- 
tionally a  right  to  establish  its  branches  or  offices 
of  discount  and  deposit  within  any  State. 

The  State  within  which  such  branch  may  be 
established  cannot,  without  violating  the  Con- 
stitution, tax  that  branch. 

The  State  governments  have  no  right  to  tax 
any  of  the  constitutional  means  employed  by 
the  government  of  the  Union  to  execute  its  con- 
stitutional powers. 

The  States  have  no  power,  by  taxation  or 
otherwise,  to  retard,  impede,  burthen,  or  in  any 
manner  control  the  operations  of  the  constitu- 
tional laws  enacted  by  Congress,  to  carry  into 
effect  the  powers  vested  in  the  National  Gpv- 
emment. 

In  the  case  of  Brown  r.  The  State  of  Mary- 
land (12  Wheat.  419),  it  was  held  that  an  Act 
of  a  State  Legislature,  requiring  all  importers  of 
foreign  goods  by  the  bale  or  package,  etc.,  and 
other  persons  selling  the  same  by  wholesale, 
bale,  or  package,  etc.,  to  take  out  a  license,  for 
which  they  shall  pay  fifty  dollars,  and  in  case  of 
neglect  or  refusal  to  take  out  such  license,  sub- 
jecting then^  to  certain  forfeitures  and  penalties, 
is  repugnant  to  that  provision  of  the  Constitu- 
tion of  the  United  States,  which  declares  that 
*'no  State  shall,  without  the  consent  of  Con- 
gress, lay  any  impost  or  duty  on  imports  or 
exports,  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws;"  and  to 
that  which  declares  that  Congress  shall  have 
power  **  to  regulate  commerce  with  foreign  na 
tions,  among  the  several  States,  and  with  the 


Indian  tribes."  It  will  be  perceived  that  the 
Act  in  question,  of  the  State  of  Maryland,  sim- 
ply required  importers  of  foreign  goods  to  take 
out  and  pay  for  a  State  license  before  selling 
their  imported  goods.  But  it  was  held  that  the 
license  fee  was,  in  practical  effect,  the  equivalent 
of  a  duty  on  imports,  and  that  it  was  also  a  re- 
striction upon  foreign  commerce,  and  therefore 
came  in  conflict  with  both  the  constitutional  pro- 
hibitions above  stated.  The  Chief  Justice  rea- 
soned thus :  **  There  is  no  difference  in  effect 
between  a  power  to  prohibit  the  sale  of  an  article 
and  a  power  to  prohibit  its  introduction  into  the 
country.  The  one  would  be  a  necessary  conse- 
quence of  the  other.  No  goods  would  be  im- 
ported if  none  could  be  sold — no  object  of  any 
description  can  be  accomplished  by  laying  a 
duty  on  importation,  which  may  not  be  accom- 
plished with  equal  certainty  by  laying  a  duty  on 
the  thing  imported  in  the  hands  of  the  importer. 
It  is  obvious  that  the  same  power  which  imposes 
a  light  duty,  can  impose  a  very  heavy  one,  one 
which  amounts  to  a  prohibition.  Questions  of 
power  do  not  depend  on  the  degree  to  which 
it  may  be  exercised.  If  it  may  be  exercised  at 
all,  it  must  be  exercised  at  the  will  of  those  in 
whose  hands  it  is  placed."  It  seems  to  me  that 
this  reasoning  is  entirely  applicable  to  the  case  at 
bar.  If  the  business  done  by  the  defendant  may 
be  used  as  a  means  of  imposing  a  tax  not  other- 
wise lawful,  and  yet  this  business  is  not  subject 
to  the  taxing  power  of  the  State,  then  all  inter- 
State  commerce,  and  indeed  foreign  commerce 
also,  becomes  dependent  upon  the  will  of  the 
States,  and  may  be  controlled  and  even  prohib- 
ited by  them,  though  in  clear  violation  of  the 
constitutional  provisions.  If  Pennsylvania  may 
impose  a  tax  on  the  capital  stock  of  a  foreign 
navigation  company,  because  one  of  its  vessels 
touches  at  one  of  her  ports  and  there  discharges 
and  receives  passengers  and  freight,  then  every 
other  State  at  whose  ports  the  vessels  of  the  same 
company  may  transact  the  same  kind  of  busi- 
ness, may  impose  the  same  tax.  Or  if  the  same 
vessel  touches  at  different  State  ports  on  our 
coast  the  entire  capital  stock  of  the  company 
owning  her  may  be  taxed  at  each  port,  and  thus 
the  whole  commerce  conducted  by  such  com- 
pany may  be  destroyed. 

The  case  of  Brown  v,  Maryland,  above  cited, 
proves  that  it  is  not  at  all  necessary  to  show  that 
such  results  have  followed  or  will  follow,  it 
is  enough  to  show  that  they  are  possible.  In 
discussing  the  clause  relating  to  the  regulation  of 
commerce,  Ch.  J.  Marshall  further  says :  **if 
the  states  may  tax  all  persons  and  property  found 
on  their  territory,  what  shall  restrain  them  from 
taxing  goods  in  their  transit  through  the  State 
from  one  port  to  another  for  the  purpose  of  re- 
exportation"    .     .     .     **or    from    taxing  the 
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transportation  of  articles  passing  from  the  State 
itself  into  another  State  for  the  purpose  of  traf- 
fic?" 

Here  is  a  direct  denial  of  their  right  to  do  the 
very  thing  which  is  sought  to  be  done  in  the  pre- 
sent case,  to  wity  taxing  the  transportation  of 
articles  from  State  to  State.  It  matters  not  that 
it  is  indirectly  done.  The  result  is  precisely  the 
same  as  if  done  directly.  It  cannot  be  that  a 
State  may  tax  the  capital  stock  of  a  corporation 
because  it  does  a  certain  kind  of  business,  when 
the  business  itself  is  not  within  the  power  of  State 
taxation.  In  the  case  of  McCulloch  v,  Mary- 
land, before  quoted,  the  Chief  Justice  said:  "That 
the  power  to  tax  involves  the  power  to  destroy, 
that  the  power  to  destroy  may  defeat  and  render 
useless  the  power  to  create,  that  there  is  a  plain 
repugnance  in  conferring  on  one  government 
a  power  to  control  the  constitutional  measures  of 
another,  which  other  with  respect  to  those  very 
measures  is  declared  to  be  supreme  over  that 
which  exerts  the  control,  are  propositions  not  to 
be  denied." 

In  the  case  of  Gibbons  v.  Ogden  ^9  Wheat,  i) 
the  following  propositions  were  declared : — 

The  power  to  regulate  commerce  extends  to 
every  species  of  commercial  intercourse  between 
the  United  States  and  foreign  nations,  and 
among  the  several  States. 

The  power  to  regulate  commerce  is  general, 
and  has  no  limitations  but  such  as  are  prescribed 
in  the  Constitution  itself. 

The  power  to  regulate  commerce,  so  far  as  it 
extends,  is  exclusively  vested  in  Congress,  and 
no  part  of  it  can  be  exercised  by  a  State. 

The  power  of  regulating  commerce  extends  to 
navigation  carried  on  by  vessels  exclusively  em- 
ployed in  transporting  passengers. 

Ch.  J.  Marshall  in  the  course  of  his  opinion 
says :  **  Vessels  have  always  been  employed  to  a 
greater  or  less  extent  in  the  transportation  of 
passengers,  and  have  never  been  supposed  to  be, 
on  that  account,  withdrawn  from  the  control  or 
protection  of  Congress."  In  Cooley's  Constitu- 
tional Limitations  (p.  591)  the  writer  says,  '*  Con- 
gress is  empowered  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States; 
and  whenever  a  river  forms  a  highway  upon 
which  commerce  is  conducted  with  foreign  na- 
tions or  between  States,  it  must  fall  under  the 
control  of  Congress,  under  this  power  over  com- 
merce." 

In  the  Passenger  Cases  (7  Howard,  283),  it  was 
held  that  a  State  law  which  requires  the  masters 
of  vessels  engaged  in  foreign  commerce  to  pay  a 
certain  sum  to  a  State  officer,  on  account  of 
every  passenger  brought  from  a  foreign  country 
into  the  State,  or  before  land  ng  any  alien  pas- 
senger in  the  State,  is  inoperative  by  reason  of 
its  conflict  with  the  Constitution  and  laws  of  the 
United  States. 


This  was  a  much  contested  case,  and  there  was 
a  wide  difference  of  opinion  an^ong  the  Judges 
who  decided  it.  Several  of  them,  regarding  the 
laws  in  question  as  police  regulations  and  health, 
laws,  dissented,  and  held  them  to  be  within  the 
power  of  the  State,  but  the  decision  of  the  ma- 
jority was  the  other  way,  and  has  received  the 
assent  of  the  bench  and  bar  of  the  country  to 
the  present  time. 

McLean,  J.,  in  delivering  the  opinion  of  the 
majority  said  :  **  Commerce  is  defined  to  be  an 
'  exchange  of  commodities.'  But  this  definition 
does  not  convey  the  full  meaning  of  the  term.  It 
includes  '  navigation  and  intercourse.'  That  the 
transportation  of  passengers  is  a  part  of  com- 
merce is  not  now  an  open  question."  The  de- 
cision of  the  cause  was  put  upon  the  ground  that 
the  transportation  of  passengers  was  a  part  of 
commerce  and  therefore  it  was  subject  to  federal 
control  and  regulation,  and  it  was  not  competent 
for  a  State  to  impose  taxation  upon  it  in  any 
form. 

In  the  case  of  Hays  «.  Pacific  Mail  Steamship 
Co.  (17  How.  596)  it  was  held  that  an  ocean 
steamer  owned  and  registered  in  New  York, 
and  regularly  plying  between  Panama  and  San 
Francisco  and  ports  in  Oregon,  remaining  in 
San  Francisco  no  longer  than  is  necessary  to 
land  and  receive  passengers  and  cargo,  and  in 
Benicia  only  for  repairs  and  supplies,  is  not  sub- 
ject to  taxation  by  the  State  of  California. 

One  of  the  reasons  for  the  decision  is  thus 
stated  in  the  opinion  of  the  Court :  **  Now,  it  is 
quite  apparent  that  if  the  State  of  California 
possessed  the  authority  to  impose  the  tax  in  ques- 
tion, any  other  State  in  the  Union,  into  the  ports 
of  which  the  vessels  entered  in  the  prosecution 
of  their  trade  and  business,  might  also  impose  a 
like  tax." 

In  the  case  of  Crandall  v.  State  of  Nevada 
(6  Wall.  35)  it  was  decided  that  a  special  tax  on 
railroad  and  stage  companies  for  every  passenger 
carried  out  of  the  State  by  them  is  a  tax  on  the 
passenger  for  the  privilege  of  passing  through  the 
State  by  the  ordinary  modes  of  travel,  and  while 
it  was  not  a  tax  on  the  business  of  the  companies, 
and  was  not  in  conflict  with  the  provision  in  the 
Constitution  forbidding  a  State  to  lay  a  duty  on 
exports,  nor  with  the  provision  conferring  on 
Congress  th^  power  to  regulate  commerce,  yet  it 
was  void  under  the  Federal  Constitution  as  inter- 
fering with  the  rights  both  of  the  United  States 
to  have  the  attendance  of  citizens  at  all  points 
where  the  functions  of  government  are  to  be  per- 
formed, and  of  the  citizens  themselves  to  enjoy 
the  free  right  of  transit  by  the  ordinary  means 
of  travel  through  the  several  States. 

It  will  be  observed  that  in  this  case  the  tax  was 
a  local  one,  imposed  upon  local  companies  within 
the  State  jurisdiction  and   upon  business  done 
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within  the  State.  There  was  no  express  pro- 
vision of  the  Federal  Constitution  with  which  the 
Legislature  imposing  the  tax  conflicted.  Never- 
theless it  was  held  void,  because  it  was  indirectly, 
though  not  directly,  a  tax  on  the  privilege  of  free 
transit  through  the  several  States.  Miller,  J. 
(on  p.  46),  reasons  thus :  **  But  if  the  State  can 
tax  a  railroad  passenger  one  dollar,  it  can  tax  him 
one  thousand  dollars.  If  one  State  can  do  this, 
so  can  every  other  State.  And  thus  one  or  more 
States,  covering  the  only  practicable  routes  of 
travel  from  east  to  west,  or  from  the  north  to  the 
south,  may  totally  prevent  or  seriously  burden 
all  transportation  of  passengers  from  one  part  of 
the  country  to  the  other." 

On  page  49,  Justice  Miller  quotes  and  adopts 
the  following  portion  of  the  dissenting  opinion 
of  Chief  Justice  Taney,  on  a  point  not  disputed 
in  the  passenger  cases.  **  We  are  all  citizens  of 
the  United  States,  and  as  members  of  the  same 
community  must  have  the  right  to  pass  and  re- 
pass through  every  part  of  it  without  interruption 
as  freely  as  in  our  own  State.  And  a  tax  imposed 
by  a  State  for  entering  its  territories  or  harbors, 
is  inconsistent  with  the  rights  which  belong  10 
citizens  of  other  States  as  members  of  the  Union, 
and  with  the  objects  which  that  union  was  in- 
tended to  attain.  Such  a  power  in  the  States 
could  produce  nothing  but  discord  and  mutual 
irritation,  and  they  very  clearly  do  not  possess 
it." 

In  the  case  of  the  State  Tax  on  Railway  Gross 
receipts  (15  Wall.  284)  it  was  conceded  through- 
out the  opinion  of  the  majority  of  the  Court, 
that  if  the  taxation  there  in  question  had  been 
upon  the  transportation  of  freight  from  one  State 
to  another,  it  would  have  been  invalid.  Strong, 
J.  (on  p.  292)  said :  **  We  have  recently  decided 
in  another  case  between  the  parties  to  the  pre- 
sent suit,  that  freight  transported  from  State  to 
State  is  not  subject  to  Slate  taxation,  because 
thus  transported.  Such  a  burden  we  regard  as 
an  invasion  of  the  domain  of  Federal  power,  a 
regulation  of  inter-State  commerce  which  Con- 
gress only  can  make.'* 

In  the  case  of  Cannon  v.  New  Orleans  (20 
Wall.  577)  it  was  held  that  any  duty  or  tax  or 
burden  imposed  under  the  authority  of  the  States, 
which  is  in  its  essence  a  contribution  claimed  for 
the  privilege  of  arriving  and  departing  from  a 
port  of  the  United  States,  and  which  is  assessed 
on  a  vessel  according  to  its  carrying  capacity,  is  a 
tonnage  tax  within  the  meaning  of  the  Federal 
Constitution,  and  therefore  void. 

The  ordinance  in  question  in  this  case  imposed 
«« levee  dues"  on  all  steamboats  mooring  or  land- 
ing at  the  port  of  New  Orleans,  and  measured  the 
amount  by  the  tonnage  of  the  vessels.  It  was  de- 
cided that  although  the  levee  dues  were  imposed 
as  a  compensation  for  the  commercial  facilities 


afforded  by  the  city,  and  did  not  purport  to  be  a 
duty  on  tonnage,  yet  the  practical  effect  of  their 
imposition  was  to  create  such  a  burden,  and  as 
the  privilege  of  arriving  and  departing  was  the 
real  basis  of  the  claim  for  dues,  the  ordinance 
was  declared  void  as  being  contrary  to  the  Fede- 
ral Constitution. 

Thus  we  see  that .  in  whatever  manner  or  by 
whatever  devices  the  right  to  transport  passengers 
or  freight  from  one  State  to  another  has  been  made 
the  subject  of  State  taxation  of  any  kind  or  for 
any  purpose,  such  taxation  has  been  declared  void 
as  contrary  to  the  Federal  Constitution.  The  va- 
lidity of  such  taxation  cannot  depend  upon  the 
character  of  the  person  exercising  the  right  of 
transportation  in  question.  It  has  been  repeatedly 
held  that  a  corporation  is  a  citizen  of  the  State  by 
whose  law  it  is  created.  But  whether  the  person 
exercising  the  right  of  transportation  under  con- 
sideration be  natural  or  artificial,  the  applicability 
of  the  constitutional  prohibition  must  be  the  same 
in  either  case. 

It  is  equally  immaterial  that  a  wharf  is  leased 
in  Philadelphia  by  the  defendant  on  which  its 
business  of  discharging  and  receiving  passengers 
and  freight  is  conducted.  The  use  of  such  a  wharf 
is  a  mere  incident  to  the  business,  and  can  in  no 
sense  suffice  to  remove  the  fundamental  invalidity 
of  the  propose  taxation.  That  taxation  is  void 
because  the  State  has  no  power  to  impose  it  upon 
anybody  or  in  any  circumstances,  or  for  any 
cause. 

I  cannot  assent  to  the  position  that  the  de- 
fendant becomes  subject  to  a  right  of  taxation  by 
the  Legislature  of  Pennsylvania  because  it  exercises 
its  functions  within  our  territory  by  implication 
under  the  law  of  international  comity.  Such  im- 
pHcation  might  justify  a  taxation  which  could  be 
lawfully  imposed,  but  it  cannot  suffice  to  remove 
the  taint  of  absolute  invalidity.  A  right  to  tax 
cannot  exist  by  mere  implication  when  it  could 
not  be  exercised  by  direct  legislation.  If  our 
Legislature  should  pass  a  law  imposing  a  tax  upon 
the  transportation  of  passengers  and  freight  be- 
tween the  States  of  New  Jersey  and  Pennsylvania, 
it  would  undoubtedly  be  void  as  contrary  to  the 
Federal  Constitution.  No  such  power  exists  in  the 
States.  But  if  a  State  cannot  impose  such  taxa- 
tion by  express  enactment,  of  course  it  cannot  do 
so  by  any  species  of  implication. 

I  am  of  opinion  that  .the  taxation  sought  to  be 
imposed  in  the  present  case  cannot  be  sustained, 
because: — 

First.  As  a  tax  upon  capital  stock  specifically 
it  is  invalid  for  want  of  jurisdiction. 

Second,  As  a  tax  upon  capital  stock  by  reason 
of  business  done  within  the  Commonwealth,  the 
particular  business  done  being  the  transportation 
of  freight  and  passengers  over  public  navigable 
waters  from  one  State  to  another  is  not  within 
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the  power  of  State  taxation,  and  hence  our  Act 
of  1868  is  inapplicable  to  the  case. 

For  these  reasons  I  feel  obliged  to  dissent 
from  the  opinion  of  the  majority  of  the  Court 
reversing  the  judgment  of  the  Coiut  below. 

A  petition  for  reargument  was  subsequently 
filed  by  the  plaintiff  in  error  on  the  ground  that 
the  attention  of  the  Court  had  not  been  called 
to  a  contract  entered  into  between  the  States  of 
Pennsylvania  and  New  Jersey  in  1771,  whereby 
it  was  agreed  that  the  river  Delaware  should  be 
and  remain  a  common  highway  free  to  both 
contracting  parties. 

Act  of  Penna.  March  9,  177 1,  I  Sm.  L.  322. 

Act  of  N.  J.,  Dec.  22,  1771,  Allmson's  Laws,  347. 


October  31,    1881. 
for  rehearing  refused. 


The  Court.    Petition 


Jan.  '80,  190.  March  8,  1881. 

Ward  V.  The  Lebanon  Mutual  Ins.  Co. 

Insurance — Untrue  representations —  Warranty 
—  When  breaches  of  warranty  are  not  waived 
— Effect  of  assessments  on  policy^  part  of 
which  has  become y  by  fire ^  a  chose  in  action. 

Untrue  representations,  made  a  warranty,  avoid  a  policy 
of  insurance. 

A  perpetual  policy  of  insurance  covered  a  hotel  and 
contiguous  dwelling-house.  The  hoi  el  was  burned,  and 
suit  was  brought  on  the  policy.  The  insurer  discovered 
that  a  warranty  in  the  application  was  untrue,  and  de- 
fended on  that  ground.  Pending  the  action,  the  insurer 
treated  that  portion  of  the  policy  covering  the  dwelling- 
house  as  still  in  force,  by  levying  assessments  on  it  for 
two  successive  years,  which  were  paid : 

Held  (sustaining  the  judgment  of  the  Court  below),  that 
whether  the  contract  was  entire  or  not,  the  rights  of  the 
parties  were  fixed  on  the  occurrence  of  the  fire ;  and  the 
levy  of  assessments  did  not  impose  upon  the  insurer  any 
new  liability,  quoad  the  subject-matter  of  the  suit,  nor 
estop  it  from  availing  itself  of  the  effect  of  the  fabe  war- 
ranty. 

Error  to  the  Common  Pleas  of  Bradford 
County. 

Debt,  on  a  policy  of  fire  insurance  by  John  O. 
Ward  against  the  Lebanon  Mutual  Insurance 
Company.  Pleas;  Nil  debet,  payment  with 
leave,  etc. 

The  cause  was  tried  in  February,  1879,  ^"^ 
the  facts  developed,  the  findings  of  the  jury,  and 
the  points  reserved,  sufficiently  appear  in  the 
following  opinion  of  the  Court  below,  per  Mor- 
row, P.  J.,  on  the  motion  for  judgment  non  ob- 
stante veredicto, 

'*  On  the  2d  of  December,  1871,  C.  T.  Smith 
obtained  an  award  of  arbitration  against  John 
O.  Ward  for  ^650.    It  was  appealed  from  De- 


cember 19th,  but  remained  a  lien  until  February 
10,  1873,  vl^cn  it  was  paid. 

'*0n  the  27th  of  February,  1872,  Ward  con- 
veyed to  C.  B.  Porter,  for  the  consideration  of 
J6000,  a  portion  of  the  building  covered  by  the 
policy  in  this  case.  It  included  all  the  land  and 
first  story  of  the  building,  twenty  five  feet  on 
Main  Street  and  sixty  feet  deep  on  Poplar  Street. 
About  a  month  after  this  purchase  Porter  went 
into  possession,  and  remained  in  possession  until 
the  entire  building  burned,  September  8,  1876. 

«*  Ward  made  application  December  20,  1872, 
to  the  defendant  for  an  insurance  of  ^3000  on 
the  hotel  property  and  ^2000  on  his  dwelling, 
situate  directly  in  the  rear  of  the  hotel  building. 
The  rate  on  the  hotel  was  sixty  cents  per  |ioo 
and  forty  cents  on  the  hundred  dollars  on  the 
dwelling-house.  The  policy  covering  both  prop- 
erties was  issued  the  24th  of  the  same  month, 
and  was  to  continue  in  force  until  annulled  by 
the  defendant.  Assessments  were  made  and  paid 
until  the  fire  occurred.  The  dwelling  was  but 
slightly  injured  by  the  fire,  to  wit:  $4.25,  as 
found  by  the  jury.  The  hotel  building  was  en- 
tirely destroyed. 

'*  In  the  years  1877  and  1878  the  defendant 
laid  two  assessments  on  the  policy,  to  wit :  on 
J2000,  the  amount  of  the  insurance  on  the  dwell- 
ing. These  assessments  were  paid  by  the  plain- 
tiff. At  the  time  they  were  levied  and  paid,  the 
defendant  had  knowledge  of  the  Smith  encum- 
brance, and  also  of  the  Porter  purchase. 

**  Mr.  Ward,  in  his  application,  agreed  that 
his  answers  to  the  interrogatories  were  given  as 
a  warranty  on  his  part  as  to  the  description  of 
the  property  to  be  insured.  He  stated  he  was  the 
sole  and  undisputed  owner  of  the  property,  and 
that  it  was  unencumbered ;  that  the  building  was 
100  feet  on  Main  Street  by  55  feet  deep,  and 
four  stories  high.  He  made  no  reservation  or 
mention  of  the  part  owned  by  Porter,  but  cove- 
nanted and  engaged  in  his  application  that  Uhe 
representation  given  in  the  application  for  the 
insurance  is  a  warranty  on  the  part  of  the  as- 
sured, and  contains  a  just,  full,  and  true  exposi- 
tion of  all  the  facts  and  circumstances  in  regard 
to  the  condition,  situation,  and  value  of  the 
property  insured.' 

**  The  jury  found  for  the  plaintiff"  in  the  sum 
of  ^2614,  including  J4.25,  injury  to  the  dwell* 
ing-house,  and  specially  as  follows : — 

•*  I.  That  defendant  corporation  levied  assess- 
ments numbered  thirteen  and  fourteen  at  the 
dates  stated,  viz.,  years  1877  and  1878,  and  re- 
ceived pay  thereon  from  Ward  on  the  following 
dates,  viz.,  1877  and  1878.  That  at  the  time 
of  such  levy  and  assessments,  the  defendant  had 
knowledge  that  the  Smith  encumbrance  existed 
when  the  application  was  made ;  also  of  the  con- 
veyance to  Clark  B.  Porter.    That  the  defendant 
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had  knowledge  that  $10,000  additional  insurance 
had  been  taken  by  Ward  on  the  Ward  House, 
and  also  I2000  additional  on  his  dwelling-house. 
''AH  the  facts  stated,  including  the  special 
finding  of  the  jury,  are  undisputed  ;  at  least,  the 
facts  in  the  special  verdict  are  to  be  taken  as 
true,  and  those  contained  in  our  statement  are 
undisputed. 

"  The  points  reserved  are : 
"  ist.  Was  the  contract  entire. 
**  2d.  If  so,  were  the  rights  of  the  parties — as 
they  existed  immediately  upon  the  occurrence  of 
the  fire  (Sept.  8,  1876) — altered,  changed,  or 
affected  by  the  facts  found  in  the  special  verdict? 
and — 

"3d.  Can  the  plaintiff  recover  under  the  un- 
disputed evidence  of  the  case  ? 

*'A  decision  of  the  last  point  involves  the 
whole,  so  they  need  not  be  discussed  separately. 
"  The  claim  on  the  part  of  the  plaintiff  is  that 
even  if  the  policy  was  void,  it  was  made  valid 
by  the  assessments  numbered  thirteen  and  four- 
teen, when  the  defendant  had  knowledge  of  the 
Smith  encumbrance  and  Porter  purchase,  that 
the  contract  was  simple  and  entire,  ratified  and 
made  effectual  by  this  act  of  the  defendant. 

"  The  application  and  policy  Constituted  but 
one  contract.  They  are  to  be  taken  and  con- 
strued together.  The  representations  made  in 
the  application  were  untrue,  both  as  to  the  en- 
cumbrance on  and  ownership  of  the  hotel  prop- 
erty. The  plaintiff  stipulated  that  his  represen- 
tations were  true,  and  should  be  a  warranty  on 
his  part.  They  were  untrue  in  fact,  and  the  policy 
was  void.  (Cooper  v.  Farmers'  Ins.  Co.,  14 
Wright,  299.)  Therefore  whether  the  contract 
was  entire  or  not,  the  plaintiff  brought  suit,  and 
based  his  claim  upon  a  contract  which  was  void, 
and  how  could  it  be  made  valid  by  the  acts  of 
the  defendant,  which  treated  that  portion  of  it 
relating  to  the  dwelling-house  as  in  force.  The 
rights  of  the  parties,  so  far  as  they  relate  to  this 
suit,  were  fixed  upon  the  occurrence  of  the  fire. 
Suit  was  brought  in  a  few  weeks  thereafter.  No 
assessment  was  made  until  1877.  Admitting  that 
the  contract  was  entire  (Fire  Association  v.  Wil- 
liamson, 2  Casey,  196,  and  Gottsman  v.  Penna. 
Ins.  Co.,  6  Smith,  210),  it  was  at  an  end  by  the 
destruction  of  one  building  and  a  partial  destruc- 
tion of  the  other ;  that  is  to  say,  the  plaintiff  no 
longer  held  a  policy  of  insurance  against  loss  by 
fire,  but  he  had  a  chose  in  action  or  right  of 
action  against  the  insurer  and  company.  That 
right  was  based  upon  the  policy.  To  hold  that 
the  defendant  in  treating  the  policy  in  force  as 
to  Ward's  dwelling-house,  incurred  a  new  lia- 
bility in  the  suit  that  was  then  pending  would  be 
to  hold  what  was  not  intended  or  thought  of  by 
the  parties,  and  against  reason.  It  cannot  be 
said  that  this  is  a  refusal  on  the  part  of  the  Court 


to  give  these  acts  of  the  defendant  an  effect ;  for 
it  is  probable  that  they  were  equivalent  to  a  sev- 
erance of  the  contract,  and  had  Ward's  house 
been  destroyed  while  the  policy  was  treated  as  in 
force,  he  could  have  recovered.  Indeed,  I  think 
that  was  the  effect  of  levying  and  collecting  these 
assessments  after  the  *  Ward  House'  was  burned. 
Whether  it  was  or  not,  I  am  of  the  opinion  that 
the  defendant  incurred  no  new  or  additional 
liability  in  this  suit,  and  that  taking  all  the  un^ 
disputed  evidence  into  consideration  in  connec- 
tion with  the  special  findings  of  the  jury,  the 
plaintiff  cannot  recover. 

"And  now,  to  wit,  October  11,  1879,  it  is 
ordered  that  judgment  be  entered  for  the  defend- 
ant upon  the  reserved  points,  non  obstante  vere- 
dicto.'' 

The  plaintiff  took  this  writ,  assigning  for  error 
the  entry  of  the  judgment,  non  obstante  veredicto, 
John  F,  Sanderson  (with  whom  were  Edward 
Overton,  Jr,,  and  N,  C  Elsbree'),  for  the  plain- 
tiff in  error. 

The  contract  was  entire.  That  two  properties 
were  insured  is  immaterial. 

Fire  Association  v.  Williamson,  2  C.  196. 

Gottsman  v.  Pa.  Ins.  Co.,  6  Sm.  210. 
The  breaches  of  warranty  rendered  the  policy 
voidable,  not  void. 

PearsoU  v.  Chapin,  8  Wr.  9. 

Negley  v,  Lindsay,  17  Sm.  217 

Hummel's  Appeal,  28  Id.  320. 

Cumberland  Valley  Ins.  Co.  v.  Mitchell,  12  Wr.  374. 
The  breach  of  warranty  was  waived  by  the 
assessment. 

PearsoU  v,  Chapin,  ante, 

Negley  v,  Lindsay,  ante. 

State  Ins.  Co.  v,  Todd,  2  N.  272. 

Buckley  v.  Garreit,  1 1  Wr.  204. . 

Ins.  Co.  V.  Slockbower,  2  C.  199. 

Elliott  V,  Lycoming  Ins.  Co,,  16  Sm.  22. 
The  question  of  severance  of  the  contract 
should  have  been  left  to  the  jury. 

Coursin  v.  Pa.  Ins.  Co.,  10  Wr.  323. 

Dumpor*s  Case,  i  Smith's  L.  C.  iii. 
Carnochan  {Davis  with  him),  for  the  defend- 
ant in  error. 

The  truth  of  the  warranty  was  a  condition 
precedent  to  recovery. 

State  Mutual  Ins.  Co.  v,  Arthur,  6  C.  332. 

Smith  V,  Ins.  Co.,  12  H.  320. 

Cooper  V.  Farmer's  Ins.  Co.,  14  Wr.  299. 

The  assessments  having  been  made  long  after 

the  cause  was  at  issue,  could  not  affect  the  rights 

involved  in  it.    The  insured  was  not  misled  by  the 

assessments  therefore  no  estoppel  could  operate. 

The  contract  was  severable. 

Wood  on  Insurance,  298. 

Clark  V,  N.  £.  Mut.  Fire  Ins.  Co.,  6  Cushing,  342. 

March  21,  1881.  The  Court.  We  affirm 
this  judgment  upon  the  opinion  of  the  learned 
President  of  the  Court  below. 

Judgment  affirmed. 
'    Per  Curiam. 
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Oct.  &  Nov.  '81,  220.  Oct.  7,  1881. 

Commonwealth  ex  rel.  Mark  v.  McCallin, 
Treasurer  of  Allegheny  County. 

Licenses  to  sell  liquors  in  Allegheny  County — 
Local  Act  of  April 3,  1872,  not  repealed  by 
general  Act  of  April  12 ,  iS/J, 

The  local  Act  of  April  3,  1872  (P.  L.  843),  entitled 
"  An  Act  to  regulate  the  sale  of  intoxicating  liquors  in  the 
County  of  Allegheny"  is  not  repealed  by  the  general  Act 
of  April  12,  1875  (P.  L.  40),  regulating  the  sale  of  in- 
toxicating liquors  throughout  the  Commonwealth. 

Error  to  the  Common  Pleas  No.  i,  of  Alle- 
gheny County. 

This  was  a  petition  filed  by  Gustav  Mark,  set- 
ting forth  that  he  had  complied  with  the  require- 
ments of  the  Act  of  Assembly  of  April  12,  1875 
(P.  L.  40),  and  had  tendered  to  the  defendant 
the  sum  of  I50,  and  a  bond,  as  provided  for  in 
said  Act,  and  had  requested  the  defendant  to 
issue  to  him  a  tavern  license,  which  he  had  re- 
fused to  do.  The  petitioner  prayed  for  a  man- 
damus, requiring  the  defendant  to  issue  such 
license.  The  Court  granted  a  rule  to  show  cause 
why  an  alternative  mandamus  should  not  issue. 

The  answer  of  the  defendant  admitted  the  facts 
averred,  but  denied  that  the  petitioner  was  enti- 
tled to  a  license  under  said  Act,  and  averred  that 
the  petitioner  was  within  the  provisions  of  the 
Act  of  April  3,  1872  (P.  L.  843),  which  he  had 
not  complied  with,  and  which  required  that  in 
such  cases  as  the  petitioner's  the  applicant  for 
license  shall  pay  the  sum  of  $300  therefor. 

Demurrer  to  answer. 

The  special  Act  of  April  3,  1872,  relating  to 
Allegheny  County,  provides,  inter  alia,  as  fol- 
lows : —  ' 

Section  2.  The  treasurer  of  said  county  shall,  annu' 
ally,  upon  payment  to  him  of  the  license  fees,  and  the  re- 
ceiving of  the  bond  hereinafter  mentioned,  grant  the 
license  hereinafter  specified  to  citizens  of  the  United 
States,  of  temperate  habits  and  good  moral  character,  for 
the  term  of  one  year,  to  be  computed  from  either  the  first 
days  of  May,  August,  November,  or  February  following 
the  date  of  the  granting  thereof. 

Section  5.  That  every  vender  of  vinous,  malt,  or  dis- 
tilled liquors  .  .  .  shall  be  classed  and  required  to 
give  the  bond,  and  pay  annually,  for  and  before  obtaining 
their  respective  licenses  as  follows :  Those  who  are  es- 
teemed and  taken  to  make  and  effect  annual  sales  .  .  . 
to  the  amount  of  150,000,  and  less  than  l75,ooo,  the  eighth 
class,  and  pay  ^300. 

Section  8  prescribes  the  form  and  amount  of  bond,  and 
Section  19  provides  a  penalty  for  violation  of  the  Act. 

The  general  Act  of  April  12,  1875,  provides, 
inter  alia : — 

Section  2.  That  licenses  for  sales  of  liquors,  when 
not  otherwise  provided  fi>r  by  special  law,  may  be  granted 
by  t^e  Court  of  Quarter  Sessions  of  the  proper  county,  at 
the  first  or  second  session  in  each  year,  and  shall  be  for 


one  year.  The  said  Court  shall  fix,  by  rule  or  standing 
order,  a  time  at  which  application  for  said  licenses  shall 
be  heard,  at  which  time  all  persons- applying,  or  making 
objections  to  applications  for  licenses,  may  be  heard  by 
evidence,  petition,  remonstrance,  or  counsel. 

Section  3.  All  hotels,  inns,  and  taverns  shall  be  clas- 
sified and  rated  .  .  .  All  cases  where  the  estimated 
yearly  sales  ^all  be  less  than  I4000,  the  fifth  class  and  shall 
pay  150. 

After  argument  the  Court  (Stowe,  P.  J.),  on 
the  authority  of  Kilgore  v.  Commonwealth  (10 
Pitts.  L.  Jour.  N.  s.,  230),  overruled  the  demurrer, 
and  entered  judgment  for  the  defendant.  The 
petitioner  took  this  writ,  assigning  for  error  this 
action  of  the  Court. 

A,  Af.  Brown  (with  him  R.  M,  Gibson  and 
Josiah  Cohen),  for  the  plaintiff  in  error. 

The  question  in  this  case  is  not  that  raised  in 
Commonwealth  v.  Kilgore,  relied  on  by  the 
Court  below.  That  was  a  contest  between  the 
county  and  the  State,  the  former  claiming,  under 
the  Act  of  1875,  three-fourths  of  the  tax  which 
had  been  actually  assessed  and  collected  under 
the  Act  of  1875,  and  was  in  the  hands  of  Kilgore 
as  county  treasurer.  This  Court,  in  deciding 
that  question,  expressed  incidentally  the  opinion 
that  the  Act  of  1875  does  not  repeal  the  Act  of 
1872,  but  it  was  not  essential  to  the  decision.  The 
case  at  bar  is  one  between  the  county  treasurer 
and  a  tavern-keeper,  who  tendered  the  sum  of 
I50  (due  by  applicants  of  his  class),  and  was  re- 
fused a  license.  We  contend  that,  under  the 
Act  of  1875,  it  was  a  mere  ministerial  duty  of 
the  treasurer  to  accept  the  I50,  and  give  his  re- 
ceipt, which  is  the  license,  to  the  applicant,  leav- 
ing the  question  of  where  the  money  should  go 
to  be  settled  afterwards.  The  Act  of  1 875 ,  being 
upon  the  same  subject  as  the  Act  of  1872,  modi- 
fies and  repeals  all  inconsistent  or  repugnant 
provisions  of  the  Act  of  1872.  Especially  are 
the  two  Acts  inconsistent  in  the  matter  of  classi- 
fication and  license  fees.  The  general  Act  of 
1875  was  passed  to  carry  out  the  **  uniform  tax- 
ation** provided  for  in  the  Constitution  of  1874- 
The  Attorney-General  decided  that  this  Act  re- 
lated to  Allegheny  County,  and  it  has  been  acted 
upon  for  six  years  by  the  courts  and  the  people. 
If  the  inconsistent  local  laws  in  the  several  coun- 
ties remain  in  force,  what  use  is  the  general 
statute,  passed  **to  restrain  and  regulate  the 
sale  of  intoxicating  liquors  in  the  Common- 
wealth.** A  general  law  repeals  a  local  or  spe- 
cial law  on  the  same  subject  so  far  as  the  latter 
is  inconsistent  with  its  provisions. 

Keller  v,  Com'th,  2i  Sm.  413. 

Nusserv.  Com*th,  I  Cas.  126. 

Gwinner  v,  Lehigh  Co.,  5  Sm.  126. 

Southwark  Bank  v.  Com'th,  2  Cas.  446. 

Norris  v.  Crocker,  13  Howard,  429. 

Iron  City  Bank  v.  Pitsburgh,  I  Wr.  340. 

Com*th  V,  Fayette  Co.  R.  R.  Co..  5  Sm.  452. 

Potter's  Dwarris  on  Statutes,  154-5. 
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^ruce  {Negiey  with  him),  for  the  defendant  in 
error. 

Xhis  case  is  ruled  by  Kilgore  v.  Com'th  (lo 
Pitts.  L.  Jour.  N.  s.,  230). 

October  17, 1881.  The  Court.  After  hear- 
ing the  able  argument  of  the  learned  counsel  for 
the  plaintiff  we  see  no  reason  to  change  the 
opinion  expressed  by  this  Court  in  Kilgore  v.  The 
Com'th  (10  Pittsburgh  Legal  Journal,  n.  s.,  page 
230),  **  that  neither  directly  nor  by  implication 
does  the  Act  of  1875  repeal  that  of  1872."  The 
Act  of  1872  was  unquestionably  constitutional 
when  it  was  passed,  and  it  must  continue  to  be 
the  law  until  repealed. 

Judgment  affirmed. 

Per  Curiam. 


Jan.  '80,  21. 


March  4,  1881. 


Miller  v.  Schlegel. 


Mortgage —  Will — Testamentary  power  to 
mortgage —  Construction  of, 

A.  devised  to  B.  a  piece  of  bind  in  tnist  for  C,  for  life, 
sobject  to  the  payment  of  a  sum  of  money  to  A.*s  execu- 
tors. B.  was  authorized  to  mortgage  the  land  to  repay 
said  sum,  and  after  C.*s  death  to  sell  the  same,  in  order 
from  the  proceeds  to  pay  the  said  sum.  B.  executed  a 
mortgage  upon  the  land  in  C.*s  lifetime,  payable  in  one 
year  from  date.  Suit  being  brought  thereon  prior  to  C.'s 
death: 

J/eldt  that  the  power  did  not  oblige  B.  to  execute  a 
mortgage  payable  after  C.'s  death,  but  that  he  had  full 
authority  to  execute  a  mortgage  payable  when  he  pleased, 
and  that  therefore  the  mortgagee  was  entitled  to  judg- 
ment. 

Error  to  the  Common  Pleas  of  Berks  County. 

Scire  facias  sur  mortgage  by  M.  and  E.  Schle- 
gel, executors  of  S.  Schlegel,  deceased,  to  use, 
etc.,  against  Henry  H.  Miller,  trustee  under  the 
will  of  Henry  Miller,  deceased. 

Henry  Miller  by  his  will  devised  a  piece  of 
real  estate  to  his  son,  Henry  H.  Miller,  defend- 
ant, subject  to  the  payment  of  ^3400  to  testa- 
tor's executors ;  the  said  property  lo  be  held  in 
trust  for  one  Abraham  Miller  for  life.  The  will 
further  provided,  inter  alia,  as  follows : — 

'*  And  I  do  hereby  authorize  and  empower  the  said 
Henry  H.  Miller,  his  heirs,  executors,  or  successors,  to 
mortgage  the  whole  or  any  i)art  of  said  lands  for  the  se- 
curity and  repayment  of  said  sum  of  three  thousand  four 
hundred  dollars,  and  I  do  authorize  and  empower  the 
said  Henry  H.  Miller  to  sell  said  lands  as  soon  after  the 
death  of  the  said  Abraham  Miller  as  he  conveniently  can, 
cither  at  public  or  private  sale,  for  the  best  price  that  can 
be  obtained  for  the  same,  and  out  of  the  proceeds  of  said 
sale  to  pay  and  discharge  the  said  sum  of  three  thousand 
four  hundred  dollars,  and  any  unpaid  interest  thereon, 
and  out  of  the  balance  of  the  said  proceeds  to  pay  unto 
each  of  the  children  of  the  said  Abraham  Miller,  then  liv- 
ing, the  sum  of  one  hundred  dollars." 


On  April  18,  1873,  Henry  H.  Miller  executed 
a  mortgage  of  the  above  premises  to  S.  Schlegel, 
to  secure  the  sum  of  ^3400.  Said  mortgage  re- 
cited at  length  the  above  clauses  of  the  will  of 
Henry  Miller,  and  was  made  payable  in  one 
year  from  the  date  thereof.  Default  being  made 
in  the  payment  of  the  interest  thereon,  this  suit 
was  brought  in  1878  by  the  executors  of  the 
mortgagee. 

Affidavits  of  defence  were  filed  by  the  defend- 
ant, Henry  H.  Miller,  trustee,  and  by  Abraham 
Miller,  the  cestui  que  trusty  suggesting  that  the 
trustee  had  no  power  under  the  will  to  execute  a 
mortgage  payable  in  one  year,  or  at  any  time 
during  the  life  of  the  cestui  que  trust,  and  that, 
as  the  mortgage  recited  the  power  at  length,  the 
mortgagee  had  full  notice.  Plaintiff  thereupon 
obtained  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence.  After  argument,  the 
Court  (Sassaman,  J.)  entered  judgment  for  the 
plaintiffs,  delivering  the  following  opinion  : — 

**  Both  the  trustee  and  the  cestui  que  trust  file 
suggestions  of  defence  on  matters  arising  under 
the  recitation  of  the  power  of  the  trustee  incor- 
porated in  the  mortgage  and  derived  from  the 
will  of  Henry  Miller,  deceased,  creating  the 
trust  estate,  with  power  to  encumber  by  mort- 
gage, to  a  limited  extent  for  a  specified  purpose. 
The  power  to  mortgage  certainly  includes  the 
power  to  promise  to  pay  interest  and  principal 
of  the  loan  at  a  certain  time,  and  whatever  time 
so  agreed  upon  was  fixed  in  the  mortgage  is  the 
period  of  maturity  9f  the  obligation  to  pay. 
There  is  no  question  made  that  such  time  has 
not  elapsed.  We  are  referred  to  Maurer's  Ap- 
peal (5  Norris,  380),  which,  it  is  claimed,  de- 
cided a  point  that  would  be  a  legal  barrier  to  a 
recovery  here.  That  case  only  considered  what 
would  be  the  limit  of  the  power  to  mortgage, 
and  what  the  effect  would  be  if  that  power  were 
exceeded.  Such  a  point  does  not  arise  here.  The 
point  here  is  whether,  if  there  is  power  in  a  trus- 
tee to  mortgage,  and  he  does  mortgage,  such 
mortgage  can  be  collected  before  the  termination 
of  the  trust.  A  mortgage  for  the  security  of  a 
loan  is  a  matter  of  contract,  and  like  all  other 
contracts  must  be  construed  by  its  terms,  as  be- 
tween borrower  and  lender.  If  the  lender  could 
not,  at  maturity,  recover  his  loan  from  the  bor- 
rower, such  a  power  to  borrow,  vested  in  a 
trustee,  could  hardly  be  executed  at  all.  It 
would  produce  too  much  uncertainty,  and,  from 
the  necessity  of  the  case,  the  power  would  be- 
come a  powerless  gift.  We  conceive  the  law 
would  not  allow  such  a  result  to  occur.  The 
point  that  the  defendants  contend  for,  if  upheld, 
would  likely  prove  disastrous  to  them  as  bor- 
rowers. The  only  safe  way  to  construe  such 
matters,  we  think,  is  to  regard  suOh  power*  as 
efficient,  and  to  uphold  contracts  made  under 
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them  the  same  as  other  contracts  are  upheld  and 
enforced. 

'*  The  rule  for  judgment  is  made  absolute,  and 
judgment  for  plaintiff  for  debt  and  interest." 

The  defendant  took  this  writ,  assigning  for 
error  the  entry  of  judgment  for  plaintiffs  for  want 
of  a  sufficient  affidavit  of  defence. 

R,  Z.  Jones,  for  plaintiff  in  error. 

This  is  a  question  of  power,  Stnd  not  of  con- 
tract. The  power  directs  that  the  mortgage  shall 
be  payable  out  of  the  proceeds  of  the  sale  of  the 
property,  to  be  made  after  the  death  of  cestui 
que  trust.  The  conclusion  of  the  Court  below 
entirely  defeats  the  intention  of  the  testator,  as 
that  was  clearly  to  secure  to  the  cestui  que  trust 
the  means  of  living.  Under  the  judgment  below, 
all  the  property  must  be  swept  away  by  the  sale. 
Maurer*s  Appeal,  5  Norris,  380. 

G,  jF.  Baer,  for  defendants  in  error. 

The  power  to  mortgage  is  not  connected  with 
the  power  given  later  in  the  will  to  sell  the  land 
after  the  death  of  cestui  que  trust.  Their  con- 
tention would  make  us  wait  supinely  until  the 
death  of  the  cestui  que  trust,  during  which  time 
defendant  need  pay  nothing,  and  our  security 
would  soon  become  useless.  Their  contention 
would  have  rendered  the  power  to  mortgage 
utterly  useless,  if  it  had  been  made  at  the  time 
the  mortgage  was  created,  for  nobody  would 
have  loaned  the  money  upon  such  terms. 

If  the  sale  takes  place,  it  is  not  true  that  the 
trust  will  be  destroyed ;  the  proceeds,  after  pay* 
ment  of  the  amount  of  the  mortgage,  will  be 
subject  to  the  same  trusts.  * 

March  14,  1881.  The  Court.  We  affirm 
this  judgment  upon  the  opinion  of  the  learned 
Judge  in  the  Court  below. 

Judgment  affirmed. 

Per  Curiam. 


Common  l|leas—1Equitg» 


C.  P.  No.  2.  Sept.  1881. 

Clark  V.  Gibson  et  al. 

Mortgage —  Mortgage  without  consideration  — 
Duty  of  one  purchasing  a  mortgage — Decree 
declaring  mortgages  void  and  ordering  the 
same  to  be  cancelled — Equity  practice. 
Hearing  on  bill,  answer  and  proofs. 
Bill  in  Equity,  between  John  S.  Clark,  com- 
plainant, and  John  S.  Gibson,  Charles  D. 
Knight,  and  Bergner  &  Engel,  defendants. 


The  bill  averred  that  the  defendant,  Gibson, 
being  the  owner  of  a  lot  of  ground  in  the  First 
Ward  of  the  city  of  Philadelphia,  divided  the 
same  into  fifteen  lots,  and  on  April  28,  1877, 
executed  and  delivered  to  Chas.  D.  Knight 
fifteen  mortgages  of  ^400.00  each,  one  upon 
each  lot.  These  mortgages  were  second  liens. 
The  mortgages  were  duly  acknowledged  and  re- 
corded, but  no  consideration  was  given  for  them. 
On  March  16,  1878,  the  lots,  upon  which  there 
were  then  three  houses  in  the  course  of  erection, 
were  sold  by  the  sheriff  under  an  execution 
issued  upon  a  judgment  obtained  subsequent  to 
the  mortgages. 

At  the  time  of  the  sale  the  complainant  was  a 
mechanics'  lien  creditor,  and  purchased  the  pre- 
mises at  the  sheriff's  sale  to  protect  his  interest. 

No  money  was  ever  paid  on  the  mortgages 
until  after  the  sheriff's  sale.  On  August  10, 
1878,  Knight,  at  the  request  of  Gibson,  exe- 
cuted an  assignment  of  four  of  said  mortgages 
to  Bergner  &  Engel,  which  said  assignment  was 
duly  recorded. 

The  said  assignment  was  negotiated  entirely  by 
Gibson,  the  mortgagor,  who  received  the  con- 
sideration ;  and  Bergner  &  Engel  took  the  same 
with  full  knowledge  of  the  facts  attending  the 
existence  of  the  said  mortgages,  and  knowing 
that  they  were  owned  by  Gibson,  and  not  by 
Knight,  and  were  made  without  consideration, 
and  for  the  mere  purjjose  of  raising  money  by 
their  sale ;  and  further,  with  full  knowledge  of 
the  fact  that  Gibson's  ownership  of  the  properties 
covered  by  them  had  ceased,  and  that  the  title  to 
the  same  was  vested  in  complainant. 

The  bill  further  averred  that  the  existence  of 
the  mortgages  unsatisfied  was  a  cloud  upon  com- 
plainant's title,  that  the  injury  thus  done  him 
was  irreparable,  that  there  was  no  remedy  at  law, 
and  that  defendant  Gibson  was  entirely  insolvent, 
and  that,  with  the  exception  of  the  four  mortgages 
assigned  to  Bergner  &  Engel,  the  whole  of  them 
were  in  the  hands  of  Gibson,  but  that  there  was 
danger  of  their  being  assigned  to  bona  fide  pur- 
chasers.    The  prayers  were : — 

**I.  That  the  Court  will  quiet  complainant's 
title  in  and  to  the  said  premises,  in  such  manner 
as  to  the  Court  shall  seem  proper ;  whether  by  a 
decree  for  the  cancellation  and  delivery  up  of 
the  said  mortgages  so  held  or  pretended  to  be 
held  by  the  said  several  defendants,  and  by 
declaring  the  same  void  and  of  no  effect,  or  hf 
ordering  an  assignment  by  the  said  defendants 
thereof  to  him,  or  the  entry  of  satisfaction  thereon 

respectively. 

***** 

"III.  And  that  the  said  defendants  be  seve- 
rally enjoined  by  injunction,  preliminary  until 
the  final  decree  in  this  cause,  and  perpetual 
thereafter,  from  asserting  or  setting  up  their  said 
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title,  whether  as  purchasers,  assignees,  mortga- 
gees, or  otherwise,  in  and  to  the  said  premises  and 
the  said  mortgages,  and  from  making  any  con- 
veyances, transfers,  or  assignments  thereof;  fix)m 
molesting  or  interfering  with  the  possession  of 
complainant ;  and  from  doing  any  acts  in  any 
wise  interfering  with  or  prejudicial  to  his  interest 
in  the  premises." 

Decrees  were  entered  against  Knight  and  Gib- 
son, pro  confesso,  Bergner  &  Engel  filed  an 
answer,  in  which  they  averred  that  they  knew 
nothing  whatever  about  the  said  mortgages  pre* 
vious  to  taking  an  assignment,  but  supposed  them 
to  be  all  right,  nor  did  they  know  that  Gibson's 
ownership  of  the  properties  had  ceased,  but  sup- 
posed him  to  be  the  owner,  as  he  so  represented 
himself.  That  the  first  knowledge  they  had  of 
the  mortgages  being  without  consideration,  or 
Gibson  not  being  the  owner,  was  derived  from 
plaintiff's  bill. 

That  through  an  agent,  one  Snyder,  they  had 
sold  certain  personal  property  and  fixtures  to  Gib- 
son, who  was  to  give  his  note  with  satisfactory 
security  in  payment  therefor,  that  said  Gibson 
mentioned  a  row  of  houses  on  Hoffman  Street 
which  he  owned,  on  which  there  were  second 
mortgages  of  four  hundred  dollars  each,  and  he 
then  stated  that  there  were  four  of  those  mort- 
gages that  he  could  get  the  holder  of  to  transfer  as 
security  to  Bergner  &  Engel.  This  security  was 
favorably  thought  of  by  Snyder,  and  he  then 
made  inquiry  as  to  the  value  of  the  houses.  Gib- 
son then  invited  Snyder  to  accompany  him  and 
look  at  the  houses,  which  Snyder  did,  and  Gibson 
showed  Snyder  the  row  of  houses,  and  told  him  he 
was  getting  fifteen  dollars  a  month  rent  from  each 
of  the  houses.  On  these  representations  and  ob- 
servations Snyder  deemed  the  security  offered  suf- 
ficient, accepted  the  terms  offered  by  Gibson,  and 
the  terms  were  duly  carried  out  by  an  assignment 
of  the  four  mortgages,  the  giving  of  Gibson's  note 
for  fifteen  hundred  dollars,  and  thereupon  the 
property,  which  was  the  subject-matter  of  the 
agreement,  was  duly  delivered  to  said  Gibson. 

The  answer  also  averred  that  the  houses  were 
advertised  for  sale  by  the  sheriff  as  **  subject  to 
mortgages  of  $1400  each"  (viz.,  a  first  mortgage 
of  ^1000  and  the  mortgages  in  dispute),  and  that 
the  deeds  from  the  sheriff  to  the  complainant  con- 
tained the  same  recitals. 

The  proofs  developed  the  facts  substantially  as 
set  forth  by  the  bill  and  answer. 

Francis  S.  Cantrell  and  Geo,  P,  Ricky  for 
complainant. 

The  statement  by  Gibson  that  he  was  the  owner 
of  the  houses,  coupled  with  his  offer  to  procure  an 
assignment  of  the  mortgages,  was  notice  that  no 
consideration  had  been  paid,  and  that  the  mort- 
gages were  subject  to  all  rights  of  subsequent  lien- 
creditors  and  purchasers.  It  will  be  noticed  that 
no  inquiry  was  made  of  any  one  but  Gibson. 


John  Dolman^  for  defendants. 

The  duty  of  one  purchasing  a  mortgage  is  to 
inquire  of  the  owner  of  the  land  whether  there  is 
any  defense.    This  was  done  in  the  present  case. 

Oct.  8, 1 88 1 .  The  Court.  It  is  ordered,  ad^ 
judged,  etc.,  that  the  said  mortgages  be  and  the 
same  are  hereby  declared  null  and  void,  and  of  no 
effect,  and  ought  to  be  delivered  up  to  be  can- 
celled ;  and  it  is  further  ordered,  adjudged,  and 
decreed  that  the  said  Bergner  &  Engel  and  the 
said  Charles  D.  Knight  deliver  up  the  said  mort- 
gages to  the  said  John  S.  Clark,  the  complainant. 
And  further  that  the  Recorder  of  Deeds  be,  and 
he  is  hereby  directed  to  enter  satisfaction  of  each 
of  said  mortgages  upon  the  record  .  .  .  and 
that  the  said  defendants  be  perpetually  enjoined 
from  setting  up  title  to  said  mortgages,  whether 
as  owners,  holders,  purchasers,  assignees,  mort- 
gagees, or  otherwise,  and  from  molesting  or  in- 
terfering with  the  complainant's  possession  of  the 
said     .     .     .     premises. 


Common  iJleau— Haio. 


C.  P.  No.  3.  Sept.  20,  1881. 

Reeves  v.  Pritchard  et  al. 

Married  woman — Rights  and  powers — Power  to 

contract  with  respect  to  separate  real  estate — 

Sale  upon  conditionwith  reservation  of  ground 

rent — Replevin  —  Set-off  and  defalcation  — 

Statute  of  Limitations —  Cannot  be  set  up  on  a 

demurrer — Must  be  pleaded. 

Replevin,  brought  April  12,  1881,  by  Paul  S. 

Reeves   against   Mary  V.   Pritchard   (formerly 

Boker)   et  aL,  for  certain    goods    taken  and 

distrained  on  plaintiffs  property.      The  narr. 

was   in   the  usual  form.      The    defendant    on 

June  14  avowed  and  acknowledged  the  taking, 

setting  forth  that  the  plaintiff,  on  April  20,  1874, 

and  thence  afterward,  was  tenant  to  the  said  Mary 

V.  Pritchard  under  a  certain  ground-rent  deed 

made  by  Charles  Boket  and  Mary  V.  his  wife  at 

that  date  to  the  plaintiff,  reserving  a  rent  of  I575 

annually,  and  that  the  said  Mary  V.  Boker  was 

divorced  a  vinculo  from  her  husband  March  13, 

1880,  and  that  the  taking  was  for  the  sum  of 

J287.50,  arrears  of  the  said  rent. 

To  this  plaintiff  on  June  18  pleaded  as  fol- 
lows : — 

<<     .     .     .     the  said  premises,  prior  to  the  said  convey- 
ance thereof  by  the  said  Charles  Boker  and  Mary  hb  wife 
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to  the  said  Paul  S.  Reeves,  were  owned  by  the  said  Mary 
Boker  the  said  avowant,  and  the  said  premises  were  con- 
veyed by  the  said  Charles  Boker  and  Mary  his  wife  to  the 
said  Paul  S.  Reeves,  and  the  said  ground-rent  was  re- 
served by  virtue  of  a  certain  agreement  theretofore  made, 
to  wit,  on  the  twentieth  day  of  April,  A.  D.  1874,  between 
the  said  Marv  Boker  and  the  said  Paul  S.  Reeves,  and  it 
was  one  of  the  terms  of  the  said  agreement,  and  part  of 
the  consideration  for  the  reservation  of  ih/s  said  ground- 
rent,  that  the  said  Mary  Boker  should  pay  to  the  said  Paul 
S.  Reeves  the  expenses  of  curbing  and  paving  the  said 
premises  whenever  thereafter  the  same  should  be  curl>ed 
and  paved,  and  she  should  be  thereunto  requested,  where- 
upon thereafter  before  any  part  of  the  rem  mentioned  in 
the  avowry  became  due,  to  wit,  on  the  I2ih  day  of  August, 
^1874,  the  said  premises  were  curbed  and  paved,  and  the 
expenses  incurred  and  paid  thereon  amounted  to"  the  sum 
of  ^317-38."  The  plea  then  set  forth  a  refusal  on  the  part 
of  avowant  to  pay  this  sum. 

Defendants  demurred  to  the  plea  upon  the 
ground  : — 

1.  That  the  avowant  was  a  feme  covert  at  the 
time  of  the  alleged  contract. 

2.  That  the  Statute  of  Limitations  barred  the 
claim. 

3.  That  the  set-off  set  up  did  not  arise  within 
the  term  for  which  the  rent  is  claimed. 

Gimbery  for  the  demurrer. 
A  married  woman  has  no  power  to  make  such 
a  contract,  and,  at  all  events,  it  is  barred.    There 
is  no  set-off  in  replevin. 
Fennypacker,  contra. 

If  the  vendee  cannot  make  defence  to  the  rent 
he  is  without  remedy. 

There  is  nothing  in  the  character  of  the  action 
to  prevent  his  defalking  losses  occasioned  by  the 
landlord's  breach  of  agreement. 
Peterson  v,  Haight,  3  Wh.  153. 
Fairman  v.  Fluck,  5  Watts,  516, 
Gray  v,  Wilson,  4  Watts,  39. 
Beyer  v,  Feusterwacher,  2  Wh.  95. 

A  married  woman  may  contract  for  repairs. 

Lippincott  v,  Leeds,  27  Sm.  422. 
If  SO,  why  may  she  not  include  such  a  contract 
in  her  sale  ? 

She  may  give  a  judgment-bond  for  purchase- 
money. 

Patterson  v,  Robinson,  I  Casey,  82. 
Ramborger  v,  Ingraham,  2  Wr.  146. 
Sawtelle's  Appeal,  34  Leg.  Int.  349. 

She  can  buy  subject  to  a  condition. 
Bortz  V.  Bortz,  12  Wr.  382. 
Vance  v.  Nogle,  20  Sm.  176. 
Walker  z/.  Cooper,  15  Sm.  432. 

In  the  present  instance  the  feme  covert  is  en- 
deavoring to  enforce  the  contract  after  the  ter- 
mination of  the  coverture  and  trying  to  evade 
her  part  of  it. 

The  Statute  of  Limitations  must  be  pleaded. 
Angell  on  Limitations,  sec.  285. 
Mollis  V,  Palmer,  3  Scott,  265. 

C.  A.  V. 
Sept.  24, 1881.  The  Court.   Demurrer  over- 
ruled, with  leave,  etc. 


C.  P.  No.  3.  September  19.  1881. 

Biddle  et  aL  v.  H.  W.  Black  ft  Co.,  def 'ts, 
and  the  Pennsylvania  Woolen  Bag  Co., 
Limited,  Geo.  Campbell,  and  James  M. 
Preston,  Garnishees. 

Practice — Attachment  under  the  Act  of  March 
17,  1869  {^'  ^'  ^) — Dissolution  of  attach- 
ment—  What  is  fraud  and  fraudulent  represen- 
tation, 

Sur  rule  to  quash  attachment  under  the  Act  of 
March  17,  1869,  and  dissolve  writ,  proceedings 
to  stay. 

The  affidavit  on  which  the  attachment  issued 
was  as  follows: — 

"The  defendants  in  the  above  entitled  case 
are  indebted  to  my  firm  in  the  sum  of  1 156. 94. 
The  defendants  bought  goods  from  the  plaintiffs 
on  the  dates  and  of  the  amounts  stated  in  the 
annexed  account;  and  they  returned  certain 
goods,  which  being  credited  against  the  said  ac- 
count due  by  them  reduced  it  to  the  amount 
above  stated.  The  defendants  fraudulently  con- 
tracted the  debt  and  incurred  the  obligation  for 
which  this  claim  is  made." 
The  annexed  account  was  as  follows : — 


To  Mdse. 


etc. 


etc. 


I29  53 

27  19 

etc. 

I576  54 
419  60 

By  goods  returned 

I156  94 
Plaintiffs  took  the  depositions  of  defendants 
and  others,  which  showed  that  on  July  i,  1881, 
the  sheriff  took  possession  of  the  dye  works  of 
the  firm  defendant  under  an  execution  issued  on 
a  judgment  note  for  {2000,  executed  by  the 
firm  defendant  in  favor  of  the  American  Life 
Insurance  Company,  on  April  21,  1881,  and 
payable  one  day  after  date  with  interest,  that  in 
June  of  the  same  year  defendants  purchased 
goods  from  plaintiffs  to  the  amount  of  $156.94, 
that  about  July  5th,  several  days  after  the  sherifjf 
had  taken  possession  of  their  works,  the  defend- 
ants again  purchased  goods  from  the  plaintiffs  to 
the  amount  of  $419.60,  which  goods,  however, 
they  subsequently  returned. 

The  defendants  denied  that  at  the  time  of 
purchasing  the  goods  they  had  made  any  ^se  or 
fraudulent  representations,  and  the  only  evidence 
of  such  representation  was  that  on  the  ist  of 
July  one  of  the  defendants  in  ordering  goods 
said  "  he  was  doing  a  fair  business." 

W,  H.  Peace,  for  the  rule,  cited — 
McGlensey  v,  Landis,  3  Weikly  Notes,  240. 
Rodman  v,  'JThalheimer,  25  Smith,  232. 

C.  S,  Patterson,  contra. 

C.  A.  V. 

Sept.  22,  1 88 1.  The  Court.    Rule  absolute. 
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g)upreme  Court. 


Oct  &  Nov.  '81, 187.  Oct.  14, 1881 

Phelps' Appeal.^^^'5--^- 

Equity — Execution —  Contribution  among  joint 
defendants — Equities  springing  out  of  succes- 
sive conveyances  of  lots  bound  by  a  common 
encumbrance  —  Act  of  April  22^  iS^dy  now 
solely  applicable — Constitutional  law — Appli- 
cability of  said  Act  of  1B56  to  cases  where 
equities  have  arisen  out  of  transactions  prior 
to  its  passage. 

The  Act  of  April  22, 1856,  J  9  (P.  L.  534),  providing 
a  mode  to  compel  contribution  where  the  real  estate  of 
several  persons  is  subject  to  a  common  encumbrance 
entirely  supersedes  any  course  of  proceeding  in  equity  to 
efTea  that  end  which  had  been  pursued  before  its  pas- 
sage, and  as  by  its  provisions  an  option  is  given  to  the 
holder  of  the  encumbrance  either  to  accept  his  debt  and 
make  an  assignment  or  to  have  his  executions  controlled 
so  as  to  subserve  the  rights  and  equities  of  the  parties 
whose  real  estate  is  encumbered,  the  making  of  an  order 
controlling  said  executions  in  the  manner  aforesaid  with- 
out giving  to  the  encumbrancer  the  option  of  accepting 
his  debt  and  making  an  assignment  constitutes  error  call- 
ing for  reversal. 

Ama's  Appeal,  15  Smith,  72,  followed.  Mercur  J., 
dissents. 

Where  a  petition  is  presented  praying  for  an  order  in 
accordance  with  the  provisions  of  the  said  Act,  it  must 
distinctly  admit  that  the  encumbrance  in  question  con- 
stitutes a  lien  on  petitioner's  real  estate,  otherwise  it  is 
(atally  defective. 

Where  the  encumbrance  in  question  was  created  and 
the  successive  conveyances  out  of  which  the  equities  of 
the  various  real  estate  owners  have  arisen  were  made 
prior  to  the  said  Act,  it  is  nevertheless  solely  applicable  in 
proceedings  instituted  after  its  passage  to  compel  con- 
tribution. Being  merely  a  modification  of  an  existing 
remedy,  its  constitutionality  when  so  applied  cannot  be 
doubted. 

Appeal  of  Thomas  H.  Phelps,  fcom  an  order 
of  the  Common  Pleas  No.  i,  of  Allegheny 
County. 

The  material  facts  of  the  case  were  as  fol- 
lows : — 

Abraham  Horbach,'  Jr.,  on  December  23, 
1850,  conveyed  a  certain  tract  of  land  in  Peebles 
and  Wilkins  townships  to  Henry  Reis,  who  on 
March  13,  185 1,  executed  and  delivered  to  him 
a  mortgage,  to  secure  the  payment  of  the  pm:- 
chase-money  for  the  same  in  instalments,  re- 


corded April  16,  1 85 1.  This  mortgage  was  oa 
February  25,  1859,  assigned  to  Maria  B.  Hor- 
bach, who  subsequently  assigned  it  to  Thomas 
H.  Phelps. 

The  said  Henry  Reis  divided  this  land  into 
seven  lots,  which  he  sold  and  conveyed  to  differ- 
ent purchasers,  in  the  following  order,  to  wit; — 
Lot  E.  on  April  i,  1851. 
a   Y,  on      *'         ** 
"   A.  on      *'  II,  " 
"    B.  on      *'  12,  '* 
'<  G.  on      '*  30,  " 
**  D.  on  May  12,  *' 
**   C.  on  August  10,  1854. 
The  parties  in   possession  of  the    property 
having  refused  to  pay  the  instalments  on  the 
above  mortgage ;  at  the  expiration  of  a  year  and 
a  day  after  the  maturity  of  the  last  instalment 
thereon,  Phelps  sued  out  a  writ  of  scire  facias, 
and  prosecuted  the  same  to  judgment.     He  then 
issued  a  writ  of  levari  facias  by  virtue  of  which 
the  property  was  advertised  for  sale  on  Monday, 
June  6th,  1881.     The  sale,  however,  was  ad- 
journed until  June  loth,  and  on  June  8th,  Henry 
B.  Stotler  et  al,^  owner  of  parts  of  lots  A,  B, 
D,  E,  and  G  applied  to  the  Court,  by  petition, 
for  an  order  on  the  plaintiff  and  the  sheriff  to 
sell  the  land  covered  by  the  mortgage  in  separate 
lots,  and  to  offer  and  sell  said  lots  in  the  inverse 
order   in  which  they  were  sold  and  conveyed 
by  Reis.     The  petitioners  did  not  admit  that  the 
mortgage  was  a  lien  on  their  property ;  nor  did 
they  offer  to  pay  it  and   take  an   assignment 
thereof  under  the  provisions  of  the  Act  of  April 
22,  1856,  §  9  (P.  L.  534). 

On  the  same  day  the  Court  made  the  order 
prayed  for  as  follows : — 

**And  now,  this  8th  day  of  June,  1881,  the 
petition  of  Henry  B.  Stotler  et  al.  being  pre- 
sented in  open  court,  the  said  Court,  in  compli- 
ance with  the  prayer  therein  contained,  hereby 
order  and  direct  the  said  plaintiff  and  Thomas 
H.   Himter,  Sheriff,  to  offer  and  sell  the  said 
land  in  separate  lots  or  divisions,  according  to 
the  Reis  plan  thereof,  in  the  following  order: — 
I  St.  Lot  C  of  said  plan. 
2d.  LotD        "       ** 
3d.  LotG         ''       " 
4th.  Lot  B         **       " 
5th.  Lot  A         ''       '' 
6th.  Lots  E  and  F  of  said  plan. 
And  not  to  offer  or  sell  any  succeeding  lot  in 
said  list  or  any  part  thereof  until  the  proceeds  of 
the  lot  or  lots  directed  to  be  sold  earlier  prove 
insufficient  to  satisfy  the  claim  under  said  Reis 
mortgage.     Provided,  that  this  order  shall  not 
affect  the  right  of  plaintiff  to  sell  any  property 
included  within  his  levy  not  owned  by  petitioners 
here  represented  in  such  order  as  he  may  deem 
proper." 
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Thereupon  Phelps  took  this  appeal,  assigning 
for  error  the  above  order  of  the  Court. 

Geo,  W,  Guthrie  (with  whom  was  F,  M, 
Magee),  for  appellant.- 

Prior  to  the  Act  of  April  22,  1856  (Purd. 
Dig.  827,  pi.  40),  our  Courts  had  exercised  the 
power  of  regulating  the  order  in  which  property 
belonging  to  different  persons,  but  subject  to  a 
common  encumbrance,  should  be  sold.  Now 
the  Act  regulates  the  manner  in  which  the  power 
must  be  exercised. 

Act  of  March  21,  1806,  }  13,  Purd.  Dig.  58,  pi.  5. 

Arna*s  Appeal,  15  Smith,  72. 

Roddy's  Appeal,  22  Ibid.  98. 
The  Act  of  1856  was  not  followed  in  this  case. 
The  plaintiff  was  not  given  the  option  of  accept- 
ing his  money  and  assigning  his  claim.  Plain- 
tiffs lien  is  denied,  and  if  he  is  compelled  to 
enforce  his  claim  by  adverse  proceedings  at  his 
own  risk  and  expense,  it  is  right  and  fair  that 
he  should  be  allowed  to  proceed  first  against  the 
property  on  which  he  considers  his  claim  best. 
The  power  of  the  Court  being  equitable  should 
not  be  exercised  in  such  a  manner  as  to  work 
injustice. 

/.  F,  SlagU  and  Wm,  P.  Elliot  (with  whom 
were  Hampton  &*  I?alsell)j  for  appellee. 

The  judgment  is  against  the  interest  of  Henry 
Reis.  The  terre-tenants  not  having  been  made 
parties  by  notice  or  otherwise,  can  avail  them- 
selves of  any  defence  that  they  might  have  set  up 
at  the  trial  of  the  scire  facias,  had  they  been  served. 

Mevey's  Appeal,  4  Barr,  80. 
They  are  therefore  not  compelled  to  admit 
the  validity  of  the  lien  of  the  mortgage  before 
asking  the  relief  sought.  In  Roddy's  Appeal, 
supra,  where,  without  tendering  the  amount  of 
the  claim,  a  rule  to  show  cause  why  such  order  of 
sale  should  not  be  granted  had  been  discharged 
in  the  Court  below,  this  Court  reversed  the  order 
discharging  the  rule. 

In  Arna's  Appeal,  supra,  and  Roddy's  Appeal, 
supra,  the  rights  accrued  after  the  Act  of  April 
22,  1856,  was  in  force.  That  Act  does  not  apply 
to  the  case  at  bar.  <'A  statute  shall  always  be 
interpreted  so  as  to  operate  prospectively  and 
not  retrospectively,  unless  the  language  is  so 
clear  as  to  preclude  all  question  as  to  the  inten- 
tion of  the  Legislature." 

Taylor  z/   Mitchell,  7  Smith,  211. 

Neff's  Appeal,  9  Harris,  247. 

Becker's  Appeal,  3  Casey,  55. 

Seamans  v.  Carter,  1 5  Wis.  548. 

Mevey's  Appeal,  4  Barr,  80. 

Cowden's  Appeal,  i  Ibid.   277 ;  overruling  Presby- 
terian Church  V.  Wallace,  3  Rawle,  165. 

Nailer  v,  Stanley,  10  S.  &  R.  456. 

Caipenter  v.  Koons,  8  Harris,  226. 

Clowes  V,  Dickenson,  5  John  Ch.  235. 

It  would  be  equally  within  the  reason  of  the 
prohibition  of  an  ejc  post  facto  law. 
Dash  V,  Van  Kleeck,  7  John.  505. 


Sedgwick  on  the  Construction  of  Statutes  and  Con- 
stitutional Law,  161. 
Dwarris  on  Statutes,  162. 
By  sustaining  the  decree  of  the  Court  below, 
the  plaintiff  would  not  be  delayed,  and  justice 
would  be  done. 

Roddy's  Appeal,  supra, 

Martin's  Appeal,  9  Weekly  Notes,  484. 

October  24,  1881.  The  Court.  In  Arna's 
Appeal  (15  P.  F.  Smith,  72)  the  question  was 
on  a  motion  to  quash  the  appeal  which  was  not 
by  the  plaintiff  in  the  execution  but  by  the  terre- 
tenant,  whose  land  the  Court  below  had 
ordered  to  be  first  sold.  The  plaintiff  below 
was  permitted  to  intervene  and  make  the  motion 
to  quash,  offering  to  accept  his  debt  and  assign 
his  judgment  to  either  of  the  terre-tenants.  The 
point  here  made  was  directly  raised,  and  this 
Court  held  that  the  ninth  section  of  the  Act  of 
April  23,  1856  (Pamph.  L.  534),  entirely  super- 
seded any  course  of  proceeding  in  equity  which 
had  been  pursued  before.  It  is  not  easy  to  see 
how  the  decision  could  have  been  otherwise. 
Not  only  would  it  be  in  the  teeth  of  the  Act  of 
March  21,  1806,  sect.  13  (4  Smith's  Laws,  332) 
which  provides  that  where  a  remedy  is  given  or 
anything  directed  to  be  done  by  an  Act  of  Assem- 
bly, the  directions  of  the  Act  shall  be  strictly  fol- 
owed  :  but  it  is  abundantly  evident  that  to  sustain 
the  old  proceeding,  without  regard  tothe  limitation 
or  qualification  contained  in  the  Act  of  1856, 
would  be  practically  to  repeal  the  Act  in  ioto. 
The  Legislature  has  seen  fit  to  enact  in  order  to 
secure  the  rights  of  the  judgment-creditor  and  to 
prevent  any  delay  or  embarrassment  to  him, 
that  he  shall  have  the  option  offered  to  him  of 
accepting  his  debt  and  assigning  his  judgment 
before  he  can  be  controlled  in  the  order  in 
which  the  different  tracts  of  land,  subject  to  his 
lien,  shall  be  sold  under  his  execution.  It  is 
not  for  us  to  question  the  mandate  of  the  Legis- 
lature, even  if  we  thought  it  unjust  or  oppressive 
to  the  terre-tenant.  The  authority  of  Arna's 
Appeal  is  not  in  the  least  shaken  by  Roddy's 
Appeal  (22  P.  F.  Smith,  98).  The  order  in 
that  case  simply  discharged  the  rule  It  seems 
the  attention  of  the  Court  below  had  not  been 
called  to  the  Act  of  1856,  and  it  was  said  in  the 
opinion  of  this  Court,  '*As  the  Court  below 
declined  tcJ  exercise  their  power  at  all,  or  to 
make  any  order  in  the  case,  their  order  discharg- 
ing the  rule  must  be  reversed."  The  case  was 
therefore  remanded  to  be  reheard  and  decided 
according  to  the  Act  of  1856. 

It  is  proper  to  remark  that  the  petitions  upon 
which  the  order  was  made  in  this  case  are  all 
fatally  defective  in  not  distinctly  averring  that 
the  plaintiff's  judgment,  or  the  mortgage  upon 
which  it  is  founded,  is  a  lien  on  their  lands. 
Indeed  some  of  the  petitioners  expressly  reserve 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


527 


the  right  to  contest  that  point.  But  the  words 
of  the  Act  confine  the  remedy  to  the  real 
estate  of  persons  which  is  subject  to  a  common 
lien.  Without  such  lien,  the  petitioners  had  no 
equity  to  interpose  and  arrest  the  proceeding  of 
the  plaintiff  to  recover  his  debt.  In  that  case  no 
harm  can  be  done  to  them.  Their  title  will  not 
be  disturbed  or  affected  by  the  sale,  and  it  is 
open  to  them  in  an  ejectment  by  the  sheriff's 
vendee  to  contest  his  title. 

We  see  no  ground  to  question  the  constitu- 
tionality of  the  Act  of  1856  in  its  application  to 
all  proceedings  after  its  passage.  It  is  a  modifi- 
cation of  an  existing  remedy,  and  in  no  way 
infringes  any  clause  in  the  Federal  or  State  Con- 
stitution.    Order  reversed  and  record  remitted. 

Opinion  by  Sharswood,  C.  J.  Mercur,  J., 
dissents  from  the  construction  given  to  the  Act 
of  1856,  but  concurs  in  the  judgrftent  on  the 
other  ground.     Green,  J.,  absent. 


May,  '81,  191.  June  15,  1881. 

\Vilson  V.  Douglass,  defendant,  and  Irvin 
et  al.,  garnishees. 

Growing  timber —  When  severance  of^  not  imme- 
diately contemplated f  growing  timber  remains 
on  sale  thereof  realty —  Vendor  and  vendee. 

In  a  sale  of  growing  timber,  where  no  immediate  sev- 
erance is  contemplated,  the  timber  is  to  be  deemed  to 
continue  real  estate. 

A.  agreed  to  sell  to  B.  certain  growing  timber,  B.  to 
remove  the  timber  within  nine  years,  but  not  before  satis- 
faaory  security  should  be  given  to  A.  for  the  payment  of 
the  purchase-money  in  instalments.  Afterwards  A.'s  in- 
terest in  the  timber  was  sold  out  as  real  estate  by  the 
sheriff: 

I/eldy  that  all  A.*s  interest  passed  to  the  vendee,  to- 
gether with  the  claim  for  the  purchase- money,  and  that 
therefore  the  instalments  due  from  B.  were  not  liable  to  an 
attachment  execution  subsequently  issued  under  a  judg- 
ment obtained  against  A. 

Error  to  the  Common  Pleas  of  Clearfield 
County. 

Attachment  execution  on  a  judgment  held  by 

E.  H.  Wilson  against  B.  F.  Douglass  et  aL  The 
garnishees,  E.  A.  and  W.  D.  Irvin,  pleaded 
^^  nulla  bona^^  but  admitted  that  they  held  a 
sum  of  money  sufficient  to  satisfy  the  judgment 
if  it  were  legally  applicable  to  this  attachment. 

On  the  trial,  before  Orvis,  A.  L.  J.,  the  fol- 
lowing facts  appeared :    On  January  6,  1873,  ^• 

F.  Douglass,  by  articles  of  agreement,  contracted 
to  sell  to  E.  A.  and  W.  D.  Irvin  all  the  white 
pine  and  oak  timber  growing  and  standing  on 
two  tracts  of  land,  containing  sixty  acres  each, 
and  one  undivided  half  of  all  the  white  pine  and 
oak  timber  standing  on  two  other  tracts  of  land, 


containing  respectively  three  hundred  and  sixty 
and  one  hundred  and  twenty  acres,  for  a  certain 
sum,  payable  in  instalments.  E.  A.  and  D.  W. 
Irvin  agreed  **  to  remove  the  timber  from  the 
said  lots  within  nine  years  from  the  date  of  this 
agreement,  .  .  .  and  further  agreed  that 
no  timber  was  to  be  cut  upon  the  said  lots  until 
security,  satisfactory  to  the  party  of  the  first  part, 
was  given  by  the  parties  of  the  second  part  for 
the  amount  of  timber  they  proposed  to  cut. "  By 
the  same  agreement  Douglass  agreed  to  sell  to  E. 
A.  and  W.  D.  Irvin  two  tracts  of  land,  for  which 
a  deed  was  to  be  executed  when  the  first  three 
payments  had  been  made.  The  testimony  showed 
that  under  favorable  circumstances  it  would  have 
been  practicable  to  cut  all  the  timber  included  in 
the  agreement  within  three  years. 

On  October  3,  1873,  B.  F.  Douglass  assigned 
to  W.  M.  Stewart  all  his  interest  under  the  above- 
mentioned  articles  of  agreement,  in  trust  to  se- 
cure the  payment  of  three  notes,  for  J  10,000 
each,  made  by  Douglass  and  held  by  the  Indiana 
County  Deposit  Bank;  and  he  authorized  the 
said  trustee,  on  non-payment  of  said  notes,  to 
proceed  to  collect  the  balance  of  the  purchase- 
money  unpaid  on  said  articles  of  agreement,  and 
apply  the  same  to  the  payment  of  the  notes. 

Under  certain  judgments  entered  against 
Douglass,  other  than  that  of  E.  H.  Wilson,  the 
said  tracts  of  land  and  growing  timber  were 
levied  on  as  the  real  estate  of  Douglass,  and  sold 
under  a  vend,  exp,,  October  5,  1877,  to  the  In- 
diana County  Deposit  Bank,  and  a  sheriff's  deed 
was  duly  acknowledged  therefor. 

The  plaintiff  presented  the  following  points, 
all  of  which  were  refused  : — 

(i)  The  sale  of  the  timber,  upon  which  the 
indebtedness  of  the  garnishees  arose  to  B.  F. 
Douglass,  was,  in  law,  a  severance  of  the  timber 
from  the  land,  which  had  the  efiect  of  convert- 
ing it  into  personal  property.  (2)  After  said 
sale,  the  interest  of  Douglass,  the  vendor  of  said 
E.  A.  &  W.  D.  Irvin,  was  personal  property. 
(3)  Such  interest  was  not  bound  by  judgments 
entered  up  against  Douglass  and  others,  the  ven- 
dors of  said  E.  A.  &  W.  D.  Irvin,  and  levy  and 
sale  of  it  as  real  estate  conveyed  no  title  to  the 
purchaser  at  the  sheriff's  sale.  (4)  Such  indebt- 
edness stands  on  the  same  footing  as  any  other 
debt,  and  is  subject  to  attachment.  (5)  Under 
the  evidence,  it  being  admitted  that  there  is  suf- 
ficient in  the  hands  of  the  garnishees,  the  plain- 
tiff is  entitled  to  recover. 

The  Court  instructed  the  jury,  inter  alia,  as 
follows : — 

**  [We,  being  of  the  opinion  that  the  interest  in 

the  four  tracts  of  land  in  Indiana  County,  sold 

by  B.  F.  Douglass  to  E.  A.  &  W.  D.  Irvin  by 

article  of  agreement  of  January  6,   1873,  was 

I  real  estate,  the  legal  tide  to  which  remained  in 
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the  vendor,  the  same  was  bound  by  the  judg- 
ments against  him  in  Indiana  County.]  The  in- 
terest of  Douglass  in  these  lands  having  been 
assigned  to  the  Indiana  Deposit  Bank  as  collateral 
security  for  notes  held  by  said  bank,  and  subse- 
quently having  been  sold  at  sheriff's  sale,  and 
purchased  by  said  bank,  no  right  to  recover  the 
purchase-money  remained  in  B.  F.  Douglass 
[and  we  therefore  direct  you  to  find  a  verdict 
against  the  plaintiff,  and  in  favor  of  the  gar- 
nishees.*'] 

Verdict  accordingly  for  the  garnishees,  and 
judgment  thereon.  The  plaintiff  took  this  writ, 
assigning  for  error  the  refusal  of  his  points  and 
the  portions  of  the  charge  included  within 
brackets. 

McEnally  <&•  Mc  Curdy ^  for  plaintiffs  in  error. 
It  has  been  held  that  a  sale  of  timber  to  be 
immediately  severed  is  by  force  of  the  contract 
converted  into  personalty.  No  case  decides  that 
where  the  object  of  the  sale  is  the  severance  of 
the  timber,  but  not  at  the  earliest  practicable 
period,  it  continues  realty.  ''Immediately** 
means  a  reasonable  time,  according  to  the  cir- 
cumstances  of  the  case.  The  object  of  this  sale 
was  the  severance  of  the  timber,  and  the  pur- 
chaser bound  himself  to  cut  it  all  ^^  within  nine 
years.**  He  had  the  option  of  cutting  it  sooner, 
if  he  gave  the  required  security.  On  so  large  a 
purchase,  the  greater  portion  of  which  was  an 
undivided  interest,  requiring  an  arrangement  to 
be  made  with  the  other  owners,  a  maximum 
limit  of  nine  years  was  not  an  unreasonable 
time.  The  precise  point  has  never  been  deci- 
ded, but  has  been  approached  in  the  following 
authorities: — 

I  Greenleaf  on  Evidence,  {271. 

Toller  on  Executors,  194,  195.  * 

Huff  z/.  McCauley,  3  Sm.  206. 

Pattison's  Appeal,  1 1  Ibid.  297. 

McClintock's  Appeal,  21  Ibid.  365. 

If,  as  we  contend,  Douglass*s  interest  under 
the  contract  was  personalty,  it  did  not  pass  as 
real  estate  under  the  sheriff*s  sale,  and  remains 
bound  by  an  attachment. 

Murray  {Gordon  with  him),  for  the  defend- 
ant in  error.  Before  the  contract  the  growing 
timber  was  realty,  and  the  rule  is  that  *'that 
which  was  real  shall  continue  real  until  the  owner 
of  the  freehold  shall,  by  his  election,  give  it  a 
different  character.** 

Rogers  v,  Gilinger,  6  Cas.  188. 
Sheppard*s  Touchstone,  90. 

The  parties  to  the  contract  treated  it  as  realty ; 
it  was  included  in  the  same  agreement  by  which 
lands  were  sold ;  the  greater  part  of  it  was  an 
undivided  interest,  requiring  consent  of  the  other 
owners,  which  was  never  obtained ;  it  was  not 
to  be  cut  until  additional  security  was  given, 
proportioned  to  the  amount  proposed  to  be  cut ; 
and  three  times  the  time  necessary  to  cut  it  was 


allowed.  A  sale  of  standing  timber,  not  made 
with  a  view  to  "  immediate  severance,'*  is  a  sale 
of  an  interest  in  land. 

Huff  V,  McCauley,  3  Sm.  206. 

McClintock's  Appeal,  21  Ibid.  366. 

Yeakle  v.  Jacob,  9  Cas.  376. 

Caldwell  v,  Fulton,  7  Ibid.  475. 

Smith  on  Contracts,  122,  and  cases  cited  in  note. 
The  reasonable  rule  to  be  extracted  from  the 
decisions  is,  that  where,  by  the  terms  of  the  con- 
tract, any  discretion  is  left  in  the  grantee  as  to 
the  time  of  removal,  it  is  a  contract  for  the  sale 
of  an  interest  in  land. 

June  22,  1881.  The  Court.  The  only 
question  in  this  case  upon  which  the  seven  as- 
signments of  error  all  depend  is,  whether  the 
agreement  between  Douglass  and  the  Irvins  for 
the  sale  of ^  the  standing  timber  converted  it  into 
personal  property.  By  this  agreement  the  Irvins 
were  to  remove  the  timber  within  nine  years 
from  the  date  of  the  agreement,  and  as  to  cer- 
tain parts  of  the  land,  no  timber  was  to  be  cut 
until  satisfactory  security  was  given  by  the  ven- 
dees for  the  amount  of  timber  they  proposed  to 
cut.  As  no  immediate  severance  was  in  con- 
templation, it  is  clear,  according  to  McClintock's 
Appeal  (21  P.  F.  Smith,  365),  that  it  remained 
real  estate,  subject  to  the  lien  of  judgments  against 
the  vendor.  His  title  passed  to  the  sheriff's  ven- 
dee, and  with  it  his  claim  to  the  purchase-money. 
It  was  not  then  subject  to  the  attachment,  and  the 
charge  of  the  learned  Court  below  was  entirely 
right. 

Judgment  affirmed. 

Per  Curiam. 


Jan.  »8i. 


Huffort's  Appeal. 


March  3,  1881. 


Exemption — Mortgagor  not  entitled  to —  When 
judgment  prior  to  mortgage y  exemption  cannot 
be  claimed  from  proceeds  of  real  estate. 

Where  real  estate  is  sold  under  a  judgment  prior  to  a 
mortgage,  the  defendant  is  not  entided  to  claim  his  ex- 
emption out  of  the  proceeds  thereof. 

Appeal  from  a  decree  of  the  Common  Pleas  of 
Lehigh  County,  dismissing  the  exceptions  to, 
and  confirming  the  report  of  a  commissioner 
appointed  to  distribute  the  proceeds  of  the  real 
estate  of  Stephen  Huffort. 

The  facts  of  the  case  were  as  follows :  Ste^ 
phen  Huffort  was  seised  of  a  certain  piece  of  real 
estate  against  which  the  following  encumbrances 
were  entered  of  record : — 

1.  Municipal  claims  of  the  city  of  AUentown  of  various 
dates,  aggregating,  with  interest,  $jg,QO, 

2.  A  judgment  against  Huffort,  m  rnvor  of  Thomas  B. 
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Wilson,  entered  March  28,  1876,  for  I364.05,  including 
interest. 

3.  A  mortgage  dated  Jan.  25, 1878,  given  by  Huffort  to 
Nathan  Hunsicker  for  |8oo.     Recorded  the  same  day. 

Wilson  in  1878  issued  a  fi.  fa.  on  his  judg- 
ment by  virtue  of  which  all  Huffort's  personalty 
was  levied  upon.  He  claimed  his  exemption 
therefrom,  however,  and  the  whole,  being  ap- 
praised at  J49.50,  was  delivered  to  him. 

The  real  estate  was  then  levied  on,  and  Huf- 
fort claimed  the  residue  of  his  exemption  from 
the  proceeds  thereof,  the  same  being  found  inca- 
pable of  division. 

At  the  sheriff's  sale,  the  premises  were  sold  for 
Jiioo,  which  sum  was  paid  into  Court,  and  a 
commissioner  appointed  to  distribute  the  same. 
Before  the  commissioner,  Huffort  claimed  the 
sum  of  I250.50,  being  the  balance  of  his  exemp- 
tion from  the  fund.  The  commissioner  refused 
to  entertain  the  claim,  and  distributed  the  fund 
as  follows : — 

Costs  of  audit,              •             .  .  I  87  85 

City  claims,            .             .  .           79  90 

Wilson's  judgment,        .             .  364  05 

Hunsicker's  mortgage  on  account,  .      568  20 

Huffort  filed  exceptions  to  this  report  on  the 
ground  that  the  commissioner  erred  in  not  award- 
ing to  him  the  balance  of  his  exemption.  The 
Court,  Albright,  P.  J.,  dismissed  the  exceptions, 
and  confirmed  the  report,  delivering  the  follow- 
ing opinion,  after  stating  the  facts : — 

**  Gangwere's  Appeal  (12  Cas.  466)  decided 
that  a  debtor  cannot  claim  the  benefit  of  the  Ex- 
emption Act  of  1849,  against  a  mortgage:  that 
a  mortgage  is  a  contract  waiver  of  the  right  of 
exemption.  In  the  recent  case  of  NerpeKs  Appeal 
(7  Weekly  Notes,  549),  it  was  said  that  the  mort- 
gage is  something  more  than  a  lien ;  that  for  all 
purposes  of  security  to  the  mortgagee  it  is  a  con- 
veyance of  the  land,  and  it  was  held  that  the 
exemption  could  not  be  claimed  by  the  widow 
of  the  mortgagor  under  the  Act  of  April  12,  1 85 1 . 
In  Hill  r.  Johnston  (5  Cas.  362),  the  real  estate 
of  the  debtor  was  sold  under  a  levari  facias, 
upon  a  purchase- money  mortgage.  The  debtor, 
having  given  notice  of  his  claim,  was  allowed 
the  surplus  remaining  after  payment  of  said  first 
mortgage  lien,  to  the  exclusion  of  judgment 
creditors,  in  whose  favor  there  was  no  waiver, 
although  no  appraisement  had  or  could  have  been 
made.  McAuley's  Appeal  (11  Cas.  209)  deci- 
ded that  the  debtor  could  not  be  allowed  exemp- 
tion against  his  mortgage,  although  the  sale  was 
under  a  vend.  ex. ,  issued  upon  the  judgment  on 
the  bond  secured  by  the  mortgage,  and  an  ap- 
praisement had  in  fact  been  made.  The  princi- 
ples of  Hill  V.  Johnston  and  McAuley's  Appeal 
were  recognized  and  applied  in  Quinn's  Appeal 
(6  Weekly  Notes,  118). 

**It  is  dear  that  the  defendant  cannot  receive 
the  exemption  to  the  prejudice  of  Hunsicker,  the 


mortgagee,  Can  he  obtain  it  at  the  expense  of 
the  city  and  Wilson,  the  judgment  creditors,  whose 
liens  precede  the  mortgage  of  Hunsicker  ? 

**In  Shelly *s  Appeal  (12  Cas.  373)  it  was 
held  that  the  judgment  liens  must  be  paid  in  the 
order  in  which  they  stand  on  the  record  where 
the  fund  is  insufficient  to  pay  all,  although  the 
last  judgment  contained  a  waiver  of  the  exemp- 
tion laws,  and  those  preceding  it  did  not.  It 
was  said  that  a  debtor  cannot,  by  giving  the 
later  judgment  creditor  a  waiver,  defeat  the  stat- 
utes which  recognize  priority  of  liens. 

**  Bower's  Appeal  (18  P.  F.  Sm.  130)  is  cited 
by  exceptant's  counsel  as  authority  for  the  allow- 
ance of  defendant's  claim.  It  is  insisted  that  that 
case  squarely  decided  the  law  to  be  as  except- 
ant's counsel  contend  for  in  this  controversy. 
There  the  liens  divested  by  the  sale  were:  a 
judgment  in  favor  of  Richards  for  $40,  and  one 
in  favor  of  Elizabeth  Bower  for  ^246.17,  both 
entered  on  the  same  day,  and  next  a  mortgage  to 
Riffert  for  $75.  Under  a  levari  facias  upon  the 
latter  the  land  was  sold  for  {450 ;  the  debtor  had 
claimed  the  benefit  of  the  exemption  laws.  It 
was  decided  that  the  fund  should  go  first  to  the 
Riffert  mortgage,  second  to  the  debtor  in  satis- 
faction of  his  exemption  claim,  and  the  balance 
to  said  judgment  lien  creditors.  It  was  decided 
in  that  case  that  the  creation  of  a  mortgage  sub- 
sequent to  judgment  liens  is  not  to  be  taken  like 
a  waiver  of  the  exemption  in  a  later  judgment, 
as  a  waiver  by  the  debtor  of  his  rights  to  claim 
exemption  against  the  earlier  judgments. 

**In  Bower's  Appeal,  the  mortgage  creditor 
was  paid  in  full,  and  if  no  mortgage  had  been 
given  by  the  debtor  there  would  not  have  been  a 
sufficient  sum  to  pay  the  exemption  claim  and 
the  judgments  in  full.  If  we  were  to  do  here 
what  was  done  in  the  case  of  Bower,  we  should 
direct  that  the  mortgage  of  Hunsicker  be  paid  in 
full  in  the  first  place.  (What  amount  of  interest 
is  due  thereon  does  not  appear.)  In  that  event 
there  would  not  be  enough  left  to  pay  the  de- 
fendant the  whole  of  his  claim,  and  Wilson  and 
the  city  of  Allentown  would  receive  notliing 
upon  their  judgments.  Shall  Bower's  Appeal  be 
literally  followed  in  making  this  distribution? 
If  that  is  done,  the  result  will  he  that  a  judgment 
creditor,  who  had  secured  a  lien  on  real  estate, 
which  was  more  than  sufficient  to  pay  the  debtor's 
exemption  claim  and  the  judgment  debt,  will  have 
had  his  security  taken  from  him  by  no  act  of  his, 
but  simply  because  the  debtor  afterwards  created 
a  mortgage.  The  debtor  will  have  accomplished 
that  which  it  was  said  in  Shelly's  Appeal  he  shall 
not  be  permitted  to  do ;  he  will  have  defeated 
the  statutes  which  recognize  priority  of  liens.    . 

**I  think  that  all  doubts  can  be  resolved  by 
applying  what  was  intimated  by  Justice  Wood- 
ward, in  Shelly's  Appeal,  to  be  the  proper  rule 
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applicable  in  3uch  cases,  to  wit :  to  treat  the  sum 
claimed  by  the  debtor,  as  one  fund,  and  the  resi- 
due as  a  second  fund.  Hunsicker,  having  a  claim 
on  both,  and  the  judgment  creditors  upon  but 
one,  equity  will  compel  him  to  exhaust  the  first 
fund  before  resorting  to  the  second.  The  result 
will  be,  the  distribution  reported  by  the  auditor. 
**What  was  decided  in  Giering's  Estate  (Wie- 
and's  Appeal)  has  some  bearing  upon  this  ques- 
tion. There  the  proceeds  of  the  real  estate  sold 
by  the  assignee,  under  the  Act  of  1876,  were 
before  the  Court  for  distribution.  The  assignor 
had  reserved  the  benefit  of  the  exemption  law, 
and  he  claimed  out  of  the  fund  a  balance  of 
J275.  The  first  lien  was  a  judgment  of  I366.25  : 
then  followed  mechanics'  liens  amounting  to 
more  than  the  fund  after  payment  of  the  judg- 
ment, even  if  the  exemption  claim  had  been  dis- 
allowed. This  Court  rejected  said  exemption 
claim  and  gave  the  fund,  after  paying  the  judg- 
ment, to  the  mechanics*  lien  creditors  on  the 
ground  that  if  the  exemption  claim  were  allowed 
it  would,  in  effect,  be  taken  from  the  mechanics* 
lien  creditors.  The  Supreme  Court  affirmed  this 
decree.  (Wieand*s  Appeal,  37  I^g.  Int.  407.) 
"As  has  been  remarked  already,  if  defend- 
ant's claim  were  to  be  given  to  him,  it  would 
have  to  be  at  the  expense  of  the  mortgagee,  Hun- 
sicker. It  seems  that  it  would  be  illegal  and  un- 
just to  refuse  payment  to  the  city  and  to  Wilson's 
judgment,  when  the  fund  is  sufficient  to  pay  those 
liens  (they  being  prior  to  the  mortgage),  and 
leave  exceeding  J500  over." 

Huffort  thereupon  took  this  appeal,  assigning 
for  error  the  refusal  of  the  Court  to  allow  him 
the  residue  of  his  exemption. 

James  L,  Schaadt  and  Geo,  H,  Rupp,  for  the 
appellant. 

The  exemption  law,  being  passed  for  the  bene- 
fit of  the  debtor  and  his  family,  should  be  con- 
.strued  favorably. 

Hill  V.  Johnston  et  al.,  5  Casey,  362. 
The  proper  order  of  distribution  would  have 
been  :    (i)  the  municipal  claims;    (2)  the  Hun- 
sicker mortgage;    (3)  the  residue  of  appellant's 
exemption ;  (4)  the  Wilson  judgment. 

Bower's  Appeal,  18  Smith,  126. 
R,  E,  Wright  df  Son  for  the  appellees. 
No  exemption  can  be  claimed  as  against  a 
mortgage. 

McAuley's  Appeal,  1 1  Casey,  209. 

Gangwere's  Appeal,  1 2  Casey,  466. 

Nerpel's  Appeal,  7  Weekly  Notis,  549. 

Hill  V.  Johnston,  5  Casey,  362. 

Quinn's  Appeal,  6  Weekly  Notes,  i  18. 

Therefore  appellant  cannot  claim  exemption 
in  priority  to  it,  nor  can  he,  as  he  argues,  post- 
p<^ne  the  judgment  to  the  mortgage  by  reason  of 
his  claim  for  exemption. 

Wieand*s  Appeal,  37  Leg.  Int.  407. 

Bower's  Appeal,  18  Smith,  126,  is  clearly  dis- 


tinguishable on  the  grounds  set  forth  in  the 
opinion  of  the  Court  below. 

March  14,  1881.  The  Court.  We  affirm 
this  decree  upon  the  opinion  of  the  learned 
President  of  the  Court  below. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 


May,  '81,  181  June  16,  1881. 

Baltimore  and  Cumberland  Valley  Rail- 
road Extension  Company's  Appeal. 

Railroads — Crossings  at  grade — Overhead 
crossings — Act  of  April  10,  18/1. 

The  courts  of  equity  of  this  Commonwealth  are  by  th^e 
Act  of  April  19,  1871,  {  2  (P.  L.  1361),  imperatively 
required  to  restrain  by  injunction  the  crossing  of  one  line 
of  railroad  by  another  at  grade,  if,  in  the  judgment  of  the 
Court,  it  is  reasonably  practicable  to  avoid  such  grade 
crossing. 

The  findings  of  fact  of  the  Court  sitting  as  a  Master  on 
the  question  of  the  reasonable  practicability  of  an  over- 
head crossing,  will  not  be  set  aside  on  appeal  except  on 
the  ground  of  palpable  error. 

What  evidence  is  sufficient  to  demonstrate  the  reason- 
able practicability  of  avoiding  a  grade  crossing. 

Appeal  from,  and  certiorari  to  the  Common 
Pleas  of  Franklin  County. 

Bill  in  Equity,  filed  by  the  Cumberland  Valley 
Railroad  Co.,  complainant,  against  the  Balti- 
more and  Cumberland  Valley  Railroad  Exten- 
sion Co.,  defendant,  alleging  that  the  defendant 
had  in  process  of  construction  a  line  of  railway, 
which,  when  completed,  would  cross  the  rail- 
road of  the  complainant  at  grade,  and  would 
thus  encroach  for  a  considerable  distance  upon 
the  complainant's  right  of  way.  The  bill  prayed 
an  injunction  to  restrain  the  construction  of  such 
grade  crossing. 

To  this  bill  the  defendant  filed  an  answer. 

A  preliminary  injunction  was  granted  and  an 
examiner  was  appointed  to  talce  testimony,  and 
on  the  filing  of  his  report  respondent  moved  to 
dissolve  the  preliminary  injunction.  To  avoid 
delay,  the  parties  waived  reference  to  a  Master 
and  submitted  the  case  to  the  Court  on  bill,  an- 
swer and  testimony,  the  right  of  appeal  being 
reserved.  The  Court  found  that,  from  the  evi- 
dence taken  before  the  examiner,  the  following 
facts  appeared.  The  two  roads,  if  constructed 
to  cross  at  grade,  would  intersect  at  an  angle  of 
about  fifty-five  degrees.  Such  an  intersection 
would  usually  be  comparatively  safe,  but  owing 
to  the  conformation  of  the  country  no  such  result 
would  follow  in  this  case,  as,  in  consequence  of 
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curves  in  the  track,  approaching  trains  would 
not  be  aware  of  their  respective  positions  until 
close  to  each  other. 

The  Western  Maryland  R.  R.  Co.,  whereby 
the  road  of  the  company  defendant  was  leased 
and  operated,  had  already  at  another  point  a 
crossing  at  grade  over  complainant's  road.  The 
cost  of  an  overhead  crossing  with  a  gradient  of 
seventy-nine  feet  to  the  mile  would  be  about 
Ji 2,000;  wiih  a  gradient  of  fifty-two  feet  to  the 
mile  it  would  be  about  ^20,000.  This  expense 
was,  in  the  opinion  of  the  Court,  not  such  as  to 
render  impracticable  the  construction  of  the 
overhead  crossing,  nor  would  such  construction, 
in  the  opinion  of  the  Court,  seriously  impair  the 
value  of  the  defendant  company's  road. 

The  following  was  the  opinion  of  the  Court 
delivered  by  Hall,  P.  J. 

**By  the  Act  of  1871,  the  rights  of  the  de- 
fendant at  the  point  of  crossing  are  secondary 
to  the  rights  of  the  plaintiff.  Under  that  Act, 
as  is  said  by  the  Justice  who  delivered  the  opin- 
ion of  the  Court  in  Pittsburgh  and  Connellsville 
R.  R.  Co.  V,  South  West  Pennsylvania  R.  R.  Co. 
(27  Sm.  173),  the  company  crossing  shall  perpe- 
trate no  unnecessary  injury  on  the  road  sought 
to  be  crossed,  and  a  crossing  at  grade  shall  be 
prevented  when  it  can  reasonably  be  avoided. 
As  held  in  that  case,  the  prima  facie  presumption 
of  law  is  that  a  crossing  at  grade  can  be  reason- 
ably avoided,  and  the  burden  of  proving  that  it 
cannot  in  any  particular  case,  is  on  the  company 
seeking  to  cross.  This  is  held  on  the  ground 
that  it  is  the  policy  of  the  law  to  discourage 
crossings  at  grade,  because  they  are  alwa>'s  at- 
tended with  more  or  less  danger  to  the  travelling 
public,  and  that  in  no  case  should  such  crossing 
be  allowed  where  it  is  possible  to  be  avoided  un- 
less the  requiring  of  an  overgrade  crossing  would 
seriously  impair  the  usefulness  of  the  new  road, 
or,  by  reason  of  expense,  render  its  construction 
reasonably  impracticable,  or  bring  to  the  public 
some  countervailing  danger  equal  to  the  danger 
of  a  crossing  at  grade. 

It  is  very  manifest  that  there  are  degrees  of 
danger  in  crossings  at  grade.  Where  the  roads 
cross  each  other  in  an  open  plain,  and  at  right 
angles,  and  on  a  level,  with  both  roads  in 
full  view  of  each  other  for  some  distance  on  each 
side  of  the  crossing,  and  the  number  of  trains 
daily  on  each  road  is  not  great,  the  danger  of 
collisions  would  be  very  much  less  than  where 
these  conditions  are  wanting.  To  require  under 
such  conditions  the  expenditure  of  a  large  sum 
of  money,  to  raise  the  proposed  road  on  a  high 
and  long  embankment  so  as  to  cross  the  old  road 
with  a  viaduct  or  bridge  might  very  seriously  in- 
terfere with  the  construction  of  new  roads.  If, 
under  such  conditions,  a  new  road  is  required  to 
erect  an  expensive  embankment  it  would  be 


equivalent  to  an  enactment  that  no  new  road 
shall  cross  an  old  road  at  grade.  '  Manifestly, 
that  is  not  .the  legislative  intent  in  the  enactment 
of  1871.  The  Act  of  1868  allowed  the  crossing 
at  grade  in  every  instance.  This  Act  was  found 
to  be  too  sweeping  in  its  grant  of  privileges. 
To  .restrict  this  latitude  the  Act  of  187 1  was 
passed  establishing  the  basis  of  reasonable  prac- 
ticability. The  inherent  danger  of  a  crossing  at 
grade  is  to  be  avoided,  unless  the  overgrade 
crossing  is  reasonably  impracticable.  This  phrase 
has  no  fixed  or  definite  meaning.  What  is  reas- 
onably practicable  depends  on  the  circumstances 
of  each  case,  and  it  is  largely  a  matter  of  opinion 
about  which  men  of  experience  would  be  very 
likely  to  differ.  Now  there  is  a  very  wide  and 
positive  difference  of  opinion  exhibited  by  ex- 
perienced engineers  in  this  case. 

The  improvement  and  development  of  the 
country  is  largely  dependent  on  the  construction 
of  new  lines  of  railroad.  No  unnecessary  ob- 
stacle in  the  shape  of  expense  should  be  thrown 
in  the  way  of  such  enterprises.  Where  the  pub- 
lic safety  can  be  reasonably  secured  at  a  grade 
crossing  by  appliances  of  sipials  and  watchmen 
and  stoppage  of  trains,  and  the  expense  of  an 
overgrade  crossing  would  be  so  considerable  as 
to  seriously  interfere  with  the  profitable  construc- 
tion of  the  new  line,  it  is  not,  as  we  view  it, 
reasonably  practicable  to  avoid  the  grade  crossing. 
If  every  possible  known  precaution  against  danger 
is  in  every  case  to  be  required  regardless  of  cost-, 
it  may  not  pay  to  construct  the  road  at  all. 

But  in  this  case  the  proposed  crossing  at  grade 
is  one  of  more  than  ordinary  danger  by  reason  of 
a  cut  and  curve  in  the  new  road  on  the  west  side 
of  the  Cumberland  Valley  Road,^nd  the  expense 
of  an  overgrade  crossing,  with  a  clearance  of 
sixteen  feet,  would  not  be  so  great  as  to  make 
the  avoidance  of  a  grade  crossing  reasonably 
impracticable. 

I  am,  therefore,  of  opinion  that  under  the  law, 
as  it  is  ruled  in  The  P.  &  C.  R.  R.  Co.  v.  The 
S.  W.  P.  R.  R.  Co.  (27  Sm.  supra),  the  motion 
to  dissolve  the  preliminary  injunction  must  be 
overruled,  and  the  defendants  be  permanently 
restrained  from  effecting  the  proposed  crossing 
at  grade." 

The  defendant  took  this  appeal  and  certiorari, 
assigning  for  error  the  overruling  of  the  motion 
for  the  dissolution  of  the  preliminary  injunction. 

David  Wills  and  F,  M,  Kimmell  (with  them 
Stenger  and  McKnight),  for  plaintiff  in  error. 

By  the  New  Constitution,  Art.  17,  Sect,  i.,  it 
is  provided  that  '*  Every  railroad  company  shall 
have  the  right  with  its  road  to  intersect,  connect 
with,  or  cross  any  other  railroad,  and  shall  re- 
ceive and  transport  each  the  other's  passengers, 
tonnage,  and  cars,  loaded  or  empty,  without  de^ 
lay  or  discrimination." 
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The  power  of  the  appellant  company  to  locate 
their  road  is  absolute  and  beyond  judicial  con- 
trol, unless  exercised  in  disregard  of  'the  rights 
others. 

New  York  and  Erie  R*  R.  Co.  v.  Young,  9  Casey, 

182. 
Cleveland  and  Pittsburgh  R.  R.  Co.  v,  Speer,  6  Sm. 
333. 

The  fact  that  a  large  portion  of  the  stock  of 
the  appellant  is  owned  by  a  foreign  corporation, 
viz.,  the  Western  Maryland  R.  R.  Co.,  and  that 
the  road,  when  built,  will  be  operated  by  that 
foreign  corporation,  does  not  deprive  the  appel- 
lant of  any  of  its  legal  rights  as  a  Pennsylvania 
corporation. 

New  York  and  Erie  R.  R.  Co.  v.  Young,  9  Casey, 
180. 

Where  one  railroad  crosses  another  there  must 
necessarily  be  some  injury  to  the  road  crossed ; 
but  unless  the  injury  is  such  as*  to  deprive  the 
company  of  the  free  use  of  its  corporate  fran- 
chises, or  to  seriously  impair  or  interfere  with  its 
operations,  there  is  no  feason  why  a  railroad 
company  should  claim  immunity  from  such  in- 
jury any  more  than  other  corporation  or  indi- 
viduals. 

The  facts  in  the  case  of  Pittsburgh  and  Con- 
nellsville  R.  R.  Co.  v.  Southwest  Penna.  R.  R. 
Co.  (27  Sm.  173)  were  entirely  different  from 
tliose  in  the  case  at  bar. 

If  an  overhead  crossing  with  a  gradient  of 
seventy-nine  feet  to  the  mile  be  constructed, 
the  appellant's  trains  would  have  to  run  through 
the  streets  of  Chambersburg  (the  nearest  town 
to  the  point  of  crossing)  at  a  much  greater  rate 
of  speed  than  the  borough  ordinances  permit. 
On  the  other  hand,  if  a  gradient  of  fifty-two 
feet  be  adopted,  the  embankment  would  ex- 
tend for  several  hundred  feet  within  the  bor- 
ough limits,  in  direct  violation  of  the  agreement 
between  the  appellant  and  the  authorities  of 
Chambersburg,  whereby  the  former  have  bound 
themselves  to  conform  to  the  grades  of  the 
streets  through  which  the  railroad  passes. 

The  system  of  signals,  which  the  appellant 
agrees  to  maintain,  will  render  the  grade  cross- 
ing as  safe  as,  if  not  safer,  than  an  overhead 
crossing. 

Kennedy  and  Stewart  (with  them  J,  McD. 
Sharpe),  for  appellee. 

The  finding  of  the  Court  below,  as  Master, 
will  not  be  disturbed  or  reversed  in  this  Court, 
unless  there  be  plain  error  affirmatively  shown. 
Kisor's  Appeal,  12  Sm.  428. 
Phillips's  Appeal,  18  Sm.  131. 
SproulPs  Appeal,  21  Sm.  137. 
Crowell  V.  James,  2  Weekly  Notes,  176. 
Trexler  v.  Mennig,  2  Ibid.  680. 
Miller's  Appeal,  6  Casey,  478. 

The  appellant's  allegation  that  the  grade  in- 
troduced at  the  overhead  crossing  would  be  so 
^eat  as  to  destroy  the  appellant's  road  is  unsup- 
ported by  the  testimony. 


The  Act  of  April  19,  1 871,  looks  with  disfavor 
upon  grade  crossings. 

Pittsburgh  and  Connellsville  R.  R.  Co.  v.  Southwest 
Penna.  R.  R.  Co.,  27  Sm.  173. 
The  rights  of  the  first  occupant  of  the  ground 
in  pursuance  of  law,  are  recognized  as  superior 
to  those  of  the  new  claimant. 

June  22,  1 88 1.  The  Court.  The  findings 
of  fact  of  the  learned  Judge  stand  upon  the  same 
footing  as  the  findings  of  a  Master,  or  the  ver- 
dict of  a  jury.  We  can  set  them  aside  only  on 
the  ground  of  palpable  error.  We  see  none  in 
this  case.  Upon  the  facts,  as  found,  the  decree 
was  unquestionably  right.  It  is  the  imperative 
mandate  of  the  Legislature  by  the  Act  of  April 
10,  187 1,  that  if,  in  the  judgment  of  the  Court, 
it  is  reasonably  practicable  to  avoid  a  grade- 
crossing,  they  shall,  by  their  process,  prevent  a 
crossing  at  grade.  The  learned  Judge,  in  the 
Court  below,  to  whom  the  case  was  submitted  as 
a  Master,  found  as  a  fact,  we  think  upon  suffi- 
cient evidence,  that  it  was  reasonably  practicable 
for  the  appellant  to  avoid  crossing  the  railroad 
of  the  appellee  at  grade,  and  he  was  bound  by 
the  law  to  prevent  such  crossing. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 


Jan.  *8i,  216.  March  28,  1881 

First  National  Bank  of  Carbondale  v. 
Cowperthwaite  et  al. 

Trusts  and  trustees — Trustee  ex  maleficio^  what 
does  not  constitute — Parol  agreement  to  pur- 
chase land  from  another — Breach  of  contract 
— Right  of  dower  not  vested  in  possession^  in- 
sufficient to  support  a  resulting  trust. 

No  resulting  trust  will  arise  as  against  a  purcha5;er  of 
realty  at  sheriff's  sale  by  reason  of  n  failure  on  his  part  to 
comply  with  the  terms  of  a  parol  contract  to  buy  in  such 
realty  in  the  interest  of  another,  and  convey  the  same  to 
him,  unless  the  promisee  has  furnished  the  purchase- 
money  in  whole  or  in  part,  or  has  at  the  time  of  the  con- 
tract an  actual  estate  or  interest  in  the  land  or  a  bona  fide 
claim  thereto. 

A  wife  has  no  such  interest  in  the  real  estate  of  her 
husband  sold  during  his  life,  as  to  warrant  the  raising  of 
a  resulting  trust  in  her  favor,  under  the  circumstances 
above  described. 

In  the  summary  proceedings  by  a  purchaser  at  sheriff's 
sale  to  obtain  possession  of  really  authorized  by  the  Act 
of  June  16,  1836  (P.  L.  780),  an  aflidavit  not  strictly 
complying  with  the  terms  of  the  Act  is  invalid. 

Error  to  the  Common  Fleas  of  Lackawanna 
Coimty. 
Ejectment,  by  the  First  National  Bank  of 
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Carbondale  against  Nancy  C.  Cowperthwaite 
and  James  Cowperthwaite,  her  husband,  for  a 
farm  in  Greenfield  Township. 

The  proceeding  was  originally  instituted  be- 
fore a  justice  of  the  peace,  under  the  Act  of 
June  i6,  1836  (P.  L.  780),  and  supplementary 
Act  of  May  24,  1878  (P.  L.  134).  The  follow- 
ing affidavit  was  filed  by  James  Cowperthwaite. 

•«  I,  James  Cowperthwaite,  do  swear  that  I  firmly  be- 
lieve that  I  am  legally  entitled  to  the  premises  in  dispute 
against  the  First  National  Bank  of  Carbondale,  the  peti- 
tioners ;  that  I  do  not  claim  the  same  by,  from,  or  under 
the  defendant  (myself)  as  whose  property  the  same  were 
sold,  by  any  title  in  me  before  the  sale,  but  by,  from,  and 
under  a  different  title,  namely,  by,  from,  and  under  Nancy 
C.  Cowperthwaite,  and  further  saith  not. 
His 
James  X  Cowperthwaite." 
mark. 

The  cause  was  thereupon  certified  to  the 
Common  Pleas.  Plaintiff  filed  a  declaration  in 
ejectment.     Defendants  pleaded  not  guilty. 

On  the  trial  before  Handley,  P.  J.,  plaintiff 
proved  that  the  bank  holding  a  judgment  against* 
Cowperthwaite  had  issued  execution  against  the 
farm  in  question,  that  the  same  had  been  bought 
in  at  sheriff's  sale  by  the  bank,  and  that  a  deed 
had  been  duly  executed  to  the  bank  by  the 
sheriff  therefor,  that  possession  had  been  duly 
demanded  of  defendants  but  that  the  same  had 
been  refused,  whereupon  the  above  proceedings 
were  instituted. 

The  defendants  then,  under  objection,  proved 
that  prior  to  the  sale  the  officers  of  the  bank 
had  at  the  request  of  Mrs.  Cowperthwaite  and 
with  the  consent  of  James  Cowperthwaite,  agreed 
verbally  to  buy  in  the  property  at  the  sale  for  Mrs. 
Cowperthwaite  and  to  allow  her  to  have  it  on 
payment  therefor  by  her  to  the  bank  of  a  sum 
certain  in  instalments,  and  also  that  at  the  time 
of  the  sale  several  persons  were  prevented  from 
bidding  the  property  up  higher  by  reason  of  their 
knowledge  that  such  an  arrangement  had  been 
concluded.  The  admission  of  this  testimony 
constituted  the  first,  second,  third,  and  fifth  as- 
signments of  error. 

Plaintiff  submitted,  inter  alia^  the  following 
points : — 

**  If  the  bank  agreed  verbally  with  Mrs.  Cow- 
perthwaite to  purchase  the  farm  at  sheriff's  sale 
for  her,  and  to  convey  to  her  upon  any  terms ; 
and  she  had  no  interest  in  the  title,  the  agree- 
ment is  not  a  defence  to  this  action.'* 

Answer,  **This  point  involves  facts.  If 
you  find  from  the  evidence  that  the  sheriff's  sale 
was  not  made  against  the  will  of  the  owner, 
James  Cowperthwaite,  and  the  bank  simply 
agreed  verbally  with  Mrs.  Cowperthwaite  to  re- 
convey  this  property  to  her,  then  we  affirm  this 
point. ' '     Exception,    (6th  assignment  of  error. ) 

The  defendants  submitted  the  following  points, 
inter  alia : — 


**  That  when  a  party  at  sheriff's  sale  obtains 
property  by  means  of  representations  and 
promises  that  he  would  obtain  the  same  as 
cheaply  as  he  could  for  the  benefit  of  another, 
and  a  confidence  is  reposed  in  him  by  another, 
and  he  buys  it  in  at  a  price  greatly  below  its  value, 
he  cannot  use  that  confidence  and  hold  the  pro- 
perty for  his  own  benefit,  but  he  will  be  converted 
into  a  trustee  ex  maleficioy  Affirmed,  Except 
tion.     (7th  assignment  of  error.) 

**  That  under  the  uncontradicted  testimony  in 
this  case,  there  was  a  trust  created  and  there  has 
been  no  such  default  on  the  part  of  Mrs.  Cow- 
perthwaite as  will  entitle  the  plaintiff  to  recover 
possession  of  the  property,  and  the  verdict  must 
be  for  the  defendants." 

Answer,  **  A  trust  is  created  where  one 
having  an  interest  in  land  is  induced  to  confide 
in  the  verbal  promise  of  another,  that  he  will 
purchase  his  real  property  at  sheriff's  sale  for  the 
benefit  of  such  owner,  and  in  consequence  the 
purchaser  is  enabled  to  obtain  the  legal  title. 
His  denial  is  such  a  fraud  as  will  make  him  such 
a  trustee.  If,  therefore,  you  find  the  facts  to  be 
as  stated  in  this  point,  and  that  they  are  un- 
contradicted, then  we  affirm  it."  Exception, 
(8th  assignment  of  error. ) 

The  Court  in  the  general  charge  to  the  jury 
said,  inter  alia : — 

*  *  The  deed  was  acknowledged  and  thereupon 
delivered  to  the  First  National  Bank,  who  im- 
mediately commenced  proceedings,  as  the  evi- 
dence discloses,  before  an  alderman  to  obtain 
possession.  Now  this  is  the  great  and  important 
question  in  this  case.  If  you  should  ascertain 
from  all  the  evidence  in  the  case  that  the  agree- 
ment was  that  the  First  National  Bank  should 
purchase  this  property  and  re-convey  it  to  Cow- 
perthwaite's  wife,  she  to  pay  all  the  liens  then 
of  record  against  the  property,  there  is  nothing 
in  this  case  to  prevent  you,  unless  you  find  some 
other  facts  that  will  be  recalled  to  your  attention 
hereafter,  from  deciding  in  favor  of  the  plaintiff 
for  the  land  described  in  the  writ.  If,  on  the 
other  hand,  after  you  have  examined  all  of  the 
testimony  carefully  in  this  case,  you  should  say 
the  agreement  was  to  re-convey  this  property  to 
her  at  the  amount  of  the  bid,  then  your  further 
deliberation  is  very  short.  You  have  simply  to 
say,  we  find  in  favor  of  the  defendants.  Now 
this  is  about  all  there  is  in  this  case." 

Verdict  for  the  defendants  and  judgment 
thereon. 

The  plaintiff  took  this  writ,  assigning  for  error 
the  admission  of  the  evidence  for  the  defendants 
excepted  to,  the  answers  of  the  Court  to  the 
points  cited,  and  the  charge  of  the  Court. 

S,  B,  Price,  for  plaintiff  in  error. 

There  was  no  evidence  to  show  that  Mrs. 
Cowperthwaite  had  any  interest  in  the  title,  or 
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that  she  furnished  the  whole  or  any  part  of  the 
purchase-money.  The  case  is  therefore  within 
the  ruling  in — 

Wolford  V,  Herrington,  5  Nor.  39. 
To  make  out  a  defence  based  on  the  right  to 
purchase,  tender  of  the  money  due  according  to 
contract  must  be  proved. 

McKennan  v.  Pry,  6  Walts,  137. 
An  agreement  to  stop  bidding  is  void  on  the 
ground  of  public  policy. 

Slingluff  z;.  Eckel,  12  Harris,  472. 
This  is  not  a  case  of  a  trustee  ^x  ma/rjlcw,  for 
the  promisee  has  no  interest  in  the  land. 
Wolford  V.  Herrington,  5  Norris,  39. 
If  the  defendant  is  in  possession  at  the  time  of 
sale^  the  plaintiff  is  entitled  to  that  possession, 
no  matter  from  whom  defendant  claims. 
Drake  v.  Brown,  18  Sm.  223. 
Chas.  Pike  and  E,  Robinson^  for  defendant 
in  error. 

Where  artifice  or  trick  is  used  to  procure 
property  at  a  sheriff's  sale  at  an  undervaluation, 
the  purchaser  takes  as  trustee  for  the  person 
misled. 

Faust  V.  Haas,  23  Sin.  295. 
Beegle  v,  Wentz,  5  Id.  369. 
It  was  for  the  jury  to  decide  from  all  the  evi- 
dence in  this   case  whether'  the  circumstances 
did  or  did  not  create  a  trusteeship  ex  maleficio. 
The  jury  decided  that  question.     The  plaintiff 
cannot  dispossess  the  defendants  because  no  one 
can  take  advantage  of  his  own  wrong. 
Wilson  V.  Eggleston,  27  Mich.  257. 
Laing  V.  McKee,  13  Id.  124. 
Mrs.  Cowperthwaite  had  an  inchoate  right  of 
dower  in  the  land.     Though  not  a  vested  in- 
terest it  could  not  be  barred  except  by  her  own 
voluntary  act.     Her  right  was  of  such  value  as 
to  constitute  a  good  consideration  for  a  contract. 
Dower  is  a  highly  favored  right,  and  was  not 
'  barred  here. 

Eberle  v,  Fisher,  I  Harris,  528. 
Laxear  v.  Porter,  6  Norris,  517. 

May  2,  1881.  The  Court.  We  are  clearly 
of  opinion  that  this  case  is  ruled  by  Wolford  v. 
Herrington  (5  Norris,  39).  Mrs.  Cowperthwaite 
neither  alleged  nor  offered  to  prove  any  other 
title  than  such  as  she  claimed  to  arise  by  force  of 
an  agreement  with  Bronson  and  Mott,  that  they 
would  purchase  the  property  for  her  at  the  sheriff's 
sale.  That  alleged  agreement  was  in  parol,  and 
she  paid  no  part  of  the  purchase-money,  and  was 
a  stranger  to  the  title.  This  brings  her  directly 
within  the  rule  as  established  in  the  cases  of 
Barnet  v,  Dougherty  (8  Casey,  371) ;  Kellum  v. 
Smith  (9  Casey,  158).  In  the  cases  of  Beegle 
V,  Wentz  (5  P.  F.  S.  369)  and  Boynton  .t^. 
Housler  (23  Id.  453)  the  decision  was  put  upon 
the  express  ground  that  the  party  setting  up  the 
trust  ex  malcficio  had  an  actual  vested  estate  in 
the  land  at  the  time  of  the  agreement  to  pur- 


chase. When  Wolford  v,  Herrington  was  here 
the  second  time,  the  present  Chief  Justice  very 
carefully  presented  the  antecedent  claim  of  title 
in  the  wife  under  a  deed  to  her  upon  a  money 
consideration  actually  paid  by  her  with  money 
not  derived  from  her  husband,  as  the  basis  of 
the  distinction  between  the  case  when  it  was 
first  presented  and  when  it  was  last  heard.  He- 
expressly  said,  "  Had  Mrs.  Wolford  been  an 
entire  stranger  to  the  title  or  the  defendant  in 
the  execution,  as  whose  property  the  land  was 
about  to  be  sold  at  sheriff's  sale,  then  the  deter- 
mination in  Jackman  v,  Ringland  (4  W.  &  S. 
149),  and  Barnet  v,  Dougherty  (8  Casey,  371) ; 
Kellum  V.  Smith  (9  Id.  158),  Robertson  v. 
Robertson  (9  Watts,  32)  ruled  the  case."  The 
suggestion  that  the  wife,  Mrs.  Cowperthwaite,  had 
a  possible  right  of  dower  in  the  land  and  was 
therefore  vested  with  a  sufficient  interest  to  give 
her  the  benefit  of  the  rule  as  held  in  Beegle  r. 
Wentz,  and  Boynton  v.  Housler  is  not  tenable. 
The  estate  or  interest  i«  the  land  must  be  an 
actual  subsisting  one  at  the  time  of  the  agree- 
ment to  purchase.  This  was  the  ground  upon 
which  Beegle  v,  Wentz  was  distinctly  ruled. 
Agnew,  J.,  on  p.  373,  says,  *'The  distinguish- 
ing feature  of  the  case  is,  that  the  agreement  of 
Wentz  was  not  to  acquire  a  new  interest  in  the 
land  by  parol ;  but  he  was  the  owner  of  the 
land,  had  a  title  both  legal  and  equitable,  and  a 
right  to  retain  so  much  of  the  land  as  would  be 
of  the  value  of  $300.  It  was  this  subsisting  title 
which  Beegle  procured  Wentz  to  forego  by  his 
promise  to  leave  him  his  house  and  fifteen  acres 
and  make  over  to  him  the  sheriff's  deed  for  that 
part.  This  part  he  was  not  to  take,  but  to  hold 
in  trust.**  In  Boynton  v.  Housler  the  defend- 
ant was  the  widow  of  the  former  owner  and  had 
a  vested  right  of  dower  in  the  land  and  also  a 
preceding  contract  right  of  purchase  from  Hous- 
ler, who  held  a  deed  for  it.  This  Court, 
Mercur,  J.,  said,  on  p.  459  :  "  The  distinction 
in  this  case  is,  that  the  defendant  had  an  interest 
in  the  land  in  reference  to  which  the  contract 
was  made,  and  she  was  to  retain  a  portion  of 
that  land.  This  is  a  distinction  clearly  taken 
and  recognized  in  Beegle  v»  Wentz  and  Seichrist's 
Appeal,  supra,^^  In  the  present  case,  Mrs.  Cow- 
perthwaite and  her  husband  were  both  living  at 
the  time  of  the  alleged  parol  agreement.  Her 
estate  in  dower  could  not  become  a  vested 
interest  in  possession  except  in  the  event  of  her 
survival,  which  might  never  happen.  The  case 
is  therefore  th6  ordinary  one  of  a  parol  agree- 
ment by  one  to  purchase  land  for  another  at  a 
sheriff's  sale  followed  by  a  breach  of  the  contract 
to  convey  on  the  part  of  the  purchaser,  in  which 
event  it  has  been  uniformly  held  that  no  result- 
ing trust  arises,  unless  the  promisee  had  furnished 
the  purchase-money  in  whole  or  in  part,  or  had 
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at  the  time  of  the  contract  an  actual  estate  or 
interest  in  the  land  or  a  bona  fide  claim  thereto. 
The  action  was  in  its  origin  a  proceeding  before 
an  alderman  by  the  plaintiff  as  purchaser  at 
sheriff's  sale  to  recover  p>ossession  of  the  land  of 
the  defendant  in  the  execution  sold  as  his  and  of 
which  he  was  in  possession  at  the  time  of  and 
after  the  sale.  In  such  cases  under  the  Act  of 
June  1 6,  1836  (Purdon,  662),  the  right  of  the 
plaintiff  to  recover  can  only  be  denied  upon 
affidavit  and  proof,  ist,  that  the  person  in  pos- 
session has  not  come  into  possession  and  does 
not  claim  to  hold  the  same  under  the  defend- 
ant in  the  execution  but  in  his  own  right; 
or  2d,  that  he  has  come  into  possession  under 
the  title  derived  to  him  from  the  said  defendant 
before  the  judgment  under  which  the  exe- 
cution and  sale  took  place;  or  3d,  that  he 
holds  under  a  third  person  who  claims  in  his 
own  right  and  not  under  the  defendant  or  claims 
under-  the  defendant  by  title  derived  before 
the  judgment.  None  of  these  defences  were 
established  on  the  part  of  James  Cowperthwaite, 
and  the  defence  set  up  by  Mrs.  Cowperthwaite 
was  invalid  for  the  reasons  heretofore  stated. 

The  considerations  above  indicated  affect  all 
the  assignments  of  error  except  the  fourth,  and 
with  that  exception  they  are  all  sustained. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Green,  J. 


Jan.  '81,  114.  February  22,  1881. 

Strickler'8  Appeal. 

Assignment  for  the  benefit  of  creditors — Partner- 
ship— Preferred  creditor^ —  Wages  of  laborers 
— Individual  and  firm  creditors — Marshalling 
of  assets — Adverse  claimant —  When  not  to  be 
admitted  to  share  in  fund  for  distribution. 

In  the  distribution  of.  a  fund  arising  from  the  sale  of 
property  owned  by  and  used  and  "treated  as  belonging  to 
a  partnership,  but  (he  title  to  which  is  in  (he  name  of  one 
of  the  firm,  the  wages  of  laborers  and  others  employed  by 
the  firm  are  entitled  to  a  preference  over  claims  of  credit- 
ors of  the  individual  partner  who  have  loaned  their  money 
upon  the  faith  of  his  representations  that  the  property  be- 
longed to  him. 

Where  a  firm  makes  an  assignment  for  the  benefit  of 
creditors,  and  the  assignees  sell  a  portion  of  the  property 
assigned  to  them: 

Heldy  in  the  distribution  of  the  fund  produced  by  said 
sale,  that  no  one  but  a  creditor  of  the  firm  was  entitled  to 
share  therein. 

Appeal  from  the  Common  Pleas  No.  3,  of 
Philadelphia  County. 

Appeal  of  J.  S.  Strickler  from  the  decree  dis- 
missing his  exceptions  to  the  report  of  the  audi- 


tor on  the  first  accodnt  of  the  assignees  of  Caleb 
H.  Malin  et  aL^  trading  as  Malin  Brothers. 

The  material  facts,  as  they  appeared  before 
the  auditor,  Charles  F.  Corson,  Esq.,  and  his 
opinion  thereon  were  as  follows : — 

'*  But  one  question  of  importance  has  arisen 
fn  the  distribution  of  the  fund,  and  that  is  in 
reference  to  the  claim  of  Strickler,  a  judgment 
and  individual  creditor  of  George  Malin,  one  of 
the  assignors,  who  claims  that,  as  the  property 
at  the  Dauphin  Furnace  was  in  George  Malin 's 
individual  name,  it  should  be  treated  as  his>§epa- 
rate  property,  and  applied,  first,  to  the  payment 
of  his  individual  debts. 

**  Strickler  adduced  testimony  to  show  that  at 
the  time  the  debt  was  contracted  he  was  informed  • 
by  George  Malin  that  he  (George)  was  the 
owner  of  the  Dauphin  Furnace,  and  that  this 
was  confirmed  by  the  record  of  the  deed,  which 
stood  in  George's  name  alone,  and  that  at  .the 
time  of  the  purchase  of  the  real  estate  a  bill  of 
sale  was  made  of  the  personal  property  also  to 
George  Malin  alone. 

**  It  was  argued  by  Mr.  Bispham  that,  the  debt 
having  been  contracted  upon  the  faith  of  this 
representation,  made  by  George  Malin,  that  the 
property  was  his  individual  property,  and  the 
confirmation  of  it  by  having  the  deed  in  his 
name  alone,  it  should  be  so  treated,  and  that  the 
assignors  and  the  partnership  creditors  are  estop- 
ped from  now  setting  up  that  the  property,  al- 
though in  the  name  of  one  of  the  partners,  was  in 
fact  partnership  property. 

**  Considerable  testimony  was  adduced  by  the 
assignees  to  show,  and  I  find,  that  the  Dauphin 
property,  although  standing  in  the  name  of 
George  Malin  alone,  was  in  fact  purchased  with 
the  partnership  money  and  belonged  to  the  firm, 
but  at  the  time  the  purchase  was  made  the  title 
was  to  be  in  George  Malin*s  name  for  conven- 
ience only,  he  being  a  widower,  and  because  in 
the  event  of  a  sale  it  could  the  more  readily  be 
transferred.  I  find  that  it  was  always  treated 
as  partnership  property  of  the  firm,  and  that  fact 
seemed  to  be  well  known  by  nearly  all  the  per- 
sons dealing  with  the  firm,  all  notes  given  to  the 
furnace  being  drawn  by  George  ^£din  to  the 
order  of  the  firm  and  indorsed  by  them. 

'*  Having  found  that  this  property  was  really 
partnership  property,  the  auditor  is  of  the  opinion 
that  in  the  distribution  of  this  fund  it  must  be  so 
treated,  and  that  the  question  of  estoppel,  which 
would  no  doubt  apply  in  a  contest  between  the  ^ 
claimant  and  the  assignee,  can  not  apply  he're, 
where  the  creditors  of  the  insolvent  firm  are 
claiming  the  proceeds  in  the  hands  of  the  as- 
signees. Besides  this,  there  is  no  sufficient  evi- 
dence to  show  that  the  representations  made  by 
George  Malin  were  made  with  the  knowledge 
or  were  acquiesced  in  by  Caleb  Malin  and  WU- 
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liam  R.  Gunnis,  the  remaining  members  of  the 
firm. 

**The  auditor  therefore  decides  that  the  claim 
of  J.  S.  Strickler,  as  an  individual  creditor  of 
George  Malin,  should  be  disallowed;  but  as  the 
notes  held  by  him  are  indorsed  by  the  firm  of 
Malin  Brothers,  the  assignors,  he  should  be  en 
titled  to  2^  pro  rata  dividend  upon  the  fund  for 
distribution,  and  it  will  be  so  awarded  to  him." 

Upon  the  hearing  of  exceptions  filed  by 
Strickler,  the  report  was  recommitted  to  the  au- 
ditor for  the  purpose  of  taking  testimony  in 
reference  to  the  amount  due  for  wages  and  other 
preferred  claims,  if  any. 

The  auditor  found: — 

That  there  was  realized  from  the  sale  of  the 
personal  property  of  Dauphin  Furnace  the  sum 
of  j  2464. 80. 

That  there  should  be  paid  for  wages  and  other 
preferential  labor  claims  properly  chargeable  to 
said  fund  the  sum  of  I33 1 9. 24,  thus  making  the  sum 
paid  out  for  wages  and  other  preferential  claims 
exceed  the  sum  realized  from  the  sale  of  the 
personalty  at  the  Dauphin  Furnace  by  the  sum 
of  $854.44. 

Strickler  excepted  to  this  report,  because  the 
auditor  had  not  reported  that  his  claim  should 
be  paid  in  full,  or  as  far  as  the  balance  for  distri- 
bution, after  deducting  the  expenses  of  the  audit 
would  go,  on  the  ground  that  the  partnership 
creditors  were  estopped  from  denying  that  the 
property  was  the  individual  property  of  George 
Malin,  and  that  the  labor  claims  were  partner- 
ship debts. 

The  Court,  after  hearing,  dismissed  the  excep- 
tions, and  confirmed  the  report,  whereupon 
Strickler  took  this  appeal,  assigning  for  error  the 
action  of  the  Court  in  dismissing  the  exceptions. 

G.  T,  Bispham,  for  the  appellant. 

In  a  controversy  between  the  firm  and  the 
appellant,  the  estoppel  would  operate  ;  the  rights 
of  the  assignee  cannot  rise  higher  than  those  of 
his  assignor.  The  estoppel  is  not  prevented  by 
the  existence  of  the  preferred  claims,  because 
the  contest  is  between  creditors  of  different  debt- 
ors. The  wages  were  partnership  debts,  but, 
quoad  the  appellant's  claim,  the  fund  for  distri- 
bution was  individual  property. 

Callender  v,  Robinson,  38  L^.  Int.  24. 
Waters'  Appeal,  1 1  C.  527. 

J,  Howard  Gendell^  for  the  appellees. 
I'he  appellant  was  neither  purchaser  nor  lien 
creditor.     The  auditor  found  that  the  property 
was  the  firm's,  and  was  right  in  applying  the 
proceeds  of  it  to  their  creditors. 
Erwin's  App^l,  3  Wr.  535. 
Mining  Association  v.  Reed,  30  Sm.  38. 

The  preferred  claims  were  all  for  work  done 
on  the  furnace,  and  they  were,  therefore,  entitled 
to  priority  out  of  the  fund  produced  by  it. 


March  7,  1881.  The  Court.  We  think  it 
very  clear  that  whether  the  Dauphin  Furnace 
property  was  to  be  regarded  as  belonging  to  the 
firm  of  Malin  Brothers  or  to  George  ^Stlin  in- 
dividually, it  was  liable  to  the  wages  of  laborers 
and  others,  and  to  the  expenses  and  other  mat- 
ters, which  the  auditor  allowed  as  preferred 
claims,  and  which  exhausted  the  entire  fund. 
Besides,  the  fimd  in  Court  was  in  the  hands  of 
the  accountants  as  assignees  of  Malin  Brothers, 
and  how  could  any  adverse  claimant  be  admitted 
to  share  in  its  distribution  ? 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 

Green  and  Mercur,  JJ.,  absent. 


€ommott  l^leas— Uato^ 


C.  p.  No.  I.  May  7,  1881. 

Drechman  v.  Lauer. 

Affidavit  of  defence — Appeal  from  magistrate — 
Recognizance  ofdcul—An  affidctvit  setting  forth 
that  defendant  entered  into  recognizance  with- 
out reading  it  on  the  representation  that  it  was 
only  security  for  costs ,  is  insufficient. 
Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Sci.  fa.  sur  recognizance  of  bail  on  appeal 
from  the  judgment  of  a  magistrate. 

The  plaintiff  obtained  judgment  against  one 
Gotsh,  whereupon  the  latter  appealed,  the  de- 
fendant entering  into  the  following  recogni- 
zance:— 

**  I  am  held  in  the  sum  of  $200  as  bail  abso- 
lute, conditioned  for  the  payment  of  the  debt, 
and  all  costs  that* may  be  legally  recovered 
against  appellant.*! 

Appellant  failing  to  pay  on  the  judgment 
being  affirmed,  a  sci.  fa.  issued  on  the  recogni- 
zance, whereupon  the  defendant  and  Gotsh  filed 
affidavits  setting  forth  that  they  called  at  the 
magistrate's  office  for  the  purpose  of  entering 
security  for  costs,  and  were  informed  that  the 
security  was  only  for  costs  and  not  for  the  debt, 
and  that  relying  on  such  representations  Lauer 
signed  the  recognizance  without  reading  it,  or 
having  it  read  to  him. 
IVireman,  for  the  rule. 

In  a  suit  on  a  recognizance  its  validity  cannot 
be  questioned,  either  by  proof  that  it  was  ill^ally 
taken  by  the  magistrate,  or  that  it  was  firaudu- 
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lently  obtained.  The  only  remedy  is  an  appli* 
cation  to  the  inagistrate  to  reform  it  or  set  it 
aside. 

Clark  V,  McComman,  7  W.  &  S.  469. 
Sigmng  a  paper  without  reading  it  is  no  de- 
fence. 

■   Volkmar  v,  Ervin,  3  Weekly  Notes,  291. 
Penna.  Co.  v.  Shay,  Ibid.  45. 
Firth's  Est.,  38  Leg.  Int.  166. 
Arundel^  contra. 

May  14,  1881.  The  Court.  The  recog- 
nizor and  the  original  defendant  both  allege  that 
the  magistrate  misled  them  by  representing  that 
the  recognizance  was  for  costs  only,  whereas  it 
was  for  the  debt  and  costs.  That  these  facts  do 
not  constitute  a  stifficient  defence  is  clearly 
shown  by  the  authorities  cited  on  argument. 
I^uer  should  have  asked  the  magistrate  to  read 
the  recognizance  or  should  have  read  it  himself. 

Rule  absolute. 

Oral  opinion  by  Allison,  P.  J. 


C.  P.  No.  2.  Sept.  24,  1881. 

Commonwealth  to  use  of  Martin  v. 

Leonard. 

Pleading  and  practice — Declaration  in  debt  due 
to  one  other  than  plaintiff. 

Appeal  from  the  judgment  of  a  Magistrate. 

Debt,  by  the  Commonwealth  of  Pennsylvania 
to  the  use  of  Jos.  J.  Martin,  City  Treasurer, 
setting  forth  that  the  defendant  was  indebted 
**  to  the  said  Joseph  J.  Martin,  as  City  Treasurer, 
in  the  sum  of  forty- three  dollars" 'for  the  annual 
license  of  a  billiaiti  (pool)  table  and  costs,  etc. 

The  defendant  demurred,  because,  inter  alia, 
"  the  said  declaration  alleges  an  indebtedness  by 
the  defendant  to  one  Joseph  J.  Martin,  City 
Treasurer,  who  is  not  a  party  to  the  suit.*' 

Joseph  T,  Ford,  for  demurrer. 

y.  6*.  Williams y  contra. 


The  Court. 
to  amend. 


Demurrer  sustained,  with  leave 


C.  P.  No.  4.  Oct.  8,  1881. 

Larkins  v.  Coffee. 

Practice — Taxation  of  costs — Attorneys  fees, 

when  not  allowed. 

Sur  exceptions  to  Prothonotary's  taxation  of 
costs. 

Judgment  was  obtained  by  plaintiff  against  de- 
fendant in  a  magistrate's  court.  Two  rules 
were  taken  by  defendant  for  an  appeal  to  the  Com- 
mon Pleas  nunc  pro  tunc,  both  of  which  were 


discharged.  Plaintiff  having  issued  a  fi.  fa. ,  which 
was  returned  **  nulla  bona,^^  then  filed  a  tran- 
script in  the  Common  Pleas  and  also  a  bill  of 
costs  including  $3.00  for  an  attorney's  fee  on 
each  rule  taken  by  defendant  for  appeal  nunc 
pro  tunc. 

The  bill  was  taxed  and  allowed  by  the  com- 
missioner. Defendant  excepted  to  the  allow- 
ance of  the  attorney's  fees,  and  of  the  magistrate's 
costs,  which  amounted  to  $5.40. 

y.  Jos,  Murphy,  for  the  exceptions. 

E,  Fox,  contra. 

October  20,  1881.  The  Court  (after  stating 
the  facts).  This  bill  was  allowed  by  the  com- 
missioner. We,  however,  fail  to  find  any  law  to 
wairant  it,  and  no  Act  of  Assembly  has  been 
shown  us  justifying  the  allowance  of  an  attor- 
ney's fee  upon  a  judgment  obtained  in  a  magis- 
trate's court ;  indeed,  the  Act  of  Assembly  per- 
tinent to  the  case  seems  to  intimate  that  no 
attorney  is  required  in  such  cases.  It  provides 
(Bright.  Purd.  863,  pi.  100):  "  The  prothono- 
taries  of  the  respective  counties  shall  enter  on 
their  dockets  transcripts  of  judgments  obtained 
before  justices  of  the  peace  of  their  proper  coun- 
ties, without  the  agency  of  an  attorney."  It  fol- 
lows from  this  that  the  first  and  second  excep- 
tions must  be  sustained  to  the  extent  of  deduct- 
ing from  the  bill  the  sum  of  six  dollars  allowance 
for  the  attorney's  fees.  The  record  does  not 
show  that  the  costs  of  the  magistrate  were  before 
the  commissioner  for  taxation,  and  hence  the 
third  exception  is  dismissed. 

And  now  Oct.  20,  1 881,  it  is  ordered  that  the 
commissioner's  taxation  of  plaintiff's  bill  be  re- 
versed. It  is  further  ordered  that  the  said  bill  is 
now  taxed  at  I2.25. 

Opinion  by  Briggs,  J. 


e.  g>.  laistrict  eourt- 
^trmiraltg. 


Sept.  30,  1881. 
Chambers  v.  British  Steamship 
••  Clymene." 

Constitutional  law — Pilotage —  IVaters  of  Dela- 
ware River  and  Bay —  Concurrent  jurisdiction 
of  the  States  of  Delaware  and  Pennsylvania 
over — Construction  of  Acts  of  Congress  of 
Atig,  7,  1789,  and  March  2,  l8j7^Pight  of 
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a  pilot  licensed  by  Act  of  April  §,  j88iy  of  the 
State  of  Delaware  to  recover  compensation  for 
piloting  a  vessel  from  the  sea  to  Philadelphia 
— Invalidity  of  Pennsylvania  Act  of  Febru- 
ary 4y  1S46,  imposing  a  penalty  for  acting  as 
a  pilot  without  a  Pennsylvania  licensC'—Juris' 
diction  of  Pennsylvania  over  pilotage  of  vessels 
bound  to  Philadelphia  not  exclusive. 

The  right  of  a  State  bordering  on  pablic  navigable 
waters  to  legislate  on  the  subject  of  pilotage  with  respect 
to  vesseh  bound  to  her  ports  is  not  exclusive  but  is  shared 
by  the  other  States  bordering  on  such  waters. 

A  law  of  any  such  State  prohibiting  any  one  from  acting 
as  a  pilot  on  such  waters  without  its  license  is  invalid  so 
far  as  it  interferes  with  the  performance  of  pilotage  ser- 
vice by  persons  licensed  by  the  other  States  boi^ering 
thereon. 

The  libellant,  a  pilot  duly  licensed  by  Act  of  April  51 
1 88 1,  of  the  State  of  Delaware,  but  having  no  license 
from'the  State  of  Pennsylvania,  offered  his  services  as  pilot 
to  the  respondent,  while  off  the  Five  Fathom  Bank  Light- 
ship, at  the  entrance  of  Delaware  Bay.  The  respondent 
accepted  his  services,  which  were  performed  by  the  libel- 
lant,  who  took  the  vessel  from  the  sea  to  Philadelphia, 
for  which  he  claimed  the  compensation  prescribed  in 
the  Delaware  Act  of  April  5,  1 881,  which  was  refused 
on  the  ground  that  he  had  no  authority  to  perform  the  ser- 
vices, that  he  was  liable  to  indictment  for  so  doing  under 
the  statute  of  Pennsylvania  of  Feb.  4,  1846  (P.  L.  30), 
and  that  his  services  were  accepted  in  ignorance  of  such 
want  of  authority: 

Held  that  the  libellant  was  a  duly  licensed  pilot  au- 
thorized to  pilot  a  vessel  over  the  waters  of  the  Delaware 
Bay  and  River  to  Philadelphia,  notwithstanding  any  law 
cf  Pennsylvania  to  the  contrary,  and  that  he  was  therefore 
entitled  to  recover. 

■  SitnbU  that  the  provisions  of  the  Delaware  statute  of 
Apiil  5,  1881,  in  so  far  as  they  contemplate  an  exclusive 
jurisdiction  over  the  sul^ject  of  pilotage  on  the  waters  of 
Delaware  Bay  and  River,  are  inoperative  and  void. 

Sur  libel  and  answer. 

Libel  for  pilotage,  filed  July  7,  1881,  by  Robt. 
C.  Chambers  against  the  British  steamship  **Cly- 
mene." 

The  libel  set  forth  that  some  time  in  June,  1 881 , 
the  libellant  boarded  the  steamship  **  Clymene" 
while  off  the  Five  Fathom  Bank  Lightship  in 
Delaware  Bay  and  offered  his  services  as  a  pilot 
to  conduct  her  to  Philadelphia,  her  port  of  desti- 
nation ;  that  his  services  were  accepted  and  per- 
formed ;  that  he  held  a  license  as  pilot  by  Act 
of  April  5,  1881  (P.  L.  494,  etc.),  of  the  State 
of  Delaware,  and  claimed  the  compensation  pre- 
scribed in  that  Act  for  her  pilotage  from  the  sea 
to  the  Port  of  Philadelphia. 

The  answer  admitted  the  tender  of  his  services, 
and  their  acceptance  upon  the  supposition  that 
libellant  was  a  pilot  licensed  under  the  laws  of 
the  State  of  Pennsylvania,  which  make  the  tak- 
ing of  a  pilot  compulsory.  But  while  admitting 
the  performance  of  the  services,  the  answer  de- 
nied libellant's  authority  to  perform  them,  and 


averred  that  he  was  liable  to  indictment  for  the 
discharge  of  such  services  by  the  Act  of  February 
4,  1S46,  of  the  State  of  Pennsylvania  (P.  L.  30, 
Purd.  Dig.  1 313,  pi.  7). 

Henry  Flanders  and  Thomas  F.  Bayard  (of 
Delaware),  for  libellant. 

The  jurisdiction  of  the  Court  in  this  case  is 
based  upon  the  Constitutional  grant  of  admiralty 
and  maritime  jurisdiction. 

Hobart  v.  Drogan,  10  Peters,  108. 
Cooley  V.  The  Port  Wardens,  12  How.  299. 
The  States  have  concurrent  power  of  legisla- 
tion upon  the  subject  of  pilots  and  pilotage. 

Act  of  Congress,  Aug.  7,  1789  (2  Bioren  &  Duane's 
Laws  U.  S.  34). 
Navigation  is  a  paramount  right,  and  the  navi- 
gable waters  of  the  United  States  are  part  of  the 
jus  publicum  irrespective  of  the  proprietary  claims 
of  riparian  States.     Therefore  the  waters  upon 
which  a  pilot  may  exercise  his  calling  are  not 
limited  to  waters  within  the  jurisdiction  of  the 
State  from  which  he  holds  his  license,  but  extend 
to  all  navigable  waters  connected  therewith,  and 
within  the  terms  of  his  license,  which  by  custom 
and  usage  have  become  pilotage  ground. 
Wilson  V,  McNamee,  12  Otto,  572, 
Hobart  v.  Drogan,  10  Peters,  108. 
Cisco  V.  Roberbi,  36  N.  Y.  292. 
That  the  State  of  Delaware  has  the  power  to 
pass  laws  regulating  pilotage  on  the  Delaware 
River  and  Bay  is  clear  from — 

Act  of  Congress  of  March  2,  1837  (5  U.  S.  Stat,  at 
L.  153). 
The  position  assumed  by  the  State  of  Pennsyl- 
vania is  identical  with  the  pretension  set  up  by 
the  State  of  New  York  to  exclusive  legislation 
over  waters  within  her  territorial  limits,  which 
was  held  to  be  untenable  in — 

Giblx>ns  v.  Ogden,  9  Wheaton,  207. 
A  pilot  licensed  by  either  of  the  States  bounded 
by  common  waters  may  pilot  a  vessel  into  or  out 
of  any  port  situated  upon  such  waters. 

Flanigen  v,  Washington  Ins.  Co.  7  Barr,  306. 
Pilotage  laws  are  compulsory  and  cannot  be 
evaded  on  the  plea  of  ignorance.     Compensation 
for  pilotage  beyond  the  boundaries  of  the  State 
is  the  subject  of  legislation  by  such  State. 
The  China,  7  Wallace,  53. 
The  Nevada,  7  Ben.  386. 
Cisco  7/.  Roberts,  36  N.  Y.  292. 
H.  G.   Ward,  Morton  P.  Henry,  and  R,   C 
AfcMurtrie,  for  respondents. 

Pilotage  is  a  subject  for  local  regulation  by  the 
State  within  which  lies  the  port  whose  commerce 
is  to  be  protected.     The  State  of  Delaware  can- 
not repeal  or  affect  the  legislation  of  the  State  of 
Pennsylvania  upon  the  subject,  for  no  State  can 
give  extra-territorial  force  to  her  laws. 
The  Annapolis,  Lush.  295. 
Cisco  V.  Roberts,  36  N.  Y.  292. 
The  Bark  Nevada,  7  Ben.  386. 
Admitting  that  Delaware  River  and  Bay  are 
navigable  waters  of  the  United  States  and  corn- 
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Johnson  v.  Kolb,  3  Weekly  Notes,  273. 
Bank  v.  Coal  Co.,  7  W.  &  S.  233. 
Seidenbender  v,  Charles,  4  S.  &  R.  151. 
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mon  to  all  the  citizens  thereof,  without  reference 
to  the  territorial  limits  of  States,  the  suppl)ring 
by  the  State  of  Delaware  *  of  pilots  to  vessels 
bound  to  and  from  the  ports  of  another  State 
cannot  be  said  to  be  an  exercise  of  her  right  to 
the  free  navigation  of  those  waters.  It  has 
nothing  to  do  with  her  right  to  free  navigation, 
except  to  obstruct  a  similar  right  of  the  State  of 
Pennsylvania  to  free  navigation. 

The  Daniel  Ball,  10  Wall.  563. 

The  Montello,  il  Id.  411. 

Gibbons  v.  Ogden,  9  Wheaton,  I. 
Pennsylvania,  as  a  province,  had  an  easement 
in  these  waters  derived  from  the  Charter  of  1681 
from  King  Charles  II.  to  Penn,  wherein  it  is 
provided  as  follows : — 

*'  We  doe  also  give  and  grant  unto  the  said  William 
Penn,  his  heires  and  assignes,  the  free  and  undisturbed 
use  and  continuance  in  and  passage  into  and  out  of  all 
and  singular  ports,  harbors,  bayes,  waters,  rivers.  Isles,  and 
inletts,  belonging  to  or  leading  from  the  country  or  islands 
aforesaid,'.' 

The  title  to  the  three  counties  of  Newcastle, 
Kent,  and  Sussex,  now  comprising  the  State  of 
Delaware,  granted  to  Penn  by  the  Duke  of  York, 
was  subject  to  the  public  right  of  navigation. 
Pea  Patch  Case.  I  Wall.  Jr.  ckxiii. 

After  the  Declaration  of  Independence  the 
colonies  succeeded  respectively  to  the  rights  of 
the  Crown,  and  the  navigable  waters  were  held 
for  their  common  use. 

Martin  v,  Waddell,  16  Peters,  367. 

Laws  regulating  commerce  not  bound  to  or 
from  the  State  enacting  such  laws,  are  unreason- 
able, because  impeding  the  commerce  of  other 
States.  The  result  of  the  principle  contended 
for  by  libellant  would  be  to  oblige  vessels  bound 
to  the  Port  of  Philadelphia  to  take  pilots  from 
all  three  States  bordering  on  the  river  Delaware, 
and  this  would  almost  amount  to  laying  an  em- 
bargo on  that  port. 

The  contention  in  favor  of  the  Delaware  Act 
is  not,  however,  based  on  the  right  of  that  State 
to  regulate  pilotage  on  navigable  waters  within 
her  limits,  but  on  the  Act  of  Congress  of  March 
2,  1837.  A  reasonable  construction  of  that  Act 
does  not  support  the  claim.  It  was  merely  in- 
tended to  give  to  States  lying  on  either  side  of  a 
port  an  equal  right  to  supply  pilots  to  vessels 
bound  for  that  port. 

Cribb  V.  The  State,  9  Fla.  409. 
The  Gleneam,  7  Fed.  Rep.  604. 

The  State  of  Delaware  is  not  so  situated  with 
reference  to  the  State  of  Pennsylvania  as  to  en- 
title her  to  take  advantage  of  the  provisions  of 
this  Act. 

There  can  be  no  recovery  on  a  quantum  me- 
ruit ^  for,  by  the  Act  of  Feb.  4,  1846,  of  the 
State  of  Pennsylvania,  the  performance  of  pilot- 
age service  by  libellant  was  illegal. 


Seidenbender  v,  \^ 
Mitchell  V,  Smith, 


Binn.  lio. 


Oct.  12,  1 88 1.  The  Court.  The  claim  is 
for  services  rendered  in  piloting  the  respondent 
up  the  Delaware  Bay  and  River  to  Philadelphia. 
The  tender  and  acceptance  of  the  service,  as 
well  as  its  performance,  is  admitted  by  the  an- 
swer. The  refusal  to  pay  is  rested  on  an  allega- 
tion that  the  libellant  had  no  authority  to  perform 
the  service,  that  he  was  liable  to  indictment,  un- 
der the  laws  of  Pennsylvania,  for  performing  it, 
and  that  the  service  was  accepted  in  ignorance  of 
such  want  of  authority. 

The  libellant  was  duly  licensed  under  a  statute 
of  the  State  of  Delaware,  approved  April  5th, 
1 88 1.  Does  this  license  authorize  him  to  do 
what  he  undertook  ?  This  is  the  only  question 
presented. 

Jurisdiction  over  the  subject  of  pilotage  is 
conferred  upon  the  Federal  Government  by  the 
third  clause  of  Article  eighth  of  the  Constitution, 
which  provides  for  the  regulation  of  commerce. 
(Cooley  V,  The  Port  Wardens,  12  How.  299.) 
Whether  the  States  might  exercise  jurisdiction 
up  til  such  time  as  Congress  should  interfere  is  a 
vexed  question,  about  which  the  Judges  disagreed 
in  the  case  cited.  To  sustain  such  jurisdiction 
it  must  be  held  that  the  constitutional  grant  of 
authority  to  the  Federal  Government  did  not,  of 
itself,  oust  the  authority  of  the  Stales.  While  such 
a  view  might  seem  to  be  illogical,  it  is  not  incon- 
sistent with  what  has  frequently  been  asserted  by 
the  Supreme  Court  in  similar  cases.  As  is  said 
in  Henderson  v.  The  Mayor  (2  Otto,  272), 
**It  is  stated  in  the  decisions  of  this  Court  that 
there  is  a  kind  of  neutral  ground,  especially  in 
that  covered  by  the  regulations  of  commerce, 
which  may  be  occupied  by  the  States,  and  their 
legislation  be  valid,  so  long  as  it  interferes  with 
no  Act  of  Congress  or  treaty  of  the  United 
States.  Such  a  proposition  is  supported  by  the 
opinions  of  several  of  the  Judges  in  The  Passen- 
ger Cases  (7  How.  283);  Cooley  v.  The  Port 
Wardens  (Ibid.  ) ;  and  by  the  cases  of  Crandall 
V,  Nevada  (6  Wall.  35),  and  Gihnan  v,  Philadel- 
phia (3  Wall.  713).  But  the  doctrine  has  always 
been  controverted  in  the  Court,  and  has  seldom, 
if  ever,  been  stated  without  dissent." 

As,  however.  Congress  did  interfere,  by  the 
statutes  of  1789  and  1837,  the  jurisdiction  of  the 
States  is  now  confined  within  the  limits  thus  pre- 
scribed. The  first  of  these  statutes  adopted  the 
existing  laws  of  the  States  rcjgulating  and  gov- 
erning the  subject  of  pilotage,  and  provided  for 
the  adoption  of  such  others  as  they  might  there- 
after make,  thus  conferring  upon  the  Acts  of  the 
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State  Legislatures  the  effect  of  Federal  statutes. 
Its  language  is  as  follows:  **A11  pilots  in  the 
bays,  inlets,  rivers,  harbors  and  ports  of  the 
United  States  shall  continue  to  be  regulated  in 
conformity  with  the  existing  laws  of  the  States 
respectively  wherein  such  pilots  may  be,  or  with 
such  law3  as  the  States  may  respectively  hereafter 
enact  for  the  purpose,  until  further  legislative 
provision  shall  be  made  by  Congress.**  It  might 
readily  have  been  foreseen  that  the  States  thus 
left  to  separate,  independent  action  would  soon 
come  into  conflict.  Two  or  more,  bounding  on 
the  same  water,  each  intent  upon  its  individual 
interests,  would  be  impelled  to  conflicting,  hos- 
tile legislation.  Such  a  result  did  follow,  and, 
to  provide  for  it,  Congress,  in  March,  1837,  en- 
acted, "  That  it  shall  and  may  be  lawful  for  the 
master  or  commander  of  any  vessel  coming  into 
or  going  out  of  any  port  situate  upon  waters 
which  are  the  boundary  between  two  States,  to 
employ  any  pilot  duly  authorized  or  licensed  by 
the  laws  of  either  of  the  States  bounded  by  said 
waters,  to  pilot  said  vessel  to  or  from  said  port, 
any  law,  usage,  or  custom  to  the  contrary  not- 
withstanding.** 

The  first  of  these  statutes  conferred  on  the 
State  of  Delaware  (if  she  had  it  not  before)  au- 
thority over  the  subject  of  pilotage,  on  the 
navigable  waters  within  her  limits.  Such  at  least 
was  its  effect.  I  do  not  mean  to  say  that  the 
authority  thus  conferred  (or  recognized)  was 
exclusive^  and  might  lawfully  be  exercised  in 
hostility  to  her  neighbors, — even  before  the 
enactment  of  the  subsequent  statute.  I  believe, 
indeed,  that  it  was  not  exclusive ;  and  that  it 
could  only  be  exercised  in  such  manner  as  was 
consistent  with  the  relations  which  the  several 
States  bear  to  each  other  as  members  of  the 
Federal  Government.  (Gibbons  v,  Ogden,  9 
Wheat.  I ;  The  Daniel  Ball,  10  Wall.  563 ;  The 
Montello,  11  Wall.  411.)  The  subsequent  stat- 
ute did  not  interfere  with  the  proper  exercise  of 
this  authority,  but  was  intended  to  put  the  ques- 
tion just  suggested  at  rest,  by  providing  against 
such  abusive,  hostile  exercise.  She  may  license 
pilots,  and  provide  regulations  for  their  govern- 
ment and  employment,  but  she  may  not  exclude 
others,  duly  licensed  elsewhere,  from  employ- 
ment on  the  public  waters  of  the  nation,  because 
these  waters  happen  to  be  within  her  territorial 
limits.  Those  from  Pennsylvania  as  well  as 
her  own  may  lawfully  exercise  thefr  calling  there, 
and  vessels  requiring  such  service  may  elect 
whom  they  will  employ.  That  this  statute  was 
intended  to  apply  to  circumstances  such  as  exist 
in  this  case  I  cannot  doubt.  They  are  clearly 
within  its  spirit ;  and  with  a  just  interpretation 
of  its  language,  as  clearly  within  its  terms.  It 
was  so  understood  and  applied  by  the  Supreme 
Court  of  Pennsylvania  in  Flanigen  v.  The  In- 


surance Company  (7  Barr,  306),  and  so  con- 
strued by  Congress  in  the  subsequent  statute  of 
February,  1847,  relating  to  the  same  subject. 

In  this  view  of  the  case  the  respondent's  con- 
tention that  *'  pilotage  is  the  subject  of  local 
regulation  of  the  State  in  which  the  port  lies,** 
and  therefore  that  Pennsylvania,  in  the  absence 
of  statutory  prohibition,  has  exclusive  jurisdic- 
tion of  pilotage  respecting  the  Port  of  Philadel- 
phia and  its  commerce  is  unimportant.  It  is  not 
improper,  however,  to  say  (as  before  intimated) 
that  I  could  not  adopt  this  position,  even  in  the 
absence  of  the  statute  last  referred  to.  The 
relations  of  the  States  as  members  of  the  general 
government — the  fact  that  they  are  not  separate 
independencies,  and  that  the  navigable  waters 
within  their  respective  limits  are  subject  to  com- 
mon use — must  be  constantly  kept  in  view. 
The  commerce  on  the  Delaware  Bay  and  River, 
no  nutter  where  from  or  where  bound,  does  not 
belong  to  Pennsylvania.  That  she.  and  her 
citizens  derive  a  larger  share  of  benefit  from  it 
than  her  neighbors  is  her  good  fortune,  but  it 
confers  no  right  on  her  to  say  who  shall  enter  a 
port  within  her  limits,  or  what  pilot  shall  be 
employed.  The  port  itself,  constituted  of  the 
public  waters  of  the  nation,  is  not  hers ;  and  it 
is  but  by  the  grace  of  the  general  government 
that  she  is  allowed  any  independent  voice 
respecting  it.  In  the  absence  of  the  statute  of 
1837,  that  of  1789,  construed  in  the  light  of 
these  facts,  must  have  been  held  to  confer  on 
Pennsylvania,  I  believe,  such  authority  only  as  is 
here  conceded  to  her.  Before  the  adoption  of 
the  Federal  Constitution  she  had  no  jurikliction 
whatever  beyond  her  territorial  limits.  Since 
that  event  ^e  has  none  (even  within)  except 
such  as  Congress  has  conceded  to  her.  She 
must  be  content,  therefore,  with  a  voice  on  the 
subject  in  common  with  her  neighbors,  who 
with  her  border  on  the  waters  that  constitute  her 
and  their  outlet  to  the  sea. 

It  follows  from  what  has  been  said  that  the 
libellant  was  a  duly  licensed  pilot,  authorized 
to  do  what  he  undertook ;  and  that  any  law  of 
Pennsylvania  designed  to  interfere  with  him  in 
this  respect,  is  inoperative  and  void.  It  also 
follows  that  the  provision  of  the  Delaware  statute 
which  contemplates  an  exclusive  jurisdiction  over 
the  subject  on  waters  within  her  limits-^by  re- 
quiring **  that  any  person  exercising  the  profes- 
sion of  a  pilot  in  the  bay  and  river  Delaware 
shall  .  .  .  apply  in  person  to  the  Board  of 
Pilot  Commissioners  (of  the  State  of  Delaware) 
for  a  license  to  entitle  him  to  follow  that  occu- 
pation**— is  equally  inoperative  and  void. 

A  decree  must  be  entered  in  favor  of  the 
libellant  for  the  amount  claimdd. 

Opinion  by  Butler,  J. 
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g)tiprente  Court. 


May,  '81,  144.  May  3,  1881. 

Stone  and  Wall  v.  McMullen. 

Wills —  Words  **  die  without  legitimate  issue^^ — 
When  construed  to  contemplate  an  indefinite 
failure  of  issue, 

A  devise  to  testator's  two  sons,  A.  and  B.,"to  be 
equally  divided  between  them,  to  them  their  heirs  and 
assigns  forever,"  and  a  direction  "  if  either  of  testator's 
two  sons  should  die  without  legitimate  issue,  that  the  sur- 
vivor should  inherit  the  whole  of  the  deceased's  part 
of  the  land,"  will  be  held  to  contemplate  an  indefinite 
fBiilure  of  issue,  and  will,  therefore,  by  implication,  vest 
an  estate  tail  in  the  devisees. 

Such  a  construction  will  give  way  only  when  the  will 
contains  other  expressions,  showing  an  unequivocal  intent 
on  the  part  of  the  testator  that  his  words  shall  not  be  con- 
strued in  their  technical  sense. 

An  illiterate  testator  devised  a  farm  to  A.  and  B.,  his 
two  sons,  "  to  be  equally  divided  between  them,  to  them 
their  heirs  and  assigns  forever."  He  then  provided  as 
follows :  "  It  is  my  will  that  if  either  of  my  two  sons  .  .  . 
should  die  without  legitimate  issue  that  the  survivor  shall 
inherit  the  whole  of  the  deceased's  part  of  the  land." 

At  the  time  of  testator's  death,  in  1793,  neither  A.  nor 
B.  was  of  age ;  on  coming  of  age  they  divided  the  land  in 
severalty.  A.  died  leaving  issue,  then  B.  died  leaving 
issue.  AAerwards  B.'s  issue  became  extinct,  whereupon 
one  of  A.'s  issue  brought  ejectment  against  the  vendees  of 
the  last  survivor  of  B.'s  issue  for  his  undivided  share  of 
B.'s  portion  of  the  land  : 

Ileld^  that  the  terms  of  the  will  must  be  construed  to 
contemplate  an  indefinite  failure  of  issue,  that  therefore  a 
fee  tail  was  vested  in  the  devisees  with  cross  remainders 
over,  and  that  the  plaintiff  was  accordingly  entitled  to  re- 
cover. 

Error  to  the  Common  Pleas  of  York  County. 

Ejectment,  by  George  McMullen  against 
Thomas  H.  Stone  and  Jacob  Wall,  for  an  undi- 
vided interest  in  a  tract  of  land  in  York  County. 
The  material  facts,  as  contained  in  a  case  stated 
in  the  nature  of  a  special  verdict,  were  these : — 

Hugh  McMullen  died  in  February,  1793,  seised 
of  the  premises  in  question,  having  by  his  will, 
dated  November  29,  1792,  provided  as  fol- 
lows:— 

<*Item.  I  Give  and  devise  to  my  Two  5)ons  Hugh 
McMullen  &  George  McMullen  the  plantation  that  I  now 
live  on  to  be  Equally  divided  between  them,  to  them 
their  Heirs  &  Assigns  forever.  Subject  to  the  payment  of 
thirty  Shillings  Yearly  to  My  daughter  Elizabeth  during 
her  natural  Life  &  One  third  of  the  Clear  Rent  yearly  to 
Myc  dearly  beloved  Wife  during  her  Natural  Life.    It  is 


also  my  Will  that  if  Either  of  my  two  Sons  Hugh  or 
George  should  die  wUhout  Legitimate  Issue  that  the  Sur- 
vivor Shall  Inherit  the  Whole  of  the  deceased's  part  of  the 
land  afid,  I  also  Give  and  bequeath  to  my  said  two  Sons 
Hugh  and  George  all  my  Horses  &  Mares  and  all  the 
fanning  utentials  that  Shall  be  in  my  possession  at  the 
time  of  my  decease  Together  with  two  thirds  of  all  the 
Residue  of  my  personal  Estate  at  the  appraisment  after 
their  Mother  my  beloved  Wife  maketh  her  Choice  of  the 
first  third  part  thereof  Further  it  is  my  Will  that  my  said 
two  Sons  Shall  neither  rent  Bargin  nor  Sell  the  land  afs'd 
nor  Enter  into  Agreement  indentures  or  bargins  of  Im- 
portance before  they  Arive  to  the  Age  of  twenty  One 
Years  but  by  the  Aprobation  and  Consent  of  my  Execu* 
4ors." 

At  the  date  of  the  will  and  of  the  testator's 
death  his  sons,  Hugh  and  George,  were  minors, 
aged  about  twelve  and  sixteen,  respectively. 
Soon  after  they  arrived  of  age  they  divided  the 
land,  each  taking  a  parcel  in  severalty.  Hugh, 
the  son,  died  in  1864,  leaving  two  daughters,  to 
whom  he  devised  his  parcel.  One  of  the  latter 
having  died  intestate  and  without  issue,  her  in- 
terest vested  in  the  other,  Elizabeth,  who,  in 
1879,  sold  and  conveyed  part  of  said  land  to 
Stone  and  Wall,  the  defendants.  Elizabeth  died 
October  29,  1879,  without  issue. 

George  McMullen,  the  testator's  son,  died  in 
1850,  leaving  several  children,  all  of  whom  have 
since  died,  leaving  children  to  survive  them,  of 
whom  plaintiff  is  one.  Said  George  McMullen 
had,  during  his  lifetime  in  181 9,  aliened  part  of 
the  real  estate,  and  the  plaintiff  sought  to  recover 
in  this  action  not  only  that  portion  of  the  land 
devised  to  Hugh,  but  also  that  which  George 
sold  during  his  lifetime,  and  which,  by  divers 
mesne  conveyances,  had  passed  to  defendants. 
As  to  the  latter  portion  of  his  claim,  it  was,  how- 
ever, conceded  by  the  plaintiff  on  the  trial  that 
he  was  barred  by  the  Statute  of  Limitations,  his 
right  of  action  having  accrued  in  1850,  and  this 
suit  having  been  brought  in  1880.  He,  therefore, 
confined  his  claim  to  his  share  of  the  portion  of 
the  land  claimed  by  Hugh  and  sold  by  Hugh's 
daughter  Elizabeth. 

'Die  Court  held  that  the  limitation  in  the  tes- 
tator's will  imported  an  indefinite  failure  of  issue, 
that  therefore  the  sons,  Hugh  and  George,  took 
an  estate  tail,  which  was  conclusive  of  the  plain- 
tiffs right,  on  the  failure  of  issue  of  Hugh,  to 
recover  his  proportionate  undivided  part  of  the 
land  in  the  defendant's  possession,  which  Hugh 
McMullen  took  under  his  father's  will,  and  of 
which  he  died  seised.  Wickes,  A.  L.  J.,  filed 
an  opinion,  in  which,  after  reviewing  the  argu- 
ments and  authorities,  he  s^id :  "  We  have  con- 
sidered the  will  from  the  standpoint  of  its  own 
phraseology,  and  not  in  the  light  of  subsequent 
events.  Not  only  do  we  think  the  technical 
words  of  the  will  are  to  be  taken  in  their  techni- 
cal sense,  but  we  know  of  no  other  sense  in 
which  they  could  so  well  execute  what  we  con- 
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ceive  to  have  been  the  intention  of  the  testator. 
If  the  testator  had  been  asked,  *  Suppose  your  son 
Hugh  should  die  leaving  issue,  and  that  issue 
should  die  in  one  month  afterwards,  how,  in  that 
case,  do  you  intend  his  part  of  your  estate  shall 
go  under  your  will  ?'  Would  not  the  probable 
answer  have  been:  'Why  to  my  surviving  son 
surely.'  And  suppose  the  further  question  ad- 
dressed to  him :  'But  if  your  son  George  should 
have  departed  this  life  before  the  failure  of 
Hugh's  issue,  leaving,  however,  children  or 
grandchildren  to  survive  him?*  Can  it  be  doubted, 
that  he  would  have  declared :  '  Then  to  such  pos- 
terity.' And  yet  that  intention  would  be  en- 
tirely defeated  by  the  construction  contended 
for,  and  George  never  could  have  taken  at  all, 
even  had  Hugh's  issue  survived  him  but  a  single 
hour. 

"  If  we  are  correct  in  our  interpretation  of  the 
meaning  of  this  will  it  can  make  no  difference 
that  Hugh  McMullen  died  leaving  issue  to  sur- 
vive him,  which  issue  subsequently  became  ex- 
tinct, for  an  indefinite  failure  of  issue  would  em- 
brace that  event. 

**  Nor  can  it  affect  the  limitation  over,  which 
would  be  good  as  a  remainder,  although  void  as 
an  executory  devise.  Nor  can  the  death  of 
George  McMullen  during  the  lifetime  of  the 
issue  of  Hugh,  affect  the  result.  For  if  the  limi- 
tation over  operates  as  a  vested  remainder  in  fee, 
it  would  on  the  failure  of  Hugh's  issue,  pass  to 
George,  if  living,  not  as  a  life  estate  or  in  tail, 
but  in  fee  simple,  and  if  dead,  would  descend  to 
his  heirs.  (Lapsley  v.  Lapsley,  9  Barr,  130 ;  Bra- 
den  V,  Cannon,  i  Grant,  65 ;  Heffner  v,  Knep- 
per,  6  Watts,  18.)" 

llie  Court  entered  judgment  for  the  plaintiff 
for  the  one  undivided  tenth  part  of  said  land. 
The  defendants  took  this  writ,  assigning  for  error 
the  said  judgment. 

E.  Z.  Muench  and  V,  R,  Keesey^  for  the 
plaintiffs  in  error. 

The  testator  first  devises  the  land  to  his  two 
sons,  naming  them,  their  heirs  and  assigns.  By 
failure  of  issue,  in  the  next  sentence,  he  meant  9. 
definite  failure  either  in  the  testator's  lifetime,  or 
at  the  death  of  the  first  taker.  **  If  either  of  my 
two  sons  Hugh  or  George  should  die  without 
legitimate  issue,  the  survivor  shall  inherit  (from 
testator)  the  whole,"  etc.,  may  fairly  be  read: 
**  If  my  son  Hugh  shall  die  without  children  then 
George  shall  take,  and  if  George  die  without 
children  then  Hugh  shall  take  the  whole  of  the 
deceased's  part."  He  says  "survivor"  of 
"either  of  his  two  sons  Hugh  or  George,"  not 
**the  survivor,  his  heirs,"  etc.  The  testator's 
belief  that  he  had  given  his  sons  a  fee  simple  is 
indicated  by  the  restriction  at  the  end  of  the  de- 
vising clause  that  they  shall  not  sell  (in  fee) 
during  theit  minority  ^x<rir// with  the  approval  of 


his  executors.  The  testator  was  aged  and  un- 
learned, but  he  has  expressed  the  fact  that  he  did 
not  intend  an  indefinite  failure  of  issue,  with  suf- 
ficient clearness  to  exclude  a  rule  of  construction 
only  applicable  where  the  will  contains  technical 
words  without  more.  The  will  is  to  be  read  as 
you  would  read  a  letter  of  the  testator. 

2  Jar.  on  Wills,  268,  372. 

Hill  V.  Hill.  24  Sm.  173. 

Taylor  v,  Taylor,  13  Sm.  481. 

IngersolPs  App. ,  5  Nor.  240. 

Reek's  App.,  28  Sm.  432. 

Wright's  App.,  8  Nor.  67. 

Diehl  V,  King,  6  S.  &  R.  32. 

Eichelberger  v,  Bametz,  17  S.  &  R.  295. 

Anderson  v,  Jackson,  16  Johns.  382. 

W,  C.  Chapman^  for  defendant  in  error. 
The  settled  construction  to  be  given  to  the 
words,  "die  without  legitimate  issue,"  is  not  over- 
come by  the  use  of  the  word  **  survivor." 
Clark  V  Baker,  3  S.  &  R.  470. 
Haines  v.  Witmer,  2  Yeates,  400. 
'*  Survivor"  means  "  the  one  who  pirsonaify 
or  in  his  issue  is  the  survivor." 
Clark  V.  Baker,  supra. 
Roc  V,  Scott,  I  Feame  on  Rem.  47,  note. 
Nor  does  the  subsequent  restrictive  clause  affect 
this  construction  in  any  way,  except  by  different 
punctuation.      In  the  will  it  is  not  punctuated 
at  all. 

October  3,  1881.  The  Court.  The  will  of 
Hugh  McMullen,  the  elder,  admitted  to  probate 
in  March,  1793,  contains  the  following  provi- 
sions, upon  the  construction  of  which  the  present 
contention  hinges,  viz.  :  «*  I  give  and  devise  to 
my  two  sons,  Hugh  and  George  McMullen,  the 
plantation  that  I  now  live  on,  to  be  equally  di- 
vided between  them,  to  them  their  heirs  and 
assigns  forever.  Subject  to  the  payment  of  thirty 
shillings  yearly  to  my  daughter  Elizabeth  during 
her  natural  life,  and  one-third  of  the  clear  yearly 
rent  to  my  beloved  wife  during  her  natural  life. 
It  is  also  my  will  that  if  either  of  my  two  sons, 
Hugh  or  George,  should  die  without  legitimate 
issue,  that  the  survivor  shall  inherit  the  whole  of 
the  deceased's  part  of  the  land  aforesaid.  .  .  . 
Further,  it  is  my  will  that  my  said  two  sons  shall 
neither  rent,  bargain,  nor  sell  the  land  aforesaid, 
nor  enter  into  agreements,  indentures,  or  bar- 
gains of  importance  before  they  arrive  at  the  age 
of  twenty-one  years,  but  by  the  approbation  and 
consent  of  my  executors."  These  are  the  only 
clauses  in  the  will  that  can  have  any  bearing  on 
the  question  presented  for  our  consideration. 
The  testator  left  six  children,  of  whom  Hugh  and 
George,  then  respectively  sixteen  and  twelve 
years  of  age,  were  the  youngest.  They  took 
possession  of  the  farm  devised  to  them  by  their 
father,  and  shortly  afterwards  divided  the  same 
between  them.  Hugh  died  testate  in  1856,  leav- 
ing two  daughters,  Elizabeth  and  Mary  Ann,  to 
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whom  he  devised  his  portion  of  the  land.  In 
February,  1879,  Mary  Ann  died  intestate  and 
without  issue.  A  few  days  thereafter,  Elizabeth, 
who  had  survived  her  husband,  conveyed  part  of 
the  land  to  Stone,  one  of  the  defendants  below, 
and  another  part  to  Wall,  the  other  defendant ; 
and,  in  October  of  the  same  year,  she  died  with- 
out issue.  The  issue  of  Hugh  thus  became  ex- 
tinct. George,  the  other  devisee,  died  in  Dec. 
1850,  leaving  five  children,  all  of  whom  have 
died  since,  leaving  children,  of  whom  the  plain- 
tiff below  is  one.  During  his  lifetime,  in  1819, 
George  sold  his  part  of  the  real  estate ;  and  the 
plaintiff  sought  to  recover  in  this  action  not  only 
that  portion  of  the  land  devised  to  Hugh,  but 
also  that  which  George  sold  during  his  lifetime, 
and  which  by  sundry  conveyances  had,  in  the 
mean  time,  passed  to  the  defendants  below.  In- 
asmuch, however,  as  the  purchasers  from  George, 
and  those  claiming  under  them,  have  been  in 
continuous  adverse  possession  since  18 19,  and  as 
the  right  of  action  accrued  in  1850,  it  was  pro- 
perly conceded  that  there  could  be  no  recovery 
as  to  that  part  of  the  land.  But,  the  Statute  of 
Limitations  has  no  application  to  Hugh's  portion, 
and  the  only  question  that  arises  in  regard  to  it 
is :  What  estate  did  he  take  under  his  father's 
will — an  estate  in  fee  simple  or  fee  tail  ?  This 
depends  solely  on  whether  the  devise  over  was 
upon  a  definite  or  an  indefinite  failure  of  issue. 
If  it  was  the  latter,  the  devisee  clearly  took  only 
an  estate  tail,  as  the  Court  held,  and  in  that  event 
the  judgment  is  right.  In  the  first  clause,  above 
quoted  from  the  will,  the  testator  devised  his 
plantation  to  his  two  sons,  "their  heirs  and  as- 
signs forever.**  Standing  alone,  the  language 
thus  employed  would  undoubtedly  give  them  a 
fee  simple ;  but  it  is  well  settled  that  a  testator 
may  restrain  the  generality  of  a  devise  by  subse- 
quent expressions,  and  convert  that  which  other- 
wise would  have  been  a  fee  simple  into  an  infe- 
rior interest ;  and  in  this  mode  more  frequently 
than  in  any  other  is  a  particular  estate  given. 
(Middleswarth's  Admr.  v.  Blackmore,  24  P.  F. 
Smith,  414.)  The  generality  of  the  devise  was 
so  restricted  in  this  case.  In  its  legal  signification 
the  word  **  issue"  very  nearly  resembles  the 
technical  phrase  *' heirs  of  the  body,'*  and  it  is 
well  settled  that  when  real  estate  is  devised,  by 
one  or  more  *  limitations  in  the  same  will,  to  a 
person  and  his  issue,  the  word  "issue**  will  be 
construed  as  a  word  of  limitation,  so  as  to  give 
the  ancestor  an  estate  tail,  unless  there  are  ex- 
pressions in  the  will  unequivocally  indicative  of 
a  contrary  intent.  Such  expressions  as  **  if  he 
die  without  issue,**  "on  failure  of  issue,**  "for 
want  of  issue,'*  "  without  leaving  issue,**  and  the 
like,  have  frequently  been  considered;  and, 
when  standing  alone  in  a  will,  the  law  defines 
them  and  gives  them  a  precise  and  certain  signifi- 


cation. They  import  an  indefinite  failure  of 
issue,  and  thus  create  an  estate  tail  in  the  first 
taker.  The  technical  meaning  given  to  such 
phrases  has  long  since  become  a  settled  rule  of 
property  from  which  it  would  be  unsafe  to  depart, 
except  in  cases  that  come  clearly  within  a  recog- 
nized exception  to  the  rule.  The  following  are 
a  few  of  the  many  cases  in  which  the  subject  has 
been  considered :  Clark  v.  Baker  (3  S.  &  R. 
470) ;  Eichelberger  v,  Barnetz  (9  Watts,  447) ; 
Langley  v.  Heald  (7  W.  &  S.  96)  ;  Eby  v.  Eby 
(5  Barr,  463);  Angle  v.  Brosius  (7  Wright, 
187);  Kleppner  v.  Laverty  (20  P.  F.  Smith, 
70).  According  to  these  and  other  authorities 
that  might  be  cited,  the  language  employed  by 
the  testator  "  if  either  of  my  two  sons,  Hugh  or 
George,  should- die  without  legitimate  issue" 
must  be  taken  to  mean  an  indefinite  failure  of 
issue;  from  which  it  follows  that  the  devisees 
took  an  estate  tail. 

But,  while  the  rule  of  law  which  thus  fixes  the 
meaning  of  certain  forms  of  expressions  is,  in  a 
certain  sense,  an  unbending  one,  it  is  not  with- 
out some  exceptions.  It  is  conceded,  as  already 
intimated,  that  the  construction  referred  to  will 
give  way  when  the  will  contains  other  expressions 
which  clearly  indicate  that  the  technic^  words 
were  intended  to  have  a  different  meaning.  The 
cases,  however,  show  that  the  intent  not  to  use 
the  words  in  their  legal  sense  must  be  unequivo- 
cal, and  so  plain  that  no  one  can  misunderstand 
it.  (Angle  v,  Brosius,  supra;  Guthrie's  Appeal, 
I  Wright,  9;  Physic*s  Appeal,  14  Wright, 
128.)  In  an  early  English  case  we  have  an  in- 
stance in  which  the  legal  sense  was  controlled  by 
plain  and  unequivocal  words.  The  testator  died 
leaving  issue  three  sons,  William,  Thomas,  and 
Richard.  He  devised  land  to  Thomas  subject  to 
the  payment  of  twenty  pounds  to  Richard  at  the 
age  of  twenty-one  years,  and  then  provided  that 
if  Thomas  died  "without  issue,  living  William, 
his  brother,**  the  latter  should  have  the  lands  in 
fee.  The  question  was,  whether  Thomas  took 
an  estate  in  fee  or  fee  tail,  and  it  was  held  that 
the  clause,  "  without  issue,  living  William/*  did 
not  mean  an  indefinite  failure  of  issue,  but  a 
dying  in  the  lifetime  of  William  without  issue. 

It  is  claimed  by  the  plaintiffs  in  error  that  the 
death  of  whichever  of  the  two  sons  might  hap- 
pen to  die  first,  was  the  period  fixed  by  the  tes- 
tator when  the  failure  of  issue  was  to  occur,  and 
that  this  definite  failure  of  issue  is  indicated  by 
the  concluding  words  of  the  devising  clause, 
"  the  survivor  shall  inherit,**  etc.  In  support  of 
this  view,  Anderson  v,  Jackson  (16  Johns.  382) 
is  cited.  In  that  case  there  was  a  devise  in  fee 
to  two  sons,  with  a  subsequent  direction  that  "  if 
either  of  the  said  sons  should  depart  this  life 
without  lawful  issue,  his  share  or  part  should  go 
to  the  survivor ;"  and  it  was  held  that  the  words 
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of  the  devise  created  a  defeasible  fee  in  the  first 
taker  with  a  limitation  over  by  way  of  executory 
devise.  But  that  case  is  contrary  to  the  general 
current  of  authority,  both  in  England  and  here; 
and  the  same  may  be  said  of  Johnson  v.  Currin 
(lo  Barr,  498),  and  other  cases  that  are  supposed 
to  recognize  the  same  doctrine.  All  the  cases  in 
which  the  question  has  been  considered,  with  very 
few  exceptions,  are  opposed  to  giving  any  such 
effect  to  the  word  **  siu^vor"  as  is  claimed  for  it 
by  the  plaintiff  in  error.  (Wilson  v,  Dyson, 
Kaym.  426;  Chadock  v.  Cowley,  Cro.  Jac. 
495  ;  Roe  V.  Scott  ^/  a/,,  i  Fearne  on  Rem.  47, 
note;  Haines  v.  Witmer,  2  Yeates,  400;  Clark 
V.  Baier,  3  S.  &  R.  470 ;  Heffner  v.  Knepper, 

6  Watts,  18;  Lapsley  v.  Lapsley,  9  Barr,  130; 
Smith's  Appeal,  11  Harris,  9;  Rancel  v, 
Cresswell,  6  Casey,  158 ;  Hope  v.  Rusha  ^/  a/,, 

7  Norris,  127)  In  one  of  the  English  cases 
(Roe  V.  Scott  ^/  «/.,  supra),  the  words  were  **  if 
either  of  my  three  sons  shall  depart  this  life  with- 
out issue  of  his  or  their  bodies,  then  the  estate 
or  estates  of  such  sons  shall  go  to  the  survivors  or 
survivor,**  and  the  words  were  held  to  create  an 
estate  tail.  The  devise  in  Smith's  Appeal  was  of 
real  and  personal  property  to  the  testator's  chil- 
dren with  a  provision  that  in. case  of  the  death 
of  any  of  them  without  issue,  his  or  her  share 
should  be  equally  divided  among  the  survivors, 
and,  as  to  the  land,  it  was  held  to  pass  an  estate 
tail  to  the  first  taker. 

The  subsequent  clause  in  regard  to  renting  or 
selling  the  land  can  have  no  effect  on  the  con- 
struction of  the  will,  so  far  at  least  as  the  present 
question  is  concerned.  All  the  questions  arising 
in  the  case  are  so  well  discussed  and  the  authori- 
ties so  fully  cited  in  the  opinion  of  the  learned 
Judge  of  the  Common  Pleas  that  it  is  unnecessary 
to  add  anything  to  what  is  there  so  well  said. 

Judgment  affirmed. 

Opinion  by  Sterrett,  J. 


July.  *79. 94. 


Cohen's  Appeal. 


March  7,  1881. 


Execution — Sheriffs  sale — Purchase-money — 
Distribution  pro  rata — Lien  creditors— Judg- 
ment for  purchase-money — Priority —  Where 
the  lien  is  for  purchase-money  not  necessary  to 
be  so  stated  on  the  face  of  the  judgment  or 
mortgage — Assignee  without  notice,  who  is  not 
—  WhcU  amounts  to  sufficient  notice. 

In  order  that  a  judgment  or  mortgage  may  have  the 
effect  of  a  purchase-money  incumbrance,  it  is  not  neces- 
sary that  the  fact  that  it  is  so  should  be  stated  on  its  face. 

Where  a  mortgage  is  given  to  secure  a  loan  made  by 
the  mortgagee  to  the  cestuis  que  trustent  of  the  mortgagor, 
and  subsequently  the  mortgagor  conveys  his  interest  in 


the  real  estate  mortgaged  to  his  cestuis  que  trustent  by 
a  deed  reciting  the  mortgage  and  conveying  the  title  ex- 
pressly subject  to  the  payment  thereof,  and  on  the  same 
day  the  cestuis  que  trustent  confess  a  judgment  to  the 
mortgagee  expressed  to  be  for  the  amount  of  the  mort* 
gage,  whereupon  the  mortgagee  satisfies  the  mortgage : 

Held,  that  such  judgment,  given  to  the  mortgagee,  is  to 
be  deemed  a  purchase-money  incumbrance,  and  is  there- 
fore entitled  to  share  pro  rata  in  a  distribution  of  the  pro- 
ceeds of  the  real  estate  produced  by  a  sherifiPs  sale  under 
a  prior  judgment,  with  a  judgment  for  purchase-money  or 
his  share  in  the  land  given  by  the  cestuis  que  trustent  to  the 
mortgagor,  and  entered  up  the  same  day  as  the  judgment 
of  the  mortgagee. 

An  assignee  of  said  last-named  judgment,  with  no  ex- 
press notice  of  the  prior  transactions,  is  in  no  better  pod- 
tion  than  his  assignor. 

Appeal  of  Henry  Cohen  from  a  decree  of  the 
Common  Pleas  of  Luzerne  County,  dismissing 
the  exceptions  to  and  confirming  the  report  of 
the  Auditor  appointed  to  distribute  the  proceeds 
of  a  sheriffs  sale  of  the  real  estate  of  Solomon 
Sturmer. 

From  the  evidence  adduced  before  the  Audi- 
tor the  following  facts  appeared : — 

On  Feb.  15,  1876,  E.  G.  Butler  conveyed  the 
real  estate  in  question  to  Sturmer  by  deed  duly 
recorded.  Sturmer  held  the  title  in  trust  for  a 
partnership,  consisting  of  himself,  Bechtold,  El- 
terich,  Luschinger,  and  Mampel,  trading  as 
Sturmer  &  Co.  His  individual  interest  therein 
was  limited  to  certain  mechanics'  liens  held  by 
him  against  it.  On  March  11,  1876,  Sturmer 
confessed  seven  separate  judgments,  aggregating 
1 1 0,480,  which  were  entered  up  and  took  efifect 
as  liens  against  the  property. 

On  Oct.  21,  1876,  certain  of  the  members  of 
the  firm  of  Sturmer  &  Co.  and  others  gave  to 
Sturmer  a  promissory  note  for  $10,000.  This  note 
he  indorsed  over  to  the  First  National  Bank  of 
Pittston,  who  advanced  the  amount  thereof  to  the 
firm.  On  the  same  day  Sturmer,  in  order  to 
secure  this  note,  gave  to  the  bank  a  mortgage  for 
$10,000  on  the  said  real  estate,  which  was  on  the 
same  day  duly  recorded. 

Being  desirous  of  relinquishing  business,  Stur- 
mer, by  deed  dated  Feb.  3,  1877,  conveyed  the 
real  estate  in  question  to  his  four  partners.  This 
deed  recited  all  the  judgments  confessed  by  the 
grantor  which  had  been  entered  as  liens  against 
the  property,  and  also  the  mortgage  to  the  bank, 
conveying  the  title  expressly  subject  to  these 
liens.  On  the  same  day  that  this  deed  was  exe- 
cuted and  delivered  a  judgment  for  $10,000  was 
entered  up  in  favor  of  the  bank  against  Elterich, 
Bechtold,  Luschinger,  and  Mampel,  upon  the 
following  judgment-note : — 

1 10,000.  Pittston,  Pa.,  February  i,  1877. 

For  value  received,  we  promise  to  pay  to  The  First  Na- 
tional Bank  of  Pittston  ten  thousand  dollars,  with  inte- 
rest, two  years  from  this  date,  and  we  do  hereby  confess 
judgment  unto  the  said  First  National  Bank  of  Pittston, 
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for  the  above  sum,  debt,  interest,  and  full  costs  of  suit, 
with  a  release  of  all  errors,  and  with  waiver  of  inquisition 
on  real  estate,  and  with  waiver  of  all  exemption  laws. 

This  instrument  is  given,  and  this  judgment  confessed 
to  secure  the  pajrment  to  the  said  First  National  Bank  of 
Pittston,  of  a  loan  of  ten  thousand  dollars,  made  on  Oct. 
21,  1876,  on  a  promissory  note,  drawn  by  S.  Stunner, 
Ph.  Mampel,  Wm.  Bechtold,  Richard  Bremen,  James  R. 
Wear,  and  L.  Elterich,  to  the  order  of  Solomon  Sturmer, 
and  by  said  Solomon  Sturmer  indorsed  to  the  said  First 
National  Bank  of  Pittston,  which  note  is  now  unpaid. 
The  said  note  to  be  taken  up  by  a  new  note  bearing  even 
date  herewith  drawn  by  Ph.  Mampel,  Wm.  Bechtold,  L. 
Elterich,  Henry  J.  Luschinger,  to  the  order  of  Wm.  Bech- 
told, and  due  ninety  days  after  date,  sU  the  said  First  Na- 
tional Bank  of  Pittston,  and  this  obligation  to  be  and  re- 
main as  collateral  security  for  the  loan  represented  by 
said  note,  and  any  and  every  renewal  thereof,  either 
wholly  or  in  part,  whether  executed  by  all  the  parties 
thereto,  or  by  any  part  of  said  parties,  or  by  any  other 
parties,  until  the  loan  represented  by  said  first  mentioned 
note,  which  this  obligation  is  intended  to  secure,  shall 
have  been  fully  paid  and  discharged,  it  being  understood 
that  said  note  shall  be  renewed  from  time  to  lime,  as  it 
becomes  dut  and  the  discount  paid. 

(Signed),  L.  Eltf.rich, 

Wm.  Bechtold, 
H.  J.  Luschinger, 
Ph.  Mampel. 

On  the  same  day  the  bank  entered  satisfaction 
on  their  mortgage  against  the  said  realty,  though 
there  was  no  agreement  for  such  entry,  and  Stur- 
mer was  ignorant  of  it. 

On  the  same  day  Elterich,  Bechtold,  Lusch- 
inger, and  Mampel  gave  to  Sturmer  a  judgment- 
note  for  I1255.79,  being  the  purchase-money  of 
his  interest  in  the  firm's  real  estate  that  day  con- 
veyed to  them.  This  judgment  was  the  same 
day  entered  up,  but  at  a  later  hour  than  the  entry 
of  the  bank's  judgment.  This  judgment  was,  on 
August  8,  1878,  assigned  to  Henry  Cohen,  who 
had  no  actual  knowledge  of  the  foregoing  trans- 
actions. 

The  real  estate  was  sold  at  sheriflPs  sale  on 
Sept.  7,  1878,  for  $11,005,  under  one  of  the 
judgments  confessed  by  Sturmer  on  March  11, 
1876. 

It  was  conceded  that  all  of  said  last-named 
judgments  confessed  on  March  11,  1876,  were 
entitled  to  priority  in  the  distribution  of  the 
fund.  As  to  the  residue  thereof  it  was  claimed 
both  by  the  bank  and  by  Cohen.  The  Auditor 
awarded  to  Cohen  therefrom  the  full  amount  of 
his  claim,  less  the  sum  of  $425.49,  already  real- 
ized by  him  from  the  sheriflPs  sale  of  certain  per- 
sonalty belonging  to  Elterich  et  aL  The  resi- 
due of  the  fund  he  awarded  to  the  bank. 

To  this  report  exceptions  were  filed  by  the 
bank,  and  sustained  by  the  Court  in  an  opinion 
by  Hand,  J.  The  said  balance  was  by  the  final 
decree  awarded  to  Cohen  and  the  bank  pro  rata, 
the  amount  of  Cohen's  judgment  being  reduced 
as  aforesaid  in  the  ascertainment  of  his  pro  rata 
share.    Cohen  thereupon  took  this  appeal,  as- 


signing for  error  the  action  of  the  Court  in  re- 
fusing to  award  him  the  full  amouni  remaining 
due  on  his  judgment  in  priprity  to  the  judgment 
of  the  bank. 

y.  Vaughan  Darlings  for  the  appellant. 

A  judgment  for  purchase-money  entered  on 
the  day  of  the  delivery  of  the  deed  has  priority 
over  all  other  judgments  entered  the  same  day 
against  the  grantees  in  the  deed. 
Brown  v.  McCormick,  6  W.  64. 
Lyon  V,  McGuffey,  4  Barr,  129. 

When  the  bank,  without  the  knowledge  of 
Sturmer,  satisfied  their  mortgage  against  him, 
and  took  a  general  judgment  against  the  four 
grantees  of  Sturmer,  they  lost  their  priority  of 
lien,  and  could  not  assert  it  again  even  against 
Sturmer  had  he  continued  to  own  the  judgment. 
It  is  submitted  that  Cohen  was  an  assignee  with- 
out notice,  for  the  records,  on  August  6,  1878, 
showed  that  the  bank  mortgage  was  satisfied,  and 
he  cannot  be  bound  by  any  agreement  not  spread 
upon  the  record. 

Hendrickson*s  Appeal,  12  Harris,  363. 
Parke  v,  Neely,  9  Weekly  Notes,  193. 

Steuben  Jenkins ^  for  the  appellees. 

The  claim  of  the  bank  is  recited  in  the  deed, 
and  the  deed  was  made  expressly  subject  to  its 
payment.  As  notice  of  ks  judgment  having  been 
given  for  purchase-money  appears  upon  the  face 
of  the  title,  the  lien  is  preserved.  The  bank  is 
protected  by  the  recital  in  the  deed. 
Irvine  v,  Campbell,  6  Binney,  119. 
Bear  v.  Whisler,  7  W.  144. 

Unpaid  purchase-money  may  be  constituted  a 
lien  by  apt  words  in  a  conveyance. 
Heist  V,  Baker,  13  Wr.  9. 
Neas*s  Appeal,  7  C.  293. 

No  man  can  csdl  a  judgment-creditor  a  pur- 
chaser, nor  has  such  creditor  any  right  to  the 
land.  He  has  neither/wx  in  re  nor  ad  rem.  All 
that  he  has  by  the  judgment  is  a  lien  on  the 
land. 

Cover  V,  Black,  i  Barr,  494. 

The  law  abhors  secret  liens. 
Kauffel  z/.  Bower,  7  S.  &  R.  73. 

The  doctrine  of  equitable  liens  has  never  been 
adopted  in  Pennsylvania. 

Hepburn  v,  Snyder,  3  Barr,  73. 

When  real  estate  has  been  purchased  for  part- 
nership purposes,  a  judgment  /or  a  partnership 
debt  is  payable  out  of  the  proceeds  of  a  sheriflPs 
sale  in  preference  to  judgments  in  favor  of  or 
against  the  separate  partners.  All  the  debts  of 
the  firm  must  be  paid  before  any  of  the  partners 
are  entitled  to  any  part  of  the  fund  arising  from 
the  sale  of  its  property. 

Kell3r'8  Appeal,  4  Harris,  59. 

The  defendant  had  ample  time  and  oppodSih 
nity  to  be  informed  of  the  state  of  the  records 

Whatever  puts  a  pa,rty  on  inquiry  amounts  (» 
notice,  provided  the  inquiry  becomes  a  duty,,  as 
in  the  case  of  purchasers  and  creditors,  wh^a 
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the  inquiry,  if  pursued,  would  lead  to  a  knowl- 
edge of  the  requisite  facts. 

People's  Bank  v,  Spering,  7  Weekly  Notes,  435. 

West's  Appeal,  7  Id.  427. 

MuUiken  v,  Graham,  22  Sm.  484. 

May  2,  1 881.  The  Court.  In  this  case  we 
have  reached  the  conclusion,  with  some  hesi- 
tancy, that  the  decision  of  the  Court  below  was 
right.  The  Auditor  gave  priority  in  the  distri- 
bution, to  the  judgment  held  by  Cohen  over  the 
judgment  of  the  bank.  Both  judgments  were 
entered  the  same  day,  that  of  the  bank  being  en- 
tered first  in  point  of  time.  In  ordinary  circum- 
stances neither  would  have  had  priority,  and  the 
proceeds  would  have  been  divided  between  them 
pro  rata.  But  priority  wj^  claimed  for  the  ap- 
pellant's judgment  on  the  ground  that  it  was  for 
purchase-money,  and  therefore  entitled  to  pri- 
ority as  against  any  other  judgments  entered  on 
the  same  day.  As  a  general  rule,  this  propo- 
sition is  also  true.  But  it  is  claimed  for  the  bank 
that  its  judgment  was  also  given  for  purchase- 
money,  and  was  entitled  to  priority,  because,  on 
its  face,  it  was  given  to  secure  a  debt  anterior  to 
the  conveyance,  and  for  which  a  mortgage  for 
the  same  amount  was  expressly  stipulated  to  be 
paid  by  the  deed  conveying  the  title  to  the  land 
sold  to  the  defendants  in  the  judginents.  The 
Court  below  did  not  award  priority  to  the  judg- 
ment of  the  bank,  but  made  division  of  the  fund 
pro  ra/«  between  it  and  the  appellant's  judgment. 
Was  this  correct?  We  think  it  was,  in  view  of 
all  the  circumstances  of  the  case.  We  think  that, 
as  between  Sturmer  and  his  grantees,  the  defend- 
ants in  both  judgments,  on  the  one  hand,  and 
the  bank,  on  the  other,  the  judgment  of  the  latter 
must  be  regarded  as  having  been  given  for  pur 
chase-money.  Sturmer,  in  trust  for  himself  and 
others,  held  the  legal  title,  and  on  Oct.  21,  1876, 
executed  a  mortgage  to  The  First  National  Bank 
of  Pittston  for  1 10,000  on  the  brewery  property 
in  question,  to  secure  the  payment  of  a  loan  to 
that  amount.  For  this  debt  the  bank  held  the 
promissory  note  of  Sturmer,  indorsed  by  Lusch- 
inger,  Bechtold,  Elterich,  and  Mampel.  The 
Auditor  found,  as  a  fact,  that  the  individual  in- 
terest of  Sturmer,  in  the  property  of  which  he 
held  the  legal  title,  was  limited  to  the  value  of 
some  mechanics'  liens  he  held  against  it.  The 
other  parties,  above  named,  were  interested  with 
him  in  the  ownership  of  the  property,  which  was 
a  brewery,  and  in  the  business  there  conducted. 
On  February  3,  1877,  in  pursuance  of  an  arrange- 
ment for  closing  out  Sturmer's  interest  in  the 
matter,  a  deed  was  delivered  by  him,  conveying 
the  property  to  the  other  parties  named.  Prior 
to  the  date  of  the  mortgage  to  the  bank  Sturmer 
had  confessed  a  number  of  judgments  to  various 
persons,  and  when  the  deed  was  made  it  recited 


these  judgments,  and  also  the  mortgage  of  the 
bank,  and  conveyed  the  title  expressly  subject  to 
the  payment  of  these  liens,  including  the  mort- 
gage. As  the  payment  of  the  debts,  secured  by 
the  judgments  and  mortgage  mentioned,  consti- 
tuted to  that  extent  the  consideration  of  the  con- 
veyance, the  amount  of  money  which  they  rep- 
resent must  be  considered  as  purchase-money  as 
between  the  parties  to  the  deed.  On  the  same 
day  that  the  deed  was  delivered,  a  judgment  was 
entered  of  record  in  favor  of  the  bank,  and 
against  the  grantees  in  the  deed,  for  the  sum  of 
$10,000.  The  instrument,  containing  the  con- 
fession of  this  judgment,  recited  that  it  was  given 
to  secure  the  payment  of  the  loan  of  $10,000, 
made  on  Oct.  21, 1876,  by  the  bank,  **  on  a  prom- 
issory note,  drawn  by  S.  Sturmer,  Ph.  Mampel, 
Wm.  Bechtold,  Richard  Brenton,  Jamesf  R. 
Wear,  and  L.  Elterich,  to  the  order  of  Solomon 
Sturmer,  and  by  said  Solomon  Sturmer  indorsed 
to  The  First  National  Bank  of  Pittston,  which 
note  is  now  unpaid."  The  instrument  further 
recited  that  the  above  note  was  to  be  taken  up 
by  a  new  note  to  be  drawn  by  Mampel,  Bech- 
told, Elterich,  and  Luschinger,  to  the  order  of 
Bechtold,  and  that  the  judgment  was  to  be  held 
as  collateral  security  for  the  payment  of  the  loan. 
On  the  same  day,  but  at  a  later  hour,  that  the 
above  judgment  taken  by  the  bank  was  entered, 
another  judgment,  in  favor  of  Solomon  Stur- 
mer, against  the  said  grantees  in  the  deed,  for 
I1255.79,  was  entered,  and  the  instrument  of 
confession  recited  that  the  obligation  was  for  **a 
balance  of  purchase- money  on  lands  this  day  con- 
veyed by  plaintiff,"  and  that  the  judgment  was 
restricted  to  the  premises  conveyed. 

It  is  contended  by  the  appellee  that  this  was 
not  a  purchase-money  judgment,  but  as  the  par- 
ties themselves  declared  it  to  be  such,  we  think 
it  must  be  so  considered,  as  it  appears  to  have 
been  given  for  a  part  of  the  consideration  of  the 
conveyance.    . 

In  regard  to  the  judgment  held  by  the  bank, 
it  must  be  further  stated  that,  simultaneously 
with  its  entry,  the  bank  entered  satisfaction  of 
the  mortgage  held  against  Sturmer,  though  it  is 
found  that  there  was  no  agreement  for  such  en- 
try of  satisfaction,  and  Sturmer  was  ignorant  of 
it.  It  is  contended  by  the  appellant  that  the 
judgment  of  the  bank  is  not  a  purchase-money 
judgment,  and  that,  even  if  there  had  been  a 
written  agreement  between  the  bank  and  Stur- 
mer that  the  new  judgment  should  have  priority 
of  lien  over  Sturmer's  judgment,  such  agreement 
being  collateral,  and  not  spread  upon  record, 
would  not  bind  one  claiming  by  assignment  from 
Sturmer  of  his  judgment.  This  latter  proposition 
is  undoubtedly  correct  under  the  decisions  (Par- 
sons V,  Wilhelm,  4  Norris,  218,  and  cases  there 
cited).     But  we  think  that  the  judgment  of  the 
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bank  miist  be  considered  as  a  purchase- money 
judgment  in  view  of  all  the  circumstances.  It 
is  true  it  is  not  so  stated  on  its  face,  but  we  do 
not  understand  that  to  be  necessary  in  any  given 
case,  where,  in  point  of  fact,  the  lien,  whether 
it  be  judgment  or  mortgage,  is  given  for  pur- 
chase-money. It  is  also  true  that  the  bank  was 
not  the  vendor  of  the  property  conveyed.  But 
it  was  a  lien-creditor  of  the  vendor  by  a  mort- 
gage antedating  the  conveyance,  and  the  pay- 
ment of  the  lien  was  a  part  of  the  consideration 
of  the  conveyance,  and  so  recited  therein.  If 
this  judgment  had  been  given  by  the  grantees  to 
Sturmer,  and  by  him  assigned  to  the  bank,  it 
would  undoubtedly  have  been  a  purchase-money 
judgment.  Why,  then,  should  the  fact  that  it  is 
given  directly  to  the  bank  prevent  its  being  so 
regaided,  when,  in  point  of  fact,  the  money 
which  it  secures  does  constitute  a  part  of  the 
purchase-money  of  the  property?  By  consent 
of  the  vendor,  the  vendees  contract  directly  with 
the  bank  to  pay  it  this  part  of  the  consideration 
of  the  sale.  In  reality  the  bank  thus  holds,  by 
good  title,  that  portion  of  the  purchase-money 
represented  by  the  amount  of  the  judgment. 
The  only  question  that  remains  is.  Did  Cohen, 
the  assignee  of  Stunner's  judgment,  have  notice 
of  this  quality  of  the  bank's  judgment  ?  He  did 
not  take  his  assignment  until  August  8,  1878, 
about  eighteen  months  after  the  date  of  his  judg- 
ment. He  had  ample  opportunity  to  examine 
the  records,  and,  of  course,  was  bound  by  every 
thing  that  appeared  in  the  title  of  the  defendants, 
or  which,  as  a  nutter  of  record,  affected  that 
title.  When  he  looked  at  the  record  of  the 
judgment  he  was  taking,  he  saw  it  was  for  a  bal- 
ance of  purchase-money  for  property  conveyed 
by  the  deed  recorded  February  3,  1877,  by 
Sturmer  to  the  defendants.  When  he  looked  at 
the  record  of  that  deed,  he  found  that  it  con- 
tained an  express  stipulation  that  the  mortgage 
to  the  bank  for  $10,000  was  to  be  paid  by  the 
grantees,  and  hence  it  constituted  a  part  of  the 
consideration  of  the  conveyance.  When  he  ex- 
amined the  record  of  judgments  against  the  de- 
fendants, he  found  that  on  the  same  day  that  the 
judgment  he  was  buying  was  entered,  and  prior 
in  place  on  the  docket  was  entered  a  judgment 
in  favor  of  the  bank,  against  the  same  defend- 
ants, for  $10,000,  which  recited  upon  its  face 
that  it  was  given  to  secure  the  payment  of  a  loan 
of  $10,000,  made  on  October  21,  1876,  on  a 
note,  upon  which  the  vendor  and  vendees  were 
jointly  liable.  In  looking  at  the  record  of  the 
mortgage,  which  was  recited  in  the  deed  to  the 
defendants  in  his  judgment,  he  would  have  dis- 
covered that  it  was  given  on  the  same  day,  Octo- 
ber 21,  1876,  that  the  note  for  the  same  amount 
was  made,  to  secure  which  the  judgment  was 
given.      The  record  of  the  mortgage  further 


showed  that  it  was  satisfied  on  the  same  day  that 
the  judgment  was  taken  and  entered.  We  think 
that,  in  these  circumstances,  Cohen  cannot  be 
regarded  as  an  assignee  without  notice,  and  that 
as  between  him  and  the  bank  the  equities  are  at 
least  equal.  It  is  a  familiar  rule  that  whatever 
puts  a  party  on  inquiry  amounts  to  notice,  pro- 
vided the  inquiry  becomes  a  duty,  as  in  the  case 
of  purchasers  and  creditors,  when  the  inquiry,  if 
pursued,  would  lead  to  knowledge  of  the  requisite 
facts.  (Parke  v,  Neeley,  9  Norris,  p.  59 ;  Mulli- 
ken  V,  Graham,  22  P.  F.  S.  490.)  We  agree 
with  the  learned  Judge  of  the  Court  below,  that 
in  view  of  these  facts  Cohen  could  ask  for  no 
preference;  that  Sturmer,  upon  manifest  consid- 
erations, has  no  claim  to  preference  as  against 
the  bank.  This  view  of  the  case  makes  it  un- 
necessary to  consider  the  various  assignments  of 
error  in  detail.  The  facts  upon  which  we  de- 
termine it  are  not  controverted. 

Decree  affirmed  at  the  costs  of  the  appellant. 

Opinion  by  Green,  J. 


Jan.  '81, 168. 


Kern  V.  Powell. 


June  3,  1881. 


Assignments  for  benefit  of  creditors — Preference 
— Act  of  March  24,  1818  (j  Sm,  Z.  /J2) — 
Act  of  April  IT ,  1843,  (JP,  Z.  273)-^Record' 
ing  of  assignment. 

An  unrecorded  assignment  of  property,  in  trust  for  the 
benefit  of  a  single  creditor,  is  invalid  as  against  a  subse* 
quent  general  recorded  assignment  for  the  benefit  of  all 
the  assignor's  creditors.  If,  therefore,  the  assignees  under 
the  last  named  assignment  take  and  sell  the  property 
named  in  the  first  assignment,  the  assignee  under  said 
first  named  assignment  can  recover  neither  the  pro- 
ceeds nor  avails  of  the  said  property. 

Error  to  the  Common  Pleas  of  Lehigh  County. 

Assumpsit,  by  A,  M.  Kern,  in  trust  for  Mary 
Ann  Kern,  against  W.  B.  Powell,  assignee  for 
the  benefit  of  creditors  of  William  Kern. 

On  the  trial  before  Albright,  P.  J.,  the  fol- 
lowing  facts  appeared. 

On  March  28,  1877,  William  Kern  being 
honestly  indebted  to  his  wife,  Mary  Ann  Kern, 
in  the  sum  of  $7280,  executed  an  assignment  to 
his  son,  Albert  M.  Kern,  in  trust  for  the  sole  use 
of  Mary  Ann  Kern,  of  certain  cattle,  farm  stock, 
and  other  personal  property  on  a  farm  belonging 
to  the  assignor  in  the  possession  of  said  Albert 
M.  Kern,  with  power  to  sell  the  same  for  the 
use  of  Mary  Ann  Kern.  This  paper  was  not 
recorded.  On  April  7,  1877,  William  Kern 
made  a  general  assignment  for  the  benefit  of  his 
creditors  to  W.  B.  Powell,  duly  recorded  within 
thirty  days.  Powell,  acting  as  such  assignee, 
appraised  and  subsequently  sold  the  property 
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assigned  by  the  deed  of  trust  to  Albert  M.  Kern, 
with  full  knowledge  of  the  fact  th^t  it  had  been 
so  assigned.  There  was  some  conflicting  evi- 
dence that  this  sale  was  made  by  the  consent  of 
Albert  M.  Kern,  trustee,  on  the  understanding 
that  the  question  of  his  title  to  the  proceeds 
should  be  settled  before  the  auditor  to  whom 
Powell's  account  and  the  fund  should  be  referred 
by  the  Court  of  Common  Pleas.  Soon  after  the 
sale  William  Kern  was  adjudicated  a  bankrupt, 
and  under  an  order  of  the  United  States  Court 
Powell  filed  his  account  in  that  Court,  in  which 
he  charged  himself  with  the  proceeds,  stated  the 
claim  of  Albert  M.  Kern,  trustee,  and  asked  that 
the  sum  of  $10,000  be  set  aside  to  await  its 
determination.  At  the  time  this  suit  was 
brought  Powell's  account  was  pending  before  a 
register  in  bankruptcy,  to  whom  it  was  referred 
to  adjust  and  report  distribution  of  the  funds 
**  the  same  as  if  they  were  in  the  hands  of  an 
assignee  in  bankruptcy." 

The  plaintiff  requested  the  Court  to  charge, 
inter  alia,  in  substance,  that  Powell  having  ad- 
mitted that  he  sold  with  full  knowledge  of  the 
trust  iri  favor  of  Mary  Ann  Kern,  was  personally 
liable  to  her  for  the  proceeds,  whether  or  not 
the  sale  was  made  by  consent  and  upon  an  agree- 
ment of  her  trustee  to  claim  the  proceeds  before 
an  auditor,  and  that  the  fact  that  Powell  was 
assignee  for  benefit  of  creditors  was  no  defence. 
The  Court  declined  so  to  charge,  and  in  the 
general  charge  submitted  to  the  jury  as  a  question 
of  fact  whether  the  sale  by  Powell  was  made 
with  the  consent  of  Albert  M.  Kern,  trustee,  on 
the  understanding  that  he  would  claim  the  pro- 
ceeds before  an  auditor,  and  instructed  them 
that  if  it  was  with  his  consent  the  plaintiff  could 
not  recover,  otherwise  the  verdict  should  be  for 
the  plaintiff. 

Verdict  for  the  defendant,  and  judgment 
thereon.  The  plaintiff  took  this  writ,  assigning 
for  error,  inter  alia,  the  refusal  of  the  Court  to 
charge  as  requested,  and  the  charge  of  the 
Court. 

Edward  Harvey  (with  whom  was  O.  E,  Hoi- 
man),  for  plaintiff  in  error. 

The  defendant,  as  assignee  of  William  Kern 
for  the  benefit  of  creditors^  was  a  volunteer, 
and  standing  in  the  shoes  of  his  assignor  could 
not  acquire  any  rights  in  derogation  of  the  prior 
assignment  in  trust  for  Mary  Ann  Kern. 

Ritter  v,  Brend linger,  8  Sm.  68. 

Spackman  v,  Ot(,  15  Ibid.  131. 

In  re  Fulton's  Estate,  I  Ibid.  211. 
Whatever  trusts  affect  the  assignor  affect  both 
the  assignee  and  the  general  creditors  claiming 
under  the  assignment. 

Garrison's  Appeal,  2  Grant,  216. 

Vandyke  v,  Christ,  7  W.  &  S.  373. 
Powell    having    assumed    to    sell    the    trust 
property,  the  proceeds  in  his  hands  are  clothed 


with  the  same  trust  as  the  property  was,  or  if  he 
has  parted  with  the  proceeds  he  is  individually 
liable.  A  volunteer  is  bound  by  the  trust  al- 
though he  had  no  notice  of  it  (Sadler's  Appeal, 
6  Nor.  154),  but  here  Powell  had  actual  knowl- 
edge and  notice.  No  breach  of  trust  by  the 
trustee  could  relieve  Powell  from  liability  to  the 
cestui  que  trust  who  was  no  party  to  the  assign- 
ment. 

Pratt  V,  Lewis,  4  Wh.  22. 

Perry  on  Trusts,  {  438,  |  245. 

Hatz*s  Appeal,  4  Wr,  209. 

Guillou  V.  Peterson,  7  Weekly  Notes,  268. 
The  Court  therefore  erred  in  submitting  to  the 
jury  as  a  test  of  the  plaintiff's  right  to  recover  the 
question  whether  he  made  the  sdleged  agreement 
that  Powell  should  sell  the  trust  property. 

Jas,  S,  Biery  and  R,  E,  Wright  &*  Son,  for 
defendant  in  error. 

The  jury  found  that  the  plaintiff  consented  to 
the  sale  by  Powell,  and  agreed  to  follow  the 
fund  before  an  auditor.  He  is  therefore  bound 
by  the  agreement,  even  though  because  of  the. 
bankruptcy  proceedings  no  auditor  could  be 
appointed,  and  he  is  estopped  from  seeking  to 
hold  Powell  personally  liable  by  reason  of  the 
sale  made  by  his  own  consent. 

October  3,  1881.  The  Court.  The  view 
we  take  of  this  case  makes  it  unnecessary  to  con- 
sider the  assignments  of  error  in  detail. 

Both  parties  claim  by  assignment  from  Wil- 
liam Kern,  in  trust ;  the  legal  plaintiff  in 
trust  for  the  equitable  plaintiff  by  assignment 
dated  the  28th  March,  1877,  and  the  defendant 
as  general  assignee  for  the  benefit  of  all  credi- 
tors by  assignment  dated  7th  April  thereafter. 

Section  one  of  the  Act  of  17th  April,  1843, 
(Purd.  Dig.  91),  declares  all  assignments  of 
property  in  trust  thereafter  made  by  debtors  to 
trustees  to  prefer  one  or  more  creditors,  except 
wages  of  laborers  not  severally  exceeding  fifty 
dollars,  shall  be  held  and  construed  to  enure  to 
the  benefit  of  all  the  creditors  in  proportion  to 
their  respective  demands,  and  that  all  such  as- 
signments shall  be  subject  in  all  respects  to  the 
laws  now  in  force  relating  to  voluntary  assign- 
ments. The  fifth  section  of  the  Act  of  24th 
March,  1818  (Purd.  Dig.  92),  requires  all  such 
assignments  to  be  recorded  within  thirty  days 
after  their  execution,  in  the  office  for  recording 
of  deeds  in  the  county  in  which  the  assignor 
resides,  and  on  failure  to  so  record,  the  assign- 
ment shall  be  considered  null  and  void  as  against 
any  of  the  creditors  of  the  assignor.  The  first 
section  of  the  Act  of  14  June,  1836,  makes  it 
the  duty  of  the  assignee  within  like  time,  to  file 
in  the  office  of  the  prothonotary  an  inventory  of 
the  property  assigned. 

The  assignment  to  the  plaintiff  was  in  trust,  to 
pay  a  debt  due  to  the  wife  of  the  assignor,  which 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


549 


was  not  for  the  payment  of  wages  for  labor,  and 
none  of  the  requirements  of  the  statutes  relating 
to  voluntary  assignments  were  complied  with  by 
this  assignee.  This  assignment,  in  express 
terms,  gave  a  preference  to  one  of  the  creditors 
of  the  assignor.  Such  attempted  preference  is 
made  inoperative  by  the  Act  of  1843.  (Worman 
V.  Wolfersberger's  Executors,  7  Harris,  59; 
Watson  z?.  Bagaley,  2  Jones,  164;  Fallon's  Ap- 
peal, 6  Wright,  235 ;  Miner's  Nat.  Bank's  Ap- 
peal, 7  P.  F.  Smith,  193;  Wallace  v.  Wain- 
wright,  6  Norris,  263.) 

llie  assignment  to  his  son,  both  in  express 
terms  and  by  legal  intendment,  created  a  trust. 
It  declares  the  transfer^  to  be  'Mn  trust  and  for 
the  sole  use  of  my  wife,  Mary  Ann  Kern."  It 
proceeds,  **and  I  authorize  my  said  son  to  sell 
any  portion  of  said  property,  and  convert  the 
same  into  money,  and  to  otherwise  use  said 
property,  to  the  use  of  my  said  wife."  It  is  not 
the  case  of  a  transfer  of  property  directly  to  the 
creditor.  That  would  not  be  an  assignment  in 
trust  under  the  statute.  (Chaffees  v.  Risk,  12 
Harris,  432.)  This  assignee  is  not  a  creditor. 
The  object  and  intended  effect  of  this  assign* 
ment  were  to  vest  the  legal  interest  in  him  and 
the  equitable  interest  in  another.  That  is  clearly 
a  trust.  (Chaffees  v.  Risk,  j«/ray  Wallace  v, 
Wainwright,  supra,") 

All  preference  of  the  plaintiff  under  the  as- 
signment, was  annulled  by  the  Act  of  1843. 
Non-compliance  with  the  Act  of  18 18  made  the 
assignment  void  against  all  creditors,  of  whom 
the  defendant  is  the  representative.  The  prop- 
erty enured  to  their  benefit.  It  all  passed  to 
the  defendant  as  general  assignee,  who  did 
comply  with  the  requirements  of  the  statute. 

He  having  taken  and  sold  the  property  in 
execution  of  his  trust,  the  plaintiffs  cannot  in 
this  action  recover  from  him  the  proceeds  or 
avails  thereof.  (Heckert's  Appeal,  12  Harris, 
482;  Vanarsdale  v,  Richards,  i  Whar.  408.) 

It  is  true,  a  voluntary  assignee  is  not  a  bona 
fide  purchaser  for  value,  as  Is  shown  in  Wright 
and  Slingluff  v,  Wigton  (3  Norris,  166)  and 
the  cases  there  cited.  That  rule  of  law,  how- 
ever,  does  not  prevent  full  effect  being  given  to 
the  Act  of  1843  when  applied  to  an  assignment 
in  conflict  therewith. 

As  under  any  view  of  the  case  presented,  the 
plaintifls  cannot  recover,  the  learned  Judge 
committed  no  error  to  their  prejudice. 

Judgment  affirmed. 

Opinion  by  Mercur,  J. 


July, '80,  41.  May  1 1,  1881. 

Packer  v.  Schrader  Mining  and 
Manufacturing  Co. 

Survey — Presumption  of  regularity —  When  abso- 
lute—  Chamber  survey —  What  does  not  consti- 
tute. 

A  surveyor  in  executing  a  warrant  may  adopt  the  lines 
of  older  or  contemporaneous  surveys  as  boundaries  with- 
out marking  them  afresh  upon  the  ground.  A  survey  so 
executed  will  not  be  deemed  a  chamber  survey. 

Paschall  v,  Jones,  5  Smith,  153,  followed. 

Where  a  survey  has  been  returned  and  accepted  without 
caveat,  the  presumption,  after  twenty-one  years,  \&  Juris  et 
dejure  that  it  was  made  on  the  ground. 

Ormsby  v,  Ihmsen,  10  Casey,  462,  followed. 

When  the  regularity  of  a  survey  is  legally  fixed  and  ab- 
solute, it  remains  for  a  jury  to  determine  whether  upon 
the  ground  snch  lines,  adjoiners,  or  other  marks  can  be 
found,  as  will,  to  a  reasonable  certainty,  determine  the 
location  of  the  tract  claimed  under  tliat  survey. 

Where  two  warrants  of  different  date  are  located  by  the 
same  surveyor,  the  former  being  returned  as  surveyed  be- 
fore, but  not  being  returned  until  after  the  survey  of  the 
latter,  the  adoption  of  the  junior  warrant  as  an  adjoinder 
of  the  senior  survey  ought  to  have  no  other  effect  than  to 
aid  in  the  location  of  the  older  warrant 

Error  to  the  Common  Pleas  of  Bradford  Co. 

Trespass  quare  clausum  fregit,  by  E.  A. 
Packer  against  the  Schrader  Mining  and  Manu- 
facturing Company,  for  cutting  timber  on  land 
of  the  plaintiff,  and  converting  the  same. 

Pleas,  "not  guilty,"  and  ^* liberum  tenemen- 
turn:' 

The  suit  was  originally  brought  by  E.  A. 
Packer  and  several  others,  but  the  record  was 
afterwards  amended  by  striking  off  all  the  other 
names,  so  that  Packer  remained  sole  plaintiff. 

The  plaintiff  claimed  title  to  the  land  on  which 
the  alleged  cutting  was  done,  and  traced  back 
his  title  to  a  warrant  for  a  tract  of  unseated  land 
to  one  George  Moore,  dated  April  27, 1792,  **  for 
400  acres  adjoining  or  near  lands  this  day  granted 
to  Samuel  Temple;"  indorsed  as  "surveyed 
November  21,  1792;"  and  returned  into  the 
land  office  on  January  8,  1 795 .  Plaintiff  showed 
that  he  and  those  under  whom  he  claimed  had 
paid  the  taxes  on  this  tract  down  to  the  time  of 
the  alleged  trespasses,  which  were  committed  in 
1867,  '68,  '69.  The  plaintiff  further  showed  by 
several  practical  surveyors  that  they  had  recently 
made  an  examination  and  survey  of  the  land  in 
the  vicinity  of  the  place  where  the  cutting  was 
done ;  that  they  located  the  Moore  survey  by 
original  marks  found  on  the  ground.  That  the 
return  called  for  a  hemlock  at  the  northeast  cor- 
I  ner ;  that  they  found  and  blocked  it,  and  that  it 
was  plainly  marked  on  four  sides  for  a  corner  of 
[the  George  Moore:  that  commencing  at  the 
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southwest  corner  of  the  Moore  and  running 
north,  they  found  the  west  line  plainly  marked 
for  nearly  one  hundred  rods ;  this  brought  them 
to  the  southeast  corner  of  the  Robert  Erwin,  a 
tract  of  land  surveyed  the  next  day  after  the 
Moore,  and  calling  for  it  as  a  boundary.  The 
Erwin  called  for  a  hemlock  sapling  as  its  south- 
east corner.  This  comer  was  found,  plainly 
marked  1792.  From  this  point  no  north  line 
could  be  traced.  Plaintiff  further  showed  that 
the  defendants  cut  and  took  all  the  valuable  tim- 
ber from  about  250  acres  of  the  Moore  tract. 
He  also  gave  evidence  of  the  value  of  the  timber, 
etc.,  and  rested. 

The  defendants  did  not  dispute  the  fact  of 
cutting,  but  claimed  title  to  the  land  on  which  it 
was  done,  under  a  warrant,  survey,  and  patent 
for  a  tract  of  409  acres  of  unseated  land,  to 
Andrew  Tybout,  on  which  they  and  their  prede- 
cessors in  title  had  regularly  paid  taxes.  The 
warrant  was  dated  15  February,  1794;  survey 
thereon  was  made  March  24,  1794.  There  was 
an  interference  of  about  250  acres  between  the 
Moore  and  Tybout  tracts.  The  Tybout  covered 
about  250  acres  of  the  northern  portion  of  the 
Moore.  The  return  of  the  Moore  called  for  a 
tract  surveyed  to  Henry  and  Joseph  Betz  on  the 
east.  It  was  shown  that  this  east  line  was 
marked  1792,  and  that  the  Betz  tracts  on  the 
east  were  warranted  25  February,  1793,  ^^^ 
.surveyed  July  4,  1793,  by  the  same  surveyor 
who  had  surveyed  the  Moore.  The  defendants 
claimed  that  the  Moore  was  a  chamber  survey. 

The  Court  charged  the  jury,  infer  a/ia,  as  fol- 
lows : — 

**  If  there  was  a  survey  under  the  Moore  war- 
rant, before  the  24th  March,  1794,  the  time  the 
Tybout  was  surveyed,  the  title  under  the  Moore 
patent  dates  back  to  the  date  of  the  warrant,  but 
if  it  was  not  surveyed  until  after  the  Tybout  was 
surveyed  then  the  title  to  the  land  was  in  the 
defendants.  I  mean  by  survey,  actual  survey  on 
the  ground.  It  was  the  duty  of  the  deputy-sur- 
veyor to  go  upon  the  ground,  run  and  mark  the 
lines,  and  establish  the  comers.  In  many  in- 
stances he  neglected  his  duty  and  omitted  to  do 
this,  and  made  a  draft  in  his  office  of  a  pretended 
survey,  and  returned  it  into  the  land  office. 
These  surveys,  so  returned,  but  never  actually 
made  on  the  ground,  are  commonly  called 
'chamber  surveys.'  It  is  claimed  on  the  part 
of  the  defendants  that  the  survey  of  the  Moore 
warrant  was  a  chamber  survey.  This  allegation 
presents  the  principal  question  as  to  title ;  for  I 
think  the  undisputed  evidence  shows  that  the 
Tybout  was  located  by  actual  survey  in  the  year 
1794.  Had  the  Moore  been  surveyed  before 
that  time?  To  determine  this  question  you 
must  consider  all  the  evidence  bearing  upon  it. 
I  think  there  is  no  dispute  but  that  the  line  for  a 


long  distance,  both  north  and  south  of  the  hem- 
lock comer,  was  run  upon  the  ground  in  the 
year  1792.  It  is  not  enough  that  he  was  there 
to  survey  other  warrants  that  adjoin  it.  Was  he 
there,  and  did  he  survey  the  Moore  warrant?" 

The  jury  found  for  defendants,  on  which  ver- 
dict judgment  was  entered.  The  plaintiff  there- 
upon took  this  writ,  assigning  for  error,  inter 
aiia,  the  portion  of  the  chaise  of  the  Court 
above  given. 

If.  C,  De  Witty  for  plaintiff  in  error. 

Prior  to  1800,  the  surveyor-general  indorsed 
no  acceptance  upon  returns.  The  indorsenaent 
on  this  return  '*Ret*d,  etc.,  8  Jan*y,  1795," 
showed  that  there  had  been  a  return  prior  to  this 
date.  Where  a  survey  is  found  in  the  office, 
without  any  marks  or  other  evidence  to  show 
when  it  was  returned,  it  becomes  a  matter  of 
fact  for  the  jury  to  determine  when  it  was  re- 
turned ;  and  it  is  error  in  the  Court  to  give  a 
legal  direction  on  the  subject. 
Snyder  z^.  Bowman,  4  WaUs,  132. 

The  instructions  of  the  Court  that  the  title  of 
defendants  dated  back  to  the  date  of  the  survey 
was  erroneous.  Unless  it  is  certain  that  the 
error  did  the  plaintiff  no  harm,  the  judgment 
must  be  reversed,  and  the  cause  sent  back  for 
another  trial. 

Riddlesburg  Coal  Co.  v.  Rogers,  15  Smith,  418. 

There  is  no  evidence  in  this  case  that  in  many 
cases  the  deputy  surveyor  "neglected  and 
omitted  to  do  his  duty."  The  presumption  is 
that  he  performed  his  duty. 

Fugate  V.  Coxe,  4  Serg.  &  Raw.  293. 
Meade  v.  Haymaker,  3  Yeates,  71. 
Wilson  V.  Horner,  9  Smith,  155. 

A  chamber  survey  is  not  ipso  facto  a  void 
act. 

Glass  V.  Gilbert,  8  Smith,  291. 

One  line,  or  part  of  a  line  of  an  old  survey, 
found  on  the  ground  makes  the  whole  good. 

Norris  V.  Hamilton,  7  Walts,  97. 

Lamboum  v,  Hartwick,  10  S.  &  R.  113. 
It  is  not  essential  to  the  validity  of  a  survey  in 
all  cases,  that  the  deputy-surveyor  should  have 
gone  on  the  ground  to  execute  the  warrant.  If 
the  land  be  bounded,  etc.,  it  is  sufficient.  If  it 
be  by  the  adoption  of  old  lines,  of  older  surveys, 
made  under  authority  of  law,  to  the  same  extent 
that  is  necessary  to  make  a  good  survey  on  the 
ground,  it  is  as  valid  as  though  done  by  running 
and  marking  the  line  afresh. 

Caul  V,  Spring,  2  Watts,  390. 

Glass  V,  Gilbert,  8  Smith,  291. 
Davies    and  Sanderson^   for  defendants    in 
error. 

May  2,  1 88 1,  The  Court.  The  question 
involved  in  this  case  is  a  very  simple  one ;  one 
of  location  only.  The  Moore  survey  was  older 
than  the  Tybout.  It  was  regularly  returned  and 
accepted,  and  was  also  patented.    If,  therefore. 
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there  were  any  marks  found  on  the  ground,  or 
any  adjoinders  called  for  by  the  survey,  as  re- 
turned to  the  land  office,  by  which  the  position 
of  the  tract  could  be  ascertained,  this  controversy 
ought  to  have  been  determined  by  the  jury,  in 
favor  of  the  owners  of  this  survey. 

We  repeat,  the  question  was  one  simply  of  the 
location  of  the  Moore  warrant.  Was  there  a 
comer  or  line  found  on  the  ground  which  was  a 
comer  or  line  of  this  tract?  If  so,  the  question 
was  resolved;  for,  from  either,  the  location  of 
the  warrant  could  be  readily  and  certainly  deter- 
mined by  simply  following  the  courses  and  dis- 
tances called  for  by  the  survey.  So,  if  there 
were  known  adjoinders,  the  location  could,  in 
like  manner,  easily  be  established. 

But  the  Court  below,  departing  from  this  sim- 
ple proposition,  erred  in  two  principal  points : 
(i)  in  submitting  to  the  jury  the  question  whether 
or  not  the  Moore  survey  was  a  chamber  survey ; 
(2)  in  saying  to  the  jury,  that  it  was  not  enough 
that  the  surveyor  was  on  the  ground  to  survey 
adjoining  warrants,  if  he  was  not  there  to  survey 
the  Moore  warrant.  This,  of  course,  meant  that 
he  could  not  adopt  the  lines  of  older  or  contem- 
poraneous surveys  as  the  lines  of  the  Moore 
tract.  But  inParshall  v.  Jones  (5  P.  F.  S.  153), 
it  was  said,  following  McRhea  v,  Plummer  (i 
Binn.  227),  and  Caul  v.  Spring  (2  Watts,  390), 
that  the  lines  of  older  surveys  may  be  adopted 
for  a  later  warrant,  without  re-running  or  re- 
marking them,  and  that  such  a  survey  is  not  a 
chamber  survey.  To  us,  indeed,  it  seems  strange 
that  a  proposition  so  obvious  and  reasonable 
should  ever  have  been  doubted ;  for  as  it  is  ad- 
mittedly improper  to  re-mark  old  lines  when 
adopted  for  a  new  survey,  why  should  they  be 
re-run  ?  Certainly,  for  the  purposes  of  location, 
this  would  be  an  unnecessary  labor,  and  to  us  no 
reason  occurs  for  the  enforcement  of  such  a 
work,  except  to  compel  the  deputy-surveyor  to 
earn  his  fees. 

A  chamber  survey  is  one  that  has  never  been 
made  upon  the  ground,  but  where  a  survey  has 
been  returned  and  accepted  without  a  caveat,  the 
presumption  after  twenty-one  years,  as  was  held 
m  Ormsby  v,  Ihmsen  (10  Casey,  462),  \s juris  et 
dejure  that  it  was  made  on  the  ground.  In  other 
words,  this  presumption  is  one  that  no  fact, 
however  obvious,  can  rebut.  In  the  case  just 
cited,  the  Court  below,  whilst  holding  that,  after 
the  period  mentioned,  the  survey,  returned  by 
the  proper  officer,  was  by  law  presumed  to  have 
been  run  upon  the  ground,  nevertheless  in- 
structed the  jury  that  this  presumption  might  be 
rebutted  by  positive  proof.  This  was  held  to  be 
error ;  that  such  was  not  the  nature  of  the  pre- 
sumption attending  a  survey  returned  without 
objection,  for  more  than  twenty-one  years ;  that 
the  presumption  was  absolute  in  its  character*  * 


legal  conclusion.  A  like  result  was  arrived  at  in 
the  cases  of  Lamboum  v,  Hartswick  and  Mock  t/. 
Astley  (13  S.  &  R.  113,  382).  Justice  Duncan, 
who  delivered  the  opinions  in  both  these  cases, 
in  substance  said,  that,  prima  facie,  a  survey  was 
made  as  returned,  and  that  it  was  the  business  of 
the  adverse  party  to  disprove  it.  But  that  where 
time,  analogous  to  the  Statute  of  Limitations,  had 
run ;  where  the  owner  had  continued  to  pay 
the  public  taxes,  and  where  there  had  been  no 
caveat,  a  presumption  of  law  ought  to  arise  in 
favor  of  the  regularity  of  the  survey. 

Following  these  cases,  Huston,  J.,  in  Norris 
V.  Hamilton  (7  Watts,  91),  held  **  that  after  a 
survey  had  been  returned  more  than  twenty-one 
years,  the  presumption  that  it  had  been  legally 
made  became  a  violent  presumption,  or  as  is 
said  in  the  last  case,  not  to  be  contradicted." 
The  same  idea  is  repeated  in  Bellas  z^.  Cleaver 
(4  Wr.  267),  per  Thompson,  J. 

How  then,  in  view  of  these  authorities,  does 
the  case  in  hand  stand?  The  Moore  warrant 
purported  to  have  been  sui-veyed  on  the  21st  of 
November,  1792,  and  was  duly  returned,  ac- 
cepted and  patented,  this  final  act  of  the  land 
office  occurring  on  the  24th  of  February,  1795. 
Then  for  twenty-one  years  after  the  date  of  this 
survey,  the  prima  facie  presumption  was  in  favor 
of  its  correctness,  nevertheless,  within  that  time, 
this  presumption  wzs  prima  facie  only,  and  might 
have  been  rebutted  by  those  interested  in  the 
interfering  Tybout  survey  by  a  caveat  or  in  an 
action  of  ejectment;  neglecting  this,  allowing 
the  survey  to  remain  unquestioned  for  the  period 
above  mentioned,  the  presumption  became  abso- 
lute and  was  no  longer  open  to  attack. 

The  regularity  of  the  survey  being  thus  legally 
fixed  and  absolute,  it  but  remains  for  a  jury  to 
determine  whether  upon  the  ground  such  lines, 
adjoinders,  or  other  marks,  can  be  found  as  will, 
to  a  reasonable  certainty,  determine  the  location 
of  the  plaintiffs  claim. 

Finally  as  the  Moore  and  Betz  warrants  were 
located  by  the  same  surveyor,  and  as  the  former 
was  not  returned  until  after  the  survey  of  the 
latter,  the  adoption  of  the  junior  warrants  as 
adjoinders  of  the  senior  survey,  ought  to  have  no 
other  effect  than  to  help  in  the  location  of  the 
older  warrant. 

The  judgment  of  the  Court  below  is  reversed, 
and  a  new  venire  is  ordered. 

Opinion  by  Gordon,  J. 
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Common  ^Jleas— IBqultg* 


C.  p.  No.  I.  March  l6,  i88l. 

Cox  et  al.  V.  The  Philadelphia,  Wilming- 
ton,  and  Baltimore  Railroad  Company. 

Equity — Specialinjunction — Laches — A  court  of 
equity  will  not  grant  a  special  injunction  to  re- 
strain the  obstruction  of  a  public  street  at  the 
suit  of  a  private  citizen^  unless  particulctr  dam- 
age is  alleged  to  be  suffered  by  such  citizen — 
Laches  will  be  inferred  where  the  citizen  hcu 
acquiesced  for  thirty  years  in  the  obstruction 
— Public  and  private  nuisance. 
Sur  demurrer  to  bill  for  injunction. 
The  bill  was  filed  to  compel  the  removal  of 
certain  fences  and  other  obstructions  maintained 
by  the  defendants  across  Fifteenth  Street,  on  the 
premises  occupied  by  the  company.    It  set  forth 
that  the  complainant  became  seised  of  a  certain 
lot  on  the  east  side  of  said  street,  above  Carpenter 
Street,  in  1846,  and  that  the  same  was  conveyed  in 
1878  to  his  wife,  he  having  first  erected  certain 
buUdings  thereon.    That  in  pursuance  of  the  Act 
of  Assembly  of  1808  Fifteenth  Street  was  duly  laid 
out  on  the  plans  of  the  then  township  of  Moya- 
mensing  over  and  across  the  lot  of  land  now  occu- 
pied by  defendants.  That  a  petition  was  presented 
to  the  Court  of  Quarter  Sessions  of  the  city  in 
1847,  praying  for  a  jury  of  view,  which  jury  re- 
ported in  favor  of  opening  said  street,  and  that 
the  report  was  confirmed  in  1848.    That  there- 
upon the  said  street  became  a  lawful  public  high- 
way from  South  to  Federal  Street,  which  in- 
cluded defendants'  premises,  and  was  used  as  such 
until  1852.     That  the  defendants  had  acquired 
title  to  a  lot  between  said  streets  in  1850  and 
185 1,  and  had  built  fences  across  said  Fifteenth 
Street  at  both  sides  where  the  street  crossed  their 
lot,  thus  entirely  closing  it,  without  lawful  author- 
ity, solely  for  the  use  and  benefit  of  defendants. 
That  the  citizens  in  the  neighborhood  had  made 
various  efforts  to  have  the  said  obstructions  re- 
moved both  by  Councils  and  the  Legislature, 
but  without  effect.     That  said  obstructions  were 
a  public  nuisance,  and  had  greatly  decreased  the 
value  of  real  estate  in  the  neighborhood,  and 
that  the  buildings  of  the  complainants  erected 
on  their  lot  had  been  depreciated  in  value  to  the 
extent  of  one-third  by  such  obstructions. 

The  bill  then  prayed  that  the  defendant  cor- 
poration be  enjoined  from  maintaining  any  ob- 
struction across  the  line  of  said  Fifteenth  Street. 
The  defendants  demurred — 
I  St.  Because  complainants  had  no  such  inte- 
rest as  entitled  them  to  the  relief  sought. 

2d.  Because  it  was  not  alleged  that  the  dam- 


ages caused  by  opening  said  street  were  paid 
within  one  year. 

3d.  Because  the  allegations  of  efforts  to  re- 
open the  street  after  it  was  closed  by  defendants 
rendered  the  bill  uncertain,  contradictory,  and 
multifarious,  and  tend  to  show  an  abandonment 
of  the  previous  opening. 

4th.  Because  the  bill  did  not  sufficiently  set 
forth  the  proceedings  of  1648,  and  failed  to  aver 
that  any  order  was  issued  to  the  supervisor  to 
open  the  said  street. 

McCaffrey^  Pettit^  and  Sellers ^  for  complain- 
ants. 

Any  citizen  sustaining  special  injury  may  sup- 
port an  action  against  one  maintaining  a  public 
nuisance. 

Hughes  V.  Heiscr,  I  Binn.  463. 

Alexander  v.  Kerr,  2  Rawle,  83. 

Mayor  v.  Scott,  i  Barr,  309. 

Faust  V.  Railroad,  3  Phila.  164. 
The  proper  remedy  to  prevent  the  continu- 
ance of  such  nuisance  is  by  injunction. 

Story's  Eq.  Jur.,  {  924. 

Hill  on  Injunctions,  572,  {  2. 

Angell  on  Highways,  {{  283-4. 

Phila's  Appeal,  28  Smith,  33. 
The  special  injury  is  admitted  by  the  de- 
murrer. 

The  defendants  acquired  title  after  the  pro- 
ceedings under  which  Fifteenth  Street  was 
openea,  and  the  right  to  damages  belonged  to 
the  then  owners,  and  did  not  pass  to  the  pur- 
chasers. 

Tenbrooke  v.  Jahke,  27  Sm.  392. 

McFadden  v.  Johnson,  22  Ibid.  335. 
No  lapse  of  time  and  no  acquiescence  will  bar 
an  action  by  a  citizen  for  a  public  nuisance,  or 
legalize  a  purpresture. 

Act  of  April  15,  1782,  {  II,  2  Sm.  L.  51. 

City  V,  Crump,  6  Philada.  275. 

Times  Pub.  Co.  v.  Ladomus,  5  Weekly  Notes,  33. 

Saul  V.  Turnpike  Co.,  3  Ibid.  270. 

Northern  R.R.  v.  Com.,  9  Iliid.  129. 
As  the  street  was  actually  opened  it  is  un- 
necessary to  aver  that  an  order  was  issued  to 
carry  into  effect  the  decree  of  Court  that  it 
should  be  opened ;  such  an  order  will  be  pre- 
sumed. 

Springbrook  Road,  14  Sm.  451. 

Siiaw  V,  Boyd,  2  Jones,  215. 

McCoy  V,  Michew,  7  W.  &  S.  386. 

Cromelien  v.  Brink,  5  Casey,  522. 
Hart  and  Gowen^  for  demurrer. 
The  complainants  cannot  maintain  this  bill 
for  the  reason  that  the  obstruction,  if  illegal,  is 
a  public  nuisance.  The  special  injury  alleged  is 
not  of  the  character  entitling  private  citizens  to 
sue,  because  the  special  damage  must  be  differ- 
ent in  kind  and  not  merely  in  degree^ 

Black  V.  Reading  R.R.,  8  Sm.  249. 

Coal  Co.  V,  Navigation  Co.,  14  Wright,  91. 
This  is  not  a  case  for  the  interposition  of 
equity. 

Att*y-Gen.  v.  Brown,  9  C.  E.  Green,  89. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


553 


In  regard  to  this  identical  street,  it  has  been 
decided  that  the  proceedings  to  open  were  void, 
inasmuch  as  there  was  no  payment  of  the  dam- 
ages within  one  year. 

Philada.  &  Wil.  R.R.  v,  Oty,  9  Phila.  563. 

City  V,  Dyer,  5  Wright,  469. 

Under  a  similar  Act  to  that  of  March  26, 

i8o8y  it  was  held  that  an  order  to  open  must 

precede  the  assessment  of  damages.    There  can 

be  no  presumption  that  an  order  to  open  issued. 

Mifflin  V,  Commissioners,  5  S.  &  R.  69. 

Improvement  Co.  v,  Munson,  14  Wall.  44a. 

I  Green*s  Evidence,  {'  20. 

Seechrist  v,  Baskin,  7  W.  &  S.  403. 

Baskin  v.  Seecbrist,  6  Barr,  154. 

April  16,  1 88 1.  The  Court  (after  stating 
the  material  facts.J  The  obstructions  to  the 
highway  mentioned  in  the  bill  filed  in  this  cause 
have  been  in  existence  since  the  year  1852, 
without  objection  on  the  part  of  the  complain- 
ants, and  during  all  of  this  time  they  have  had 
full  knowledge  of  them.  We  are  now  asked  to 
grant  the  relief  prayed  for,  upon  the  ground  that 
the  prpperty  of  complainants  has  greatly  depre- 
ciated in  value  by  reason  of  the  obstruction  of 
Fifteenth  Street,  which  has  been  set  up  and 
maintained  by  the  defendants. 

But  it  does  not  appear  that  the  injury  which  the 
complainants  say  they  have  sustained  differs  in 
kind  from  that  which  the  public  have  suffered. 
If  the  injury  is  a  common  and  public  nuisance, 
suffered  by  the  portion  of  the  community  resid- 
ing on  or  near  to  the  section  of  Fifteenth  Street, 
obstructed  by  the  defendants,  relief  should  be 
obtained  through  the  interposition  of  the  Attor- 
ney-General, but  he  is  not  a  party  to  the  pro- 
ceeding, nor  has  he  asked  to  be  allowed  to  inter- 
vene, in  his  official  capacity,  to  protect  the  rights 
of  the  public,  if  such  rights  have  been  invaded. 

It  is  apparent  that  the  foundation  of  the  com- 
plainants*, equity,  as  they  believe  it  to  exist,  is  the 
injury  which  they  allege  they  have  sustained  by  an 
invasion  of  a  public  right.  If  the  injury  was 
special  to  the  complainants,  and  not  resulting 
from  an  infraction  of  a  common,  public  right,  the 
remedy  is  at  law,  and  not  in  equity,  and  to  that 
remedy  they  must  be  remitted,  upon  the  case  as 
it  stands  upon  their  own  showing. 

For  almost  thirty  years  the  complainants  have 
been  content  with  the  condition  of  Fifteenth 
Street,  of  which  they  now  complain.  This  is  suffi- 
cient, of  itself,  to  Ixir  them  out  of  equity.  No  one 
can  sleep  over  an  alleged  injury  of  which  he  is  fully 
advised  for  a  long  period  of  time,  and  yet  retain 
a  standing  in  equity.  When  laches  so  manifest 
appears,  the  doors  of  equity  are  closed  against  the 
suitor  who  asks  for  relief.  To  fail  in  a  prompt 
assertion  of  one's  rights  is  to  forfeit  the  privilege  of 
enforcing  them  in  this  forum.  In  this  case  laches 
has  been  so  long  continued  that,  upon  this  ground 


if  there  were  no  other,  we  would  be  required  to 
hold  that  the  complainants  have  no  standing  in 
equity.    The  demurrers  are  sustained,  and  the 
bill  is  dismissed. 
Oral  opinion  by  Allison,  P.  J. 


€ommon  llleas— Hato. 


C  P.  No.  I.  Oct  IS,  1881. 

Ingersoll  v.  Campbell. 
Practice — Capias  ad  respondendum — Motion  to 

quash  on  a  plea  of  freehold-^  Court  will  quash 

within  a  reasonable  time^  though  after  the 

quarto  die  post. 

Rule  to  quash  capias  cul  respondendum, 

A  writ  of  capias  cul  respondendum  was  served 
upon  the  defendant  on  September  20,  1881,  re- 
turnable October  3,  1881.  The  defendant  en- 
tered his  plea  of  freehold  on  October  8,  1881, 
and  thereupon  obtained  the  present  rule. 

H,  P.  Dechertf  for  the  rule. 

The  defendant  is  a  freeholder.  He  has  made 
his  affidavit  in  proper  form,  and  now  presents 
the  deeds  and  other  evidences  of  title.  He 
should,  therefore,  be  discharged  under  the  au- 
thority of  the  Act  of  March  20,  1725,  §  3. 
(Bright.  Purd.  Dig.  49,  pi.  48;  I  Sm.  L.  164.) 

Lex,  contra. 

The  Act  provides  that  if  a  defendant  exempt 
from  arrest  is  taken  by  any  writ  of  arrest,  *  *  the 
Court  where  such  writ  is  depending  shdXl  forth- 
withy  on  the  defendant's  motion,  stay  all  further 
proceedings  against  him,''  etc.  This  clause  has 
been  interpreted  to  mean  that  the  defendant  shall 
make  his  application  to  the  Court  on  or  before 
the  expiration  of  the  quarto  die  post, 
Blackiston  v.  Potts,  2  Miles,  388. 

The  Court.  In  the  absence  of  any  decision 
by  the  Supreme  Court,  we  consider  it  to  be  a 
hardship  to  limit  the  defendant  in  entering  his 
claim  of  freehold.  The  word  "  forthwith"  in 
the  Act  of  1725  applies  to  the  action  of  the 
Court. 

Rule  absolute. 

Per  BiDDLE,  J. 
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Oct.  13,  1881. 
Taylor  v.  Phila.  &  Reading  R.  R.  Co. 

Receiver — Authority  to  create  car  trust —  When 
refused. 

Where  the  net  earnings  of  a  railroad  company  which  is 
under  a  receivership  are  sufficient  to  purchase  necessary 
rolling  stock  and  equipments,  they  should  be  so  applied, 
and  the  Receivers  will  not  be  authorized  to  create  a  loan 
secured  by  a  car  trust  for  their  purchase,  merely  in  order 
-  to  allow  the  earnings  of  the  road  to  be  applied  to  the  in- 
terest due  the  bondholders. 

Whether  it  is  within  the  scope  of  the  Court's  duty  to 
grant  to  the  Receivers  authority  to  create  such  car  trust, 
dubitatur, 

Sur  petition  of  Receivers  for  authority  to  cre- 
ate a  car  trust. 

The  petition  set  forth,  inter  alia,  that  the 
rolling  stock  of  the  Philadelphia  and  Reading  R. 
R.  Co.,  which  passed  to  the  Receivers  at  the 
time  of  their  appointment,  was  not  sufficient  to 
transact  the  increased  business  of  the  road  and 
its  leased  Hnes.  That  in  order  to  keep  the 
road  in  a  proper  condition  of  efficiency,  the 
Receivers  had  found  it  necessary  in  addition  to 
the  renewing  and  repairing  of  the  rolling  stock, 
and  keeping  it  up  to  its  former  carrying  capacity, 
to  construct  additional  cars  at  the  cost  of  over 
150,000,  and  engines  costing  over  $125,000, 
and  in  addition  to  order  to  be  built  cars  and 
engines  to  the  value  of  over  1975,000,  amount- 
ing in  all  to  upwards  of  one  million  of  dollars. 

That  while  such  additional  equipment  was 
absolutely  essential  to  the  proper  operation  of 
the  road,  the  Receivers  considered  it  unfair  and 
disadvantageous  to  the  creditors  of  the  company 
to  pay  for  said  equipments  from  the  current 
earnings  of  the  road,  as  it  would  deprive  the 
bondholders  and  other  creditors  of  the  usual 
source  of  revenue  for  the  payment  of  their  in- 
come. 

That  the  petitioners  believe  that  the  best  in- 
terests of  the  creditors  of  the  company  demanded 
that  the  said  additional  equipment  should  be 
provided  for  by  the  creation  of  a  car  trust  of  a 
million  of  dollars,  for  which  a  loan  should  be 
created  by  certain  trustees,  in  whom  the  title  to 
the  said  rolling  stock  should  be  vested,  and  who 
should  lease  the  same  to  the  Receivers,  and  upon 
the  termination  of  the  receivership  to  the  com- 


pany, upon  such  terms  and  conditions  that  the 
annual  rental  should  equal  and  be  devoted  to 
the  payment  of  the  interest  upon  the  loan,  and 
that  $50,000  of  the  loan  should  be  paid  by  the 
lessees  every  six  months  after  the  lease  went 
into  operation  for  ten  years  or  until  the  whole 
should  be  paid  off,  when  the  property  should  be 
reconveyed  to  the  company,  and  further  that  all 
expenses  of  the  trust  and  any  taxes  imposed  upon 
the  loan  or  dividends  thereon  should  be  paid  by 
the  lessees. 

The  petition  further  averred  that  the  petition- 
ers were  satisfied  that  such  a  loan  could  be  nego- 
tiated at  par,  and  perhaps  at  a  premium,  and 
would  be  advantageous  as  well  to  the  company 
as  to  its  creditors,  and  prayed  for  an  order  au- 
thorizing the  Receivers  to  execute  the  proposed 
conveyance  to  the  trustees,  and  the  lease  from 
them,  and  to  carry  into  effect  the  scheme  pro- 
vided for. 

The  form  of  agreement  vesting  title  to  the 
rolling  stock  in  the  trustees  selected  to  create 
the  loan,  and  the  lease  of  the  same  to  the 
Receivers  and  company,  containing  at  length  the 
provisions  which  are  in  substance  above  stated, 
were  annexed  as  exhibits  to  the  petition. 

The  matter  was  referred  to  the  Special  Mas- 
ter, George  M.  Dallas,  Esq.  Testimony  was 
offered  before  him  in  support  of  the  petition, 
and  he  reported  in  favor  of  granting  the  prayer 
thereof,  saying  that  the  evidence  satisfied  him 
that  the  present  supply  of  rolling  stock  was  in- 
adequate for  the  business  of  the  company,  and 
that  the  proposed  increase  of  equipment  was 
necessary  to  the  proper  operation  of  the  road  by 
the  Receivers.  That  it  would  not  be  fair  or 
advantageous  to  the  creditors  of  the  company  to 
pay  for  the  necessary  additional  equipment  out 
of  the  current  earnings  of  the  company,  and 
that  the  agreement  and  lease  proposed  by  the 
Receivers  provided  a  proper  and  wise  means  for 
carrying  out  the  scheme  suggested  by  them. 

The  Receivers  thereupon  moved  for  a  decree 
in  accordance  with  the  prayer  of  the  petition, 
and  the  report  of  the  Master  thereon. 

Richard  L,  Ashhurst  and  Samuel  Dickson, 
for  the  Receivers. 

John  C  Bullitt  for  McCalmont  Brothers, 
stock  and  bondholders  of  the  company,  and  for 
the  company. 

October  19,  1881.  The  Court.  This  is  in 
effect  an  application  on  the  part  of  the  Receivers 
to  borrow  money  upon  rolling  stock  (cars  and 
engines)  manufactured  at  the  company's  shops 
and  elsewhere,  and  in  process  of  manufacture, 
for  the  Receivers.  In  terms,  it  is  for  the  crea- 
tion of  a  car  trust,  but  in  effect,  it  is  for  au- 
thority to  make  a  loan,  as  stated. 

Two  questions  arise  in  considering  the  aj^li- 
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cation, — first,  Is  the  matter  contemplated  within 
the  scope  of  the  Court's  duty  and  authority,  as 
custodian  of  the  road  and  other  property  of  the 
company?  Second,  If  it  is,  would  it  be  wise  to 
grant  the  application?  As  respects  the  first 
question,  it  must  be  borne  in  mind  that  the 
custody  of  the  Court  is  only  temporary,  —  to 
preserve  the  property  so  long  as  may  afford 
reasonable  time  to  the  plaintiffs  in  the  foreclos- 
ure bill  to  prosecute  their  proceeding  to  a  close, 
in  case  the  company  fails  to  make  satisfactory 
arrangements  to  relieve  itself  from  the  proceed- 
ing. Whether  the  order  asked  for  by  the 
Receivers,  or  the  allowance  of  it,  falls  within 
the  proper  scope  of  the  Court's  authority,  under 
the  circumstance,  is  certainly  open  to  doubt. 
I  will  not,  however,  enlarge  upon  this  subject, 
for  if  it  was  not  so  open  to  doubt  I  am  satisfied 
that  it  would  not  be  wise  to  make  the  order. 

The  petitioners  admit,  and  the  testimony 
proves,  that  the  net  earnings  of  the  road  are 
amply  sufficient  to  make  the  purchase  required ; 
and  if  necessary,  these  earnings  should  be  so  ap- 
*  plied;  The  ground  on  which  the  petitioners 
desire  to  borrow  (instead  of  using  such  moneys) 
is  that  the  moneys  should  be  applied  to  payment 
of  the  bonded  creditors  of  the  company,  in  dis- 
charge of  interest.  We  esteem  it  wiser,  if  neces- 
sary, to  allow  such  interest  to  go  unpaid,  rather 
than  to  pay  it  by  means  of  borrowing  money 
— which  may  tend  to  mislead  creditors  and 
others  respecting  the  actual  condition  of  the 
road  and  its  earnings.  It  must  be  borne  in  mind 
that  the  Court's  custody  of  this  property  is  not 
likely  to  continue  very  much  longer.  The  fore- 
closure proceeding  has  been  running  for  eigh- 
teen months,  and  it  should  close  without  unneces- 
sary delay,  and  the  Court  expects  it  to  do  so. 
llie  interests  of  all  parties  involved  require  that 
the  road  and  other  property  shall  pass  into  the 
custody  and  management  of  its  owners  as  speedily 
as  possible. 

The  modem  practice  prevailing  to  some  ex- 
tent, elsewhere,  of  transferring  corporate  prop- 
erty to  the  custody  of  the  Courts,  to  be  thus  held 
and  managed  for  an  indefinite  period  of  years, 
to  suit  the  convenience  of  parties,  whereby  gen- 
eral creditors  and  stockholders  are  kept  at  bay,  I 
regard  as  a  mischievous  innovation.  I  have  no 
doubt  the  petitioners  are  fully  satisfied  of  the 
wisdom  of  the  measure  they  suggest,  and  that 
they  are  actuated  by  a  sincere  desire  to  promote 
the  best  interests  of  the  road.  We  do  not,  how- 
ever, agree  with  them  in  this  matter,  and  must 
be  governed  by  our  own  judgment.  The  peti- 
tion is  therefore  disallowed. 

Oral  opinion  by  Butler,  J. 

M'Kennan,  Circ.  J.,  concurring,  said: — .Icon- 
cur  in  what  Judge  Butler  has  said.    The  object 


of  the  proceeding  whereby  the  property  of  the 
company  was  placed  in  charge  of  the  Court,  and 
the  character  of  the  Court's  authority  respecting 
it,  we  have  heretofore  had  occasion  to  explain 
very  fully.  We  hold  the  property  of  the  rail- 
road company  to  preserve  it,  to  keep  it  in  its 
present  condition,  while  the  proceedings  under 
the  bill  of  foreclosure  are  being  prosecuted 
to  their  termination.  I  entertain  considerable 
doubt  of  the  authority  of  the  Court  to  make  the 
order  asked  for,  and  this  of  itself  is  sufficient  for 
me ;  but  I  agree  with  Judge  Butler  in  all  he  has 
said  respecting  the  inexpediency  of  making  the 
loan,  even  if  we  had  authority  so  to  do.  The 
property  should  pass,  with  as  little  delay  as  is 
reasonably  practicable,  into  the  possession  and 
control  of  owners,  who  will  best  be  able  to 
determine  how  it  should  be  managed,  and  what 
measures  relative  to  it  are  most  likely  to  promote 
their  interests.  To  the  extent  that  the  earnings 
of  the  road  are  required  to  keep  it  up  in  stock 
and  equipments,  and  to  preserve  the  property, 
the  Receivers  have  authority  so  to  apply  it ;  but 
to  borrow  money  to  enable  them  to  continue  to 
pay  interest  to  bondholders  I  consider  unwise. 


m.  g),  ©ircuit  Court— 


April,  i8Si. 

Fisher  v.  Dandistel,  defendant,  and  John 
F.  Hartranft,  Collector  of  the  Port  of 
Philadelphia,  garnishee. 

Foreign  attachment — Collectors  of  ports  can- 
not be  made  garnishees  as  to  goods  held  for 
duties — Harris  v,  Dennie,  J  Peters,  2p2,  fol- 
lowed—  Conard  v,  Pac,  Ins,  Co.,  6  Peters, 
262,  distinguished — Removal  of  causes — Act 
of  Congress,  U,  S,  Rev,  Stat.,  §  643 — Inter- 
pretation of  the  word  **  suif*  therein, 

Sur  rule  by  plaintiff  to  remand  case  to  State 
Court. 

Sur  rule  by  garnishee  to  quash  writ  of  attach- 
ment. 

This  case  Came  before  the  Circuit  Court  on  a 
certiorari  from  Court  of  Common  Pleas  No.  4, 
of  Philadelphia  County,  under  the  following  cir- 
cumstances. 
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A  writ  of  foreign  attachment  having  been 
issued  at  the  suit  of  Frederick  Fisher  against 
Philip  Dandistel,  defendant/  fourteen  cases  of 
wine  consigned  to  the  defendant  were  seized  by 
the  sheriff  on  their  arrival  at  the  Port  of  Phila- 
delphia in  the  possession  of  the  **  Red  Star  Line," 
Peter  Wright  &  Sons,  Agents;  and  the  **  Red  Star 
Line,"  the  Pennsylvania  Railroad  Co.,  and  John 
F.  Hartranft,  Collector  of  the  Port  of  Philadel- 
phia, were  summoned  as  garnishees.  The  Col- 
lector of  the  Port  having  taken  possession  of  the 
wine  and  stored  it  in  a  bonded  warehouse,  the 
plaintiff  tendered  him  the  amount  of  duties  due 
upon  the  wine ;  but  he  refused  to  receive  it  or 
to  allow  the  wine  to  be  taken  from  his  custody. 
A  rule  was  then  granted  on  petition  of  plaintiff 
requiring  the  Collector  of  the  Port  to  show  cause 
why  he  should  not  receive  the  duties  and  sur- 
render the  goods  into  the  custody  of  the  Court. 
Thereupon  John  F.  Hartranft,  the  Collector, 
obtained  a  certiorari  from  the  United  States  Cir- 
cuit Court  under  the  provisions  of  sect.  643,  of  the 
Revised  Statutes  of  United  States  to  remove  the 
record  to  that  Court. 

Here  the  plaintiff  moved  to  remand  to  the 
State  Court,  and  the  Collector  moved  to  quash 
the  writ  of  attachment  as  to  him. 

John  K,  Valentine^  U,  S,  District  Attorney ^ 
for  the  Collector  of  the  Port. 

Whenever  a  right  is  litigated  between  parties 
in  a  court  of  justice,  the  proceeding  by  which 
the  decision  is  sought  is  a  suit.  Therefore  a  for- 
eign attachment  as  to  the  garnishee  is  a  suit 
within  the  meaning  of  the  Act  of  Congress,  U.  S. 
Rev.  Stat.  §  643. 

Purdon's  Digest.  717  j  4. 

Weston  //  aL  v.  City  Councils  of  Charleston,  2  Peters, 

464. 
Taylor  v.  Carryl,  20  Howard,  597. 

Goods  in  the  hands  of  a  collector  of  customs 
are  not  liable  to  attachment  at  the  suit  of  a 
creditor  of  the  owner  and  importer. 
Harris  v.  Dennie,  3  Peters,  292. 

This  case  is  distinguished  from  Conard  v.  Pac. 
Ins.  Co.  (6  Peters,  262),  wherein  the  plaintiff 
was  the  assignee  of  the  importer,  and  therefore 
virtual  owner  not  a  creditor. 

The  revenue  laws  clearly  intend  that  the  United 
States  shall  hold  the  goods  until  the  owner  or  con- 
signee, his  agent  or  factor,  enters  them  at  the 
custom-house  and  pays  the  duties  or  gives  bond 
therefor ;  and  it  would  be  a  violation  of  this 
provision  to  allow  an  attachment  to  issue  to 


the  Collector  implying  a  right  to  seize  and  sell 
the  goods. 

Revenue  Collection  Act  ch.  2,  {{  27-58,  \\  36,  62, 
49»  SO.  56. 
The  goods  therefore  being  in  the  custody  of 
the  United  States,  the  State  Court  has  no  juris- 
diction. 

Taylor  v.  Carryl,  20  Howard,  594. 

Payne  v.  Doewe,  4  East,  523. 

Peck  V,  Jenness,  7  Howard,  625. 

Oliver  Jordan,  2  Curtis,  414,  in  Taylor  v.  Carryl, 

20  Howard,  600. 
Hagan  v,  Lucas,  10  Peters,  400,  403. 
Lewin  W,  Barringer,  for  the  plaintiff. 
A  part  of  a  controversy  only  cannot  be  re- 
moved, but  the  case  must  be  so  removed  that  it 
can  be  wholly  determined. 

Hervey  et  aL  v,  Illinois  Midland  R.  R.  Co.,  7 
Bissell,  103. 
The  Collector,  as  appears  by  the  petition  and 
record,  being  a  mere  nominal  party  with  no  in- 
terest in  the  subject  matter  of  the  dispute,  there 
is  no  ground  under  the  Revised  Stat.  U.  S.,  § 
643,  for  removal  to  the  U.  S.  Court,  nor  has 
the  United  States  Court  any  jurisdiction  in  the 
premises. 

City  of  Chicago  v.  Gage,  6  Bissel,  467. 
The  priority  of  the  United  States  is  only  a 
priority  of  payment,  not  of  possession :  the  actual 
possession  by  the  Collector  is  not  a  legal  possession 
adverse  to  the  consignee,  but  is  only  to  secure  the 
lien  of  the  duties. 

Conard  v.  Pac.  Ins.  Co.,  6  Peters,  271. 
Conard  v,  Atl.  Ins.  Co.,  i  Peters,  441. 
U.  S.  V,  Lyman,  i  Mason,  499. 
Howland  v.  Harris,  4  Mason,  497,  499. 
U.  S.  V,  Case  of  Silk,  13  Int.  Rev.  Rec.,  58. 
If  the  Collector  or  other  officer  refuses  the 
delivery  of  the  goods  after  the  duty  or  the  proper 
security  therefore  is  tendered  it  is  a  tortious  con- 
version which  renders  him  liable  for  damages. 
Conard  v.  Pac.  Ins.  Co.,  6  Peters,  271. 
Tracy  &  Balestier  v,  Swartwout,  10  Peters,  98. 
Revenue  laws  not  being  penal  must  be  con- 
strued favorably. 

Cliquot's  Champagne,  3  Wallace,  114. 
The  Collector  having.no  legal  possession,  the 
jurisdiction  of  the  State  Court  is  prior  to  that  of 
the  United  States. 

Buck  V,  Colbath,  3  Wallace,  341. 
Taylor  v,  Carryl,  20  Howard,  583. 
Hagan  v.  Lucas,  10  Peters,  400. 

C.  A.  V. 
April  15,  1 88 1.    The  Court.    The  motion 
to  remand  is  refused,  and  the  service  of  the  writ 
of  attachment  as  to  John  F.  Hartranft,  the  Col- 
lector, is  set  aside. 
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Voi«  X.]       THURSDA  K,  DEC.  /,  j8Hj,       [No.  33. 


Supreme  ®ourt^ 


ORDER  OF  COURT, 

.  Transferring  certain  counties  from  the  Middle 
and  Western  Districts  to  the  Eastern  District  of 
the  Supreme  Court ;  changing  the  terms  in  said 
districts,  and  establishing  return-days. 

And  now,  November  25,  1881,  by  virtue  and 
in  pursuance  of  an  Act  of  the  General  Assembly 
of  the  Commonwealth  of  Pennsylvania,  approved 
the  fifth  day  of  May,  1876,. entitled  "An  Act 
authorizing  the  Supreme  Court  to  change  and 
transfer  any  of  the  counties  of  the  Common- 
wealth from  any  of  the  districts  of  said  Court'* 
(P.  L.  1 15),  it  is  hereby  ordered  by  the  said  Court, 
now  sitting  at  Pittsburgh,  in  and  for  the  Western 
District  thereof,  as  follows,  that  is  to  jjay : — 

The  following  counties  shall  be  and  are  here- 
by transferred  from  the  Middle  District  to  the 
Eastern  District  of  the  said  Court,  viz  : — 


Bedford, 

Lebanon, 

Blair, 

Mifflin, 

Cumberland, 

Montour, 

Centre, 

McKean, 

Columbia, 

Northumberland, 

Clinton,  . 

Perry, 

Clearfield, 

Potter, 

Cameron, 

Snyder, 

Elk, 

Sullivan, 

Fulton, 

Tioga, 

Huntingdon, 

Union, 

Juniata, 

Warren, 

Lancaster, 

York. 

Lycoming, 

The  following  counties  shall  be  and  are  hereby 
transferred   from  the   Western   District  to  the 
Eastern  District  of  said  Court,  viz  : — 
Armstrong,  Fayette, 

Butler,  .  Forfest, 

Cambria,  Indiana, 

Clarion,  Lawrepce, 

Crawford,  Mercer,  ^ 

Erie,  Somerset. 

By  reason  of  the  said,  transfer,  the  Western, 
Middle,  and  Eastern  Districts  of  the  Supreme 
Court^ .  shall  hereafter  stand  and  be  composed  of 
the  following  named  counties,  viz :—.  I 


The  Western  District  of  :— 
Allegheny,  Venango, 

Beaver,  Westmoreland, 

Greene,  Washington, 

Jefferson, 

The  Middle  District  of: — 

Adams,  Franklin. 

Dauphin, 

The  Eastern  District  of  :— 


Armstrong, 

Bucks, 

Butler, . 

Bedford, 

Blair, 

Bradford, 

Berks, 

Cambria, 

Clarion, 

Crawford, 

Carbon, 

Chester, 

Cumberland, 

Centre, 

Columbia, 

Clinton, 

Clearfield, 

Cameron, 

Delaware, 

Erie, 

Elk, 

Fayette, 

Forest, 

Fulton, 

Huntingdon, 

Indiana, 

Juniata, 

Lawrence, 

Lehigh, 


Lebanon, 
Luzerne, 
Lackawanna, 
Lycoming, 
Lancaster, 
Mercer, 
Monroe, 
Montgomery, 
Mifflin, 
Montour, 
McKean, 
Northampton, 
Northumberland^ 
Philadelphia, 
Perry, 
Potter, 
Pike, 
.  Schuylkill, 
Somerset, 
Susquehajina, 
Snyder, 
Sullivan, 
Tioga, 
Union, 
Wayne, 
Wyoming, 
Warren, 
York. 


By  virtue  of  the  same  Act  of  Assembly  the 
terms  in  the  respective  districts  are  fixed  as  fol- 
lows : — 

The  term  in  the  Western  District  shall  com- 
mence on  the  first  Monday  of  October,  and  shall 
continue  four  weeks. 

The  term  in  the  Middle  District  shall  confi- 
mence  on  the  twenty-first  Monday  following  th6 
first  Monday  of  January,  and  shall  continue  one 
week. 

The  term  in  thie  Eastern  District  shall  com- 
mence on  the  third  Monday  of  November  and 
shall  continue  until  the  commencement  of  the 
term  fot  the  Middle  District. 

By  virtue  of  the  same  Act  of  Assembly  return- 
days  are  hereby  established  for  all  of  the  aforesaid 
counties,  as  follows : —  '\ 

For  the  Western  District :  The  tetum-day  ^t 
the  Counties  of  Allegheny,  Beaver,  Greette, 
Jefferson,  Venango,  Westmoreland,  and  Wash- 
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ington,  shall  be  the  first  Monday  of  October, 
llie  last  three  weeks  of  the  term  are  hereby  as- 
signed to  the  hearing  of  all  cases  in  and  for  the 
said  county  of  Allegheny. 

For  the  Middle  District :  The  return-day  for 
the  counties  of  Adams,  Dauphin,  and  Franklin 
shall  be  the  twenty-first  Monday  following  the 
first  Monday  of  January. 

For  the  Eastern  District :  Tlie  return  days  for 
the  city  and  coimty  of  Philadelphia  shall  remain 
as  heretofore. 

For  the  other  counties  of  the  Eastern  District, 
the  return-days  shall  be  as  follows : — 

For  the  first  Monday  of  the  term,  the  counties 
of  Cambria,  Clarion,  Butler,  and  Fayette. 

For  the  second  Monday  of  the  term,  the  coun- 
ties of  Crawford  and  Mercer. 

For  the  third  Monday  of  the  term,  the  coun- 
ties of  Armstrong,  Erie,  Forest,  Indiana,  Law- 
rence, and  Somerset. 

For  the  fifth  Monday  following  the  first  Monday 
of  January,  the  counties  of  Chester  and  Dela- 
ware. 

For  the  sixth  Monday  following  the  first  Mon- 
day of  January,  the  counties  of  Lycoming, 
Centre,  and  Elk. 

For  the  seventh  Monday  following  the  first 
Monday  of  January,  the  counties  of  Lackawanna, 
Pike,  and  Wayne. 

For  the  eighth  Monday  following  the  first 
Monday  of  January,  the  counties  of  Berks  and 
Columbia. 

For  the  ninth  Monday  following  the  first 
Monday  of  January,  the  counties  of  Carbon, 
Lehigh,  Monroe,  and  Northampton. 

For  the  tenth  Monday  following  the  first 
Monday  of  January,  the  counties  of  Bradford, 
Susquehanna,  and  Wyoming. 

For  the  fourteenth  Monday  following  the  first 
Monday  of  January,  the  county  of  Luzerne. 

For  the  fifteenth  Monday  following  the  first 
Monday  of  January,  the  counties  of  Schuylkill 
and  Montgomery. 

For  the  sixteenth  Monday  following  the  first 
Monday  of  January,  the  counties  of  Bucks, 
Clinton,  Montour,  and  Northumberland; 

For  the  seventeenth  Monday  following  the 
first  Monday  of  January,  the  counties  of  Clear- 
field, Lebanon,  Snyder,  and  Union. 

For  the  eighteenth  Monday  following  the  first 
Monday  of  January,  the  counties  of  Bedford, 
Cameron,  Cumberland,  Fulton,  McKean,  Perry, 
Potter^  SuUivan,  and  Tioga. 

For  the  nineteenth  Monday  following  the  first 
^onda^'  of  January,  the  ^counties  of  Lancaster 
and  York. 

/  For  the  twentieth  Monday  following  the  first 
Monday  of  January,  the  counties  of  Blair,  Hun- 
tmgdon,  Juniata,  Mifflin,  and  Warr^ox. 

Thfi  fourth  week  of  the  term  io  tte  Eastern 


District  is  assigned  to  remaneis  from  the  Western 
District,  and  such  other  cases  from  the  said 
Western  District,  as  the  parties  may  desire  to  have 
heard  in  the  Eastern  District,  preference  being 
given  to  remanets. 

Eight  weeks  of  the  term  are  hereby  assigned 
for  the  hearing  of  all  cases  for  the  city  and 
county  of  Philadelphia.  I'he  first  period  shall 
commence  on  the  first  Monday  of  January,  and 
shall  continue  for  five  weeks ;  the  second  period 
shall  commence  on  the  eleventh  Monday  follow- 
ing the  first  Monday  of  January,  and  shall  con- 
tinue for  three  weeks. 

To  which  return -days  all  writs  of  error,  pro- 
cess, and  proceedings  in  and  for  the  said  seve- 
ral counties  in  the  respective  districts,  shall  be 
accordingly  and  respectively  returnable ;  and  the 
causes  from  the  said  several  counties  shall  be 
heard  in  the  same  week  to  which  their  writs  of 
error  and  other  process  are  respectively  return- 
able, excepting  as  is  herein  otherwise  provided 
for  the  counties  of  Allegheny  and  Philadelphia. 

It  shall  be  the  duty  of  the  Prothonotary  of  the 
Western  and  Middle  Districts  respectively,  to 
certify  to  the  Prothonotary  of  the  Eastern  Dis- 
trict, the  record  in  all  cases  now  pending  and 
undetermined  upon  writ  of  error,  certiorari,  or 
appeal,  originating  in  each  of  the  counties  here- 
by transferred  from  the  Western  and  Middle  to 
the  Eastern  District. 

This  order  shall  be  certified  by  the  Prothono- 
tary of  the  Western  District  to  the  respective 
Prothonotaries  of  the  Middle  and  Eastern  Dis- 
tricts. And  the  said  order  shall  be  published  for 
four  weeks  in  the  Pittsburgh  Legal  Joumaly  at  the 
expense  of  the  county  of  Allegheny;  once  a 
I  week  for  four  weeks  in  the  Harrisburg  Tele- 
\graph  and  Harrisburg  Patriot,  at  the  expense 
'of  the  county  of  Dauphin,  and  four  times  in  the 
Legal  IntflligencerdSid  Weekly  Notes  of  Cases, 
at  the  expense  of  the  city  and  county  of  Phila- 
delphia. 

Per  Curiam. 

(Signed)  George  Sharswood,  Chief  Justice, 


July,  '8i,  33  &  32.  November  12,  i8?|, 

Baldwin  v.  City  of  Philadelphia. 

Dixey  v.  City  of  Philadelphia* 

Constitutional  law — Constitution  of  Pennsyha- 
nia,  Article  IIL^  Sec,  13 — Construction  of — 
Salaries  of  public  officers — Ordinance  of 
municipality  not  a  **  law**  within  meaning  of 
section  aforesaid, 

.  Art.'  III..  Sec.  13,  of  the  Constitution  of  Pennsylvanm, 
providing  that  no /eiw shall  increase  or  diminish  the  salary 
or  emoluments  of  a  public  officer  after  his  election  or  ap> 
'pointment  does  not  fn^dude  the  passage  of  a  munidpal 
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ordinance,  whereby  such  an  increase  is  made  in  the  salary 
of  a  municipal  officer. 

The  City  Councils  of  Philadelphia  may,  by  a  municipal 
ordinance,  increase  the  salary  of  the  Commissioner  of 
Highways,  and  also  that  of  the  Commissioner  of  Public 
Property  daring  their  respective  terms  of  office. 

Writs  of  error  to  the  Common  Pleas  No.  3,  of 
Philadelphia  County. 

Debt,  by  William  Baldwin  against  the  City  of 
Philadelphia. 

Debt,  by  William  Dixey  against  the  City  of 
Philadelphia. 

Both  of  these  suits  were  brought  to  recover 
salaries  alleged^to  be  due  by  the  defendant  to 
plaintiffs,  who  occupied  the  positions,  respect- 
ively, of  Chief  Commissioner  of  Highways  and 
Commissioner  of  the  City  Property. 

In  the  case  of  Baldwin  v.  The  City,  the  fol- 
lowing facts  were  agreed  upon  and  submitted  to 
the  Court : — 

**  By  an  ordinance  of  the  Councils  of  the  City 
of  Philadelphia,  approved  December  23,  1874, 
the  Department  of  Highways,  Bridges,  and  Sew- 
.crs  for  the  City  of  Philadelphia  was  constituted, 
consisting  of  a  Chief  Commissioner  and  six  as- 
sistants. The  former  at  a  salary  of  four  thousand 
(I4000)  dollars  per  annum,  and  the  latter  each 
two  thousand  (I2000)  dollars  per  annum.  The 
chief  to  be  elected  by  viva  voce  vote  of  Councils 
in  joint  convention,  to  serve  for  two  years,  and 
with  power  to  appoint  his  assistants,  whose  duty 
was  to  superintend  all  work  done  on  the  bridges, 
culverts,  sewers,  and  highways  in  the  city  of 
Philadelphia,  and  enforce  all  ordinances  relating 
to  said  Department. 

**  By  an  ordinance  of  said  Councils,  approved 
December  12,  1876,  it  was  provided  that  'the 
Chief  Commissioner  of  Highways  shall  hereafter 
be  elected  for  the  term  of  three  years.*  On  Janu 
ary  i,  1877,  the  plaintiff  was  elected  by  City 
Councils  aforesaid  in  joint  convention  Chief 
Commissioner  of  Highways  for  three  years  from 
that  date,  and  re-elected  in  like  manner  on  De- 
cember 30,  1879,  ^^^  t^rtt  years.  By  an  ordi- 
nance of  said  Councils,  approved  December  19, 
1877,  making  an  appropriation  for  1878,  to  said 
Department,  item  one  provides,  inter  alia: 
*  For  salaries  of  the  officers  of  said  Department, 
Chief  Commissioner,  three  thousand  six  hundred 
(J3600)  dollars.'  The  plaintiffs  salary  was  thus 
reduced  during  his  terin  of  office,  and  for  the 
year  1878  and  there^er  he  received  but  thirty- 
six  hundred  (I3600)  dollars  per  annum.  By 
ordinance  approved  December  31, 1880,  making 
an  appropriation  to  the  Department  of  Highways, 
it  was  provided,  infer  aiia,  in  item  one,  as  fol- 
lows :  '  For  ssJaries  Of  officers  of  the  Department, 
Chief  Commissioner  forty-five  hundred  (I4500) 
dollars.'    The  plaintiffs  salary  was  thus  increase 


during  his  term  of  service  as  Chief  Commissioner 
of  Highways.  It  is  admitted  that  if  the  increase 
made  by  the  above  ordinance  was  lawful,  that 
then  the  sum  of  three  hundred  and  seventy-five 
($375)  dollars  was  and  is  due  and  owing  by  de- 
fendant to  plaintiff  as  his  salary  for  the  month  of 
January,  1881,  and  that  the  city  has  refused  to 
pay  the  same." 

In  the  case  of  Dixey  v.  The  City,  the  follow- 
ing facts  were  agreed  upon  and  submitted  to  the 
Court :  '*  By  ordinance  of  August  29,  1854,  of 
the  Councils  of  the  City  of  Philadelphia  it  was 
ordained,  *  That  the  Select  and  Common  Councils 
shall,  on  the  passage  hereof  (annually  thereafter 
at  their  first  meeting  in  the  month  of  July),  and 
whenever  a  vacancy  shall  occur  by  death,  resig- 
nation, or  otherwise,  elect  by  viva  voce  vote  a 
Commissioner  of  (City  Property) ;  he  shall  hold 
his  office  until  his  successor  be  chosen  and  duly 
qualified,  unless  sooner  removed  by  resolution  of 


Councils 


he  shall  be  the  head  of  the 


Department  of  City  Property ;  he  shall  be  charged 
with  the  renting  and  collecting  the  rents  of  all 
the  real  estate  belonging  to  the  corporation 
.  .  .  ;  he  shall  prepare  and  keep  a  rent-roll 
of  the  said  property,  and  quarterly  furnish  a  copy 
of  the  same  to  the  committee  on  city  property 
and  the  Controller.* 

*.'  By  direction  of  an  ordinance  of  December 
7,  1854,  the  office  of  Superintendent  of  Wharves 
and  Landings  was  created.  ...  By  ordi- 
nance of  October  19,  1854,  the  Department  of 
Market  Houses  was  created,  the  head  of  which 
was  called  the  Commissioner  of  Market  Houses. 
.  .  .  By  ordinance  of  September  20,  1856, 
the  Department  of  Wharves  and  Landings  was 
abolished,  and  the  duties  of  the  Department 
charged  on  the  Commissioner  of  Markets.  By 
ordinance  of  December  7, 1867,  the  Department 
of  Markets,  Wharves,  and  Landings  was  consoli- 
dated with  the  Department  of  City  Property,  and 
the  duties  of  this  Department  charged  on  the 
Commissioner  of  City  Property,  .  .  .  and 
it  was  ordained  therein  that  he  should  be  elected 
by  Councils  in  joint  convention  on  the  second 
Thursday  of  February  in  each  year,  to  serve  for 
one  year  from  the  first  Monday  of  March  suc- 
ceeding any  such  election,  and  that  his  salary 
should  be  two  thousand  (I2000)  dollars  per 
annum. 

**  By  an  ordinance  of  May  6,  1876,  it  was  pro- 
vided <  That  from  and  after  the  passage  of  this 
ordinance  the  term  of  the  Commissioner  .  .  . 
of  City  Property  shall  be  for  the  period  of  three 
years  from  the  date  of  his  election.'  On  Febru- 
ary 8,  1877,  the  plaintiff  was  elected  Commis- 
sioner ...  of  City  Property  for  a  period 
of  three  years  by  City  Councils  in  joint  conven- 
tion, and  re-elected  for  a  similar  period  by  the 
same  bodies  February  12,  1880.    By  an  ordi- 
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nance  approved  January  7,  1878,  making  an 
appropriation  to  the  Department  of  .  .  . 
City  Property  for  the  year  1878  it  was  provided 
as  follows  in  item  one :  *  For  salary  of  Commis- 
sioner, one  thousand  eight  hundred  ($1800)  dol- 
lars.' 

<*  The  plaintiff  in  the  year  1878  and  since  has 
only  received  the  sum  of  $1800  per  annum.  It 
was  the  only  sum  appropriated  each  year  for  his 
salary.  In  each  appropriation  to  this  Depart- 
ment there  was  placed  an  item  for  keep  of  horse 
and  carriage  of  Commissioner  seven  hundred 
(I700)  dolors. 

**By  an  ordinance  approved  December  31, 
1880,  the  Councils  of  the  said  city  made  the 
salary  of  the  plaintiff  as  Commissioner  three  thou- 
sand four  hundred  (J3400)  dollars,  which  in- 
cluded the  cost  of  keep  of  horse  and  carriage. 
This  was  an  increase  of  plaintiffs  salary  during 
the  period  of  time  for  which  he  was  elected  by 
City  Councils. 

**  It  is  admitted  that  if  the  increase  made  by 
above  ordinance  was  lawful,  that  then  there  is 
due  the  plaintiff,  on  account  of  his  salary  for  the 
month  of  January,  1881,  the  sum  of  $283.33, 
and  that  defendant  has  refused  to  pay  the 
same." 

It  was  in  both  cases  understood  and  agreed 
that  if  the  Court  was  of  opinion  that  the  plaintiff 
was  not  a  public  officer  within  the  meaning  of 
Article  III.,  Sect.  13,  of  the  Constitution  of 
Pennsylvania,  so  that  his  salary  could  be  lawfully 
increased  during  the  period  for  which  he  was 
elected,  that  then  judgment  should  be  entered  in 
his  favor  for  the  sum  admitted  to  be  due  on  ac- 
count of  salary  for  the  month  of  January,  1881, 
at  the  increased  rate.  If,  however,  the  Court 
was  of  opinion  that  the  plaintiff  was  a  public  offi- 
cer, and  that  his  salary  could  not  be  lawfully 
increased  as  aforesaid,  then  judgment  was  to  be 
entered  in  plaintiffs  favor  in  the  case  of  Baldwin 
V.  The  City  for  $300,  and  in  the  case  of  Dixey  v. 
The  City  for  I208.33. 

The  Court,  in  an  opinion  by  Ludlow,  P.  J., 
entered  judgment  in  favor  of  the  plaintiffs  for 
the  lesser  sums  last  specified,  being  at  the  rate 
fixed  for  plaintiffs'  salaries  prior  to  the  passage  of 
the  ordinance  raising  the  same. 

Plaintiffs  thereupon  took  these  writs,  assigning 
for  error  the  action  of  the  Court  in  not  entering 
judgments  for  them  in  the  sums  of  I375  and 
t^^3'33>  respectively. 

George  S,  Graham,  for  the  plaintiffs  in  error. 

The  plaintiffs  are  in  no  sense  **  public  officers" 
within  the  meaning  of  the  Constitution.  They 
are  mere  agents  of  the  municipality  appointed  to 
perform  certain  services  for  and  on  behalf  of  the 
corporation,  which  it  is  bound  to  perform. 

They  are,  at  any  rate,  only  county  officers* 
whose  salaries,  by  Art.  XIV.,  Sect.  5  of  the  Con- 


stitution, are  to  **be  regulated  by  law."     Such 
officers  are  not  public  officers. 

Commonwealth  v.  Burrell,  7  Barr,  37. 

Commonwealth  v,  Jones,  2  Jones,  367. 

Kilgore  v,  Magee,  4  Noiris,  411. 
A  public  officer  is  one  who  is  appointed  by  the 
governor  or  elected  by  the  people  of  a  State. 

Commonwealth  v.  Burrell,  7  Barr,  37. 

People  V.  Devlin,  33  N.  Y.  588. 

Conner  v.  Mayor,  I  Seld.  285. 

Evans  V.  Commonwealth,  24  Smith,  124. 
Councils,  having  already  reduced    plaintiffs' 
salary  during  their  term,  should.be  permitted  to 
increase  it  to  a  just  compensation. 

Plaintiffs'  salaries  were  raised  by  virtue  of  a 
municipal  ordinance.  This  is  not  a  **  law"  with- 
in the  meaning  of  the  Constitution. 

R,  R.  Co.  V,  Ervin,  7  Weekly  Notes,  73. 
Charles  B,  Mc Michael  (with  whom  was  Wm, 
Nelson  IVesl,  City  Solicitor),  for  the  defendant 
in  error. 

The  plaintiffs  were  public '  officers  within  the 
meaning  of  the  Constitution.  They  were  ap- 
pointed by  the  Councils  of  the  city,  who  repre- 
sent the  whole  community. 

Their  duties  are  essentially  public  in  their 
nature. 

Donohugh's  Appeal,  5  Weekly  Notes,  196, 

Alcorn  t/.  City  of  Phila.,  8  Wright,  352. 

Dean  v.  New  Milford  T'p.,  5  W.  &  S.  54$. 

Erie  City  v,  Schwingle,  10  Harris,  3&1. 

Freeman  v.  City  of  Phila.,  7  Weekly  Notes,  45. 

Dillon  on  Municipal  Corp.,  }{  5,  22,  and  233. 
Both  plaintiffs  collect  and  disburse  public 
moneys  by  virtue  of  licenses  under  the  police 
power  of  the  Commonwealth  delegated  by  her 
to  the  municipality.  This  constitutes  them  pub- 
lic officers. 

Commonwealth  v.  Evans,  24  Smith,  124. 

Southwark  R'y  Co.  v.  City  of  Phila.,  1 1  Wright,  314. 

Phila.  &  Trenton  R.  R.  Co.,  6  Whart.  25. 

Branson  v.  City  of  Phila.,  1 1  Wright,  329. 
In  addition  the  appropriations  made  by  Coun- 
cils for  these  officers  are  collected  by  taxation,  a 
power  delegated  by  the  Commonwealth  to  the 
municipality,  to  be  used  and  employed  for  public 
purposes  only. 

Baldwin  v.  City  qf  Philadelphia.  Nov.  1 7, 
1 88 1.  The  Court.  It  appears  from  the  case 
stated  that  when  the  plaintiff  was  first  elected 
Chief  Commissioner  of  Highways  for  the  City  of 
Philadelphia,  the  salary  of  the  office  was  I4000 
per  annum.  Subsequently,  and  during  his  first 
term  of  said  office,  the  salary  was  rediiced  to 
thirty-six  hundred  dollars.  This  reduction  was 
acquiesced  in  by  the  plaintiff,  no  one  doubting^ 
the  power  of  Councils  to  make  it.  .During  his 
second  term  Councils  increased  his  salary  to  four 
thousand  five  hundred  dollars,  which  increase  the 
pity  declined  to  pay,  and  it  forms  the  subject  of 
this  contention. 

The  Court  below  held  that  the  plaintiff  was  a 
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public  officer  within  the  meaning  of  section  13  of 
Article  III.  of  the  Constitution,  which  declares 
that  **  no  law  shall  extend,  the  term  of  any  public 
officer,  or  increase  or  diminish  his  salary  or 
emoluments  after  his  election  or  appointment," 

We  need  not  discuss  the  question,  whether  the 
plaintiff  is  a  public  officer,  as  it  is  not  necessarily 
involved  in  the  case.  The  error  into  which  the 
learned  Judge  below  inadvertently  fell  was  in  ap- 
plying the  above  section  of  the  Constitution  to  this 
case.  The  language  of  that  instrument  is.:  **.No 
law  shall  .  .  ..  increase  or  diminish  his  sal- 
ary," etc.  The  word  "law"  has  a  fixed  and 
definite  meaning.  In  its  general  sense  it  implies 
**a  rule  of  action;"  in  the  particular  sense  in 
which  we  are  now  considering  it,  it  means  "  a 
rule  of  civil  conduct,  prescribed  by  the  supreme 
power  in  the  State,  commanding  what  is  right, 
and  prohibiting  what  is  wrong."  (Blackstone).  A 
law  is  an  emanation  from  the  supreme  power, 
and  cannot  originate  elsewhere.  It  is  a  rule 
which  every  citizen  of  the  State  is  bound  to  obey. 

The  ordinance  of  Councils  by  which  the  plain- 
tiff's salary  was  increased  is  not  a  law,  and  there- 
fore does  not  come  within  the  constitutional  pro- 
hibition. It  is  a  mere  local  regulation  for  the 
city  of  Philadelphia.  It  has,  perhaps,  the  force 
of  law  in  the  community  to  be  affected  by  it,  but 
it  is  not  prescribed  by  the  supreme  power,  it  con- 
cerns only  a  subdivision  of  the  State,  and  does 
not  rise  to  the  dignity  of  a  law. 

There  is.  no  ambiguity  in  this  section  of  the 
Constitution.  It  is  clear  and  explicit.  But  when 
we  consider  it  in  connection  with  the  other  portions 
of  the  third  article  there  is  no  room  for  doubt. 
It  is  the  article  upon  '*  Legislation,"  and  is  very 
elaborate.  It  contains  thirty-three  sections,  and 
is  throughout  a  restraint  upon  the  powers  of  the 
General  Assembly.  It  imposes  numerous  restric- 
tions upon  the  mode  by  which  laws  shall  be 
passed,  and  prohibits  legislation  upon  a  large 
variety  of  subjects.  When,  therefore,  section  13 
declares  that  '*no  law  shall  extend  the  term  of 
any  public  officer,  or  increase  or  diminish  his 
salary  or  emoluments,  after  his  election  or  ap- 
pointment," the  obvious  meaning  is,  that  the 
General  Assembly  shall  not  pass  such  a  law. 
There  is  nothing  in  the  article,  even  by  implica- 
tion, that  would  justify  us  in  extending  the  word 
**law"  to  the  ordinances  of  a  city.  Such  an  in- 
terpretation would  not  be  expounding  the  Con- 
stitution, it  would  be  altering  it. 

The  judgment  is  reversed,  and  judgment  is 
now  entered  in  favor  of  the  plaintiff  for  the  sum 
of  three  hundred  and  seventy-five  dollars  (I3  75). 

Opinion  by  Paxson,  J. 

DixEV  V,  City  of  Philadelphia.  Nov.  17, 
1 88 1 .  The  Court.  This  case  is  ruled  by  Bald- 
win V,  The  City  of  Philadelphia,  just  decided. 


The  judgment  is  reversed,  and  judgment  is 
now  entered  for  the  plaintiff  in  the  sum  of  two 
hundred  and  eighty-three  dollars  and  thirty-three 
cents  (I283.33), 

Opinion  by  Paxson,  J. 


Oct.  '81,  263.  Oct.  II,  1881. 

Pusey  V.  City  of  Allegheny. 

Constitutional  law  —  Eminent  domain  —  Art, 
XVI,,  sect,  8,  of  the  Constitution  of  Pennsyha- 
nia —  Construction  of — Liability  of  corporation 
for  consequential  damages  resulting  from  ex- 
ercise of  power  of  eminent  domain — Practice — 
Certiorari — Damages — Road  latv —  Grading 
— Appeal  from  vieivers — Act  of  June  ij,  1874 
— Act  of  May  i,  1876, 

Umler  the  provisions  of  Article  XVI.,  sect.  8,  of  the 
G)nstitution  of  Pennsylvania,  corporations  to  which  the 
right  of  eminent  domain  is  delegated  are  liable  for  con- 
sequential damages  resulting  to  private  property  from  the 
construction,  use,  or  alteration  of  their  works,  ways,  or 
other  improvements. 

A  municipal  corporation  b  therefore  liable  to  the  pro- 
perty owners  through  whose  land  it  has  caused  a  street  to 
be  opened  for  compensation,  not  only  for  the  actual  pro- 
perly appropriated  for  the  street,  but  also  for  such  as  it 
may  injure  or  destroy  by  such  opening. 

Where  a  property  owner  through  whose  land  a  street 
has  been  run  v^  injured,  both  by  reason  of  the  taking  of 
part  of  his  land  for  the  construction  of  said  street,  and 
also  by  reason  of  the  cutting  and  grading  thereof,  he  must 
in  proceedings  to  recover  damages  submit  his  whole  claim 
to  the  viewers  and  the  Court,  and  that  part  thereof  which 
he  neglects  so  to  submit  must  be  taken  to  have  been 
waived,  and  no  second  process  can  be  had  for  its  recovery. 

Semble  that  where  the  grading  occurs  as  a  separate  act 
of  the  public  authorities,  and  so  long  after  the  opening  of 
the  street  that  the  assessment  of  the  damages  at  the  time 
of  the  appropriation  cannot  include  those  resulting  from 
the  grading,  the  latter  may  be  ascertained  in  a  subsequent 
proceeding  instituted  in  accordance  with  the  provisions  of 
the  Act  of  May  i,  1876  (P.  L.  86). 

The  Supreme  Court  will  not,  on  error  to  a  judgment  in 
an  appeal  under  the  Act  of  June  13,  1874  (P.  L.  283;, 
from  the  report  of  viewers  appointed  to  assess  damages 
resulting  from  the  opening  and  grading  of  a  street,  take 
notice  of  the  fact  that  such  grading  was  done  subsequently 
to  the  report  of  the  viewers  appealed  from,  where  nothing 
to  that  ettect  appears  upon  the  record. 

Error  to  the  Common  Pleas  No.  2,  of  Alle- 
gheny County. 

Appeal  by  William  B.  Pusey,  and  Jane  his 
wife,  from  a  report  of  viewers  appointed  by  the 
Court  of  Quarter  Sessions  of  Allegheny  County 
to  assess  danuiges  suffered  by  Pusey  and  wife, 
and  others  by  reason  of  the  taking  of  a  portion 
of  their  property  in  the  opening  and  construc- 
tion of  Charles  Street. 

The  Councils  of  the  city  of  Allegheny  passed 
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an  ordinance  authorizing  the  opening  of  said 
street  on  March  12, 1874.  The  report  of  the 
viewers  appointed  by  the  Court  of  Quarter 
Sessions  to  assess  damages  and  benefits  to  Pusey 
and  wife,  and  others,  was  filed  September  11, 
1875.  ^"  October  9,  1875,  Pusey  and  wife 
demanded  a  trial  by  jury,  by  virtue  of  the  pro- 
visions of  the  Act  of  June  13,  1874  (P.  L. 
283),  and  an  order  was  accordingly  made  certi- 
fying the  record  to  the  Court  of  Common  Pleas 
No.  2,  of  Allegheny  County.  Subsequently 
this  Older  was  vacated,  but  was  reinstall  by  a 
decree  of  the  Supreme  Court  in  Pusey 's  Appeal 
(2  Norris,  67).  The  record  was  accordingly 
certified,  and  on  March  24,  1877,  an  issue  was 
framed  by  order  of  the  Court,  wherein  Jane 
Pusey,  her  husband  having  meantime  died,  was 
plaintiff,  and  the  city  of  Allegheny  defendant. 

On  the  trial  before  Kirkpatrick,  J.,  the  defend- 
ant presented  the  following  point : — 

**  3.  That  the  measure  of  damage  is  the  differ- 
ence between  the  value  of  the  property  as  a 
whole  with  the  street  located  thereon,  and  the 
property  as  it  was  before  the  street  was  located, 
without  regard  to  grades  afterwards  made." 
Answer,     Refused. 

The  jury  under  the  direction  of  the  Court 
rendered  a  special  verdict  as  follows: — 

**We  find  the  damages  resulting  to  the  plain 
tiff  over  and  above  all  advantages  resulting  from 
the  opening  of  Charles  Street,  and  the  appro- 
priation of  the  necessary  ground  therefor  and  as 
taken  by  the  city  of  Allegheny,  defendant,  and 
also  and  in  addition  thereto  resulting  from  the 
construction  of  the  said  street,  its  grades,  cuts, 
fills,  slopes,  walls,  etc.,  to  be  twelve  thousand 
five  hundred  dollars  (^12,500).  For  which 
amount  of  |i 2,500  we  render  a  verdict  for  the 
plaintiff  and  against  the  defendant,  subject  to 
the  opinion  of  the  Court  upon  the  question  of 
law  reserved,  viz. :  Whether  or  not  there  can  be 
a  recovery  in  this  action  over  and  above  the 
actual  value  of  the  ground  taken  by  defendant 
for  the  use  of  said  street,  and  the  location  and 
opening  of  the  same,  and  if  the  Court  should  be 
of  the  opinion  that  there  can  be  no  recovery 
over  and  above  the  damages  resulting  from  the 
location  and  appropriation  of  the  ground  actually 
taken  for  said  street,  then  judgment  to  be  entered 
for  the  smaller  amount,  viz.,  the  sum  of  five 
thousand  four  hundred  and  fifty  eight  ($5458) 
dollars;  non  obstante  veredicto,'^ 

Subsequently  the  Court  entered  judgment  non 
obstante  veredicto  for  the  plaintiff  in  the  sum  of 
1545^-  Whereupon  plaintiff  took  this  writ,  as- 
signing for  error  the  entry  of  judgment  by  the 
Court  for  the  amount  aforesaid. 

Thomas  Af.  Marshall  (with  him  /,  S.  and 
A,  P,  Morrison^j  for  the  plaintiff  in  error. 

Under  the  provisions  of  Article  XVI.,  sect.  8, 


of  the  Constitution  the  plaintiff  is  entitled  to 
compensation  not  only  for  property  actually  taken 
but  also  for  property  injured  by  defendant  in  the 
construction  of  the  highway.  The  Act  of  June  13, 
1874  (P.  L.  283),  allowing  the  right  of  appeal, 
of  which  plaintiff  here  availed  herself,  was 
intended  to  give  force  and  effect  to  this  consti- 
tutional provision. 

Pusey *s  Appeal,  2  Norfis,  67. 

Williams  v.  PiUsburgh,  Id.  71. 

Reading  v.  Althouse,  9  Weekly  Notes,  24.    , 
W.  B,  Rodgersy  for  defendant  in  error. 
No  grading  was  done  until  after  the  report  of 
the  viewers  appealed  from.     The  viewers  could 
not  therefore  include  this  item  of  damage  in 
their  report. 

In  re  Ridge  Street,  5  Caiey',  391. 
The  plaintiff  on  appeal  from  such  report  can- 
not submit  to  the  jury  what  such  viewers  could 
not  have  passed  upon. 

The  plaintiff  must  proceed  under  the  Act  of 
May  1,  1876  (P.  L.  86),  to  recover  damages 
done  her  by  the  grading,  and  has  in  fiact  pro- 
ceeded under  this  Act,  the  proceedings  there- 
under being  still  pending,  awaiting  the  final 
determination  of  the  present  case. 

Nov.  7,  1 88 1.  The  Court.  Under  the  8th 
section  of  the  i6th  article  of  the  Constitution  of 
this  Commonwealth,  municipal,  as  well  as  other 
corporations,  in  whom  is  vested  the  right  of 
eminent  domain,  are  required  to  make  just  com- 
pensation for  property  taken,  injured,  or  des- 
troyed, by  the  construction,  or  enlargement  of 
their  works,  highways,  or  improvements.  This  . 
is  an  advance  upon  the  limitation  of  the  right  of 
eminent  domain,  as  found  in  the  Bill  Of  Rights, 
both  of  the  present  Constitution,  and  that  of 
1838.  Corporations,  in  whom  the  Legislature 
has  vested  this  right,  are,  by  this  section,  made 
liable  for  damages,  resulting  to  private  property, 
from  the  construction,  use,  or  alteration  of  their 
works,  ways,  or  other  improvements;  in  other 
words,  to  such  damages,  as  are  ordinarily  called 
consequential.  This  being  now  the  supreme  law 
of  the  land,  it  must  govern  the  case  under  con- 
sideration; and  it  is  idle  to  recur  to  decisions 
and  legislation,  the  authority  of  which,  as  to  all 
present  and  future  cases,  is,  by  this  provision, 
annulled.  The  report  of  viewers,  from  which 
the  appeal  in  this  case  was  taken,  was  filed,  as 
we  are  informed  by  the  statement  of  the  plaintiff 
in  error,  on  September  11,  1875 ;  and  the  ordi- 
nance for  the  opening  of  Charles  Street  bears 
date  March  12,  1874.  Whether  the  cutting  and 
grading  complained  of,  were  done  between  these 
dates,  or  subsequently  to  the  former,  we  do  not 
know,  as  we  have  nothing  in  the  shape  of  a 
record  from  which  to  inform  ourselves.  Neither, 
for  the  same  reason,  do  we  know  the  amount  of 
damages  accorded  by  the  viewers,  or  how  they 
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were  made  up.  It  is  for  this  reason,  that  we 
cannot  entertain  the  allegation  of  the  counsel 
for  the  defence,  that  there  had  been  no  grading 
done  until  after  the  report  of  viewers;  nor  his 
argument  based  on  this  hypothesis,  that  it  was 
improper  for  the  jury  to  consider  what  the 
viewers  could  not  have  passed  upon.  No  such 
question  appears  to  have  1>een  raised  in  the  Court 
below,  and  we  cannot  agree  to  discuss  what  is 
not  before  us. 

The  third  point  of  the  defendant  develops  the 
material  subject  of  controversy,  and  is  as  fol- 
lows; *'That  the  measure  of  damages  is  the 
difference  between  the  value  of  the  property  as 
a  whole,  with  the  street  located  thereon,  and 
the  property,  as  it  was  before  the  street  was 
located,  without  regard  to  grades  afterwards 
made."  This  poitit  was  refused ;  and  we  think, 
for  the  reasons  already  given,  it  was  properly 
refused.  But  to  this  decision  the  Court  did  not 
adhere.  A  special  verdict  was  directed,  and  the 
jury  found  that  the  damages  resulting  over  and 
above  all  advantages  from  the  appropriation  of 
the  land  alone,  were  I5548;  that  the  damages 
to  the  remainder  o(  the  property,  consequent 
upon  the  construction  of  the  street,  its  grades, 
cuts,  fills,  slopes,  and  walls,  and  including  the 
value  of  the  land,  were  equivalent  to  the  sum  of 
$12,500.  Upon  this  verdict,  the  Court  entered 
judgment  for  the  amount  first  named,  and  re- 
jected the  larger  amount,  which  included  con- 
sequential damages.  This  judgment  was  erron- 
eous. As  we  have  seen",  the  Constitution  in 
positive  terms  requires  compensation  to  be  made, 
not  only  for  the  private  proverty  that  a  corpora- 
tion may  appropriate  to  its  own  use,  but  also  for 
such  as  it  may  injure,  or  destroy.  Hence,  the 
plaintiff  was  entitled  to  recover  whatever  dam- 
ages she  had  suffered  at  the  hands  of  the  city, 
whether  direct,  or  consequential ;  and  the  con- 
tention that  she  must  divide  her  claim,  and 
recover  for  the  property  appropriated  for  the 
street  under  the  Act  of  1870,  and  for  the  injury, 
resulting  from  the  cutting  and  grading,  by  a 
different  process  under  the  Act  of  1876,  cannot 
be  sustained.  Such  a  method  of  splitting  up 
damages,  resulting  from  a  single  transaction,  and 
thus  multiplying  suits,  is  contrary  to  all  legal 
policy ;  neither  can  it  be  supported  by  the  Act 
cited.  Under  this  statute,  where  the  gracing 
occurs  as  a  separate  act  of  the  public  authorities, 
and  so  long  after  the  opening  of  the  street  that 
the  assessment  of  the  damages,  at  the  time  of  the 
appropriation,  cannot  include  those  resulting 
from  the  grading,  the  latter  may  be  ascertained 
by  a  second  view,  but  not  so  where  both  can  be 
assessed  at  one  and  the  same  time.  The  taking:, 
and  the  injury  to  the  remaining  land,  form  but 
a  single  subject  oif  complaint,  and  for  them, 
there  can  be  but  one  assessment. 


From  this  it  follows,  that  the  property  owner 
not  only  may,  but  must,  submit  his  whole  claim 
to  the  viewers  and  to  the  Court,  and  that  part 
thereof,  which  he  neglects  so  to  submit,  must  be 
taken  to  have  been  waived  and  no  second  pro- 
cess can  be  had  for  its  recovery. 

The  judgment  of  the  Court  below  is  ndw  re- 
versed, and  it  is  ordered,  that  judgment  be 
entered  for  the  plaintiff  in  the  sum  of  112,500 ; 
the  full  amount  of  the  special  verdict,  with  in- 
terest, and  costs. 

Opinion  by  Gordon,  J. 


Oct.  &  Nov.  '81,  183.  Oct.  7,  1881. 

Appeal  of  McCandless  et  al.»  Executors. 

Partition —  Owelty — Lien  of^  entitled  to  priority 
over  mortgage  on  purpart  given  before  partition 
— Act  of  March  23 ^  1867 — ^^^  ^f  Mcirch  2p, 
i8j2,  sect.  j8. 

Owelty  tn  partition  constitutes  a  first  lien  on  the  pur- 
part of  the  former  tenant  in  common,  and  is  entitled  to 
priority  over  a  mortgage  of  his  undivided  interest  given 
oy  said  tenant  before  the  partition. 

Appeal  of  Wilson  McCandless  et  a/..  Execu- 
tors of  Robert  W.  Mackey,  deceased,  from  a  de- 
cree of  the  Common  Pleas  No.  1,  of  Allegheny 
County,  dismissing  their  exceptions  to  the  report 
of  an  auditor  distributing  the  proceeds  of  a 
sheriff's  sale,  dnd  confirming  the  report. 

The  facts  were  as  follows :  Ann  Eliza  Mackey, 
being  tenant  in  common  with  her  brothers  and 
sisters  of  a  large  tract  of  land,  executed  a  mort- 
gage, her  husband  joining,  of  her  undivided 
interest  therein  to  Robert  W.  Mackey,  the  ap- 
pellants* testator,  for  ^2000.  Subsequently  in 
proceedings  iii  equity  in  partition  the  land  was 
divided  into  seven  purparts  of  unequal  value. 

Mrs.  Mackey*s  interest  as  appraised,  was 
$5923.05.  Purpart  No.  6,  valued  at  I948Q,  was 
allotted  to  her,  charged  with  owelty  of  partition 
for  the  excess,  I3556.95. 

Subsequently,  Robert  W.  Mackey  (who  had 
no  notice  of  the  partition)  issued  a  sci.  fa.  on 
his  mortgage,  and  Mrs.  Mackey*s  purpart  was 
sold  at  sheriff's  sale  for  |i6oo.  The  auditor,  to 
whom  the  proceeds  were  referred  for  distribu- 
tion, awarded  the  fund  to  the  parties  entitled  to 
the  owelty  of  partition  pro  rata  according  to 
their  several  owelties.  Robert  W.  Mackey's 
executors,  claiming  that  they  were  entitled  to 
have  their  mortgage  paid  out  of  the  fund  as  a 
first  lien,  filed  exceptions  to  the  report,  which 
were  dismissed  by  the  Court  and  the  report 
confirmed.  They  thereupon  took  this  appeal, 
assigning  for  error  the  action  of  the  Court. 

Gro,  H^.  G'tthrie^  for  the  appellants. 

We  admit  that  the  m  jrtgagee  of  the  undivided 
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interest  of  a  co-tenant  takes  subject  to  the  right 
of  \hc  co-tenants  to  compel  partition,  and  that 
the  mortgagee  has  no  right  to  be  heard  in  the 
partition.  .  Also  that  in  case  of  an  egua/  parti- 
tion the  lien  of  the  mortgage  is  drawn  from  the 
undivided  interest  and  attaches  to  the  purpart 
held  by  the  mortgagor  in  severalty.  But  we 
contend  where  the  mortgagor  receives  in  seve- 
ralty a  purpart  greater  than  the  value  of  his  share, 
subject  to  owelty  of  partition,  that  the  mortgage 
remains  a  first  lien  to  the  extent  of  the  mortga- 
gor's original  interest,  and  that  the  owelty 
charged  is  a  first  lien  on  the  excess  over  such 
equal  interest,  and  a  second  lien  as  to  the 
remainder.  Otherwise  the  mortgage  is  con- 
verged from  a  first  lien  on  the  mortgagor's  in- 
terest to  a  second  lien  on  that  interest  plus  the 
excess  which  he  has  received  in  the  partition ; 
and  the  owelty  whose  lien  dates  only  from  the 
partition  is  made  a  prior  lien  on  the  entire  pur- 
part. Thus  the  mortgagee  is  deprived  of  his 
security  without  a  hearing,  and  without  com- 
pensation. 

If  one  of  two  co-tenants  mortgages  his  undi- 
vided'interest  and  then  purchases  his  co-tenant's 
interest,  the  purchase-money  would  not  be  a 
first  lien  on  the  whole  tract,  and  the  mortgage  a 
second  lien  on  the  whole  tract.  Yet  this  is  what 
it  amounts  to,  where  one  co-tenant  having  mort- 
gaged his  undivided  interest  elects  in  partition 
to  take  a  purpart,  exceeding  in  value  his  interest, 
subject  to  owelty.  The  mortgagee  takes  subject 
to  the  right  of  the  co-tenants  to  enforce  partition ; 
but  the  right  to  take  such  larger  purpart  is  a 
privilege  to  a  co-tenant,  not  an  obligation  which 
can  be  enforced  by  his  co-tenants,  and  owelty  is 
but  the  purchase-money  of  the  excess.  If  the 
owelty  remains  a  first  lien  on  the  excess,  the 
co-tenants  receive  a  quid  pro  quo  ;  moreover,  the 
Court  has  the  discretion,  under  our  Acts,  to 
require  additional  security  for  the  owelty.  It  is 
argued  that  the  lien  of  the  mortgage  may  be 
entirely  divested  by  a  sale  in  partition,  but  such 
sale  is  public,  and  the  mortgagee  may  protect 
his  interest  by  bidding.  If  each  of  two  co-ten- 
ants mortgage  his  undivided  interest,  and  in  a 
subsequent  partition  A.  takes  the  whole  land  at  a 
valuation,  the  mortgage  given  by  B.  would, 
according  to  the  doctrine  of  the  Court  below, 
be  converted  practically  into  a  first  lien  on  the 
whole  land,  and  slipped  ahead  of  the  mortgage 
given  by  A. — as  the  owelty  charged  on  the  whole 
would  stand  to  its  use.  The  anomalous  result  is 
reached  of  the  lien  of  a  first  mortgage  being 
opiened  up,  not  only  to  let  in  a  prior  lien,  but 
also  to  become  a  second  lien  on  an  after-ac- 
quired interest.  A  mortgage  given  by  all  the 
co-tenants  prior  to  partition  on  a  particular  part 
of  the  land  would,  on  this  doctrine,  be  spread 
over  the  whole  land,  and  given  precedence  of  a 


mortgage  on  an  undivided  interest  which  at  the 
time  it  was  given  was  entitled  to  undisputed  pri^ 
ority.  There  is  no  precedent  directly  in  point, 
but  Randell  v,  Mallett  (14  Maine,  51)  is  analo^ 
gous  in  principle  in  fayor  of  our  contention. 

Slagle  (with  him  Wiley ^  Barton^  and  WhUe^ 
sell  &*  Son),  for  the  appellees. 

<  The  appellants'  arguments  are  fallacious.  In 
admitting  that  the  mortgagee  of  an.  undivided 
interest  takes  subject  to  partition,  he  necessarily 
admits  that  he  takes  subject  to  all  the  lawful 
incidents  of  partition  of  which  the  liability  to 
have  owelty  charged  on  the  mortgagor's  whole 
purpart  as  a  first  lien  is  one. 

Allen  V,  Reesor,  16  S.  &  R.  10. 

Cubbage  v.  Nesmiih,  3  Watts,  314. 

Riddle  and  Pennock's  Appeal,  I  Wright,  177. 

Pauley  v.  Pauley,  7  Watts,  159. 
This  liability  to  partition  and  its  incidents  ex* 
ists  from  the  origin  of  the  co-tenancy.  (Wright 
V.  Vickers,  31  Sm.  122.)  The  object  of  parti- 
tion is  partition,  but  the  appellants'  theory  would 
give  the  tenant  entitled  to  owelty  a  lien  upon 
an  uncertain  undefined  interest,  undivided  and 
indivisible.  The  rule  as  adopted  in  the  Court 
below  does  no  injustice  ta  any  one.  The  owelty 
is  the  exact  value  of  the  accession  to  the  original 
interest  of  the  mortgagor.  If  the  mortgagor  pays 
off  the  owelty,  then  undoubtedly  the  increased 
security  enures  to  the  benefit  of  the  mortgagee; 
but  this  is  only  an  incident,  just  as  if  the  mort- 
gagor were  to  pay  off  any  other  prior  incum- 
brance. If  the  mortgagee  had  proceeded  on  his 
mortgage  before  partition  and  bought  the  mort- 
gagor's undivided  interest,  he  would  have  held  it 
subject  to  partition,  and  if  he  had  taken  the  pur- 
part it  would  have  been  "subject  to  owelty.  By 
leaving  the  interest  in  the  mortgagor,  he  must 
be  held  to  have  authorized  similar  action  by  the 
mortgagor. 

October  31,  1881.  The  Court.  Neither  a 
judgment  nor  a  mortgage  lien  against  one  tenant 
in  common  prevents  a  partition  either  at  his  in- 
stance, or  at  that  of  any  other  of  the  tenants 
(Bavington  v.  Clarke,  2  P.  &  W.  115).  The 
mortgagee  of  an  interest  in  an  undivided  estate  is 
not  entitled  to  be  made  a  party  to  a  proceeding 
in  partition  (Long's  Appeal,  27  P.  F.  Smith, 
151).  He  has  an  incumbrance  only  on  the  land ; 
but  no  estate  in  it.  He  has  no  right  whereby  he 
can  elect  to  take  or  to  refuse  a  purpart,  nor  can 
he  give  security  for  owelt)^  (W*)  The  primary 
object  of  partition  is  to  divide  the  land  among 
the  tenants,  according  to  their  respective  shares 
therein.  If  such  a  partition  is  not  practicable 
without  prejudice  to  the  whole,  then  only  should 
it  be  partitioned  into  purparts  of  unequal  value. 
In  case  of  a  lien  on  the  interest  of  a  co-tenant 
to  whom  a  purpart  is  allotted  in  severalty,  the 
lien  follows  the  sep^iration  and  attaches  only  to 
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the  estate  so.  taken  :  but  is  discharged  as  to  the 
other  purparts  (Jackson  v.  Pierce,  lo  Johns.  414  ; 
Bavington  v.  Clarke,  supra;  Long's  Appeal, 
supra;  Wright  v.  Vickers  Admin.,  31  P.  F. 
Smith,  122). 

The  rights,  of  tenants  in  common  to  make 
partition,  and  to  enjoy  all  the  incidents  con- 
nected therewith,  are  paramount  to  the  rights  of 
a  lien  creditor  against  any  one  of  the  tenants. 
If  necessary  to  effect  the  legitimate  purpose  of 
partition,  such  a  lien  must  yield  some  of  its 
former  binding  force,  and  may  even  be  wholly 
divested.  Hence,  notwithstanding  the  Act  of 
23d  March,  1867,  declares  that  the  lien  of  a 
first  mortgage  shall  not  be  destroyed  or  in  any 
way  affected  **  by  any  judicial  or  other  sale  what- 
soever," yet  where,  after  the  commencement  of 
proceedings  in  partition,  one  of  the  co-tenants 
executed  a  first  mortgage  on  his  undivided  in- 
terest, and  the  proceedings  in  partition  resulted 
in  a  sale  by  the  sheriff,  it  was  held  that  the  lien 
of  the  mortgage  was  thereby  divested  (Wright  v. 
Vickers  Admin.,  supra).  The  case  was  not 
ruled  on  the  ground  that  the  mortgage  was  exe- 
cuted during  the  pendency  of  the  proceedings 
in  partition,  but  on  the  broader  ground  of  the 
paramount  right  of  tenants  in  common  to  make 
partition,  and  to  enjoy  all  the  incidents  flowing 
therefrom. 

The  38th  section  of  the  Act  of  29th  March, 
1832  (Pur.  Dig.  436,  pi.  150),  provides,  in  case 
equal  partition  in  value  cannot  be  made,  and  the 
Court  orders  the  purparts  to  those  entitled  there- 
to, it  shall  award  them  **  subject  to  the  payment 
of  such  sum  or  sums  of  money  as  shall  be  neces- 
sary to  equalize  the  value  of  said  purparts  ac- 
cording to  the  said  appraisement  thereof."  The 
purpart,  of  which  the  proceeds  are  now  in  con- 
tention, was  so  allotted,  **  subject  to  the  payment 
as  owelty  in  partition"  of  sums  sufficient  to 
equalize  the  valuation.  The  lien  of  the  recog- 
nizance then  attached  to  the  whole  estate  thus 
taken  (Long  v.  Long,  i  Watts,  265 ;  Cubbage 
p.  Nesmith,  3  Id.  314). 

Liens  for  owelty  of  partition  in  the  Orphans* 
Court  in  several  respects  stand  on  a  different 
footing  from  liens  of  judgments  in  the  Common 
Pleas.  The  former  are  in  the  line  of  title,  and 
must  be  looked  for  in  the  proceedings  of  parti- 
tion ;  liens  in  the  latter  Court  are  outside  of  the 
line  of  title.  A  judgment  docket  is  required  to 
be  kept  in  the  Common  Pleas  for  the  informa- 
tion.of  subsequent  lien  creditors  and  purchasers. 
None  is  required  in  the  Orphans*  Coiurt.  To 
ascertain  in  regard  to  alien  there,  the  proceed- 
ings in  partition  must  be  examined  (Riddle  and 
Pennock*s  Appeal,  i  Wright,  177). 

A  purpart  taken  in  severalty  is  allotted  as  an 
entirety.  Whether  the  tenant*s  previous  interest 
in  .the  whole  was  large  or  small  it  matters  not 


when  he  takes  a  purpart  charged  with  owelty. 
He  takes  it  as  a  whole.  The  recognizance  to 
secure  the  payment  thereof  attaches  to  the 
whole.  Why  shall  it  not  become  the  first  lien 
thereon  ?  A  co-tenant  for  whose  benefit  the  re- 
cognizance is  taken,  may  be  divested  of  his 
whole  (estate  in  all  the  land  partitioned.  His 
only  security  for  payment  is  the  recognizance. 
There  is  no  line  of  separation  or  division  run- 
ning through  a  purpart  by  which  it  can  be  di- 
vided to  apportion  liens.  Presumably,  the  ten- 
ant thus  taking  acquires  an  estate  in  land  of  a 
value  as  much  greater  than  his  previous  estate  as 
the  amount  of  the  owelty  is  charged  thereon. 
Hence,  although  a  previous  lien  on  an  undivided 
interest  may  in  form  be  displaced  by  the  lien  of 
the  owelty  in  partition,  yet  the  effect  is  more 
imaginary  than  real.  It  will  practically  bind 
land  of  a  value  equal  to  that  on  which  it  was  a 
lien  before  partition.  The  partition  has  added  to 
the  value  of  the  estate  of  the  tenant  a  sum  equal 
to  the  amount  of  the  owelty  charged  thereon. 
Conceding,  however,  that  a  second  lien  is  not  as 
desirable  as  a  first  one,  yet  when  a  person  ob- 
tains a  lien  against  the  estate  of  a  tenant  in  com- 
mon, he  assumes  that  risk.  He  knows  the  estate 
is  subject  to  partition  and  all  its  incidents.  He 
cannot  impair  any  of  the  rights  of  the  co-tenants. 
Their  rights  are  superior  to  the  rights  of  a  lieii 
creditor  of  one  tenant.  Such  a  lien  will  not  de- 
prive them  of  any  right  incident  to  a  partition 
that  they  might  otherwise  have  enjoyed. 

The  case  of  Randell  v.  Mallett  (14  Maine)  is 
not  applicable  to  the  present  case.  That  was  not 
a  partition  subject  to  owelty  charged  on  a  pur- 
part. The  lien  there  in  contention  was  not  in 
the  Ime  of  the  title,  but  merely  an  incumbrance 
on  the  land.  It  was  therefore  correctly  held 
that  it  was  not  in  the  power  of  the  mortgagor  by 
sale  of  part  of  the  land  and  subsequent  partition 
to  extinguish  the  liens  on  the  parts  sold  without 
the  consent  of  the  mortgagees.  We  have  thus 
considered  the  only  question  urged  on  the  argu- 
ment, and  discover  no  error  in  the  record. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellants. 

Opinion  by  Mercur,  J. 


May,  '8i,  156.  June  7,  1881. 

Brenner,  Trucks  ft  Co.  v.  Meyer. 

Former  recovery — Act  of  March  17,  j86g — At- 
tachment— Construction  of  Act — When  suit 
begun  by  attcuhment  becomes  personal  action — 
Practice, 

Where  a  plaintiff  institutes  two  suits  for  the  same  cause 
of  action,  a  recovery  of  judgment  in  one  constitutes  a  bar 
to  the  recovery  of  judgment  in  the  other. 


Digitized  by 


Google 


$66 


WEEKLY  NOTES  OF  CASES. 


A.  instituted  a  suit  in  assumpsit  against  B.  for  the  value 
of  certain  good«,  wherein  he  afterwards  recovered  judg- 
ment On  the  same  day  A.  issued  an  attachment  against 
B.  for  the  same  goodf  under  the  Act  of  Marcfi  17,  1869 
(P.  L.  8),  which  writ  was  served  on  B.,  to  whom  the 
goods  were  delivered  on  his  giving  the  customary  secu- 
rity. Subsequently  a  narr.  was  filed  in  said  last-named 
attachment  suit  by  A.  claiming  the  same  indebtedness  which 
constituted  the  cause  of  action  in  tlie  former  suit,  and  in 
addition  containing  an  allegntion  of  fraud  on  B.*s  part. 
To  this  narr.  B.  pleaded,  and  the  case  went  to  is^ue : 

HtUt^  that  the  attachment  suit  was  to  be  regarded  as  a 
mere  personal  action  for  the  same  cause  as  the  fonner  suit 
in  assumpsit,  and  that,  therefore,  the  recovery  of  judg- 
ment in  said  last-nAroed  action  precluded  a  recovery  in 
the  attachment  suit. 


Error  to  the  Common  Pleas  of  Clinton  County. 

Attachment,  under  the  Act  of  March  17, 
1869,  by  Peter  Moyer  against  Brenner,  Trucks 
&  Co.  The  material  facts  of  the  case  as  they 
ap]t)eared  on  the  trial,  are  set  forth  as  follows  in 
the  opinion  of  the  Supreme  Court : — 

•*  On  April  30, 1874,  the  plaintiff  below  issued 
a  summons  in  assumpsit  against  the  defendants, 
and  on  the  same  day  filed  a  narr.  and  an  affidavit 
of  claim,  alleging  his  cause  of  action  to  be  an 
indebtedness  due  by  the  defendants  to  him  in 
the  sum  of  I1303.19,  for  making  and  delivering 
i3>5o6  cubic  feet  of  square  timber.  The  narr. 
contained  only  the  common  counts,  but  subse- 
quently an  amended  narr.  was  filed,  declaring  on 
a  special  contract  in  writing  for  making  and  de- 
livering square  timber,  the  quantity  delivered 
and  price  therefor  being  the  same  as  set  forth  in 
the  affidavit  of  claim.  The  pleas  of  non-as- 
sumpsit, payment,  and  set-off  being  filed,  the 
cause  was  tried  on  December  21,  1876,  and  a 
verdict  was  recovered  for  the  full  amount  of  the 
claim  and  interest,  for  which  judgment  was  en- 
tered on  December  28, 1876.  This  suit  was  No. 
305,  May  Term,  1874. 

**  On  the  same  30th  day  of  April,  1874,  upon 
which  the  summons  in  the  above  case  was  issued, 
the  same  plaintiff  issued  an  attachment,  under 
the  Act  of  17th  of  March,  1869,  against  the 
same  defendants,  claiming  the  same  indebtedness 
which  constituted  the  cause  of  action  in  the 
previous  suit.  This  proceeding  was  No.  306, 
May  Term,  1874.  The  affidavit  and  bond  re- 
quired by  the  Act  were  filed,  together  with  a 
praecipe  for  a  writ  of  attachment,  directing  the 
sheriff  to  attach  two  rafts  of  timber,  the  property 
of  the  defendants.  A  writ  of  attachment  was 
issued,  served,  and  returned,  all  on  the  same 
30th  day  of  April,  and  the  rafts  attached  were 
delivered  to  the  defendants,  from  whom,  with 
sureties,  a  bond  was  taken  for  the  surrender  of 
the  rafts,  in  the  event  of  a  recovery  in  the  said 
attachment  suit  No.  306,  of  May  Term,  1874. 

"On  December  20, 1878,  a  narr.  was  filed  de- 
claring on  the  same  written  contract  which  was 


set  out  in  the  amended  narr.,  in  the  case  No. 
305,  and  also  on  the  common  counts,  and  alleg- 
ing in  addition  thereto,  that  the  defendants  were 
abK>ut  to  remove  their  property  out  of  the  juris- 
diction of  the  Court,  with  intent  to  defraud 
their  creditors.  The  cause  subsequently  went  to 
issue  on  the  pleas  of  non-assumpsit,  payment 
with  leave,  etc.,  and  a  denial  that  the  defendants 
were  about  to  remove  their  property." 

The  defendants  presented,  inter  alia^  the  fol- 
lowing point : — 

(3)  That  the  proceedings  in  suit  in  the  Court 
of  Common  Pleas  of  Clinton  County,  to  No. 
305,  May  Term,  1874,  wherein  Peter  Moyer  is 
plaintiff,  and  Brenner,  Trucks  &  Co.  are  de- 
fendants, commenced  April  30,  1874,  and  the 
judgment  entered  therein  December  28,  1876, 
the  record  of  all  which  being  offered  in  evidence 
by  the  plaintiff,  and  being  for  the  same  cause  of 
action  as  that  declared  on  in  this  suit,  are  a  bar 
to  a  recovery  in  this  suit.  Answer;  We  refuse 
to  affirm  that  point. 

The  Court  (Orvis,  A.  L.  J.),  charged,  inter 
aliay  as  follows : — 

**  In  1876  the  action  to  No.  305  was  tried  be- 
fore a  jury,  and  the  question  of  the  right  of  the 
plaintiff  to  recover  was  settled,  by  verdict  and 
judgment.  All  the  questions,  whether  the  amount 
that  the  plaintiff  claimed  was  due  at  the  time  of 
the  bringing  of  the  suit,  whether  he  had  fulfilled 
his  contract,  and  how  much  was  due,  were  sub- 
mitted to  a  jury  of  this  Court,  and  passed  upon 
by  them.  They  returned  a  verdict  in  favor  of 
the  plaintiff;  judgment  was  entered  upon  that 
verdict,  which  remains  to  this  time.  Therefore, 
no  question  as  to  whether  this  claim  was  due  at 
the  time  of  the  institution  of  this  suit  is  now 
open  for  investigation ;  that  was  settled  and  de- 
termined. The  defendants  are  concluded  by 
that  verdict  and  judgment.  We  instruct  you  as 
matter  of  law  that  that  verdict  and  judgment  are  * 
conclusive  of  the  right  of  the  plaintiff  to  recover 
the  amount  of  that  finding  by  that  jury  in  that 
action ;  that  that  is  conclusive  of  his  right  to 
recover  in  this  attachment.  All  you  have  to  do 
is  to  render  a  verdict  for  the  plaintiff  for  the 
amount  of  that  verdict  with  interest  from  tliat 
time  to  the  present." 

Verdict  for  the  plaintiff  accordingly,  and  judg- 
ment thereon.  The  defendants  took  this  writ 
assigning  for  error,  inter  alia,  the  refusal  of  the 
defendants'  third  point,  and  the  portion  of  the 
charge  above  quoted. 

C.  G.  Furst  (with  him  P.  S.  Merrill),  for 
plaintiffs  in  error. 

The  former  judgment  merged  and  extinguished 
the  cause  of  action,  and  was  a  bar  to  the  recovery 
in  this,  llie  maxim  nemo  debet  bis  vexari  pro 
eadem  causa  applies  as  well  where  the  one  action 
is  on  a  statute  and  the  other  at  common  law,  be- 
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cause  the  statutory  remedy  is  cumulative.  But  a 
plaintiff  having  elected  one  and  having  recovered 
judgment  therein,  is  barred  from  recovering 
judgment  in  the  other.  He  cannot  subject  the 
defendant  to  double  costs. 

Garvin  v.  Dawson,  13  S.  &  R.  247. 
Wilson  V.  Hamilton,  9  S.  &  R.  429. 
Hess  V.  Heebie,  6  S.  &  R.  61. 
Marsh  v.  Pier,  4  Rawle,  289. 
Dufly  V.  Lylle,  5  W.  132. 
Brown's  Legal  Maxims,  331. 

The  Act  of  March  17,  1869,  gave  a  statutory 
remedy,  but  where  the  defendant  appears,  the 
attachment  suit  does  not  differ  from  a  common 
law  personal  action.  Where  in  such  case  the 
plaintiff  has  recovered  a  prior  judgment,  the  only 
question  is,  was  it  tried  on  the  merits  for  the 
same  cause  of  action,  and  if  so  it  is  a  bar. 

Blyler  v.  Kline,  14  Sm.  133. 
Such  judgment  may  be  given  in  evidence  as  a 
bar,  in  an  action  of  assumpsit,  under  the  gen- 
eral issue,  although  judgment  was  not  entered  in 
the  first  suit  until  after  the  institution  of  the 
second. 

Finley  v,  Hanbest,  6  Casey,  194. 

I  Greenleaf  on  £v.,  |  530,  and  cases  cited. 
The  principle  of  this  case  is  ruled  by — 

Baxley  v.  Linah,  4  Harris,  250. 

H,  T,  Harvey  J  for  defendant  in  error. 

The  judgment  in  the  former  action  of  assump- 
sit adjudicated,  simply,  that  the  defendants  are 
indebted  to  the  plaintiff  in  a  certain  sum.  The 
judgment  in  the  present  attachment  suit  adjudi- 
cates that  the  plaintiff  is  entitled  to  proceed  on 
the  bond  given  by  defendants  with  sureties, 
under  the  provisions  of  the  Act  of  1869,  to  re- 
cover the  amount  of  the  indebtedness  found  due 
by  the  former  judgment.  There  is  no  inconsist- 
ency between  the  two,  nor  do  the  two  judgments 
afford  one  and  the  same  remedy,  although  if 
either  judgment  is  satisfied,  both  will  be. 

If  the  Court  should  hold  the  first  judgment  to 
be  a  bar,  we  will  be  deprived  of  our  statutory 
remedy  under  the  Act  of  1869,  which  arose  not 
merely  because  of  the  defendants*  indebtedness, 
but  because  of  their  acts  which  that  statute  de- 
clared to  be  fraudulent,  and  by  reason  whereof 
we  have  a  specific  lien  on  the  goods  attached,  or 
we  can  proceed  on  the  bond  given  in  lieu  thereof, 
in  addition  to  our  general  common  law  right  of 
execution. 

Tarns  r.  Lewis,  6  Wr.  402. 

We  adopt  as  our  argument  the  remarks  of  Al- 
lison, P.  J.,  in  Swartz  v,  Lawrence,  C.  P.  No. 
I,  of  Phila.  Co.  (34  Leg.  Int.,  114),  viz. :  **  But 
is  a  proceeding  by  attachment,  under  the  Act  of 
1869,  inconsistent  with  the  action  which  had 
been  brought  on  the  claim  ?  The  two  are  not 
in  conflict  as  to  purpose,  nor  are  the  two  modes 
of  proceeding  inconsistent  with  one  another; 
they  are  not  more  unlike,  as  remedies  seeking 


the  same  end,  than  a  suit  on  a  mechanic's  lien, 
instituted  by  scire  facias,  and  an  action  on  a 
promissory  note  given  for  the  same  debt ;  in  the 
first  instance,  a  judgment  binds  only  the  prop- 
erty against  which  the  lien  is  filed,  and  in  the 
second  proceeding,  it  is  general,  and  binds  all 
the  land  of  a  defendant.  These  two  proceedings 
do  not  conflict,  because  they  look  to  the  accom- 
plishment of  the  same  purpose,  for  though  there 
may  be  two  recoveries,  there  can  be  but  one  sat^ 
isfaction." 

This  Court  can  control  the  costs,  to  prevent, 
injustice  to  the  defendant. 

[Sharswood,  C.  J.  Only  in  proceedings  in 
equity,  not  in  common  law  actions.] 

The  case  of  Baxley  v.  Linah  does  not  apply. 
That  was  a  foreign  attachment  in  which  the  judg- 
ment of  a  foreign  State  was  held,  under  the  Con- 
stitution, to  be  conclusive,  and  therefore  a  bar. 
Here  both  actions  were  in  the  same  Court,  and 
the  execution  remained  under  the  control  of  the 
Court. 

Oct.  3,  1 88 1.  The  Court  (after  stating  the 
facts  ut  supra).  On  the  trial  the  record  of  the 
judgment  in  the  case  No.  305  was  given  in  evi- 
dence, and  the  Court  was  asked,  amongst  other 
things,  to  charge  that  this  judgment  was  a  bar  to 
a  recovery  in  the  present  suit.  This  the  Codrt 
declined  to  do,  and  that  refusal  is  assigned,  inter 
aliay  for  error  here.  We  are  of  opinion  that  the 
learned  Court  below  erred  in  thus  ruling,  and 
that  the  judgment  must  be  reversed  for  that  rea* 
son.  We  would  have  been  very  willing  to  sus- 
tain the  judgment  if  we  could  do  so,  especially  as 
we  are  informed  that  a  practice  prevails  in  some 
portions  of  the  State  to  proceed  in  this  class  of 
cases  in  the  same  manner  as  done  here,  and 
doubtless  the  learned  counsel  for  the  plaintiff  fol- 
lowed the  practice  usual  in  his  vicinity.  But  we 
are  quite  clear  that  this  method  is  erroneous  upon 
very  familiar  legal  principles  which  cannot  be 
overlooked. 

It  is  without  question  that  the  cause  of  action 
in  these  two  proceedings  is  the  same.  Consid- 
ered as  personal  actions  between  the  same  par- 
ties, it  is  manifest  that  a  recovery  in  the  first 
worked  an  extinguishment  of  the  right  to  recover 
in  the  second.  We  said  in  Wilson  v,  Wilson's 
Admin.  (9  S.  &  R.  p.  429),  that  **to  permit  a 
party  to  recover  in  a  second  action  what  was  in- 
cluded in,  and  might  have  been  recovered  in  the 
first  action,  would  be  against  the  policy  of  the 
law,  and  unjust,  because  it  would  harass  a  de- 
fendant and  expose  him  to  double  costs."  And 
in  Marsh  v.  Pier  (4  Rawle,  on  p.  289),  it  was 
held  that  **  a  judgment  of  a  proper  Court,  being 
the  sentence  of  the  law  upon  the  facts  contained 
within  the  record,  puts  an  end  to  all  further  liti- 
gation on  account  of  the  same  matter,  and  be- 
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comes  the  law  of  the  case.'*  In  Duffy  &  Mehaify 
V.  Lytle  (5  W.,  on  p.  132),  Kennedy,  J.,  said 
that  **  the  first  judgment  when  given,  whether  it 
be  in  the  action  commenced  first  or  last,  extin- 
guishes the  original  cause  of  action,  and  gives 
to  the  plaintiff  in  lieu  thereof  one  of  a  higher 
order." 

These  principles,  which  are  very  familiar,  dis- 
pose of  the  question  at  issue,  if  in  fact  as  well  as 
in  law,  the  two  proceedings  are  for  the  same 
identical  cause  of  action,  and  if  the  first  judg- 
ment really  determines  every  essential  element 
involved  in  the  second  action.  It  is  argued, 
however,  and  not  without  force,  that  the  two 
proceedings  are  not  essentially  the  same,  that 
the  first  action  is  founded  upon,  and  results  in  a 
judgment  for  the  mere  personal  liability  of  the 
defendant,  while  the  second  is  a  special  proceed- 
ing against  particular  personal  property  only  of 
the  defendant.  If  this  were  strictly  so,  ther;e 
would  be  much  weight  in  the  argument.  An 
examination,  however,  of  the  Act  of  1869  devel- 
ops that  the  view  thus  presented  is  not  a  correct 
interpretation  of  its  provisions.  The  first  section 
authorizes  the  issuing  of  a  writ  of  attachment  in 
dJiy  pending  action,  because  it  provides  that  it  may 
issue  against  any  defendant  upon  the  application 
of  zx\y  plaintiff  upon  filing  the  necessary  proof 
and  bond.  It  is,  therefore,  in  aid  of  an  action 
which  has  already  been  commenced,  and  in  case 
no  such  action  is  pending  may  be  issued  in  the 
first  instance.  But  in  either  event,  under  the 
third  and  fourth  sections  of  the  Act,  it  becomes 
an  ordinary  personal  action,  if  either  there  is  a 
personal  service  of  the  writ,  or  if  the  defendant 
is  a  resident  of  the  county,  or  appears  to  the  ac- 
tion. In  this  case  the  defendants  appeared  and 
made  defence  after  a  bond  was  given  to  the 
sheriff  for  the  return  of  the  rafts  in  the  event  of 
recovery.  From  that  time  it  is  entirely  clear 
that  the  proceeding  became  and  was  a  mere  per- 
sonal action  against  the  defendants,  with  a  right 
to  bring  an  action  on  the  bond  taken  by  the 
sheriff,  if  the  rafts  were  not  returned  according 
to  the  condition  of  the  bond.  If  they  were  surren- 
dered there  would  be,  of  course,  a  right  to  have 
process  of  execution  levied  upon  them  as  upon  any 
other  property  of  the  defendants.  These  being 
the  characteristics  of  the  proceeding,  it  is  entirely 
clear  that,  independently  of  authority,  it  must 
be  regarded,  in  the  circumstances  of  the  present 
case,  as  a  mere  personal  action,  and  hence  sub- 
ject to  be  barred  by  the  recovery  of  a  judgment 
in  a  personal  action  previously  brought  for  the 
same  cause.  We  consider,  moreover,  that  the 
question  has  been  practically  settled  by  previous 
decisions  of  this  Court.  In  Baxley  v.  Linah 
(4  Harris,  241),  we  held  that  a  judgment  in  a 
sister  State  is  to  be  deemed  to  have  the  effect  of 
a  domestic  judgment  in  relation  to  the  cause  of 


action,  and  where  the  defendants  have  notice,  it 
is  conclusive  of  the  subject-matter,  and  the  origi- 
nal cause  of  action  is  merged  in  it ;  therefore  a 
suit  pending  in  the  State  of  Maryland  and  a  judg- 
ment subsequently  obtained  therein,  is  a  bar  to 
a  proceeding  between  the  same  parties  and  for 
the  same  cause  of  action  by  foreign  attachment, 
instituted  in  Pennsylvania  after  the  bringing  of 
the  suit  and  before  judgment  therein.  On  p. 
250,  Chambers,  J.,  said:  "It  is  settled  that 
where  a  judgment  has  been  already  obtained  in 
a  prior  action  by  the  plaintiff  against  the  defend- 
ant for  the  identical  dcrmnd,  contract,  or  obli^ 
gdtion,  it  is  merged  by  the  superiority  of  the 
record  security  acquired  by  the  judgment ;  tran- 
sit in  rem  ^udicatanty  and  the  creditor  can  no 
longer  prosecute  suit  upon  the  original  demand » 
though  it  were  a  specialty."  In  Blyler  v,  Klin« 
(14  P.  F.  S.  130)  it  was  expressly  ruled  that  a 
judgment  in  a  foreign  attachment  case,  where 
the  attachment  is  dissolved  or  is  contested  with- 
out dissolution,  has  the  like  force  and  effect  as  in 
case  of  an  action  commenced  by  a  summons. 
See  also  the  case  of  Garvin  v,  Dawson  (13  S.  & 
R.  247)  and  the  authorities  there  cited. 

We  are  of  opinion  that  the  judgment  in  the 
Case  305,  May  Term,  1874,  being  for  the  same 
cause  of  action  in  a  suit  between  the  same  par- 
ties, extinguishes  the  cause  of  action  in  the  pres- 
ent case,  and  hence  constituted  a  good  bar  to  any 
recovery  in  the  latter  suit,  and  therefore  the  judg- 
ment is  reversed. 

Opinion  by  Green,  J. 


Commott  iJleas— 2^to« 


C.  P.  of  Lebanon  Co.  .  Sept.  26,  1881. 

Anspach  v.  The  Guardian  Mutual  Aid 
Society  of  Pennsylvania. 

Practice — Life  and  Accident  Insurance  Compa- 
nies— Service  of  process  on — Act  of  April  24^ 
iSsTy-Act  of  April  8, 1868. 
Sur  rule  to  show  cause  why  service  of  the 
writ  should  not  be  set  aside — 

Debt,  by  W.  S.  Anspach  against  the  Guardian 
Mutual  Aid  Society  of  Pennsylvania  upon  a 
policy  of  insurance  effected  by  said  plaintiff  upon 
the  life  of  his  father,  Jacob  Anspach.  Said 
company  was  incorporated  under  the  laws  of 
Pennsylvania,  and  did  business  at  Pine  Grove, 
Schuylkill  County.  Jacob  Anspach  was  at  the 
time  the  said  policy  was  issued,  a  resident  of 
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Lebanon  County/  and  remained  domiciled 
therein  until  his  death.  The  summons  was 
directed  to  the  Sheriff  of  Schuylkill  County,  in 
accordance  with  the  provisions  of  the  Act  of 
April  24,  1857  (P.  L.  318),  as  extended  by  the 
Act  of  April  8,  1868  (P.  L.  70).  It  was  re- 
turned served  on  the  President,  Treasurer,  and 
Secretary  of  the  company  defendant.  Said  de- 
fendant thereupon  obtained  this  rule  to  which 
plaintiff  filed  an  answer. 

Miller  and  Ulrich^  for  plaintiff. 

/.  P.  S.  Gobiriy  for  defendant. 

November  7,  1881.  The  Court.  The 
defendant  is  a  life  insurance  association  incorpo- 
rated under  the  laws  of  this  State.  The  writ 
issued  out  of  this  Court,  and  was  directed  to  the 
Sheriff  of  Schuylkill  County.  The  summons 
was  served  on  the  President,  Treasurer,  and 
Secretary  of  the  society  and  so  returned. 
Under  the  motion  we  are  asked  to  say  that  the 
service  of  said  writ  is  illegal,  and  without  author- 
ity of  law.  It  is  answered  that  it  was  properly 
and  lawfully  served  under  the  Act  of  April  24, 
1857  (P.  L.  318),  as  extended  by  the  Act  of 
April  8,  1868  (P.  L.  70). 
.  The  construction  of  the  Act,  read  as  including 
the  defendant  society,  must  settle  this  question. 
It  is  perhaps  a  trite  saying  that  statutes  in  dero- 
gation of  the  common  law,  or  contrary  to  gene- 
ral public  policy,  must  be  strictly  construed. 
The  Act  in  question  authorizes  suit  to  be  brought 
in  any  county  where  the  property  insured  may 
be  located,  and  process  to  be  served  upon  the 
president  or  other  chief  officer  of  the  company 
against  whom  the.  same  issued,  or  upon  the  agent 
of  any  company  not  incorporated  bythe  Legisla- 
ture of  this  Commonwealth.  This  is  an  Act  re- 
lating to  insurance  companies,  and  the  Act  of 
1868  enacts  that  all  its  provisions  shall  apply 
to  life  and  accident  insurance  companies.  The 
defendant  is  a  home  corporation  for  the  insur- 
ance of  lives.  The  service  of  process  was  upon 
officers;  was  it  authorized— legal ?  It  was  outside 
of  the  jurisdiction  of  the  Court.  But  the  suit 
may  be  brought  in  any  county  where  the  property 
insured  may  be  located,  and  process  may  be  di- 
rected to  and  served  by  the  Sheriff  of  any  county 
in  the  State.  In  this  case  there  is  no  property 
insured,  and  hence  no  location  in  the  county. 
The  cause  of  action  may  exist,  but  the  right  of  suit 
in  this  county — the  jurisdiction  of  this  Court— is 
not  fixed  by  anything  that  is  before  us.  This 
was  not  an  insurance  on  property,  but  on  the  life 
of  a  human  being.  This  is  not  property  of  any 
kind.  Judge  Pearson,  in  Keller  v.  The  Mutual 
Protection  Life  Insurance  Company  of  Philadel- 
phia (No.  175,  January  Term,  1876,  Dauphin 
Common  Pleas),  said,  the  objection  to  such  ser- 
vice, as  is  shown  here,  is  that  the  insurance  is 


not  on  property^  but  on  the  life  of  a  human 
being. 

But  it  is  said  if  effect  cannot  be  given  to  this 
service,  the  Act  is  meaningless  as  tp  the  class  of 
corporations  to  which  the  defendant  belongs,  and 
that  the  Act  of  1868  is  a  nullity.  This  may  or 
may  not  be  so.  Perhaps  we  might  say  it 
does  not  apply  to  any  corporation,  life  or  acci- 
dent, that  does  not  insure  prpperty.  It  is  not, 
however,  our  purpose  at  this  time  to  inquire.  .  It 
is  not  alleged  or  pretended  that  any  property  /it- 
suredyfBs  located  in  this  county.  The  life  in- 
sured is  not  property.  The  dead  body  is  and 
can  in  no  sense  be  the  location  of  property  so  (is 
to  give  jurisdiction  over  persons  and  property 
outside  of  the  forum.  Is  it  life  or  death  that 
fixes  the  location  so  as  to  give  the  jurisdiction 
here  invoked?  Is  it  the  animgite  being  or  the  in- 
animate thing?  When — at  the  time  of  insurance, 
or  at  the  time  of  loss  or  death?  The  attempt  to 
apply  this  dogma  of  property  to  life  or  accident 
insurance  companies,  is  simply  a  reductio  ad 
absurdum.  The  lost  limb,  or  the  inanimate 
member  of  the  body,  may  indeed  be  located  in 
one  county,  whilst  the  animate  creature  may 
seek  within  the  limits  of  the  State  a  jurisdiction 
of  his  choice  without  reason  in  fact  or  ii^  law, 
and  against  general  public  policy.  If  laws  are 
written  in  the  language  of  the  people,  we  know 
of  no  canon  of  construction  that  justifies  thp 
arbitrary,  strained,  and  artificial  use  of  the  words 
contended  for  by  the  plaintiff.  We  cannot  be- 
lieve that  such  an  application  of  the  Act  of  1857 
was  ever  contemplated  by  the  Legislature. 

We  are  of  the  opinion  that  the  service  of  the 
writ  in  this  case  was  not  authorized,  and  must 
therefore  be  set  aside.     It  is  so  ordered. 

Opinion  by  Henderson,  A.  J. 


C.  P.  No.  2,  of  Allegheny  Co.  Oct.  1881. 

A.  C.  V.  B.  C. 
Divorce  —  Impotency  —  Libel  for  divorce   on 
ground  of  impotency  must  state,  inter  alia^ 
that  such  impotency  is  incurable — Demurrer, 
Libel  in  divorce,  filed  March  21, 188 1,  by  A. 
C.  against  B.  C,  his  wife,  setting  forth  a  mar- 
riage between  the  parties  in  September,  1876, 
<'  that  at  the  time  of  entering  into  said  marriage 
contract  the  said  B.  C.  was,  and  still  is,  naturally 
impotent  and  incapable  of  procreation,  and,  by 
,reason  of  the  malformation  of  her  sexual  organs^ 
iwas,  and  is,  under  a  natural  incapacity  of  4^s- 
.charging  her  matrimonis^l  vow ;"  and  praying  a 
divorce  a  vinculo  matrimonii,  . 

,     Demurrer. 

Stewart  J  for  the  libellant. 
.    Pfiaum,  for  the  respondent. 
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November  12,  1881.  The  Court  (after 
stating  the  facts).  The  ground  of  demurrer  is 
that  the  libel  does  not  allege  the  impotency  or 
malformation  to  be  incurable.  Is  that  an  essen- 
tial allegation? 

Counsel  for  libellant  contend  that  they  are 
not  bound  to  either  allege  or  prove  incurability. 
That  it  is  sufficient  to  prove  that  impotency  ex- 
isted at  the  time  of  the  contract  of  marriage,  and 
still  exists,  to  entitle  the  libellant  to  a  divorce, 
even  though  it  be  proven  that  the  defect  is  cura- 
ble or  has  been  cured  since  filing  the  libel. 

The  words  of  the  statute  are  "  was  and  still  is 
naturally  impotent  or  incapable  of  procreation." 
What  is  the  meaning?  Taken  literally  the  word 
"  naturally"  would  exclude  an  impotency  caused 
by  an  injury  after  birth.  Yet  it  certainly  does 
not  exclude  such  a  case.  While  the  law  of  di- 
vorce in  this  and  the  other  States  is  founded  on 
statute,  yet  in  the  administration  it  adopts  largely 
the  law  of  the  English  Ecclesiastical  Courts. 
(Bishop  on  Divorce,  Vol.  i,  Sect.  71 ;  Butler  v. 
Butler,  I  Parson's  Eq.  337 ;  Clark  r.  Clark,  6 
W.  &  S.  85 ;  5  Paige,  557 ;  5  Foster  (N.  H.), 
267;  I  Johnson's  Ch.  488.) 

The  uniform  ruling  of  the  English  courts  has 
been  that  the  impotency  must  be  incurable  and 
that  it  must  be  proven  affirmatively  to  be  so. 
The  same  interpretation  has  been  given  to  the 
same  words  and  words  similar  to  those  of  our  stat- 
ute in  the  courts  in  this  country  in  every  case  in 
which  the  question  has  been  raised,  so  far  as  we 
have  been  able  to  examine  the  cases.  (Ferris 
V.  Ferris,  8  Conn.  166;  Kempf  v.  Kempf,  34 
Mo.  211 ;  Devanbagh  v.  Devanbagh,  5  Paige 
(N.  Y.),  557.)  If  this  were  not  the  true  inter- 
pretation of  the  statute  it  would  follow  that  a 
divorce  could  be  demanded  in  every  case  where 
a  slight  malformation  existed  impeding  the  im- 
mediate consummation  of  the  marriage  contract, 
although  such  impediment  was  till  then  unknown 
and  might  be  removed  by  an  easy  surgical  opera- 
tion. 

From  examination  of  medical  authorities  we 
are  safe  in  assuming  that  in  the  present  state  of 
medical  and  surgical  skill  the  presumptions  are 
that  impotency  or  malformation  in  the  sexual 
organs  of  a  woman  is  ordinarily  curable.  On 
authority  and  reason  we  have  no  doubt  that  our 
statute  means  incurable  impotency. 

Must  incurability  be  alleged  in  the  libel,  or- is 
it  sufficient  that  it  be  proven  without  being  speci- 
fically alleged  ?  With  the  aid  of  diligent  counsel 
we  are  unable  to  find  any  Pennsylvania  authority 
on  either  branch  of  our  subject. 
'  The  second  section  of  our  Act  of  Assembly 
of  March  13,  18 15,  regulating  proceedings  in 
divorce,  directs  **  that  the  libellant  shall  set  forth 
particularly  and  specially  the  causes  of  his  or 
her  complaint."    It  is  not  always  safe  pleading 


to  set  forth  the  complaint  in  the  words  of  the 
statute.  Every  material  allegation  should  be  set 
out  unequivocally.  And  if  a  word  or  phrase 
has  different  meanings  it  should  appear  either 
directly  or  by  the  context  in  what  sense  the 
pleader  uses  it.  Adultery  is  a  ground  for  divorce, 
but  it  is  necessary  either  to  specify  the  paramour 
or  state  that  he  is  unknown.  That  the  marriage 
was  procured  by  **  fraud,  force,  and  coercion" 
is  ground  for  divorce  but  it  is  not  sufficient  to 
set  forth  in  the  libel  that  the  marriage  was  so 
procured.  The  circumstances  must  be  particu- 
larly set  forth.  (Hoffman  v.  Hoffman,  6  Casey, 
41 7  V  Pleadings  should  be  so  accurate  and  un- 
equivocal that  when  they  are  required  to  be 
verified  by  oath  a  conviction  for  perjury  might 
follow  a  false  oath. 

The  Act  of  Assembly  requires  the  libellant  to 
make  oath  that  '<  the  facts  set  forth  in  the  libel 
are  true."  If  it  should  turn  out  that  the  libel- 
lant in  this  case  knew  that  the  impotency  was 
curable  when  he  made  his  affidavit,  he  could  not 
be  convicted  of  perjury,  because  he  speaks  of  im- 
potency in  the  common  sense  and  not  in  the 
statutory  sense.  As  said  by  Judge  Thompson, 
in  Hoffman  v.  Hoffman,  above  cited,  *'*  It  ad- 
vances not  the  morals  of  society  to  treat  lightly 
or  loosely  the  obligations  of  the  matriraonisd 
contract.  Courts  ought  to  be  careful  to  see  that 
all  the  requirements  of  the  law  in  such  proceed- 
ings be  complied  with  both  as  \of0rm  and  sub- 
stance, so  that  divorces  may  not  be  obtained 
through  fraud  or  collusion."  We  are  not  called 
on  to  decide  a  case  where  no  question  is  raised 
on  the  pleadings  in  limine.  Due  proof  and 
finding  of  the  facts  by  the  Court  might  be  suffi- 
cient after  testimony  taken  in  the  case.  In  such 
cases  as  the  present  the  proceedings  for  proof  are 
of  such  a  character  as  to  be  taken  only  when 
good  cause  may  be  shown.  A  corporal  exami- 
nation by  an  expert  is  usually  necessary.  Neither 
public  nor  private  morals  are  to  be  advanced  by 
proceeding  to  such  examination  and  testimony, 
when,  from  all  that  appears  affirmatively  on  the 
pleadings,  the  presumptions  are  that  they  will  re- 
sult in  nothing  more  than  scandal  and  uncalled 
for  exposure  of  personal  defects. 

The  weight  of  authority  is  also  on  the  side  of 
the  demurrer.  The  English  authorities  are  uni- 
form in  holding  that  incurability  must  be  alleged 
and  proved.  Mr.  Bishop  says  (vol.  2,  p.  576) 
that  he  has  never  seen  an  English  precedent  that 
did  not  set  forth  that  the  defect  was  incurable. 
The  only  American  case  we  have  found  to  the 
contrary  is  that  of  Kempf  t^.  Kempf  (34  Mo.  211, 
supra)y  in  which  the  Court  held  it  unnecessary 
to  allege  in  the  bill  that  the  impotency  was  in- 
curable, that,  as  the  impotency  intended  by  the 
statute  is  incurable,  the  libellant  would  be  sup- 
posed to  use  the  word  in  that  sense.    No  counsel 
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appeared  for  the  respondent,  and  the  learned 
Judge  appears  to  have  ignored  all  the  precedents 
in  such  cases.  There  is  also  this  difference,  that 
the  provision  of  our  statute  requiring  the  libel- 
Ian  t  to  set  forth  particularly  and  specially  the 
ground  of  his  complaint  is  entirely  lacking  in  the 
Missouri  Statute.  In  Devanbagh  v.  Devanbagh  (5 
Paige,  577),  the  bill  set  out  the  physical  incapac- 
ity of  the  respondent  without  in  terms  asserting 
its  incurability  (though  it  may  be  inferred  from 
the  whole  bill).  Th^  bill  had  been  taken  pro 
confesso.  No  question  was  raised  on  the  plead- 
ings. No  counsel  appeared  for  the  respondent, 
but  Chancellor  Walworth  refused  to  grant  a 
divorce  on  the  ground  that  there  was  no  affirma- 
tive proof  that  the  incapacity  was  incurable, 
holding  that  although  the  statute  did  not. in  words 
demand  that  it  should  be  incurable,  yet  that  it 
must  be  interpreted  in  the  light  of  the  well- 
known  rulings  of  the  English  courts,  and  further 
saying :  **  Impotence  on  the  part  of  a  female  that 
cannot  be  cured  by  proper  medical  or  surgical 
treatment  is  a  case  of  very  rare  occurrence." 
The  case  was  referred  to  a  master  for  proofs  and 
was  finally  refused,  because  the  proof  did  not 
show  the  defect  to  be  incurable  (6  Paige,  6). 

In  Ferris  v*  Ferris  (8  Conn.  116)  the  point  is 
raised,  and  in  a  well  considered  opinion  is  squarely 
decided,  that  the  bill  must  allege  that  the  impo- 
tence is  incurable.  A  demurrer  to  the  bill  was 
sustained  for  the  failure  to  so  allege. 

We  prefer  to  follow  in  the  interpretation  of 
our  Act  of  Assembly,  the  precedents  which  are 
most  likely  to  avoid  unnecessary  scandal,  and  are 
also  in  our  opinion  the  correct  interpretation,  and 
require  the  libellant  to  set  forth  unequivocally 
and  specially  the  ground  of  his  complaint.  It  is 
not  necessary,  however,  that  the  cause  of  the 
alleged  impotence  be  further  specified. 

The  demurrer  is  sastained,  with  leave,  how- 
ever, to  the  libellant  to  amend  within  sixty  days. 

Opinion  by  Ewing,  P.  J. 


C.  P.  No.  2.  Oct.  8, 1881. 

Henry,  Executor,  etc,  v.  Fawrest 

Warrant  of  attorney  to  confess  judgment —  War- 
rant over  twenty  years  old — Practice, 

Rule  to  show  cause  why  judgment  should  not 
be  entered  on  a  bond  by  virtue  of  a  warrant  of 
attorney. 

The  affidavit  upon  which  the  rule  was  granted 
set  forth  that  a  bond  was  executed  by  John 
School  and  Charles  Fawrest,  on  March  30,  1850, 
for  the  payment  of  I23 75.00  in  favor  of  the 
present  plaintiff's  testator,  that  the  principal 
moneys  remained  unpaid  with  interest,  etc. 

It  was  shown  to  the  Court  that  notice  of  the 
rule  was  served  on  defendant  Fawrest. 


Thomas  A.  Gummeyy  for  the  rule,  cited. 

Court  Rule  No.  40. 
The  Court.    Rule  absolute  as  to  Fawrest. 


©r|>6attB'  ®ourt. 


October  17, 1881. 

Armstrong's  Estate. 
Partition — Act  of  March  2p,  1H32 —  Where  issue 

directed  to  Court  of  Common  Pleas — Burden 

of  proof  ^-'Practice, 

Sur  petition  for  inquest  in  partition  and  an- 
wer. 

The  petition  of  one  Armstrong  set  forth  that 
the  decedent,  Jane  Armstrong,  died  June  23, 
1878,  intestate,  seised  in  fee  of  certain  real 
estate,  leaving  surviving  her  a  husband,  Thomas 
(who  had  since,  on  October  20,  1880,  died), 
and  two  children,  the  petitioner  and  his  brother, 
Thomas  Armstrong ;  that  by  reason  of  the  de- 
cedent so  dying  intestate,  and  the  death  of 
her  husband,  the  said  real  estate  has  become 
vested  in  the  petitioner  and  his  brother,  as  ten- 
ants in  common  in  fee;  he,  therefore,  prayed 
for  an  inquest  to  make  partition.  The  answer  of 
Thomas  Armstrong  alleged  that  he  is  the  only 
surviving  child  of  George  L.  and  Jane  Armstrong, 
and  that  the  J)etitionei:*s  name  is  Henry  Matthews, 
he  having  been  adopted  by  Mr.  and  Mrs.  Arm- 
strong from  a  foundling  asylum  in  Dublin.  A 
replication  having  been  filed,  an  examiner  was 
appointed  who  took  testimony  as  to  the  facts. 

Harrington^  for  petitioner. 

To  the  point  as  to  what  are  proofe  of  pedigree 
and  of  descent  and  birth,  cited — 
Kingston  v,  Lesley,  10  S.  &  R.  ^83. 
Carskadden  v,  Poorman,  10  W.  52. 
Watson  V,  Brewster,  i  B.  381. 
Davis*s  Estate,  9  Weekly  Notes,  380. 

Alexander  (with  whom  wasy.  G.  AfcKenna), 
contra. 

October  29,  1881.  The  Court  (after  stating 
the  facts  of  the  case).  Upon  the  face  of  the 
pleadings  it  will  be  readily  observed  a  grave  issue 
of  fact  arises,  most  material  to  the  petitioner,  and 
which  must  necessarily  be  determined  before  an 
inquest  can  be  awarded.  That  respondent  is  a  son 
of  decedent  b  admitted,  but  the  kinship  of  the  pe- 
titioner and  his  right  to  participate  in  the  estate 
are  strenuously  denied.  The  burden  of  proof  is, 
therefore,  cast  upon  the  petitioner.    We  have 
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carefully  examined  the  testimony,  and  in. view  of 
its  conflicting  character,  together  with  the  im- 
portance to  both  the  contending  parties  of  the 
question  involved,  which  could  be  more  satisfac- 
torily determined  by  a  jury,  we  have  reached  the 
conclusion  that  a  proper  case  is  presented  for  the 
exercise  of  the  authority  vested  in  the  Court  by 
the  Act  of  March  29,  1832,  sec.  55  (Purd.  Dig. 
1 108,  pi.  45),  which  provides  that  the  Orphans' 
Court  shall  have  power  to  send,  an  issue  to  the 
Court  of  Common  Pleas  of  the  same  county  for 
the  trial  of  facts  by  a  jury,  whenever  they  shall 
deem  it  expedient  to  do  so. 

A  precept  for  an  issue  is,  therefore,  directed, 
further  proceedings  to  stay  unul  the  result  is  cer- 
tified to  this  Court. 

Opinion  by  Hanna,  P.  J. 


October  18,  1881 

Shore's  Estate. 

Guardian  and  ward — Claim  on  guardian  for 
maintenance— Jurisdiction — Act  of  June  16^ 
l8j6,  gives  Orphans^  Court  no  authority  to 
make  distribution  of  a  thinor^s  estate^  or  credit- 
ors any  right  to  demand  it, 
Sur  exceptions  to  Examiner's  report. 
Petition  for  an  order, on  a.  guardian  to  pay  an 
allowance  for.  board  of  minor.      The  petitioner, 
Samuel  Shore,  brother  of  the.  minor,  prayed  for 
an  order  on  the  Fidelity,  Trust,  tand  Safe  Deposit 
Company,  guardian,  fpr  payment  of  one  hundred 
and  ninety-six  dollars,  being  the  unpaid  balance 
of  a  sum  alleged  to  be  due  petitioner  for  two 
years,  eight  months,  and  twenty-thcee  days  (Oct 
1,876,  to  June,   1879),  board  of  minor  at  four 
dollars  a  week,  which  ajlowance  was  made  by  or- 
der of  Court  dated  Mi^iy  15,  1^78,  ia  pursuance 
of  a  petition,  presentCMl  by  Uie  afojesaid  Samuel 
Shore. 

The  answer  of  the  Fidelity,  Trust,  and  Safe  De- 
posit Company  alleged  (i)  over-payment  from 
date  of  order  of  Court,  May  11,  1878,  to  Nov. 
1879,  at  about  which  time  the  minor  ceased  to 
live  with  petitioner;  (2)  petitioner's  misconduct 
towards  the  minor ;  (3)  want  of  jurisdiction. 

The  matter  was  referred  to  an  examiner,  who 
found  (the  1st  and  2d  points  not  beipg  pressed) 
that  full  jurisdiction  is  conferred  on  the  Orphans' 
Court  by  the  Act  of  June  16,  1836  (Purd.  1104, 
pi.  8),  and  that  the  claim  foe  boarding  the  minor 
from  October,  1876,  until  th^  order  of  Court  of 
May  II,  1878,  was  a  Just  one  and  should  be  paid.' 
"  To  this  finding  exceptions  were  file^  by  the 
guardian. 


J,  IV,  M,  Newlin^  for  petitioner. 

John  Dolman^  for  respondent. 

This  is  a  suit  against  the  minor  for  necessaries, 
and  should  be  brought  in  the  Common  Pleas. 

This  Court  has  no  jurisdiction  unless  on  peti- 
tion of  the  guardian. 

This  Court  has  jurisdiction  to  settle  guardian^s 
accounts,  but  none  to  allow  a  contested  claim. 
Mohney  v,  Evans,  1  Sinith>  80. 
CaU  V,  Wacd,  4  W.  &  S.,  118. 

In  the  petition  of  May  11,  1878,  for  an  allow- 
ance, no  claiiQ  l[)eing  madeby  the  petitioner,  none 
can  be  presented  now. 

There  being  no  evidence  of  any  contract  or 
express  promise  on  the  part  cf  die  guardian,  none 
can  be  implied  for  payment  of  board  to  minor's 
brother  before  the  aforesaid  order  of  Court. 

October  29,  1881.  Tije  Court.  The  lan- 
guage of  the  Act  of  June  16,  1836,  §  19,  clause 
8,  conferring  jurisdiction  upon  the  Orphans' 
Court  in  **  all  cases  within  their  respective  couq- 
ties,  wherein  executors,  administrators,  guardians, 
or  trustees  may  be  possessed  of,  or  in  any  way 
accountable  for  any  real  or  personal  estate  of  a 
decedent,"  is  very  general,  but  in  the  light  of 
other  provisions,  of  die  Act  and  of  subsequent 
legislation,  we  do  not  think  it  was  inteaded  to 
embrace  die  case  of  a  creditor  of  a  minor's  es- 
tate seeking  to  compel  payment  of  a  debt  which 
the  guardian,  who  would  thus  be  deprived  of  bis 
right  of  trial  by  jury,  denied  tfic  existence  of. 
It  was  thought  necessary  to  give  the  right  to  make 
distribution  of  a  decedent's  estate  in  the  same 
Act  by  an  express  provision,  notwithstanding  the 
generality  of  the  language  of  the  clause  referred 
to;  and  even  then,  it  was  not  until  the  Act  of 
i3tfi  of  April,.  1840,  §  I,  that  the  right  of  a 
creditor  of  a  solvent  estate  to  demand  distribution 
was  made  certain.  (Hammett's  Appeal,  2  Nor- 
ris,  394.) 

There  is  nothing  in  this  Act,  or  in  any  other, 
which  gives  the  Orphans'  Court  authority  to  make 
distribution  of  a  minor's  estate,  or  whidi  coafers 
upon  creditors  the  right  to  demand  it. 

How  far  the  petitioner  is  precluded  from  de- 
manding payment  by  reason  -of  his  making  no 
suggestion  of  the  indebtedness  .which  he  now  al- 
leges when  he  presented  his  former  petition,  and 
how  for  the  principle  of  Seitz's. Appeal  (6  Norris, 
159) ;  Douglass's  Appeal  (i  Norris,  169) ;  Duffey 
r,  I>uffey  (8  Wright,  402),  etc  etc.,  apfdies  to  his 
cl^im,  are  questions  upon  which  we  express  no 
opinion. 

Exceptions  sustained,  and  petition  disipissed 
at  the  costs  of  the  petitioner,  without  prejudice 
to  his  right,  to  proceed  at.  common  law.. 

Opinion  by  Penrose,  j. 
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ABATEMENT.  See  Dbordbnts'  Estates.  Lbo- 
ACY.  (O.  C. )  Gas-man's  Estate,  275.  See  Ambrdmbmt. 
ACKNOWLEDGMENT.  See  Dbbd. 
ACTIONS*  Where  a  jadgment  has  been  obtained 
against  an  auinoorporated  society,  and  no  execution 
ii»sned,  and  subseqaentl  j  the  members  of  such  society 
are  sued  for  the  same  claims,  a  plea  of  former  recovery 
on  their  part  is  a  nullity.     Ash  v,  Guie,  198. 

A  judgment  entered  upon  a  judgment  note  given  in 
settlement  of  a  claim  for  goods  sold  and  delivered,  is 
a  bar  to  an  action  of  assumpsit  for  the  same  bill. 
Jones  V,  Ellison,  205. 

The  fact  that  tue  jadgment  was  obtained  after  the 
oommencemeut  of  the  suit  in  which  it  was  pleaded, 
does  not  prevent  it  being  a  bar.  It  is  the  first  j  udgment 
for  the  same  cause  of  action  that  constitutes  an  effec- 
tive defence,  without  regard  to  the  oder  of  time  in 
which  the  suits  were  commenced.     lb. 

Evidence  of  former  recovery,  though  not  admissible 
under  the  plea  of  accord  and  Batisfaotion,  is  admissible 
under  the  general  issue  in  assumpsit.     lb. 

The  recovery  of  judgment  in  assumpsit  for  goods 
sold  and  delivered,  is  a  bar  to  recovery  in  proceedings 
based  upon  the  same  cause  of  action,  and  begun  by 
attachment  under  the  Act  of  March  17, 1869.  Brenner 
V.  Moyer,  565. 

ACTS  OF  ASSEMBLE. 
1769,  February  18.     Streets.     10. 

Married  Women.    485. 

Crimes.     53. 

Divorce.     222. 

Assignments.     547. 

Ground-rents.     81. 

Timber.     469. 

Judgment.     424. 

Acknowledgment.    485. 

Foreign  Executors.     17. 

Wills.     106,  262. 

Decedents'  EsUtes.     249. 

Executors.     281. 

DeeedenU*  Estates.     249,  571. 

Partition.     563. 

Orphans*  Conrt.    174,  671. 

Trustees.     81. 

Guardians.    262. 

Wages.     1. 


1770,  February  21. 
1785,  February  18. 
1815,  March  13. 
1818,  March  24. 
1821,  February  5. 
1824,  March  27. 

1827,  March  26. 

1828,  April  15. 
1832,  March  15. 
1832,  March  15. 
1832,  March  15. 
1832,  March  29. 
1832,  March  29. 
1832,  March  29. 
1832,  March  29. 
1882,  March  29. 
1832,  March  29. 
1834,  February  24. 


ACTS  OF  ASSEMBLE— Con^in>ie</. 

1834,  February  24.  Orphans'  Court.     3. 

1834,  February  24.  Decedents*  Estates.     36. 

1834,  February  24.  Dower.     67. 

1836,  June  14.  Trustees.     81. 

1836,  June  16.  Orphans'  Conrt.     263. 

1836,  June  16.  Crimes.     437. 

1836,  June  16.  Mechanics' Liens.     506. 

1836,  June  16.  Assignments.     246. 

1836,  June  16.  Infants.     572. 

1836,  June  16.  Execution.     76,  428,  532. 

1838,  April  16.  Streets.     10. 

1840,  April  16.  Jijidt^ments.     22. 

1 840,  October  13.  Decedents'  Estates.    282. 

1840,  October  13.  Judgments.     424. 

1843,  April  17.  AssignmenU.     547. 

1844,  April  29.  Taxation.  62. 
1844  May  6.  Legacies.  140. 
1846,  April  20.  Practice.     230. 

1848,  April  11.  Married  Women.     152,  485. 

1 848,  A  pril  1 1 .  Joint  Debtors.     222. 

1849.  February  19.  Railroads.    453. 
1849,  March  21.  Service.     491. 

1849,  April  10.  Collateral   Inheritance.     105,. 

164. 

1351,  April  14.  Exemption.     52. 

1854,  May  8.  Schools.     156. 

1855,  April  21.  Roads.     38  ». 
1855,  April  26.  Trustees.     313. 

1855,  May  4.  Collateral  Inheritance.     105. 

1856,  April  11.  Married  Women.    485. 
1856,  April  11.  Les^acies.     440. 

1856,  April  21.  Guardians.     263. 

Ib56,  April  22.  Limitations.    50. 

1856,  April  22.  Execution.     525. 

1857,  Api  il  24.  Insurance.    568. 

1858,  April  22.  Collateral  InheriUnoe.     164. 

1860,  March  31.  Crimes.    98,  437. 

1861,  May  1.  Executors.     281. 

1863,  December  14.  Ejectment.     173. 
l>-64,  March  22.  Joint  Debtors.     198. 

1864,  April  1.  Roads.     384. 

1864,  August  25.  Taxation.     62. 

1865,  March  27.  Evidence.     198,  39S. 

1866,  April  23.  Soranton.     498. 

1867,  March  13.  Crimea.    53. 
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ACTS  OF  AaaHMBlM-Y— Continued, 
1867,  March  23.  MoiUftgea.     663. 

1867,  March  23.  Orphans'  Court.     61. 

1868,  April  8.  IiisarancM.     668. 
1868,  May  1.               Taxes.     609. 

1868,  Aagustl.  Meohanics'  Liens.     237. 

1869,  March  17.  Attachment.     207,  666. 
1869,  March  18.          Municipal  Corporations.     221. 
1869,  Maroii  24.          Roads.     177. 

1869,  April  6.  Referees.     496. 

1869,  April  16.  Kvideuce.     198.  396,  446f. 

1869,  April  17.  Decedent**  Estates.     36. 

1869,  May  3.  Roads.    433. 

1870,  April  28.  Streets.     148. 

1871,  Jannarj  30.       Interpleader.    421. 
1871,  April  10.  Railroad.     630. 

1871,  May  17.  Decedects   BsUteS.     36. 

1872,  April  3.  Liquors.     620. 
1872,  April  9.              Wages.     189. 
1872,  April  12.            Notes.     83. 
1872,  April  13.            Limitations.     462. 
1872,  May  6.  Roadn.     319. 
1874,  April  22.  Service.    491. 
1874,  April  22.  Referees.    148. 
1874.  April  24.            Taxe?.    196. 
1874,  May  14.              Referees.    148. 

1874,  May  14.  Taxes.     168,  170,  328. 

1874,  May  14.  Orphans'  Court.     174. 

1874,  May  23.  Cities.     213,  269. 

1874,  Mav  25.  B>rora  and  Appeals.     48. 

1875,  April  12.  Liquors.     620. 

1876,  March  14.         Judgments.     141. 

1876,  May  1.  Insurance.    46. 
1S76,  Mayl.                Roads.     661. 

1877,  March  20.  Taxation.     228. 

1877,  April  7.  Soranton.    498. 
1^78,  A  prill  7.  Counties.    495. 

1878,  May  26.  Evidence.     198. 

1879,  January  7.        Taxes,  193. 
1879,  April  10.  Taxes.     161. 

1879,  June  7.  Taxes.     161.406,509. 

1879,  June  11.  Mechanics*  Liens.     6. 

1879.  June  11.  Ejectment.     61,267. 

ADMIRALT7.  See  Salvaob.  (U.  S.  D.  C.) 
Tlie  Mary  E.  Long,  192. 

ADOPTION.  The  Acts  of  Assembly  relating  to 
the  adoption  of  children,  while  conferring  the  right  to 
inherit,  do  not  create  relationship,  and,  therefore,  the 
adopted  child  does  not  acquire  the  right  to  adminin- 
tration  of  the  estate  of  the  adopted  parent  under  the 
Act  of  March  16, 1832.     MoCully's  Appeal,  80. 

A  married  woman  is  incapable  of  binding  herself  by 
deed  so  as  to  confer  a  future  right  of  inheritance  in 
favor  of  an  adopted  child.     lb. 

AFFIDAVIT  OF  DEFENCE  LAW.  When, 
in  oonsequeuce  of  the  defendant's  absence,  the  affida- 
vit of  defence  is  made  by  a  stranger  to  the  record,  the 
affidavit  must  show  not  only  the  ab.«>ence  of  the  defend- 
ant, but  such  a  condition  of  things  as  renders  it  im- 
practicaltle  for  him  to  make  the  affidavit.  (C.  P.) 
Cowperthwaite  v.  Roney,  482. 

Upon  the  hearing  of  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defence,  the  Court  cannot 
take  judicial  notice  of  a  private  Act  of  Assembly 
relied  upon  to  entitle  the  plaintiff  to  judgment.  (C. 
P.)  Timlow  V.  Phila.  and  Read.  R.  R.  Co.,  436. 

What  a  aufflolent  copy.  The  bond  of  sn  insol- 
vent debtor  entered  under  the  Act  of  June  16,  1836. 
(C.  P.)     Rusk  V,  Clifford,  238. 

In  an  action  upon  a  premium  note  given  to  a  mntual 
fi  e  iiiHU'ance  company,  the  filing  of  a  copy  of  the 
note  together  with  a  certificate  of  the  character  pro- 


AFFIDAVIT  OF  DEFENCE  IsAVT- Continued. 
vided  for  in  the  Act  of  May^  1, 1876,  un  er  the  seal  of 
the  company,  and  signed  by  the  president  and  seo>e- 
tary,  averting  the  amount  of  assessments  made,  will 
not  entitle  the  plaintiff  to  judgment  fo**  want  of  an 
affidavit  of  defence.  Lycoming  Fire  Ins.  Co.  v. 
Brierly,  45. 

A  copy  of  a  contract  to  pay  for  services  to  be  ren- 
dered by  the  plaintiff  to  the  defendant  s  not  sufficient. 
(C.  P.)     King  V,  Permanent  Exhibition  Co.,  190. 

A  copy  of  conveyancer's  book  containing  lumping 
charges  is  not  sufficient.  (C.  P.)  Hopple  v,  Weber, 
436. 

A  copy  purporting  to  be  of  hook  of  original  entries 
made  out  upon  a  bill-head  is  not  sufficient.  (C.  P.) 
Richards  r.  Harper,  452. 

Affidavit,  inrhen  suffloient.  The  acceptance  of 
negotiable  paper  not  yet  due,  as  collateral  security  for 
the  payment  of  a  dishonored  check,  does  not  preclude 
the  holder  of  the  check  from  proceeding  to  judgment. 
(C.  P.)     Bank  ».  Chaney,  137. 

An  affidavit  of  defence  containing  averments  that 
the  defendant  never,  to  the  b**st  of  his  knowledge  and 
belief,  signed  or  indorsed  with  hU  signature  the  note 
in  suit,  that  he  had  no  knowledge  of  it,  and  that  he 
received  no  notice  of  its  protest,  and  that  to  the  best 
of  his  knowledge  and  belief,  no  such  note  existed,  is 
evasive  and  iu&ufficient.  Allen  v.  Bank  of  German- 
town,  188. 

The  only  proper  course  for  a  party  who  denies  the 
execution  of  an  inntrument,  a  copy  of  which  is  filed. 
Is  to  demand  inspection  of  the  original,  and  then  deny 
that  it  was  signed  by  him  or  by  hi^  authority.     lb. 

Where  a  material  alteration  has  bf  en  made  in  the 
instrument  of  which  a  copy  is  filed,  the  case  must  go 
to  a  jury  in  order  that  the  circumstances  attending 
the  alteration  may  be  explained.  (C.  P. )  Van  Dusen 
v.  Thomas,  190. 

In  an  action  upon  a  promissory  note  an  affidavit  of 
defence  setting  up  an  iudednite  extensiou  of  time  for 
payment  is  insufficient.  (C.  P.)  Sickel  v  Dillon, 
337. 

In  au  action  for  goods  sold  and  delivered,  an  affi- 
davit setting  out  that  a  portion  of  the  goods  had  been 
returned  to  plaintiff,  without  particularly  stating  the 
amount,  is  insufficient.'  (C.  P.)    Weil  r.  Michael.  337. 

In  an  action  upon  a  promissory  note  signed  by  the 
defendant  as  agent,  an  affidavit  setting  out  that  plain- 
tiff had  knowledge  of  the  agency  and  accepted  the 
note  as  the  obligation  of  the  principal  is  sufficient.  (C. 
P.)     Janeway  p.  Moss,  337. 

In  an  action  upon  a  recognizance  of  bail  entered 
before  a  magistrate,  an  affidavit  that  the  defendant 
signed  t*^e  bond  without  reading  it,  and  was  informed 
by  the  magistrate  that  it  was  only  an  obligation  for 
costs,  is  insufficient.  (C.  P.)  D.echman  i;.  Lauer, 
636. 

An  affidavit  of  defence  setting  up  a  payment  on 
account  must  specifioal  y  state  the  amount  of  the 
alleged  payment.  (C.  P.)  De  Jonge  v.  Helmbold, 
102. 

AGENT.     See  Privcipal  akd  Aobrt. 

AGREEBffENT.     See  Contract. 

ALIMONT,  order  f  >r  how  enforced.  See  Divorcb. 
(C.  P.)     Mintzer  v.  MinUer,  336. 

ALTERATION,  of  negotiable  instrument. 
See  Affidavit  OF  Dkpbncb  Law.  v^.  P.)  Van  Duseu 
V.  Thomas,  190.  See  Bills  akd  Notbs.  Hepler  v, 
Mt.  Caimel  Bank.  127.  See  Jodombmt  Notb.  (C.  P.) 
American  Ins.  Co.  v.  Black,  467. 

AMENDMENT.     An  amendment  of  the  record       , 
by  iuse  ting  the  name  of  a  married  wouian*»  husband 
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AMENDMENT—  Continued, 

may  be  made  after  «*xecntion,  in  a  caRe  whe*e  Jndg- 

meDt  was  entered  npon  a  wnrraiit  of  attorii«*y  given 

bj  the  woman  while  a  feme  sole.    Griffith  v.  Edwards, 

271. 

Where  an  amended  narr.  is  filed,  hnt  the  original  is 
not  withdrawn,  tliere  is  a  presumption  that  the  ca^e 
went  to  trial  upon  the  amended  narr..  and  the  mern 
faot  that  the  Court  below  did  not  order  the  plaintiff 
to  elect  upon  which  narr.  he  would  try,  affords  no 
ground  of  reversal.     Carn  v.  Fillman,  152. 

Upon  an  alternative  order  giving  leave  to  amend, 
otherwise  judgment  for  defendant,  an  amendment 
will  be  permitted  at  any  timi*  before  Judgment  is 
actnally  entered,  though  not  within  the  same  term. 
(C.  P.)     Barry  v.  Salt  Co  ,  2ft9. 

In  an  action  against  nine  defendant",  members  of  a 
beneficial  society,  npon  a  plea  in  abatement  that  there 
weie  thirty-five  other  members,  the  plaintiff  may 
amend  by  bringing  in  the  names  of  the  other  defend- 
ants and  issuing  an  al  as  summons  as  to  them.  (C. 
P.)     Hirsoh  v.  Kohn,  237. 

Amendment  of  affidavit  under  attachment  Act  of 
1869,  by  inserting  Christian  name,  when  permitted. 
(C.  P.)     Sweiey  ».  B  own.  207. 

The  Act  of  June  11, 1879,  authorizing  the  amend- 
ment of  mechanics*  claims  is  not  retroactive.  Smith 
V.  Stokes,  6. 

When  an  amendment  to  a  return  to  an  order  of  sale 
will  not  be  allowed  by  the  Orphans'  Court.  (0.  C.) 
Fritz*s  Estate,  51. 

APPEALS.     See  Errors  akd  Appbals. 

Appeal  from  Justioe  of  Peaca.  See  Josticb  of 
Peacb. 

APPORTIONMENT  of  Qroand  Rent  See 
Lakdlord  and  Truant.     Qnigiey  o.  MoUneanz,  118. 

ASSIGNMENT  FOR  BENEFIT  OF  CRED- 
ITORS. An  unrecorded  assignment  of  property  in 
trust  for  the  benefit  of  a  single  creditor  is  invalid  as 
against  a  subsequent  general  recorded  assignment  for 
the  benefit  of  all  the  assignor's  creditors.  If,  there- 
fore, the  assignees  under  the  last  named  assignment 
take  and  sell  the  property  named  in  the  first  assign- 
ment, the  assignee  under  the  first  assignment  cannot 
recover  the  proceeds  of  such  sale.  Kern  v,  Powell, 
547. 

In  the  distribution  of  the  funds  in  the  hands  of  an 
assignee  for  the  benefit  of  creditors,  no  one  can  share 
who  does  not  claim  under  the  assignors.  Strickler's 
Appeal,  535. 

An  assignee  for  the  benefit  of  creditors  is  under  no 
obligation  to  let  the  real  estate  included  in  the  assign- 
ment, and  therefore  where  he  allowed  the  assignor  to 
retain  possession  and  nse  the  real  estate,  it  was  held 
that  the  assignee  was  not  chargeable  in  his  account 
with  the  rental  value  thereof.  Detweiler's  Appeal, 
246. 

ASSX7MPSIT.  An  action  for  money  had  and 
received  will  lie  16  any  case  where  the  goods  of  one 
oome  into  the  possession  of  another  without  consider- 
ation and  are  sold  by  the  latter,  who  then  fails  to  ac- 
count for  the  proceeds.  (C  P.)  Wliitney  v,  Bruner, 
239. 

Although  the  Tolnntary  payment  of  the  debt  of 
another  will  not  raise  an  assumpsit,  yet  if  one  is 
compelled  to  pay  another*8  debt  in  consequence  of  the 
tatter's  omission  so  to  do,  there  is  a  legal  presumption 
of  a  request  by  the  latter  to  the  former  to  make  the 
payment ;  and  assumpsit  may  be  maintained  for  the 
amount  so  paid.     Hogg  r.  Longstretb,  95. 

Where  a  terre-tenant  permits  taxes  to  fall  into  ar- 
rear,  which  a  mortgagee  is  bubsequently  compelled  to 


ASSUMPSIT— Coiitinue^f. 

pay  upon  taking  title  to  the  premises  after  a  sherifiTs 
sale,  the  tfrre-tenant  is  liable  in  assumpsfit   t)  the 
mortgagee  for  Oie  amount  of  tax»»R  so  paid.     lb, 
ATTACHMENT,  EXECUTION.     See  Bxbgo- 

TION. 

ATTACHBffENT,    FOREIGN.      See    Forbigv 
Attach  MBNT. 
ATTACHMENT    FOR    CONTEMPT.      See 

Ct»DRTV,     LnitHi-'s   (ppeal,  225. 

ATTACHMENT  UNDER  ACT  OF  1869.  An 
affidavit  in  general  terms  charging  that  goods  were 
pnrohased  npon  false  representations  is  sufficient  to 
snpport  an  attachment.  (C.  P.)  Swezey  v.  Brown, 
207. 

The  fact  that  the  fraud  was  perpetrated  by  the  de- 
ceased partner  of  the  defendant  is  no  answer  to  the 
plaintiflf's  right  to  an  attachment,     lb. 

The  ini*ertion  in  the  plaintiff's  affidavit,  after  the 
attachment  issued,  of  the  Christian  name  of  a  member 
of  the  defendant  firm,  charged  with  fraud,  which  had 
l>een  left  blank  in  the  affidavit  when  filed,  is  not  such 
an  amendm(*nt  as  will  support  a  motion  to  dissolve 
the  attachment.     lb. 

Where  the  plaintiff's  affidavit  contains  a  general  al- 
legation of  fraud,  tlie  burden  of  proof  is  on  the  plain- 
tiff, and  he  must  take  depositions,  if  tliH  defendants 
deny  the  fraud  by  affidavit;  but  where  the  plaintiff's 
affidavit  contains  specific  allegations  of  fraud,  the 
burden  of  contradiction  is  on  the  defendant.  (C.  P.) 
Matthews  V.  Dalsheimer,  371. 

Upon  an  attachment  under  the  /ct  of  1869,  the 
sheriff  is  not  Justified  in  seizing  the  goods  of  the  per- 
son named  therein  as  garuibhee.  Rothermel  v.  Marr, 
421. 

The  bond  given  by  the  plaintiff  in  such  suit  is  in- 
t^'uded  merely  as  a  security  for  tliM  defendant  in  the 
attachment,  that  the  plaintiff  shall  within  a  reasona- 
ble time  prosecute  his  suit,  and  if  he  fails  therein, 
that  he  will  pay  the  costs  and  the  defendant's  dam- 
ages. It  in  no  case  operates  as  a  security  for  the 
garnishee,     lb. 

When  the  sheriff  is  directed  to  seize  goods  claimed 
by  some  person  other  than  the  defendant,  the  sheriff 
should  either  demand  from  the  plaintiff  a  bond  of  in- 
demnity, or  frame  an  interpleader  between  the  plain- 
tiff and  the  claimant  under  the  Act  of  January  30, 
1871,  to  determine  the  true  ownership  thereof.     lb. 

An  attachment  under  the  Aot  of  18(59  cannot  be 
prosecuted  after  the  recovery  of  judgment  in  an  ac- 
tion of  assumpsit  for  the  same  cause  of  action.  Bren- 
ner V,  Moyer,  565. 

ATTORNEY  AND  CLIENT.  The  power  of 
county  commissioners  to  contract  with  counsel  for 
the  payment  of  fees  is  limited  to  binding  the  county 
to  the  payment  of  a  reasonable  compensation,  hence 
an  agreement  for  the  payment  of  a  large  contingent 
fee  is  invalid.     (  hester  County  v.  Barber,  350. 

An  attorney-at-law  employed  to  collect  a  debt  has 
no  right,  having  made  the  collection,  to  set  off  against 
the  client  an  anteuedent  debt  or  claim  of  his  own. 
Simpson  v.  Pinkerton,  423. 

Bequest  to  attorney  by  client,  when  fraudulent. 
See  Will.     (*nthbertson's  Appeal,  69. 

AUDITOR.  Although  an  auditor  may  not  make 
a  collateral  inquiry  into  the  validity  of  a  judgment, 
he  may  make  full  investigation  as  to  the  amount 
equitably  due  upon  such  judgment.  Qray's  Appeal, 
458. 

An  auditor  appointed  to  diittribute  the  proceeds  of 
the  sale  of  real  estate  of  a  decedent,  may  inquire  into 
the  validity  of  a  deed  which  it  is  alleged  was  obtained 


Digitized  by 


Google 


576 


INDEX. 


AUDITOR—  Continued. 

bj  fraud  froin  a  distribatee,  whereby  the  share  of  snch 
distribatee  passes  to  the  grautee  Darned  in  the  deed. 
MoGettHck's  Appeal,  460. 

The  finding  of  an  auditor  upon  a  question  involving 
matters  of  fact  as  well  as  matters  of  law,  having  been 
confirmed  by  the  Court  and  remaining  unappealed 
from,  is  conclusive  in  subt^equeut  prooeedinss.  It  is 
r^f  adjttdicata,     (0.  C.)     Hoopes's  Estate,  223. 

Auditor's  finding  of  facts,  when  reviewed  in  the 
Supreme  Court.  See  EaaoRtt  and  Appeals.  Milllgan's 
Appeal,  203. 

Exceptions  to  report  of  auditor,  hearing  of.  See 
PsAOTiCB.     (C.  P.)    In  re  Nathans's  Estate,  138. 

AVERAGE.    See  Suippiho. 

BAILMENT.  A  bailee  for  hire  is  liable  for  slight 
Degligenoe,  while  a  gratuitous  bailee  is  liable  only  for 
gross  negligence.  In  the  absence  of  evidence  to  the 
contrary,  there  is  a  presumption  that  every  bailee  is 
to  be  compensated  for  the  service  he  performs. 
Swarti  V.  Hauser,  434.     See  Common  Carbibrs. 

BANKS  AND  BANKING.  The  capital  stock 
of  a  corporation,  whether  fully  paid  or  partly  out- 
standing in  the  hands  of  subscribers  thereto,  is  a  trust 
fund  for  the  benefit  of  creditors.  Macungie  Savings 
Bank  v.  Bastian,  71. 

The  board  of  directors  of  an  insolvent  bank,  having 
duly  made  an  assessment  on  unpaid  stock  subscrip- 
tions for  the  purpose  of  meeting  the  liabilities  of  the 
bank,  a  depositor  cannot  set  off  the  amount  due  him 
on  account  of  his  deposit  against  the  amount  of  assess- 
ment due  by  him  on  aooonut  of  unpaid  stock  subscrip- 
tions,    lb. 

A  bank  cannot  set  off  unmatured  paper  of  an  insol- 
vent depositor  againot  the  balance  due  him  on  his  de- 
posits.    (C.  P.)    Jones  17.  Bank,  102. 

National  Banks.  The  reservation  by  a  national 
bank  of  usurious  interest  works  a  forfeiture  of  the 
right  to  claim  any  interest  upon  the  loan  made.  (U. 
8.  C.  C.)  Farmers  and  Mechanics*  Nat.  Bank  of 
Mercer  v.  Hoagland,  123. 

The  fact  that  the  bank  has  taken  renewal  notes 
which  include  usurious  interest  upon  previous  notes 
will  not  enable  a  recovery  of  the  face  of  such  renewal 
notes.  The  entire  amount  which  can  be  recovered  is 
the  principal  amount  first  advanced.     lb. 

Effect  of  an  unaccepted  draft  as  a  specific  appropria- 
tion of  funds  in  bank.  See  Bills  ahd  Notes.  Jordan 
and  Porter's  Appeal,  37. 

BILLS  AND  NOTES.  Where  a  maker  signs 
a  note  as  ** agent"  without  naming  a  principal,  but 
the  principal  is  in  fact  known  to  the  payee,  who  takes 
the  note  upon  the  credit  of  such  principal,  then  the 
agent  is  not  personally  liable.  (C.  P.)  Janeway  v. 
Moss,  337. 

A  lunatic  who  is  an  accommodation  indorser  with- 
out consideration  upon  a  promissory  note,  and  who 
has  derived  no  advantage  from  his  indorsement,  is  not 
liable  thereon  even  to  a  bona  Jide  holder  of  the  note, 
who  has  no  knowledge  of  the  lunacy.  Wirebach  o. 
Bank  of  Easton,  143. 

No  protest  of  a  promissory  note  is  necessary  in 
order  to  fix  the  liability  of  an  indorser.  Allen  v. 
Bank,  188. 

Although  any  material  alteration  in  a  note  after  in- 
dorsement will  discharge  the  indorser,  yet  if  at  the 
time  of  the  indorsement,  the  date  be  blank,  and  be 
subsequently  filled  in  by  the  maker,  the  law  necessa- 
rily presumes  that  the  indorser  authorised  such  filling 
,  up,  and  will  not  discharge  him  from  liability.  Hepler 
V,  Mt.  Caimel  Bank,  127. 


BILLS  AND  NOTES— Confinitec/. 

Where  a  note  has  been  altered  in  any  material  part, 
the  oircurastauoes  attending  such  alteration  must  be 
explained  to  a  jury  ;  Judgment  cannot  be  entered  for 
want  of  a  sufficient  affidavit  of  defence.  (C.  P.)  Van 
Dusen  v.  Thomas,  190. 

An  unaccepted  draft,  which  does  not  designate  that 
it  is  to  be  paid  out  of  a  particular  fund,  or  that  it  is 
to  operate  as  a  transfer  of  a  balance  standing  to  the 
credit  of  the  drawer  in  the  hands  of  the  drawee,  will 
not  work  a  legal  or  equitable  assignment  of  a  corres- 
ponding amount  of  the  drawer's  funds  in  the  hands  of 
the  drawee.     Appenl  of  Jordan  and  Porter,  37. 

If  before  aooepianoe  or  payment  of  such  a  draft,  the 
drawer  executes  an  assignment  for  the  benefit  of  credit- 
ors, the  funds  in  the  hands  of  the  drawee  pass  by  the 
assignment,  as  assets  of  the  insolvent's  estate  to  his 
assignees  in  trust  for  creditors,  and  the  payee  has  no 
right  of  action  against  the  drawee,  nor  can  he  claim 
the  fund  as  against  the  assignees.     lb. 

Where  a  note  is  taken  for  a  debt,  the  presumption 
is  that  it  was  taken  as  a  conditional  payment,  and 
only  in  satisfaction  if  and  when  the  debt  is  paid. 
(O.  C.)    Graham's  Estate,  83. 

The  acceptance  of  unmatured  negotiable  paper  as 
collateral  security  for  the  payment  of  a  dishonored 
check  does  not  deprive  the  holder  of  his  right  to  im- 
mediately enforce  his  legal  rights  upon  the  original 
debt.     (C.  P.)     Bank  o.  Chaney,  137. 

Although  a  note  given  in  payment  for  the  purchase- 
monAy  of  a  patent  right  is  invalid,  and  cannot  be  used 
as  evidence  of  an  indebtedness  between  the  original 
pArties  unless  drawn  in  conformity  with  the  Act  of 
1872,  still  the  seller  of  the  patent  right  may  recover 
the  price  agreed  to  be  paid  if  he  is  able  to  prove  his 
case  without  the  aid  of  ihe  note.  (0.  C.)  Graham's 
EsUte,  83. 

The  United  States  Government  when  dealing  with 
commercial  paper  mast  exercise  the  same  degree  of 
vigilance  which  under  the  law  is  required  by  private 
parties.  (U.  S.  D.  C.)  United  States  o.  Central 
Bank,  84. 

Where  a  copy  of  a  promissory  note  is  filed,  the  de- 
fendant who  proposes  to  deny  his  signature,  should 
demand  inspection  of  the  original,  and  after  inspection 
explicitly  deny  the  signature.  If  an  affidavit  of  d«*- 
fence  evasively  denies  the  signature,  Judgment  will  be 
entered  for  want  of  a  sufficient  afiidavit  of  defence. 
Allen  V.  Bank,  188. 

Agreement  to  give  time  upon  a  promissory  note  must 
be  definite,  otherwise  it  is  incapable  of  enforcement. 
(C.  P.)    Sickel  r.  Dillon,  337. 

The  maker  of  a  uon -negotiable  paper  may  defeat  a 
recovery  upon  it  in  the  hands  of  a  third  person  to 
whom  it  has  been  transferred  for  a  valuable  considera- 
tion, by  setting  up  want  of  consideration,  where  the 
note  has  been  given  to  the  payee  for  his  accommoda- 
tion, and  expressly  to  enable  him, to  raise  money  upon 
it.     Wetter  v.  Kiley,  59. 

Effect  of  reservation  of  usurious  interest  by  a  na- 
tional bank.  See  Barks  and  Bamkiho.  (U.  8.  C.  C.) 
Bank  v.  Hoagland,  123. 

See  Affidavit  of  Dbfbhcb  Law. 

BILL  OF  REVIEW.   See  Orphavs*  Couet. 

BOND.  The  bond  and  warrant  of  a  married  woman 
given  to  secure  a  loan  of  money  employed  in  purchas- 
ing real  estate  are  void.    Grosser  v,  Horunng,  463. 

Construction  of  a  bond  given  to  secure  the  City  of 
Philadelphia  against  the  defaults  of  the  Receiver  of 
Taxes  for  the  Twenty-third  Ward.  Waten*i  Appeal, 
146. 
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BROBIXIR.  A  general  onstora  that  a  broker  may 
pledge  his  customer's  stock  for  the  purpose  of  raising 
monej  to  carry  it,  is  yalid.  Van  Horn  v,  Gil  bough, 
347. 

WheD  the  market  value  of  stock  so  pledged  falls 
below  a  price  that  will  reimburse  the  broker  for  all 
expenses,  a  custom  of  brokers  to  st^ll  out  the  cus- 
tomer's stock  without  notice,  and  hold  the  latter  for 
the  loss,  is  valid,     lb. 

Contracts  for  the  purchase  and  sale  of  stocks  on  mar- 
gins, invalidity  of.  See  Contracts  Ruckizky  v.  De 
Haven,  109.     Dickson  v.  Thomas,  112. 

See  Stock  Ezchahob. 

BUILDINQ  ASSOCIATIONS.  A  borrowing 
stockholder  of  a  building  aseociation  may  apply  his 
stock  to  the  payment  of  hi-*  loan,  and  tlie  value  of  the 
stock  for  tills  purpose  is  the  amount  of  the  payments 
thereon.  Watkins  v,  Workingmen's  Building  Asso- 
ciation, 414. 

In  estimating  the  valne  of  building  association  stock 
during  the  running  of  the  association,  the  Court  will 
oot  take  into  consideration  the  value  of  the  stock  to 
wind  up,  nor  its  value  as  affected  by  the  forfeiture  of 
stock  of  other  stockholders,     lb. 

Taxation  of.  See  Tazbs  akd  Taxation.  Building 
Association  v.  Commonwealth,  161. 

BURDEN  OF  PROOF.  See  Prbsumptions. 
Buippiiio. 

CHALLENGE  OF  JURORS.  See  Practice. 
Wirebach  r.  Bank,  143. 

CHARITIES.  When  a  discretion  as  to  the  ap- 
plication of  a  fund  for  oharitable  purposes  is  vested  in 
executors,  and  the  executors  die  during  the  pendency 
of  the  prior  lite  estate  and  before  the  occasion  for  the 
exercise  of  the  discretion  arises,  the  power  id  dead. 
Children's  Hospitars  Appeal,  313. 

The  Act  of  April  26,  1855,  is  inoperative  to  enable 
the  Court  to  appoint  a  trustee  to  exercise  the  dis- 
cretion in  a  case  where  the  testator  died  prior  to  1855. 
lb. 

COLLATERAL  INHERITANCE  TAX.  See 
Dbcbdbhts'  Estatbs. 

COLLATERAL  SECURITIES.  See  Afpida- 
viT  OP  Dbpencb  Law.  Bills  and  Notes.  Debtos  ajid 
Cbbditor. 

COMMISSIONS.    See  Obcbdents'  Estates. 

COMMON  CARRIER.     See  Railboads. 

CONFIDENTIAL  ADVISER.  Bequest  to, 
when  fraudulent.     See  Will. 

CONSTITUTION    OF    PENNSYLVANIA. 

Art.  1.  §  8,  135,  466. 

Art.  III.  §  3,  498. 

Art.  III.  $  13,  559. 

Art.  IX.  §§  1,  2,       168,  170,  328,  498. 

Art.  XVI.  §  5,  491. 

Art.  XVI.  §  8,  561. 

CONSTITUTION  OF  THE  UNITED 
STATES. 

Art.  XIV.  §  1,  ln6. 

Amendment  4,  135. 

CONSTITUTIONAL  LAW.  A  statute  in  de- 
rogation of  the  right  of  trial  by  Jury  should  be  strictly 
construed.     Heidelbaugh  r.  Thomas,  141. 

Colored  children  have  a  constitational  right  to  be 
admitted  without  discrimination  into  the  public 
schools.     (C.  P.)    Commonwealth  r.  Davis,  156. 

A  search  warrant  for  stolen  articles,  describing 
them  as  *' Jewelry  and  other  personal  effects/'  is  a 
sufficient  compliance  with  Art.  I.,  §  8,  of  the  Constitu- 
tioD  of  Pennsylvania,  requiring  that  no  search  warrant 


CONSTITUTIONAL  LAW— Con/miierf. 

shall  issue  unless  the  goods  are  described  as  near  as 

may  be.     Moore  v,  Coxe,  135. 

The  provisions  of  the  Fourth  Amendment  to  the 
Constitution  of  the  United  States,  requiring  greater 
particularity  of  description,  relates  only  to  Federal 
legislation  or  process.     lb. 

The  provision  in  the  Rill  of  Rights  that  no  warrant 
to  seize  any  person  shall  issue  without  a  preliminary 
oath,  does  not  prevent  a  Justice  of  the  peace,  whose 
process  is  obstructed,  from  holding  the  offender  to 
bail  to  answer  in  Court.  (Q.  S.)  Commonwealth  v. 
McClnre,  466. 

The  provisions  of  Art.  IX.,  §§  1  and  2,  of  the  Con- 
stitution of  1874,  do  not  execute  them^t^lves  so  as  to 
repeal  any  existing  laws  providing  for  th«^  assessment 
and  collection  of  taxes.  They  merely  imposed  re- 
strictions on  future  legislation  when  it  should  there- 
after be  enacted.  Coatesville  Gas  Co.  v,  Chester 
County,  328.     Ruth's  Appeal,  498. 

An  Act  of  Assembly  which  provides  merely  a  modi- 
fication of  an  existing  remedy,  does  not  violate  the 
constitutional  prohibition  against  impairing  the  obli- 
gation of  contracts.     Phelps's  Appeal,  525. 

Under  the  provisions  of  Art.  XVI.,  §  8,  of  the  Con- 
stitution of  1 874,  corporations  to  which  the  right  of 
eminent  domain  is  delegated  are  liable  for  consequen- 
tial damages  resulting  to  private  property  from  the 
construction,  use,  or  alteration  of  their  works,  ways, 
or  other  improvements.     Pusey  r.  Allegheny,  561. 

Hence  a  municipal  corporation  is  liable  to  the  prop- 
erty owners  through  whose  land  it  has  caused  a  street 
to  be  opened,  not  only  for  property  actually  appro- 
priated, but  also  for  damages  caused  to  adjacent  prop- 
erty by  reason  of  a  change  of  grade.     lb. 

An  Act  entitled  "A  further  supplement  to  an  Act 
to  incorporate  the  city  of  Scranton,"  which  provides 
for  a  rt^peal  of  a  clause  in  a  special  Act  relating  to  the 
collection  of  taxes  in  said  city,  is  unconstitutional 
and  void,  because  it  does  not  clearly  express  the  sub- 
ject thereof  in  the  title.     Ruth's  Appeal,  498. 

The  right  of  a  State  bordering  on  public  navigable 
waters  to  legislate  on  the  subject  of  pilotage,  with 
respect  to  vessels  bound  to  her  ports,  is  not  exclusive, 
but  is  shared  by  the  other  States  bordering  on  such 
waters.     (U.  S.  D.  C.)     Chambers  v,  Clymene,  537. 

A  law  of  a  State  prohibiting  any  one  from  acting  as 
a  pilot  on  such  waters  without  its  license  is  invalid  so 
far  as  it  interferes  with  the  performance  of  pilotage 
service  by  persons  licensed  b>  the  other  States  bor- 
dering thereon.     lb. 

Right  of  State  to  impose  tax  upon  inter-State  com- 
merce. See  dissenting  opinion  of  Grbbn,  J.,  in  Com- 
monwealth V.  Gloucester  Ferry  <'o.,  509. 

Art.  III.,  §  13,  of  the  Constitution,  providing  that 
no  law  shall  increase  or  diminish  the  salary  of  a  pub- 
lic officer  after  his  election  or  appointment,  does  not 
preclude  the  passage  of  a  municipal  ordinance  whereby 
an  increase  is  made,  in  the  salary  of  a  municipal 
officer.     Baldwin  v.  Philadelphia,  558. 

Exemption  from  taxation.  See  Taxbs  and  Taxa- 
tion. Miller's  Appeal,  168.  Church  v,  Montgomery 
County,  170. 

CONTRACT.  A  proposal  may  be  withdrawn  be- 
fore acceptance,  but  after  acceptance  the  terms  of  the 
contract  are  so  far  fixed  that  neither  party  can  vary 
the  essential  conditions.  Hence,  the  insertion  in  a 
contract  of  a  provision  not  mentioned  in  the  proposal, 
that  a  portion  of  the  consideration-money  shall  be 
retained  after  its  completion  as  security  for  the  due 
performance  of  the  work,  does  not  bind  the  non- 
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CONTRACT—  Continued, 

assontiDg  party.     (C.  P.)     Campbell  v.  Philadelphia, 

221. 

Matnal  promiBes  for  an  extenMon  of  time  for  the 
performance  of  a  uontraot  are  a  snffioient  consideration 
for  the  agreement.     MoNish  v,  Reynolds,  24. 

An  order  by  a  onstomer  to  a  8took  broker  to  fiell  a 
bnndred  shares  *'  short,"  when  it  appears  from  all  the 
evidence  in  the  case  that  there  was  do  intention  to 
deliver  real  stock,  is  manifestly  a  wagering  transac- 
tion, and  cannot  be  made  the  basis  of  an  action  by 
the  broker  anainst  the  customer  to  recover  the  loss 
upon  the  transaction.     Dickson  v,  Thomas,  112. 

Where  an  infant  deposits  moneys  with  a  broker  as 
margins  to  protect  the  broker  in  speculations  upon 
the  infant's  account,  snch  marKins  may  be  subse- 
quently recovered  by  the  infant,  even  though  the 
speculations  result  in  a  loss.  Ruohizky  v.  De  Haven, 
109. 

A  contract  I'y  county  commifisioners  to  pny  attor- 
neys a  large  contingent  fee  in  the  event  of  success  in 
a  litigation  in  which  the  oonnty  is  interested  is  void, 
as  against  public  policy.  Chester  County  v.  Barber, 
350. 

A  contract  made  by  a  physician  with  another  physi- 
cian purchasing  his  practice,  not  to  practice  his  pro- 
fession within  a  radius  of  five  miles  of  a  certain  place, 
will  be  specifically  enforced  by  injunction.  Bett's 
Appeal,  431. 

If  one  deliver  money  or  personal  property  to  an- 
other under  tlie  promine  of  the  latter  to  deliver  it  over 
to  a  third  person  who  has  a  beneficial  interest  therein, 
or  to  convert  it  into  money  and  pay  him  the  proceeds, 
the  third  person  can  maintain  an  action  therefor 
against  the  promisor.     Wynn  v.  Wood,  34&. 

The  doctrine  that  where  an  infant  has  executed  a 
contract  and  enjoyed  the  benefit  of  it,  and  afterwards, 
on  coming  of  a^e,  seeks  to  avoid  it,  he  must  first  re- 
store the  consideration  received,  applies  in  certain 
cases,  but  as  a  gneral  rule  is  unsound.  Ruchizky  v. 
De  Haven,  109. 

Contract  of  suretyship  construed  under  particular 
phraseology  to  be  a  continuing  contract.  (0.  C.) 
Bentzs  Bstite,  IB. 

A  contract  to  marry  without  specification  of  time  is 
a  contract  to  marry  within  a  reasonable  time,  and  a 
refusal  to  fulfil  the  engagement  may  be  manifested  as 
unmistakably  by  conduct  as  by  words.  When  so 
manifested,  a  formal  demand  is  not  a  necessary  pre- 
requisite to  bringing  an  action  for  breach  of  promise. 
Wagenseller  v.  Simmers,  363. 

A  delivery  of  personal  property  on  credit,  at  stipu- 
lated prices,  to  be  paid  for  by  instalments  under  a 
written  agreement  that  the  goods  shall  remain  the 
property  of  the  vendor  until  paid  for,  is  a  sale,  not  a 
bailment,  and  a  bona  fide  purchaser  from  the  vendee 
without  notice  of  the  agreement  takes  a  good  title  as 
against  the  vendor.     Stadtfield  v.  Huntsman,  216. 

A  sale  and  delivery  of  personal  property  with  an 
agreement  that  the  ownership  shall  remain  in  the 
rendor  until  the  purchase-money  is  paid,  will  enable 
the  creditors  of  the  vendee  to  seize  and  sell  the  same 
(or  the  payment  of  his  debts.  Brunswick  r.  Hoover, 
219. 

Contract  to  waive  right  of  appeal,  when  not  enforced. 
Wetter  o.  Kiley,  69. 

Lunatic,  liability  of  upon  aocommodatioD  indorse- 
ments.    See  Bills  and  Notes.   Wirebaoh  v.  Bank,  143. 

See  Assumpsit.    Frauds,  Statutb  op. 

CONTRIBUTION.     See  Equity. 

CONTRIBUTORY  NEGLIGBNCB.  See 
Nkgliobncb. 


CONVERSION.  The  rule  that  the  surplus  pro- 
ceeiis  of  the  land  of  a  decedent  sold  at  sherifTs  sale, 
shall  be  paid  to  his  executor  or  administrator  and  by 
him  be  distributed  as  real  estate,  is  confined  to  the 
first  transmission,  and  the  money  having  once  vested 
in  the  persons  entitled,  is  no  longer  to  be  treated  as 
real  estate.     Squire's  Appeal,  118. 

Where  land  descending  to  an  infant  from  his  father 
was  sold  by  the  sheiiflf  under  a  prior  incumbrance, 
and  the  surplus  proceeds  paid  to  the  guardian  of  the 
minor ;  upon  the  death  of  the  minor,  his  mother  was 
entitled  to  this  fund  to  the  exclusion  of  the  heirs  ex 
parte  paterna.     lb. 

Where  the  proceeds  of  sale  of  realty  are  impressed 
with  a  trust,  those  who  are  entitled  to  it  may  follow 
and  claim  the  fund  wherever  it  can  with  certainty  be 
recognized  and  identified,  no  matter  what  alteration 
of  form  it  may  have  undergone.  (C.  P.)  Wyukoop 
V.  Wynkoop,  65. 

COPT  RIGHT.  The  Tiolation  of  the  provisions 
of  §  4965  of  the  Revised  Statutes  by  an  agent  does 
not  render  the  principal  lialde  to  the  penalty  imposed 
by  the  Act  of  Congress.  (U.  S.  D.  C.)  Sohreiber  r. 
Sharpless.  403 

CORPORATIONS.  An  association  organized 
to  pay  premiums  to  members  upon  marriage,  is  not 
a  beneficial  association  within  the  meaning  of  the  Act 
of  29  April,  1874.  (C.  P.)  In  re  Quaker  City  Mar- 
riage Benefit  Association,  467. 

The  formation  of  such  associations  is  not  to  be  en- 
couraged, and  a  charter  will  be  refused,  as  against 
public  policy  and  morality.     lb. 

Any  man  or  a  number  of  men  who  are  the  owners 
of  any  kind  of  property  may  form  an  association  with 
others,  and  sell  that  property  to  the  association  at  any 
price  that  may  be  agreed  on  between  them,  no  matter 
what  it  may  have  oii^tinally  cost,  provided  there  be  no 
fraudulent  representation  made  by  the  vendors  to  their 
associates.  They  are  not  bound  to  disclase  the  profits 
which  they  may  realize  by  the  transaction.  There  is 
no  confidential  relation  between  tlie  parties  and  they 
deal  at  arm's  length  with  each  other.  PennelPs  Ap- 
peal, 297. 

The  writ  of  quo  warranto  is  not  issuable  up^n  the 
suggestion  of  a  private  relator  where  the  question  in- 
volves the  existence  of  the  corporation;  Common- 
wealth ex  rei.  HoflTman  v.  Phila.  and  Chester  County 
R.R.  CO..400. 

Under  the  charter  of  the  Philadelphia  and  Reading 
R.R.  Co  ,  it  is  not  necessary  that  a  majority  of  the 
stockholders  should  be  present  at  a  meeting  called 
specially  under  section  5  of  the  <  barter  to  elect  officers 
when  the  annual  meeting  was  not  held  at  the  ap- 
pointed time.     Qowen's  Appeal,  85. 

During  the  pendency  of  a  writ  of  error  to  proceed- 
ings upon  a  quo  warranto  to  determine  the  title  to  an 
office,  the  title  to  the  office  legally  remains  in  doubt. 
Runkle  v.  Commonwealth,  2  3. 

The  capital  stock  of  a  corporation  whether  fully 
paid  up  or  partly  outstanding  in  the  hands  of  sub- 
scribers thereto,  is  a  trust  fund  for  the  benefit  of 
creditors.  Macungie  Savings  Bank  v,  Bastian,  71. 
SUng's  Appeal,  409. 

Hence,  stockholders  who  diminish  that  fund  with- 
out first  providing  for  the  payment  of  all  indebtedness, 
receive  it  impressed  with  the  trust  which  a  court  of 
equity  will  enforce.     Stang's  Appeal,  4(»9. 

This  principle  depends  upon  the  receipt  of  the  funds, 
hence  a  stockholder  who  has  not  shared  in  the  distri- 
bution is  not  subject  to  its  application.     lb. 

The  trust  is  enforceable  in  favor  of  a  creditor  whose 
claim  was  not  liquidated,  nor  even  in  suit,  at  the  time 
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when  the  dUtribation  among  the  siookholders  was 

made.     lb. 

Althoush  all  of  the  stockholders  who  hare  shared 
in  the  distribution  of  funds,  impressed  with  this  trust 
for  creditors,  are  liable  to  contribute  their  proportion 
eventually  to  the  payment  of  the  demands  of  the 
complaining  creditor,  yet  each  stockholder  is  bound 
to  restore  his  part  in  toto^  and  the  equity  of  the  creditor 
being  superior  to  the  equity  of  the  stockholders  sued 
for  contribution  from  those  not  sued,  it  is  not  neces- 
sary that  all  the  stockholders  should  be  Joined  in  the 
suit.  A  creditor  is  entitled  to  a  decree  against  the 
stockholders  sued  for  the  full  amount  of  the  shares 
respectively  received  by  them.     lb. 

A  cash  dividend  declared  by  a  corporation  out  of 
the  proceeds  of  sale  of  a  portion  of  their  property  and 
franchises,  is  to  be  treated  as  capital  and  not  income 
in  the  settlement  of  an  estate  between  a  life  tenant 
and  the  remainder  man.  (C.  P.)  Bstate  of  Sarah 
Vinton,  49. 

The  proceeds  of  the  sale  of  an  option  to  subscribe 
to  a  new  issue  of  the  stock  of  North  America  Ins. 
Co.,  is  to  be  treatt  d  as  capital  and  not  income  in  a 
contest  between  a  life-tenant  and  a  remainder  man. 
(O.  C.)     Coudy's  Bstate,  319. 

Frandulent  pledge  of  corporation  stock  by  agent 
entrusted  with  its  possession  and  muniments  of  title; 
what  HuiBuient  evidence  of  notice  to  pledgee.  (C.  P.) 
Wallace  v.  Boyd,  266. 

The  power  of  a  railroad  company  to  borrow  money 
does  not  include  the  power  to  issue  irredeemable  in- 
come bonds  entitling  the  holder  merely  to  a  contin- 
gent interest  in  the  net  profits.  lU.  8.  C.  C.)  McCal- 
mont  V,  Phila.  and  Reading  Railroad  Company,  338. 

Foreign.  A  corporation  <;hartered  by  Congress  and 
doing  business  in  Pennsylvania  is  not  a  foreign  cor- 
poration under  the  16th  section  of  the  Act  of  7  June, 
1879,  and  hence  is  not  liable  to  pay  a  license  tax. 
Commonwealth  o.  Texas  and  i^acifio  Railway  Com- 
pany, 4(»5. 

If  a  foreign  corporation  doing  business  in  this  State 
does  not  file  in  the  office  of  the  Secretary  of  the  Com- 
monwealth a  statement  showing,  inter  alii,  its  location 
and  the  name  of  its  authorized  agent,  a  service  made 
upon  it  in  accordance  with  the  Act  of  21  March,  1849, 
is  good.     Hagerman  r.  Empire  Slate  Co.,  491. 

A  foreign  corporation  neglecting  to  comply  with  the 
provisions  of  the  Act  of  April  22,  1874,  cannot  be  per- 
mitted to  reap  the  benefit  of  its  own  wrong.     lb. 

Service  of  process  cannot  be  made  upon  a  life  in- 
surance company  outside  of  the  county  in  which  tlie 
writ  is  issued.  The  provisions  of  the  Acts  of  24 
April,  1857,  Hud  8  April,  1868,  only  app^y  to  fire  in- 
surance companies.  (C.  P.)  Anspach  o.  Quardiau 
Aid  Society,  568. 

See  Banks  amd  Banking,  Boildi.xo  Sooibtibs,  Inbdb- 
▲NCB,  Railboads,  Taxbs  and  Taxation. 

COSTS.  An  attorney's  fee  is  not  taxable  in  pro- 
ceedings before  a  Justice  of  the  peace.  (C.  P.)  Lar- 
kins  V.  ColTee,  537. 

Upon  a  sheriff's  Interpleader,  the  claimant  having 
obtained  a  verdict  for  the  good^,  may  on  entering  a 
judgment  issue  a  fi.  fa.  for  the  costs.  (C.  P.)  Craig 
V,  Building  Association,  296. 

An  appeal  from  the  (>rothonotary*8  taxation  of  costs 
brings  up  the  merits  of  the  taxation.  (C.  V,)  Bal- 
linger  P.  Killam,  372. 

COUNTY.  Where  a  county  is  divided,  pending 
proceedings  before  a  referee  appointed  under  the  Act 
of  April  6,  1869,  in  an  ejectment,  a  certified  copy  of 
the  record  may  be  transferred  to  the  Common  Pleas  of 
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the  new  county,  and  proceedings  taken  therein  to  en- 
force the  award  of  the  referee  as  fully  as  in  the  Court 
where  the  action  was  instituted.  Heath  v.  Gardner, 
495. 

Connty  Commissioners  have  no  power  to  bind 
the  county  to  pay  an  excessive  continsent  fee  to  attor- 
neys employed  to  prosecute  a  suit  for  the  county. 
Chester  County  •».  Barber,  350. 

COURTS*  Effect  of  division  of  county  on  pending 
litigation.     See  County.     Heath  v.  Osrdner,  495. 

Where  a  court  of  equity  has  Jurisdiction  of  a  de- 
fendant's person,  it  has  authority  to  enjoin  proceedings 
at  law,  and  may  use  the  writ  of  injunction  to  prevent 
the  commencement  of  oppressive  and  unjust  litigation 
I'efore  other  tribunals.  But,  where  suits  have  actu- 
ally been  begun,  and  are  pending  before  another  tri- 
bunal having  full  power  to  grant  equitable  relief,  then 
no  other  Court  can  interfere  by  injunetinn  with  the 
prosecution  of  such  suits.  (C.  P.)  Fallon  v.  Rem- 
ington. 119. 

The  Courts  of  Common  Pless  have  no  Jurisdiction  to 
pass  upon  exceptions  filed  to  the  report  of  a  referee 
under  the  Act  of  May  14, 1874.  Such  report  can  only 
be  reviewed  direc  ly  by  the  Supreme  Court  upon  a 
writ  of  error  taken  to  the  referee's  report  when  filed. 
Philadelphia  v.  Linnard,  148. 

Although  Associate  Judnes  have  no  power  to  over- 
rule the  previous  act  of  the  President  Judce,  where 
the  question  of  the  granting  of  a  new  trial  is  referred 
by  the  President  <o  the  Assouiate  indices,  they  have 
the  power  to  pass  upon  the  question,  and  their  order 
when  made  is  conclusive.     Van  Vliet  v.  Conrad.  464. 

Waiver  of  right  to  appeal  from  Justice  of  peace, 
agreement  for,  when  not  enforced.  Wetter  v.  Kiley, 
59. 

Under  the  Act  of  June  16,  1836,  the  Court  of  Quar- 
ter Sessions  has  Jurisdiction  in  cases  of  indictment 
for  the  receiving  of  stolen  goods.  The  Act  of  March 
31, 1860,  is  but  a  re-enactment  of  the  former  provision, 
and  under  its  terms  a  like  ju*  isdiction  exists.  Pulmer 
V,  Commonwealth,  437. 

Under  what  circumstances  a  defaulting  guardian 
will  be  attached  as  fur  a  contempt,  see  Guardian  avd 
Ward.     Leiter's  Appeal,  225. 

S«e  Orphans'  Court. 

CRIBffBS,  CRIMINAL  LAW,  AND  PRO- 
CEDURE. Upon  a  trial  for  larceny,  the  father  of 
the  defendant,  in  order  to  shqw  lack  of  motive  to  per- 
petrate the  crime,  having  testified  that  he  supplied  his 
son  with  money  every  time  he  asked  for  it,  it  was 
competent  for  the  Commonwealth  in  cross-examina- 
tion to  ask  the  witness,  if  the  defendant  was  not  in 
need  of  money  and  owed  pressing  debts.  Fulmer  o. 
Commonwealth,  437. 

Obrttructing  the  process  of  a  Justice  of  the  peace  Is 
an  indictable  offence,  an  1  the  Justice  has  power  sum- 
marily to  hold  the  offender  to  liail  to  answer  in  oourt. 
(Q.  S.)     Commonwealth  r.  McClure,  466. 

A  principal  is  not  liable  to  the  penalty  imposed  by 
the  Act  of  Congress  for  a  violation  of  the  copyright 
laws,  where  the  act  is  the  act  of  an  agent  committed 
without  the  knowledge  of  the  principal.  (U.  S.  O.  G.) 
Schreiber  v.  Sharpless,  403. 

A  search  warrant  for  stolen  articles,  describing  them 
as  **  Jewelry  and  other  personal  effects,"  ia  a  sufficient 
compliance  with  Art.  I.,  §  8,  of  the  Constitution,  re- 
quiring that  DO  search  warrant  shall  issue,  unless  the 
goods  are  described  as  near  as  may  be.  Moore  v. 
Coxe,  135. 

A  count  in  an  indictment  for  laroeny  charging  tVi^- 
defendant  with  the  larceny  of  several  distiuot  artl^ 
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CRIMES.  CRIMINAL  LAW,  AND  PROCE- 
DURE—  Continued. 
ol«8  belongiog  to  different  owners,  when  the  tiroe  and 
place  of  the  taking  of  each  are  the  same,  is  good,  and 
will  not  be  qnashed  for  dnplicity.  Palmer  v.  Com- 
monwealth, 437. 

An  indictment  for  obstrnoting  process  of  a  justice, 
need  not  set  forth  partionlarlj  in  what  waj  the  jai>tioe 
was  obstracted.  (Q.  8.)  Commonwealth  v.  McClare, 
466. 

A  oonviction  nnder  an  indictment  for  conspiring  to 
cheat  A.  of  $2400,  by  inducing  him  to  deposit  the 
money  in  a  hank  nnder  false  representations  of  its 
ftolvencj,  do<*8  not  antliorize  a  Jadgm<)nt  of  restitution 
nnder  the  179th  section  of  the  Act  of  1860.  Hunt- 
singer  v.  Commonwealth,  98. 

To  warrant  an  order  of  r«*8titntion,the  record  shonld 
show  that  the  money  has  been  taken  by  the  defend- 
ants,    lb. 

Where  an  allocatur  for  a  writ  of  error  in  a  criminal 
case  is  refused  by  the  Supreme  Court,  this  cannot  be 
considered  as  an  adjudication  that  error  does  not  ezint. 
Hence  when  such  an  allocatur  is  allowed  subsequently, 
and  a  writ  of  error  taken  in  consequence,  the  action 
of  the  Court  in  the  firnt  instance  presents  no  bar  to  a- 
review  of  the  case  upon  its  merits.     lb. 

The  provisions  of  the  Act  of  February  18, 1785,  re- 
lating to  the  discharge  of  priKoners  under  the  two-term 
rule  only  applies  to  the  interval  between  the  commit- 
ment and  the  first  trial.  Commonwealth  v.  Superin- 
tendent, 53. 

CUSTOM.    See  Evidbncb.     Snippiifo.    Brokbr. 

DAMAGES,  MEASX7RE  OF.  Where  a  mill 
was  destroyed  through  the  carele?<8  construction  of  the 
defendant's  dam,  the  plaintiff  is  entitled  to  show  the 
original  coet  of  each  item  of  property  destroyed,  but 
the  measure  of  damages  is  the  value  of  the  property  at 
the  time  of  loss.     Minnequa  Springes  Co.  v.  Coon,  502. 

Where  a  lessor  fails  to  give  to  the. lessee  possession 
of  a  portion  of  the  demised  premises,  the  measure  of 
the  lessee's  right  to  damages  is  the  amount  of  money 
actually  expended  by  him  on  the  faith  of  the  contract, 
and  if  no  such  money  has  been  paid,  the  damages  are 
but  nominal.     Ailegaert  v.  Smart,  29. 

The  Act  of  March  24, 1824,  imposing  treble  damages 
upon  any  one  cutting  and  converting  to  his  own  use 
timber  upon  the  land  of  another  without  the  owner's 
consent,  applies  even  thqi^igh  the  offender  did  not  know 
at  the  time  that  the  cutting  was  not  on  his  own  land. 
Kramer  p,  Goodlander,  469. 

But  treble  damages  cannot  be  recovered  where  the 
owner  of  the  land  has  misled  the  one  cutting  as  to  the 
extent  of  his  title.     lb. 

Measnre  of  damages  in  salvage  cases.  See  Salyaob. 
(U.  8.  D.  C.)     The  Mary  E.  Long,  192. 

Eminent  domain.  In  a  proceeding  to  recover 
damages  for  property  taken  by  the  widening  of  Chest- 
nut Street,  in  the  city  of  Philadelphia,  the  measure  of 
damages  was  the  difference  between  the  market  value 
of  the  property  as  it  stood  before  the  alteration,  and 
the  market  value  as  it  stood  after  the  alteration. 
Philadelphia  v.  Linnard,  148. 

Inconvenience  to  occupants  caused  by  the  recession 
-of  the  front,  and  the  difBculty  of  procuring  tenants, 
are  both  to  be  considered  as  elements  of  damage  ;  but 
if  the  building  as  set  back  is  of  greater  value  than  the 
building  as  it  stood  on  the  old  line,  no  damages  are 
recoverable.     lb. 

The  damage  is  to  be  estimated  as  of  the  date  when 
the  injury  was  complete  and  compensation  was  due; 
but  the  possibility  that  the  adjoining  houbes  would 
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be  set  back  at  some  future  period,  should  be  consid- 
ered as  an  element  of  the  present  value.     lb. 

In  proceedings  nnder  the  Act  of  March  24, 1869,  to 
appropriate  turnpike  roads  to  the  use  of  the  public,  ft 
corporation  owning  such  road  will  still  be  entitled  to 
damages  for  the' taking  thereof^  though  its  stock  maj 
have  no  market  value,  and  the  property  itself  be  un- 
productive. In  re  Kensington  &  Oxford  Turnpike  Co., 
177. 

See  Roads,  Hiohwats,  A5D  Bridobs. 

DEBTOR  AND  CREDITOR.  Whether  an  as- 
signment of  securities  by  a  debtor  to  a  creditor  is  in 
payment  or  as  collateral  security  is  a  question  of  in- 
tention. In  the  absence  of  evidence  of  intention,  it  is 
a  presumption  of  law  that  the  assignment  was  only  as 
collateral.  Tlie  duty  of  establishing  the  contrary  Is 
affirmative,  and  it  rests  upon  the  debtor.  Ehy  v. 
Hoopes,  316. 

The  fact  that  the  transaction  was  between  hnsbaod 
and  wife,  and  that  the  assignment  of  a  security  was 
absolute  in  form,  affords  no  ground  to  rebut  the  pre- 
sumption,   lb. 

While  it  is  true  that  taking  a  security  as  collateral 
for  an  antecedent  debt  does  not  make  the  creditor  a 
holder  for  value  so  as  to  give  him  the  rights  of  a  bona 
Me  purchaser,  yet  the  rule  Is  otherwise  where  it  is 
taken  in  payment  or  extinguishment  of  the  debt. 
Dovey's  Appeal,  389. 

Where  the  pledgee  of  collateral  securities  refuses  to 
surrender  them  after  the  satisfac  ion  of  the  debt  for 
which  they  were  pledged,  the  owner  may  proceed  to 
recover  them  specifically  by  a  bill  in  equity.  (C.  P.) 
Ward  V.  Mooney,  266. 

The  rule  of  law  which,  in  the  absence  of  appropria- 
tion by  the  parties,  appropriates  payments  In  the  way 
most  advantageous  to  the  creditor,  will  not  be  applied 
to  the  prejudice  of  a  surety.  Weightman^s  Appeal, 
165. 

The  mere  receipt  of  an  account  without  returning 
an  objection  is  only  prima  facie  evidence  of  its  cor- 
rectness; it  does  not  necessarily  preclude  the  debtor 
from  setting  up  the  bar  of  the  Statute  of  Limitations, 
and  does  not  amount  to  an  equitable  estoppel.  Ver- 
rier  v,  Gnillou,  477. 

A  bill  in  equity  to  set  aside  a  fraudulent  conveyance 
may  be  filed  by  creditors,  even  though  the  grantor  be 
desd.     (C.  P.)     Saving  Fund  ».  Dillon,  606. 

Whether  a  debtor  assigning  his  property  has  done 
BO  with  fraudulent  intent  as  against  his  creditors,  is  a 
question  for  the  jury.     Barr  v.  Boyles,  263. 

Rale  in  Twyne^a  case.  Whether  a  contract  is 
to  be  regarded  as  a  sale  or  bailment.  See  Cohtbaot. 
Stadtfeld  V.  Huntsman,  216.  Brunswick  v.  Hoover, 
219. 

Circumstances  under  which  It  is  for  the  jury  to  say 
whether  a  vendor  of  personalty  has  so  far  made  de- 
livery of  the  possession  thereof  as  to  render  the  sale 
good  as  against  subsequent  exe«  ution  creditors.  Barr 
V.  Boyles,  263.     Rothermel  v,  Marr,  421. 

See  Joint  Debtors. 

DECEDENTS'  ESTATES.  An  adopted  child, 
although  possessed  of  the  right  to  inherit,  has  no  right 
to  demand  letters  of  administration  upon  the  estate  of 
the  adopted  parent.    McCnlly's  Appeal,  80. 

In  granting  letters  of  administration,  the  Register 
is  not  at  liberty  to  disregard  the  clearly  expressed 
wishes  of  the  parties  preferred  by  the  law  and  entitled 
to  the  estate,  even  if  they  be  non-residents.  If  a  to- 
tal stranger  has  been  appointed,  the  Register,  upon 
application  of  the  next  of  kin,  shonld  vacate  the  let- 
ters granted  and  appoint  some  suitable  nominee  of 


Digitized  by 


Google 


INDEX. 


581 


DECEDENTS'  ESTATES— Continuecf. 
Bach  parties  in  whom  they  can  ooufide.    Jones's  Ap- 
peal, 249. 

Where  the  class  primarily  entitled  to  administra- 
tion npon  a  decedent's  estate  consists  of  several  per- 
sons, it  is  the  duty  of  the  Register  to  grant  letters  to 
BTioh  one  or  more  of  them  as  be  shall  jndge  will  best 
administer  the  estate.  He  may  thus  grant  li^tters  to 
tbem  all  jointly,  if  they  so  desire;  or  in  his  discretion, 
be  may  select  one  of  them,  and  commit  the  adminis- 
tration to  him  alone  to  tbe  exclusion  of  the  others, 
and  when  properly  exercised,  this  discretion  is  not 
the  subject  of  review.     Brnbaker's  App<ial,  251. 

An  executor  de  son  tort,  while  liable  to  creditors 
and  legatees  ns  well  as  to  the  rightful  executor  for 
BQch  assets  as  may  come  into  his  hands,  is  not  liable 
to  citation  before  the  Orphans*  Court.  (0^  C.)  Pow- 
er's Estate,  208. 

The  Orphans'  Court  has  no  power  to  direct  the 
Register  to  issue  letters  testamentary  to  an  executor 
named  in  a  will  only  npon  condition  of  his  entering 
security  for  the  faithful  performance  of  his  duties. 
Harberger's  Appeal,  281. 

It  is  only  in  the  case  of  non-resident  executors  that 
a  bond  can  be  required  of  an  executor,  before  the  is- 
saing  of  letters ;  the  Acts  of  Assembly  authorizing  the 
reqniring  of  security  from  insolvent  executors  only 
apply  to  proceedings  to  be  instituted  after  the  grant- 
ing of  letters.     lb. 

Executors  cannot  be  required  to  enter  security  for 
tbe  protection  of  remaindermen  in  the  absence  of 
proof  of  insolvency, waste,  or  mismanagement.  (0.  C.) 
Lindsay's  Esute,  36. 

Under  what  circumstances  a  bailee  of  securities  is 
Justified  in  surrendering  them  to  the  foreign  executor 
of  the  bailee.     Shakespeare  v.  Fidelity  Co.,  17. 

Bonds  of  the  United  Slates,  wherever  deposited,  are 
pimply  evidences  of  indebtedness,  and  cannot,  there- 
fore, acquire  a  situs  different  from  the  domicile  of  their 
owner.     Orcutt's  Appeal,  164. 

Presumptively  an  executor  makes  an  honest  use  of 
the  assets  of  the  estate  coming  into  his  possession. 
Fishbnrn's  Appeal,  489 

A  devise  to  executors  in  trust  to  hold  for  purposes 
mentioned,  then  to  sell  at  discretion  and  to  divide  the 
proceeds  among  children,  is  a  power  of  sale  to  make 
distribution  vested  in  the  executors  virtute  officii ; 
and  such  a  power  survives  to  an  administrator  c.  t.  a, 
BorfTs  Appeal,  335. 

An  appraisement  of  real  estate  mnst  be  demanded 
by  a  widow  in  order  to  entitle  her  to  the  $300  exemp- 
tion out  of  the  proceeds  of  the  real  estate  of  her  hus- 
band.    (0.  C.)     Andress's  Estate,  52. 

When  a  purchaser  proceeds  in  the  Orphans'  Court 
by  bill  or  petition  under  the  Act  of  February  24, 1834, 
to  enforce  specific  performance  of  a  decedent's  contract 
for  the  sale  of  land,  notice  to  the  heirs  or  devisees  of 
the  real  estate  is  requisite  as  well  as  notice  to  the  ex- 
ecutors or  administrator.     Hoffner  v.  Wynkoop,  3. 

As  to  heirs  or  devisees  not  so  notified,  the  proceed- 
ings are  void.  Their  title  will  not  pass  by  the  deed 
executed  in  pursuance  of  the  decree  of  the  Orphans' 
Court.     Hoffner  v,  Wynkonp,  3. 

What  not  sufficient  evidence  to  charge  an  executor 
with  tbe  receipt  of  property  known  to  have  been  in 
the  possession  of  the  testator  a  short  time  prior  to  her 
death.     Milligan's  Appeal,  203. 

The  Act  of  1834,  which  makes  wages  for  one  year  a 
preferred  claim,  is  not  inconsistent  with  the  presump-, 
tion  that,  when  a  servant  leaves  the  employ  of  his 
master  without  demanding  wages,  there  has  been  a 
payment  of  such  wages  as  they  were  earned.    The 


DECEDENTS'  BBTATBa— Continued. 
Act  was  not  intended  to  change  the  rules  of  evidence 
or  regulate  the  quantum  of  proof,  but  to  make  the 
claim  a  preferred  claim  when  established  in  the  ordi- 
nary mode.     McConnell's  Appeal,  1. 

Construction  of  a  beqnest  of  a  residuary  estate  for 
the  construction  of  a  monument.  See  Will.  Bain- 
bridge's  Appeal,  443. 

Legacy  charged  on  land,  when  discharged  by  a 
sheriff's  sale.     See  Leo  act.     Woods  v.  While.  19. 

Distribution  of  balance  of  proceeds  of  sheriflfs  sale 
of  real  estate  of  a  decedent  after  payment  of  liens  of 
record.     See  Convrrsion.     Squire's  Appeal,  118. 

Pow»*r  of  an  auditor  to  inquire  into  the  validity  of  a 
deed  conveying  the  interest  of  a  distributee  of  an 
interest  in  decedent's  estate,  alleged  to  have  been 
fraudulently  obtained.  See  Auditor.  McGetrick's 
Appeal,  460. 

The  collateral  inheritance  tax  is  payable  only  upon 
estates  passing  by  a  will  operative  within  this  State, 
or  under  the  intestate  laws  thereof,  or  by  deed  or 
grant  intended  to  take  effect  after  the  death  of  the 
decedent.     Orcutt's  Appeal,  164. 

The  collateral  inheritance  tax  does  not  attach  to  the 
very  articles  of  property  of  which  the  deceased  died 
possessed  ;  it  is  only  imposed  upon  what  remains  for 
distribution  after  payment  of  expenses  and  debts.  lb. 

Bonds  of  the  United  States  belonging  to  one  who 
died' domiciled  in  New  Jersey,  but  left  for  safe  keeping 
with  a  trust  company  in  Philadelphia,  are  not  subject 
to  a  collateral  inheritance  tax  in  Pennsylvania.     lb. 

The  collateral  inheritance  taxes  imposed  upon  the 
estates  of  the  life- ten  ant  and  remainder-man  are  sepa- 
rate and  independent.  (O.  C.)  Wharton's  Estate, 
105. 

Although  under  ordinary  circumstances,  in  case  of 
deficiency  of  assets,  all  legacies  must  abate  propor- 
tionately, the  rule  does  not  apply  to  a  legacy  given  in 
consideration  of  services  rendered.  (0.  C.)  Gass- 
man's  Estat»*,  275. 

Stock  dividends,  whether  to  be  awarded  to  life- 
tenant  or  remainder-man.  See  Corporations.  (C. 
P.)  Vinton's  Estate,  49.  (0.  C.)  Condy's  Estate, 
319. 

Where  the  contest  as  to  the  validity  of  a  testamen- 
tary paper  is  substantially  between  two  sets  of  lega- 
tees the  executor  has  no  right  to  espouse  the  interests 
of  either  party,  and  will  not  be  entitled  to  credit  for 
legal  expenses  incuned  by  him  in  successfully  main- 
taining the  validity  of  the  instrument.  Rankin's 
Appeal,  235. 

An  agreement  by  one  of  two  executors  to  charge  no 
commissions  is  not  binding  upon  the  co-executor. 
(0.  C.)     Porter's  Estate,  276. 

An  executor  who  converts  the  funds  of  the  estate 
to  his  own  use  and  fails  to  isocount  until  compelled 
so  to  do  is  not  entitled  to  commissions.  Milligan's 
Appeal,  203 

See  Orphans'  Court.     Will. 

DEED.  Evidence  of  misdescription  of  property 
covered  by  a  mortgage  is  inadmissible  where  the  pur- 
pose is  to  make  the  mortgage  a  lien  upon  property 
against  which,  after  the  execution  of  the  mortgage, 
judgment  creditors  have  obtained  a  lien.  Weutx's 
Appeal,  284. 

A  deed  of  trust  authoriaing  the  trustee  to  mortgage 
the  premises  with  the  consent  of  the  cestui  que  trust, 
a  married  woman,  in  oider  to  pay  off  part  of  the  pur- 
chase-money, does  not  validate  a  bond  and  warrant 
given  by  the  cestui  que  trust  and  married  woman  to 
secure  a  party  advancing  money  to  pay  off  the  pur- 
chase-money.    Grosser  v,  Horuuug,  463. 
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An  indentare  of  apprenticeship,  whereby  a  man  and 
wife  covenanted  that  the  apprentice  was  to  lie  their 
adopted  child,  and  to  be  brought  np  and  educated  as 
their  own  child,  is  not  such  a  deed  of  adoption  as  will 
confer  the  right  of  inheritance;  its  effect  \a  limited  to 
the  lifetime  of  the  adopting  parents.  McCally's  Ap- 
peal, 80. 

A  convejance,  absolnte  upon  its  face,  but  in  fact 
intended  as  security  for  money  loaned,  is  in  fact  a 
mortgage.  Distribution  of  priKieeds  of  sale  of  mort- 
gaged property  as  between  jud^rment  creditors  of  the 
mortgagor  and  a  mortgagee  of  tlie  interest  of  the 
grantt^  under  the  deed  having  notice  of  the  facts. 
Merkel  and  Smithes  Appeal,  116. 

Acknowledgment  of  married  woman,  sufficiency  of. 
See  UcTSBAND  AND  WiFB.  McCully^s  Appeal,  80.  Fow- 
elTs  Appeal,  485. 

DIVORCB.     See  Hosbavd  aicd  W'Pb. 

DOWER.  •  See  Uusbabd  and  Wifb. 

EJECTMENT.  A  bill  quia  timet  to  set  aside  an 
agreement  concerning  lands,  on  the  ground  that  the 
same  is  a  cloud  upon  complainant's  title,  will  not  lie 
where  there  is  no  allegation  of  fraud,  accident,  or 
mistake.  The  right  of  a  party  to  have  a  trial  by  J  ory 
cannot  be  taken  away  by  this  expedient.  Meck's 
Appeal,  397. 

Where  surveys  have  been  made  and  returned.as  a 
block,  the  location  of  each  tract  therein  may  be  proved 
by  proving  the  location  of  the  block.  The  inqniry  is 
not  where  a  tract  should  or  might  have  been  located, 
but  where  it  was  actually  located.  Every  mark  on  the 
ground  tending  to  show  the  location  of  any  tract  in 
the  block  U  some  evidence  of  the  location  of  the  whole 
block,  and  therefore  of  every  tract  therein.  Coal  Co. 
V.  Clement,  321. 

A  practical  surveyor  is  competent  to  testify  whether, 
in  his  opinion,  certain  marks  on  trees,  piles  of  stones 
on  the  ground,  were  intended  as  monuments  of  boun- 
daries,    lb. 

The  location  of  a  Junior  warrant  may  throw  light 
upon  the  location  of  a  senior  warrant  which  it  calls  to 
adjoin,  where  the  division-line  between  the  two  was 
returned  as  of  the  same  length  in  each  return,  and 
where  both  warrants  having  been  in  the  surveyor's 
hands  at  the  same  time  were  located  by  the  same 
surveyor,     lb. 

Where  the  location  of  a  tract  long  before  surveyed 
has,  up  to  the  time  of  bringing  a  snit  in  reference 
thereto,  been  generally  recognized  to  l>e  as  claimed 
by  one  of  the  parties,  evidence  to  the  effect  that  sur- 
veyors and  other  parties  interested,  including  the 
opposite  party,  had  formerly  recognised  its  location 
to  be  such,  is  admissible  to  prove  that  that  is  its  true 
location,  even  though  there  may  be  other  evidence  in 
the  case  showing  that  that  is  not  the  true  location. 
Kramer  v.  Qoodlauder,  46H. 

The  declarations  of  a  deceased  surveyor,  made  by 
him  on  the  ground  and  at  the  time  of  examining  a 
line,  are  admissible  in  evidence.  Kramer  v.  Qood- 
lander,  474. 

Where  a  party  claims  title  to  real  estate  ander  a 
sale  of  an  unseated  tract,  whereof  it  is  alleged  to  be 
a  part,  for  taxes,  evidence  that  said  real  estate  was 
included  at  the  time  of  sale  within  the  described  limits 
of  an  adjoining  seated  tract  vi  hereon  taxes  had  been 
regularly  paid,  is  admissible  to  show  want  of  title 
thereto  in  the  party  claimant.  Kramer  v,  Goodlander, 
469,  474. 

In  ejectment  for  purchase-money,  a  referee  nnder 
the  Act  of  April  6,  18()9,  may  file  a  report  having  the 
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same  effect  as  a  conditional  verdict.     Death  o.  Gard- 
ner, 495. 

In  ejectment  for  purchase-money,  a  conditional  ver- 
dict or  report  of  a  referee  may  be  entered  providing 
that  on  failure  of  defendant  to  comply  with  the  terms 
therein  stipulated,  the  plaintiff  Mhall  be  entitled  to  a 
sale  of  the  real  estate  in  question  in  order  that  from 
the  proceeds  he  may  realiae  the  balance  due  him.     lb. 

Before  a  party  can  obtain  the  l>enefit  of  the  Act  of 
June  11, 1879,  compelling  a  purchaser  at  sheriff's  sale 
to  bring  an  ejectment  within  ninety  days,  tlie  rule 
taken  nnder  the  Act  must  be  made  absolute,  and  final 
Judgment  entered  thereon.  Hence  an  ejectment 
brought  pending  a  rule  under  the  Act  to  show  cause 
is  in  time,  although  issued  more  than  ninety  days  af- 
ter service  of  the  rule  to  show  cause  upon  the  pur- 
chaser.    Dewees  v.  Letch  ford,  61. 

Practice  in  proceedings  under  a  rule  npon  a  sherilTt 
vendee  to  bring  an  ejectment,  nnder  the  Act  of  Jane 
II,  1879.  When  rule  to  be  made  returnable.  (G.  P.) 
Love  V.  Building  Association,  257. 

A  rule  to  bring  a  second  ejectment  cannot  be  taken 
acainst  the  parties  successful  in  the  first  suit.  (C.  P.  j 
Wynkoop  i;.  Hoffner,  173. 

ELECTIONS.  See  Gobpobatiovs.  Goweu's  Ap- 
peal, 85. 

EBfflNENT  DOMAIN.  See  Damagbs,  Mbas^ 
UBR  OF.  Railboads,  Roads.  Hi'^hwatb,  and  Bbidors. 

EQUITABLE  EJBCTBffENT.     See  &bctmb5T 

EQUITT*.  Specific  performance  will  not  Im  de- 
creed in  favor  of  a  vendee,  unless  he  is  able  to  offer  f 
title  marketable  beyond  a  rensonable  doubt;  no! 
a^rainst  a  vendee  where  he  is  able  to  show  any  oir 
cumstanres  which  would  make  it  inequitable  to  do  so 
Mitchell  c,  Steinmetz,  43. 

A  court  of  equity  has  power  to  compel  executors  t 
carry  out  the  provisions  of  a  will  in  reference  to  th 
building  of  a  church,  and  where  a  discretion  is  ve.4te< 
in  the  trnntees  which  they  fail  to  exercise,  the  Coot 
will  exercise  the  discretion  in  their  place.  (G.  P. 
Swinney  v.  Fidelity  Go.,  290. 

An  interpleader  will  not  be  granted  in  equity  nnles 
the  plaintiff  show  that  he  is  ignorant  of  the  rights  t 
the  respective  parties  who  are  called  upon  by  him  t 
interplead,  or  at  least  that  there  is  a  reasonable  doul 
in  point  of  fact  as  to  which  claimant  is  entitled  to  tl 
money,  so  that  lie  cannot  safely  pay  a  fnnd  in  h 
hands  to  one  without  risk  of  being  required  to  pc 
again  to  another.     Jordan's  Appeal,  37. 

A  bill,  quia  timet,  to  set  a:*ide  an  agreement  oo 
corning  lauds  on  the  ground  that  the  same  is  a  cloi 
upon  complainant's  title,  will  not  lie  where  there 
no  allegation  of  fraud,  accident,  or  mistake.  Meol 
Appeal,  397. 

A  bill  in  equity  may  be  maintained  to  seonre  i 
demption  of  co  laterals  when  the  debt  for  which  th 
were  pledged  has  been  satisfied.  (G.  P.)  Ward 
Moooey,  256. 

A  contract  for  the  sale  of  land  will  be  rescinded 
equity  only  where  there  has  been  mutual  mistake 
misrepresentation  and  fraud ;  unless  the  evidence 
these  be  so  clear  as  to  leave  no  room  for  hesitation 
donbt  in  the  mind  of  the  Gonrt,  the  parties  should 
remitted  to  their  legal  remedies.    Lynch*8  Appeal,  3< 

A  chanoellor  may  refuse  to  enforce  the  execution 
a  contract  on  the  ground  of  improvidence,  snrpri 
or  hardship ;  but  sh  uld  resoind  a  contract  only 
fraud,  illegality,  or  mistake,    lb. 

Under  what  circumstances  a  decree  will  be  roa 
ordering  the  satisfaction  and  cancellation  of  a  mo 
gage.     (G.  P.)    Glark  v.  Gibson,  522. 
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A  oonrt  of  eqaitj  has  Jarisdiotlon  to  Bet  aside  a 
ed  fraadulent  as  to  creditors,  even  though  tbe 
antor  be  dead.  (C.  P.)  Saving  Pand  o.  Dillon, 
6. 

The  affirmance  of  proceedings  before  a  road  jary 
len  brought  before  tbe  Supreme  Court  by  certiorari 
«8  not  oast  tlie  jurisdiction  of  a  court  of  equity  to 
cree  a  restitntion  of  money  obtained  from  the  city 
rough  a  fraad  perpetrated  in  tlie  proceedings  before 
e  jary.  (C.  P.)  City  v.  Kensington  and  Oxford 
irnpike  Co.,  857. 

Proceedings  against  directors  in  a  Joint  stocic  com- 
ny  to  make  tbem  personally  liable  for  negligence 
managing  its  affairs,  when  not  maintainable.  (C. 
)     Adams  v.  Manning,  448. 

What  a  snfficient  earmarking  of  a  fund  in  eqaity. 
r<lan*H  Appeal,  37. 

What  circumstances  sufficient  to  create  a  resulting 
nst.  S*'e  Trusts  and  Trdbtebs.  Cross  and  Gault's 
ppeal,  226. 

Where  a  junior  encumbrancer  seeks  to  claim  an 
(uity  at  the  hands  of  a  prior  encumbrancer,  he  must 
▼e  the  latter  express  notice  of  his  intention  to  claim 
ich  equity,  and  warn  him  to  deal  with  the  security 
>  as  not  to  prejudice  the  second  encumbrance.  Wil- 
arV  Appeal,  133. 

Method  of  enforcing  contribution  among  joint  own- 
rs  of  property  covered  by  a  common  judgment. 
he1p8*s  Appeal,  525. 

Contribution  among  stockholders  to  raise  means  to 
quidate  indebted ness  of  corporation.     See  Corpoba- 
loN.     Stang*8  Appeal,  409. 
See  Subrogation. 

Injunction.  A  court  of  equity  i^  bound  under  the 
let  ot  April  19,  1S71,  to  refitrain  by  injunction  the 
rossing  of  one  line  of  railroad  by  another  at  grade,  if 
n  the  j'dgnient  of  the  Court  it  is  reasonably  i  racti- 
table  to  avoid  such  grade  crossing.  Baltimore,  etc., 
i.  R.  Co.'s  Appeal,  530. 

Tbe  findings  of  fact  of  the  Court  sitting  as  a  Master 
>n  the  question  of  the  reasonable  practicability  of  an 
overhead  crossing  will  not  be  set  aside  on  appeal,  ex- 
cept on  the  ground  of  palpable  error,     lb. 

A  preliminary  injunction  to  restrain  the  building  of 
a  railroad  where  it  was  claimed  that  the  franchises  of 
the  company  had  be«*n  forfeited  by  non-user,  was 
properly  refused.     Hoffman's  Appeal,  401. 

An  injunction  will  be  granted  to  restrain  a  physi- 
cian from  violating  an  agreement  not  to  practice  within 
fire  miles  of  a  certain  town.     Betts*s  Appeal,  431. 

The  running  of  a  factory  wi^h  heavy  machinery  on 
Sundays  and  during  the  night  will  be  enjoined  where 
it  causes  annoyance  to  neighboring  residents.  (C.  P.) 
Burke  v,  Meyers,  481. 

A  court  of  equity  will  not  restrain  the  obstruction 
of  a  public  street  by  a  railroad  company  at  the  suit 
of  a  private  citixen  who  suffers  no  particular  damage 
thereby,  and  has  acquiesced  in  the  obstruction  for 
over  thirty  years.  (C.  P.)  Cox  r.  Phila.,  Wilming- 
ton &  Bait.  R.  R.  Co.,  552. 

At  the  suit  of  the  Commonwealth,  the  erection  of  a 
bay  window  projecting  into  the  highway  will  be  en- 
joined, even  though  the  municipal  councils,  by  ordi- 
nance, have  granted  permission  to  the  owner  of  the 
property  to  make  the  encroachment.  (C.  P.)  Com- 
monwealth V.  Harris,  10. 

Where  a  preliminary  injunction  is  granted  to  re- 
strain the  pulling  down  of  a  party  wall,  pending  an 
appeal  from  the  Building  Inspectors  to  the  Board  of 
Surviyors,  no  further  order  will  be  made.  (C.  P.) 
Magrath  v.  Cooper,  173. 
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An  injunction  will  not  be  granted  against  proceed- 
ings in  another  tribunal  possessing  equ-il  equity 
powers.     (C.  P.)     Fallon  v.  Remington,  119. 

An  injunction  granted  in  tbe  Court  below  to  restrain 
the  collection  of  taxes  on  Roman  Catholic  parish 
schoolti.  when  dissolved.     Miller's  Appeals,  168. 

An  injunction  will  not  be  granted  to  restrain  a  ten- 
ant from  surrendering  possession  to  an  adverse  claim- 
ant of  title.     (C.  P.)     Trust  Co.  v.  Kelly,  173. 

Under  what  circumstances  an  injunction  should  not 
be  granted  to  restrain  the  sale  of  land  for  taxes.  Co- 
hen's Appeal,  230. 

Equity  Pleading  and  Fractioe.  Where  several 
complainants  have  each  a  separate  cause  of  action 
against  one  or  ano  her  of  several  defendants,  on  the 
ground  of  misrepre!*entations  made  by  the  several  de- 
fendants to  the  several  complainants  with  reference 
to  a  common  enterpi  ise,  and  the  ciroumstancett  of  each 
several  misrepresentation  differ  and  there  is  an  ascer- 
tained legal  measure  of  damages  applicable  to  each, 
the  proper  remedy  is  an  action  at  law  by  each  person 
injured  ajralnst  each  person  who  injured  him.  A  bill 
in  equity  filed  by  all  so  injured  against  all  who  injured 
them  to  enforce  their  r  ghts,  is  multifarious  and  de- 
fective for  misjoining  of  parties.  Objections  to  it  on 
I  his  ground,  however,  if  not  made  until  after  final  hear- 
ing, are  probably  loo  late.     PennelPs  Appeal,  297. 

Although  in  one  bill,  a  plaintiff  cannot  join  several 
demands  of  a  different  nature  against  several  defend- 
ants, nor  several  distinct  and  independent  demands 
against  one  defendan',  ye'  if  the  sronnds  be  not  en- 
tirely dis  inot  and  unconnected,  if  they  arise  out  of 
one  and  he  same  trausao  ion,  or  series  of  transac- 
tions, forming  one  course  of  dealing  and  all  tending  lo 
one  end,  the  objeoiion  does  not  apply.  (C.  P.) 
Adams  i;.  Manning,  448. 

Under  what  circonisances  the  Court  w'll  give  an 
examiner  the  powers  of  a  mas  er  for  tlie  pnrpose  of 
suppressing  scandalous  tesimony  which  it  is  a'- 
tempied  to  introduce.  (C.  P.)  O'Malley  r.  O'Malley, 
32 

ERRORS  AND  APPEALS.  A  writ  of  error 
issued  one  day  after  the  ex  pi  ra*  ion  of  two  years  from 
the  date  of  the  judgmen  in  the  Court  below  is  too  late 
and  will  be  quashed.  The  fact  that  the  p  »oipe  was 
dated  and  mailed  on  the  las'  day  of  the  two  years,  but 
not  received  by  the  Pro  houotary  nnil  the  following 
day  will  noi  cure  the  defect.     Bair  v.  Black,  156. 

Where  a  writ  of  erior  was  taken  to  a  judgment  of 
nouHuit,  and  the  record  of  the  Court  below  failed  to 
show  that  a  rule  had  l>een  obtained  and  discharged 
to  take  the  nonsuif  off,  but  an  affidavit  that  such  was 
tbe  case  was  read  to  'he  Courr,  it  was  ordered  that  the 
case  be  continued  un  il  a  full  and  complete  record 
should  be  bronghi  up  by  certiorari.  Handley  v,  R.  R.,8. 

The  Conns  of  Common  Pleas  have  no  jurisdiction 
to  pass  upon  excep  ions  filed  lo  the  report  of  a  referee 
under  the  Act  of  May  14,  1874.  Such  report  can  only 
be  reviewed  direcJy  by  the  Supreme  Court  upon  a 
writ  of  error  taken  to  the  referee's  report  when  filed. 
City  V.  Linnard,  148. 

The  findings  of  a  referee  upon  a  quesMon  of  fact 
will  not  be  reviewed  in  the  Supreme  Court,  they  are 
as  conclusive  as  the  verdict  of  a  jury.  Camden  Perry 
Co.  V,  Monaghan,  46.     City  v,  Lintiard,  148. 

An  auditor's  finding  of  fact  confirmed  by  the  Court 
below  will  be  revet sed  by  the  Supreme  Cout,  where 
there  is  no  evidence  to  support  it.  and  more  especially 
where  tbe  finding  is  only  an  inference  deduced  from 
other  facts  about  which  there  is  no  dispute.  Mil.l- 
gau's  Appeal,  2u3. 
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Queers,  Whether  a  writ  of  error  lies  to  an  order 
discharging  a  rule  to  show  cause  why  a  ftheriff 's  yen. 
dee  should  not  bring  an  eJtNstment  within  ninety  days. 
Dewees  v.  Letohford,  61. 

A  decree  entered  pro  forma  is  not  a  final  decree  from 
wh'ch  an  appeal  can  be  taken.  Wilbur's  Appeal, 
101. 

A  refusal  to  set  aside  the  return  of  service  upon  a 
writ  of  RummoDS  is  not  such  a  final  judgment  as  to  be 
the  subject  of  a  writ  of  error.  Lycoming  Ins.  Co.  v, 
Storrs,  304. 

Remarks  made  by  counsel  to  the  jury  in  summing 
up  are  dehors  the  record,  and  no  matter  llow  improp«ir, 
constitute  no  gronud  of  reveisal  on  error.  Fulmer  v. 
Commonwealth,  437.  . 

Where  a  Court  has  under  general  objection  admitted 
book  entries  in  evide  ce,  the  judgment  rendered  wi  1 
not  be  reversed  on  error  becanse  the  book  entries  com- 
prised improper  and  lumping  changes.  If,  however, 
they  be  rejected  by  the  Conit  nnder  the  general  objec- 
tion, this  will  not  constitute  ground  for  reversal. 
Banm^ardner  v,  Burnham,  445. 

The  legal  discretion  of  the  Orphans'  Court  in  the  ap- 
pointment of  guardians  of  minors  is^  not  subject  to 
review  in  a  court  of  eiror.     Gray's  Appeal,  248. 

An  order  confirming  a  sheriff's  sale  is  within  the  dis- 
cretionary power  of  the  Court  and  will  not  be  reviewed 
except  for  an  abuse  of  the  power.  Griffith  v.  £d wards, 
271. 

Where  a  sale  of  real  estate  takes  place  in  accord- 
ance with  the  order  made  in  proceedings  before  a 
referee  in  ejectment  under  the  Act  of  April  6, 1869,  the 
power  of  the  Court  to  make  such  an  order  cannot  be 
inquired  into  on  error  to  the  action  of  the  Court  in 
confirming  the  sale.     Heath  v.  Gardner,  495. 

Road  eases  are  reviewable  only  by  writ  of  certiorari, 
which  brings  up  nothing  but  the  record.  The  Snpreme 
Court  van  therefore  only  examine  and  pass  upon  tlie 
regularity  of  the  proceedings  as  disclosed  by  the  record 
and  cannot  look  into  the  evidence,  though  incorporated 
in  the  opinion  of  the  Court  below.  In  re  Kensington 
and  Oxford  Turnpike  Co.,  177. 

In  such  a  case  the  opinion  of  the  Court  below  is  no 
part  of  the  record.     In  re  Germantown  Ave.,  433. 

The  admission  of  evidence  which,  althongh  incom- 
petent and  irrelevant  at  the  time,  afterwards  became 
admissible,  and  which  certainly  did  not  deceive  or 
mislead  the  jury,  will  not  constitute  adequate  ground 
for  revt^rsal.    Cam  v,  Fillman,  152. 

On  an  appeal  from  a  decree  in  a  suit  in  equity  re- 
fusing to  grant  a  preliminary  injunct  on.  it  is  a  general 
rule  of  the  Court  toexpiess  no  opinion  upon  the  meritn. 
Hoffman's  Appeal,  401. 

An  objection  to  the  inconsistency  of  two  counts  in  a 
oarr.  must  be  taken  advantage  of  by  demurrer  ;  it  will 
not  be  inquired  into  on  error.     Schmidt  v.  Owens,  5. 

The  pendency  of  a  writ  of  error  to  a  judgment  upon 
a  quo  warranto  to  determine  the  title  to  an  office, 
leaves  the  validity  of  the  title  as  an  open  question. 
Rankle  v.  Commonwealth,  213. 

The  penalty  impoled  by  the  Act  of  1874  for  taking  a 
writ  of  error  for  purposes  of  delay  will  not  be  imposed, 
where  any  of  the  Judges  of  the  Supreme  Court  dissent 
f  om  affirmance  of  the  judgment.  Camden  Ferry  Co. 
V.  Monaghan,  48. 

ESTOPPBL.  The  affirmance  of  proceedings  in  a 
road  case  upon  a  certioraii  does  not  operate  as  an 
adjudication  of  a  question  involved  in  the  merits  of 
the  controversy.  (C.  P.)  City  v,  Kensington,  etc., 
Turnpike  Co.,  357. 

Where  the  real  owner  of  land  has  ignorantly  misled 
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another  as  to  the  extent  of  his  bonndary,  he  cannot 
recover  treble  damages  under  the  Act  of  March  29, 1 824, 
from  the  party  thereby  misled  to  out  lumber  within 
the  boundary.     Kramer  o.  Goodlander,  469. 

Where  the  owner  of  a  judgment  represents  that  his 
claim  is  of  a  limited  amount,  upon  the  strength  of 
which  representation  a  party  makes  advances  npon 
junior  liens,  the  holder  of  the  senior  judgment  is 
estopped  from  setting  up  that  his  claim  is  for  a  greater 
amount  than  he  has  represented.     Gray*s  Appeal,  458. 

Under  what  circumstances  a  married  woman  is 
estopped  from  setting  up  the  invalidity  of  her  acts. 
See  HuBBAKD  aicd  Wifb.     Powell's  Appeal,  485. 

Where  a  contractor  builds  works  for  a  corporation, 
agreeing  to  receive  in  payment  first  mortgage  bonds 
secured  npon  the  property  and  guaranteed  by  another 
corporation,  he  is  estopped  from  filing  a  mechanic's  lien 
against  the  works  which  will  interfere  with  the  rights 
of  the  bondholders.     Green's  Appeal,  73. 

The  mere  receipt  of  an  account  without  returning 
an  objection  to  it,  only  is  prima  facie  evidence  of  its 
correctness,  it  does  not  necessarily  preclude  the  debtor 
from  setting  up  the  bar  of  the  statute,  and  does  not 
amount  to  an  eqnitable  estoppel.  Verrier  v,  Quillon, 
477. 

EVIDENCE.  In  order  to  defeat  the  title  of  one 
who  holds  the  first  incumbrance  duly  recorded)  the  evi- 
dence of  notice  of  the  existence  of  a  prior  unrecorded 
incumbrance  must  be  clear  and  distinct.  The  burden 
of  proof  rests  upon  the  party  alleging  the  notioe. 
Phillipsburg  Savings  Bank  s  Appeal,  265. 

Upon  the  hearing  of  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defence,  the  Court  will  not 
take  judicial  notice  of  the  existence  of  a  private  ::^ct 
of  Assembly.  (C.  P.)  Timlow  v.  Phila.  and  Read- 
ing R.  R.  Co.,  436. 

A  person  who  is  not  a  subscribing  witness  to  a  will, 
and  who  has  testified  to  no  facts  indicating  testamen- 
tary incapacity  on  the  part  of  the  testator,  is  not  com- 
petent to  give  an  op  nion  as  to  want  of  capacity  on  the 
tngtator's  part  to  execute  a  will.  Stokes  v.  Miller, 
241. 

Witnesses  who  testify  to  facts  within  their  own 
knowledge  may  be  permitted  to  express  their  opinion 
based  on  such  facts.  Minnequa  Improvement  Co.  o. 
Coon,  502. 

Where  a  witness  produced  as  an  expert  is  asked  to 
give  his  opinion  upon  a  hypothetical  state  of  facts,  the 
question  of  his  competency  is  for  the  Conrt,  and  the 
exercise  of  its  discretion  will  not  be  reviewed  when 
it  appears  that  the  witness  had  any  claims  to  the 
character  of  an  expert.  The  weight  of  his  opinion  is 
wholly  for  the  jury.     lb. 

If  by  the  terms  of  a  policy,  the  application  is  made 
part  of  it,  the  policy  is  inadmissible  without  the  ap- 
plication, unless  it  be^ shown  that  the  applicatiou  is  in 
the  possession  of  the  other  party,  who  refuses  to  pro- 
duce it.  Lycoming  Ins.  Co.  v,  Storrs,  304.  Farmers, 
etc.,  Ins.  Co.  v,  Meckes,  306. 

Declarations  of  the  defendant  in  an  execution  after 
levy  made  that  he  was  not  owner  of  the  goods  levied 
upon,  are  not  competent  evidence  at  the  trial  of  an  in- 
terpleader.    (C.  P.)     Pond  V.  Cruse,  223. 

Parol  to  vary  writing.  Evidence  of  loose  con- 
versatious  between  contracting  parties  had  prior  to  the 
time  of  putting  a  contract  in  writing  are  not  admissi- 
ble to  vary  the  effect  of  the  wiiting.  Allegaert  r. 
Smart,  29. 

An  insured  may  show  by  parol  that  be  made  truth- 
ful statements  to  the  agent  of  an  insuranoe  company, 
and  is  not  concluded  by  the  intentional  or  negligent 
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answers  of  the  agent.     Farmers'  Ins.  Co.  v.  Meokes. 

306. 

Under  what  oironrostanoes  parol  evidence  is  admissi- 
ble to  varj  the  effect  of  a  judgment  note.  (C.  P.) 
Wagner  v.  Wright,  483. 

Parol  evidence  is  not  admissible  to  show  that  a 
magistrate  misread  to  the  obligor  in  a  bail  bond  the 
contents  of  the  bond  signed,  where  the  obligor  oonld 
have  read  the  bond  if  he  chose.  (C.  P.)  Drechman 
V.  Lanwr,  636. 

Other  matters.  Where  in  order  to  contradict  a 
witness  as  toa  particular  fact,  the  examiner  before  whom 
certain  testimony  in  another  branch  of  the  case  had 
been  taken,  was  called  to  testify  as  to  the  witness's 
evidence  before  him  in  reference  to  the  same  fact,  it 
is  error  to  permit  the  examiner  to  read  to  the  Jury  all 
his  notes  of  the  testimony  of  the  witness.  Only  such 
portion  should  be  read  as  tends  to  contradict  the  pre- 
sent evidence.     Stokes  v.  Miller,  241. 

When  a  witness  is  called  to  testify  to  the  evidence 
formerly  given  by  a  witness  since  deceased,  he  may 
if  he  cannot  recollect  the  very  words  of  the  deceased 
witness,  state  in  his  own  language  the  facts  as  dt*tailed 
by  that  witness,  as  they  were  impressed  on  his  mind 
at  the  time  ;  all  that  is  required  is  that  the  recollection 
of  the  witness  should  be  reasonably  clear  as  to  the 
facts  testified  to,  and  how,  if  at  all,  such  testimony  was 
affected  by  the  cross-examination.  Hepler  v.  Mt.  Car- 
mel  Baok,  127. 

Isolated  letters  and  postal  cards  containing  admis- 
sions by  a  party  may  be  admissible  in  evidence  against 
him,  altlioagh  they  are  in  reply  to  others  which  are 
not  produced  in  evidence.     Frame  v.  Goal  Co.,  331. 

It  is  proper  to  ask  a  witness  **  what  knowledge  he 
had  that  the  firm  with  whom  he  was  dealing,  were 
dealing  in  their  sales  of  coals  as  principals  or  agents." 
If  the  witness  had  no  knowledge  of  the  agency,  the 
absence  of  such  knowledge  was  of  itself  a  fact,  which 
it  was  competent  for  him  to  state.     lb. 

Custom.  A  general  custom  that  a  broker  may 
pledge  his  customer's  stock  for  the  purpose  of  raising 
money  to  carry  it  is  valid.  Van  iiorn  v.  Gilbough, 
347. 

The  right  of  a  mechanic  to  file  a  lien  being  purely 
statutory,  evidence  to  prove  a  custom  of  trade  rela- 
tion thereto,  is  incompetent.     Smith  v.  Stokes  6. 

Evidence  of  motive  in  criminal  cases.  See  Crimbb. 
Fulmer  v.  Commonwealth,  437. 

The  admission  of  evidence,  which  although  incom- 
petent and  irrevelaut  at  the  time,  afterwards  became 
admissible,  and  which  certainly  did  not  deceive  or 
mislead  the  jury,  will  not  constitute  adequate  ground 
for  reversal.     Cam  v.  Fill  man,  152. 

An  order  will  not  be  made  upon  a  plaintiff  residing 
out  of  the  Jurisdiction  to  appear  at  a  trial  in  person. 
If  the  defendant  desires  the  plaiutifif*8  testimony,  a 
commission  should  be  directed  to  the  place  of  his  resi- 
dence. (C.  P.)  Qirard  Life  Ins.  Co.  v.  Mutual  Life 
Ins.  Co.,  136. 

After  witnesses  in  an  equity  proceeding  have  been 
permitted  to  depart  without  cross-examination,  the 
party  calling  them  in  chief  cannot  be  required  to 
bring  them  back  again.  (0.  C.)  Whitaker's  EsUte, 
139. 

How  exceptions  must  be  taken  to  admission  of  evi- 
dence. See  B&soBS  ahu  Appbals.  Baumgardner  v. 
Barnham,  445. 

What  evidence  admissible  to  prove  location  of 
survey.  See  Ejbctmbmt.  Coal  Co.  o.  Clement,  321. 
Kramer  v.  Goodl^nder,  469. 

Declarations  of  deceased  surveyor,  when  admissible 
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to  prove  location  of  survey.    See  Ejbctmbrt.    Kramer 

V,  Qood lander,  474. 

Competency  of  witnesses.  Tlie  provisions  of  the 
Act  of  27  March,  1865,  entitling  a  party  to  call  the 
adverse  party,  to  testify  in  his  behalf,  is  not  affected 
by  the  Act  of  April  15,  1869.     Ash  v.  Qnie,  198. 

The  Act  of  May  25,  1878,  providing  that  in  actions 
against  surviving  partners,  the  plaintiff  may  testify 
as  to  transactions  between  himself  and  the  surviving 
partner,  is  a  remedial  statute,  and  will  be  construed 
so  as  to  embrace  the  case  of  the  survivor  of  two  or 
more  who  jointly  contract,  even  though  not  strictly 
partners.     lb.i» 

The  proviso  in  the  Act  of  April  15, 1869,  does  not 
prevent  the  plaintiff  from  making  the  requisite  affi- 
davit under  the  Attachment  Act  of  March  17, 1869,  in 
a  proceeding  against  a  surviving  partner.  (C.  P.) 
Swezey  r.  Brown,  2U7. 

The  Act  of  March  27, 1865,  does  not  permit  one  who 
is  a  party  to  a  suit  in  a  representative  capacity,  but 
personally  interested  on  the  side  of  his  adyersary  to 
be  called  by  him.  Quldin's  Admiuistrator  v.  Guldin's 
Administrator,  395. 

Where  one  called  as  a  witness  is  interested  on  both 
sides  of  the  issue,  but  his  interest  clearly  preponde- 
rates in  favor  of  one  side,  he  is  incompetent  to  testify 
at  the  call  of  that  side,  if  the  case  is  not  within  the 
enabling  clause  of  the  Act  of  April  15,  1869,.     lb. 

The  Act  of  April  15, 1869,  renders  no  one  incom- 
petent as  a  witness  who  was  competent  before  its 
passage.  Hence  an  assignor  of  a  Judgment,  who,  as 
was  well  settled  prior  to  1869,  was  competent  to  give 
evidence  of  any  defence  to  its  payment  is  not  rendered 
incompetent  since  the  passage  of  the  above-mentioned 
Act  by  the  deaths  of  his  assignee.  Mulford  v.  Downer, 
446. 

EXECUTION.  Where  a  constable  or  sheriff  is 
sued  in  trespass  for  levying  upon  and  selling  person- 
alty, he  may  justify  by  putting  in  evidence  an  execu- 
tion directed  to  him,  regular  in  form  and  containing 
nothing  on  its  face  to  indicate  want  of  jurisdiction  in 
the  justice  by  whom  it  is  issued,  without  showing  the 
judgment  or  the  regularity  of  the  proceedings  on  which 
the  execution  is  founded.     Barr  o.  Boyles,  253. 

In  order  to  maintain  the  lien  of  a  judgment  npon 
land  it  mu  t  be  revived  on  a  sci.  fa.  issued  thereon 
within  five  years  from  its  entry ;  the  issue  of  an  exe- 
cution is  of  no  avail  for  the  purpose.  Reynolds's  Ap- 
peal, 424. 

An  execation  Issued  against  partnership  property 
upon  a  judgment  note  signed  by  one  partner  in  the 
firm  name,  will  be  set  aside  where  the  other  partners 
set  up  that  the  indebtedness  for  which  it  was  given, 
was  not  firm  indebtedness.  (C.  P.)  Vandegrift  v. 
Redheffer,  484. 

Where  a  judgment  is  obtained  against  husband  and 
wife  on  an  indebtedness  contracted  by  the  wife  before 
marriage,  the  execution  can  issue  only  againnt  the 
estate  of  the  wife.  (C.  P.)  Whiteside  v.  Boardman, 
136. 

The  Act  of  April  22,  1856,  providing  a  mode  to 
compel  contribution  among  joint  owners  of  real  estate 
subject  to  a  common  incumbrance  supersedes  any 
couise  of  proceeding  in  equity  to  effect  that  end. 
Phelps's  Appeal,  525. 

Exemption.  A  claim  for  exemption  in  an  attach- 
ment execution.  If  made  by  defendant  as  soon  as  he 
has  knowledge  of  the  proceeding,  is  in  time.  (C.  P.) 
Building  Association  v.  Wisner,  137. 

Where  real  estate  is  sold  under  a  judgment  prior 
to  a  mortgage,  the  defendant  is  not  entitljBd  to  claim 
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liiii  exttmptiou  OQt  of  the  prooeods  thereof.     HaiTort's 

i^ppfftl,  628. 

Interpleader.  A  non-resident  claimant  of  goods 
levit^d  upon  by  the  sheriff  will  not  be  permitted  to 
file  his  own  bond  in  an  interpleader.  (C.  P.)  Bcat- 
char«1  ▼.  Landenberger  Co.,  462. 

The  valne  of  the  gotnls  levied  npon,  not  the  amonnt 
of  the  judgment,  determines  the  amount  of  the  bond.  I 
(C.  P.)     Chandler  o.  Zeigler,  3H8.  { 

There  being  sevt*ral  ex^'cutions  equal Ij  entitled  to 
the  fund  arising  from  the  goods  levied  npon,  the  claim-  j 
ant  may  give  a  bond  in  double  the  value  of  the  goods 
for  the  benefit  of  all  the  plaintiffis,  and  need  not  t*nter 
a  bon*l  in  each  case.  (C.  P.)  Richardson  v,  Brnns- 
wiok«  81. 

The  costs  follow  the  verdict  in  an  interpleader  in 
the  same  manner  as  in  other  proceedings.  (C.  P.) 
Craig  0.  Building  A>«so(iHtion,  296. 

Attachment  execution.  Unpaid  assessments 
upon  premium  notes  due  by  policjr  holders  and  mem- 
bers to  the  Lycoming  Mntual  Inti.  Co.,  are  not  the  sub- 
ject of  an  attachment  tjr  the  judgment  creditors  of  the 
company.     (C.  P.)     Hays  r.  Lycoming  Ins.  Co.,  31. 

A  garnishee  Is  not  chargeable  with  interest  during 
the  pendency  of  the  attachment.  (C.  P.)  Jones  v. 
Bank,  102. 

An  attaching  creditor  of  a  distributive  interest  in 
the  estate  of  a  decedent  is  bound  to  brini(  his  attach- 
ment to  the  notice  of  tlie  Orplians*  Court,  or  he  will 
be  bonnd  by  a  decree  distributing  the  share  to  other 
persons.     Lex's  Appeal,  209. 

The  fact  that  the  garnishee  has  in  his  hands  no 
funds  subject  to  the  attachment,  is  no  ground  for 
quashing  the  writ.  (C.  P.)  Darlington  v.  Fleish- 
ner,  483. 

Sheri£F*8  sale  and  its  incidents.  It  is  the  dnty 
of  the  sheriff  upon  the  receipt  of  conts  and  the  pro- 
duction of  searches,  to  make  the  special  return  pro- 
vided for  in  the  Act  of  April  20, 184tf.  (C.  P.)  Build- 
ing Assoi'-iation  v.  Steely  238. 

An  order  confirming  a  sheriff^s  sale  is  within  the 
dii*cretionary  power  of  the  Court,  and  will  not  be  re- 
viewed except  for  an  abuse  of  the  power.  Qriffith  v. 
Bdwards,  271. 

Where  lands  are  devised  to  an  executor  in  his  own 
right,  charged  with  the  payment  of  a  legacy,  a  sale 
upon  a  purchase-money  mortgage  given  to  the  execn- 
tor  in  part  payment  of  the  purchase  money  of  a  sale 
made  by  him  discharged  the  land  from  the  payment 
of  the  legacy.     Woods  v.  White,  19. 

A  sale  of  land  in  parts  by  the  sheriff,  which  was 
subject  to  a  common  ground-rent,  does  not  effect  an 
apportionment  of  the  rent.   Quigley  v.  Molineanx,  118. 

Where  land  descending  to  a  minor  from  his  father 
was  sold  by  the  sheriff  under  a  mortgage  created  by 
a  former  owner,  and  the  surplus  proceeds  paid  to  the 
guardian  of  the  minor,  upon  the  deatli  of  the  minor 
his  mother  was  entitled  to  receive  such  proceeds  as 
personalty,  to  the  exclusion  of  the  heirs  ex  parte 
paierna.     Squire's  Appeal,  118. 

RighU  of  pnrchaaer  The  Act  of  Jane  16, 1836, 
providing  that  three  months'  notice  to  quit  may  be 
given  the  defendant  in  execution  after  a  sheriff's  sale 
of  the  property,  does  not  entitle  the  defendant  to  pos- 
session for  that  period,  or  deprive  the  purchaser  of  his 
right  of  peaceable  entry.     Leidy  v.  Proctor,  426. 

in  the  summary  proceedings  by  a  purchaser  under 
the  Act  of  June  16,  1836,  to  obtain  possession,  an  affi- 
davit not  strictly  complying  with  the  terms  of  the  Act 
is  invalid.  First  Nat.  Bank  of  Carbondale  o.  Cowper- 
thwaite,  632. 


EXECUTION—  Continned. 

A  purchaser  at  sheriff's  sale  of  premises  sold  under 
proceedings  npon  a  mechanic*it  lien  is  entitled  to  insti- 
tute proceedings  for  possession,  under  the  Act  of  Jane 
16,  1636.     Walbridge's  Appeal,  76. 

Proceedings  to  compel  purchaser  at  sheriff's  sale 
forthwith  to  begin  an  ejectment.  See  Bjbctiibict. 
Dewees  v.  Letchford,  61.  (C.  P.)  Love  v.  Building 
Association,  257. 

EXEC17TORS  AND  ADBCINISTRATOR8. 
See  Obcidbkts*  Kstatbs. 

Ezecntor,  de  son  tort.  Liability  of,  to  aocoont 
in  tliM  Orphans'  Court.     (O.  C.)    Power's  EsUte,  208. 

EXEBffPTION.    See  Bxbgutiom. 

EXPERT.    See  Bvidbncb. 

FALSE  IBffPRISONMENT,  action  for.      See 
Tbbspass.     (C.  p.)     Keinhart  t^.  Vaux,  222. 
FEIGNED  ISSUE.     See  ExBconon. 
FEBCE   SOLE  TRADER.     See  Hobbaitd  afd 

WiPR 

FIXTURES.  The  rule  whereby  to  determine 
whether  that  which  was  once  part  of  the  realty  has 
become  personalty  on  being  detached  is,  that  that 
which  was  real  shall  continue  real  until  the  owner  of 
the  freehold  shall,  by  his  election,  give  it  a  different 
character.     Leidy  v.  Proctor,  426. 

Gas  fixtures  are  personalty,  and  in  the  absence  of 
a  special  agreement  the  purchaner,  whether  at  publie 
or  private  sale,  acquires  no  title  to  them.  (C.  F.) 
Penn  Mntnal  Ins.  <  o.  v.  Thacksra,  104. 

FOREIGN  ATTACHMENT.  Where  the  an- 
swers  of  a  garnishee  in  foreign  attachment  to  inter- 
rogatories admit  the  possession  of  assets,  bnt  snggeHt 
that  they  are  claimed  by  other  parties,  and  an  iuter- 
plesder  is  awarded  and  framed  between  the  plaintiff 
in  the  lyttachment  and  the  parties  claimant,  upon  the 
issue  raised  by  the  interpleader  being  tried  and  a 
verdict  rendered  for  plaintiff,  judgment  may  at  ouoe 
be  rendered  on  the  answers  of  the  garnishee  to  the 
interrogatories.     Delaware,  etc.,  R.  El.  Co.  v.  Hill,  461. 

In  snch  a  case,  the  interposition  of  the  plea  of  nuUa 
bona  will  not  entitle  tlie  garnishee  to  a  trial  of  the 
question  of  his  liability,  or  of  the  right  of  plaintiff  to 
tlie  fnnd,  that  question  being  already  decided  by  the 
interpleader,     lb. 

Goods  in  the  possession  of  the  custom-house  office m 
are  not  subject  to  a  foreign  attachment.  (C.  P.)  (U. 
8.  C   C.)     Fischer  v.  Dandistel,  403,  555. 

FOREIGN  EXECUTOR,  powers  of.  8ee  Da- 
0BDKKT8*  KsTATBS  Shskospeare  v.  Fidelity  Co.,  17. 
Orcutt*e  Appeal,  164. 

FORMER  RECOVERY.  Where  a  plaintiff 
institutes  an  action  on  the  ca^e  beginning  with  a  sum- 
mons, and  also  by  an  attachment  under  the  Act  of 
1869  for  the  same  cause  of  action,  a  recovery  of  judg- 
ment in  one  constitutes  a  bar  to  the  recovery  of  judg- 
ment in  the  other.     Brenner  r.  Moyer,  565. 

Where  a  judgment  has  been  obtained  against  an 
unincorporated  society,  and  no  execution  issued,  and 
subsequently  the  members  of  such  society  are  sued 
for  the  same  claim,  a  plea  of  former  recovery  on  their 
part  is  a  nullity.    Ash  v,  Gnie,  198. 

FRAUD.  To  render  an  act  fraudulent,  it  need 
not  necessarily  be  done  with  wrongful  intent,  or  with 
improper  motives;  An  act  innocent  in  the  intention 
may  be  so  injurious  in  its  consequences  that  the  law 
declares  it  to  be  a  fraud.    Mitchell  v.  Buffiugton,  361. 

Where  the  draftsman  of  a  will,  who  is  also  the  con- 
fidential adviser  of  a  testator  infirm  in  body  and 
weakened  in  mind,  although  not  shown  to  be  wanting 
in  testamentary  capacity,  takes  under  a  will  drawn 
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THAJJD^  Continued, 

by  hiiiift«*lf  the  balk  of  the  testator^a  estate,  the  bnrden 
of  proof  will  be  thrown  upon  hini  to  show  that  he  ez- 
erciM^d  the  atmost  goo<i  faith  iu  all  his  dealiugs. 
Cathbertfton^s  Appeal,  69. 

The  b«*qaest  to  a  eoiifi<ieiitial  adviser  of  a  small 
portiou  of  the  testator's  estate  does  not  throw  upon 
saoh  adviser  the  harden  of  proving  that  a  wjll  drawn 
by  himself  was  made  in  good  faith.  Stokes  v.  Miller, 
241. 

Role  in  Twyne's  Case.  See  Debtor  avp  CRRorroR. 
Stadtfeld  V,  Huntsman,  216.  Brnnswick  v.  Hoover, 
219.     Barr  v.  Boyles,  253.     Rotherinel  t;.  Marr,  421. 

Evidence  necessary  to  rescind  'outraot  on  groand 
of  fraud.     See  Lynoh's  Appeal,  366. 

What  conduct  is  fraudulent  in  promoters  of  corpora- 
tion.    See  OoRPORATioN.     Pennnll's  Appeal,  297. 

When  Statute  of  Limitations  begins  to  run  in  action 
based  upon  a  fraud.  See  Limit atiomb,  Statutb  of. 
Mitchell  V,  BuiBngton,  361. 

Trustee  ex  mal^ch.  See  Trusts  and  Trdstbbs. 
FRAUDS,  STATUTB  OP.  In  ord.»r  to  Uke  a 
parol  sale  of  land  out  uf  the  Statute  of  Frauds,  the 
vendee  must  take  actual,  open,  notorious,  and  exclu- 
sive possession  of  the  premises  in  pursuance  of  the 
contract,  and  make  such  improvenieots  thereon  as 
cannot  be  compensated  in  damages,  hetrick  v. 
Sharrar,  287. 

A  contract  by  a  succeeding  firm  to  apply  the  pur- 
chase-money to  pay  the  debts  of  its  predecessor  is  not 
within  the  Statnte  of  Frauds.  Wynn  v.  Wood,  346. 
FRAUDX7LBNT  CONVB7ANCE«  when  set 
aside  in  equity.  See  Equity.  (C.  P.)  Saving  Fund 
V.  Dillon,  506.    See  DairroR  and  Crbditor. 

GAS  FIXTURES.  See  Fixtdrbs.  Ins.  Co.  v. 
Thackara.  lo4. 

GROUND  RENT.     See  Landlord  and  Tbhakt. 

GUARDIAN  AND  T77ARD.  Where  a  guardian 
of  a  minor  under  tourteen  has  been  appointed  by  the 
Orphans' Court,  such  minor,  upon  reaching  fourteen, 
has  no  absolute  legal  rixht  to  make  choice  of  another 
guardian.     Oiay's  Appeal,  248. 

The  Ort*hans*  Court  has  jurisdiction  to  direct  the 
filing  of  an  account  by  a  testamentary  guardian  ap- 
pointed by  will  in  another  State,  where  the  guardian, 
ward,  and  estate  ar«  within  the  Jurisdictiou.  (O.  C.) 
Aaron  MayerM  Estate,  261. 

Under  similar  circumstances,  an  order  will  be  made 
upon  a  guardian  for  the  payment  of  an  allowance  to 
the  minor  for  bis  support  (0.  C.)  Beuj.  Mayer's 
Kstate,  264. 

A  guardian  cannot  be  compelled  to  file  an  account 
unle88  funds  are  shown  to  have  come  into  his  hands. 
(0.  C.)     Portuondo*s  Estate,  174. 

The  Orphans'  Court  has  no  power  to  distribute  a 
minor's  estate  among  his  creditors,  even  though  the 
indebtedness  was  contracted  in  the^  maintenance  of 
the  minor.     (0.  C.)    Shore's  Estate,  572. 

Where  a  guardian  mingles  his  ward's  funds  with 
his  own  property,  and  subsequently  becomes  insolvent 
and  unable  to  comply  with  a  decree  for  the  payment 
of  the  balance  due  the  ward,  he  will  be  attached  as 
for  contempt.     Leiter's  Appeal,  226. 

HABEAS  CORPUS.  Under  what  circumstances 
a  prisoner  is  not  entitled  to  his  dlKcharge  under  the 
two-term  rule.  See  Cbimbs,  Ckimimal  Law  akd  Fbo- 
CBDCRB.     Commonwealth  v.  Superintendent,  S3. 

HIGHWA'7'.  See  Roads,  Uiouwats,  and  Bridobs. 

Encroachment  on  highway,  when  restrained  in 
equity.    See  Earrrv.    Commonwealth  o.  Harris,  10. 


HUSBAND  AND  WIFE  The  mere  fact  of 
cohabitation  is  presumptive  evidence  of  authority  in 
the  wife  to  act  as  the  husband's  agent  in  purchasing 
necessaries  for  herself,  but  this  presumption  may  be 
rebutted  by  proof  that  he  supplied  her  himself  or 
made  her  an  adequate  allowance.  (C.  P.)  Wiler  v. 
Fiegel,  240. 

In  an  action  against  husband  and  wife  for  neces- 
saries furnished  for  the  use  of  the  joint  family,  in 
which  it  is  sought  to  charge  the  separate  estate  of  the 
wife,  it  is  necessary  to  allege  in  the  declaration  that 
the  debt  sued  for  was  contracted  by  the  wife,  and 
incurred  for  articles  necessary  for  the  support  of  the 
joint  family,  and  if  these  averments  be  made  iu  one 
count  it  is  sufficient,  though  the  other  counts  may  be 
defective.     Carn  v,  Fillman,  152. 

Where  judgment  is  obtained  against  husband  and 
wife  jointly  for  a  debt  of  the  wife  contracted  before 
marriage,  execution  can  issue  only  against  the  estate 
of  the  wife.     (C.  P.)     Whiteside  r.  Boardman,  136. 

The  fact  that  a  transaction  was  between  husband 
and  wife  creates  no  presumption  that  an  assignment 
of  securities  from  husband  to  wife  was  in  payment 
of,  and  not  as  collateral  for  a  debt  contracted.  Eby  v. 
Uoopes,  315. 

Where  a  husband  confesses  judgment  in  favor  of  his 
wife,  it  is  necessary  for  her  in  a  contest  with  the 
creditors  of  her  husband  to  establish  that  the  judg- 
ment was  given  in  good  faith  to  secure  a  debt  due  by 
the  husband  to  the  separate  estate  of  the  wife  ;  in  the 
absence  of  such  proof,  the  judgment  will  be  treated  as 
fraudulent  and  void  as  to  creditors.  Wilson  i;.  Silk- 
man,  364. 

Powers  of  married  women.  A  married  woman 
is  incapable  of  binding  herself  by  deed  so  as  to  confer 
a  future  right  of  inheritance  iu  favor  of  an  adopted 
child.  Even  if  she  were  capable,  the  absence  of  a 
proper  acknowledgment  would  be  fatal  to  the  validity 
of  the  instrument.     MoCully's  Appeal,  80. 

A  married  woman  may  as!<ign  her  choses  in  action 
to  her  husband  by  an  instrument  without  acknow- 
ledgment and  without  his  joinder,  his  consent  being 
presumed  by  his  request.     Powell's  Appeal,  486. 

A  release  of  a  legacy  by  a  married  woman  is  not 
under  the  Act  of  April  15,  1828,  within  the  Recording 
Acts,  if  the  acknowledgment  fails  to  set  forth  that  the 
contents  thereof  have  been  made  known  to  the  mar- 
ried woman,     lb. 

Although  an  assignment  executed  by  a  married 
woman  in  favor  of  her  husband,  without  consideration 
or  knowledge  as  to  what  she  was  signing,  will  be  void 
as  to  the  husband  and  to  volunteers  claiming  under 
him,  the  married  woman  will  be  equitably  estopped 
from  asserting  her  claim  against  judgment  creditors 
of  the  husband  who  have  been  induced  to  lend  money 
to  him  upon  the  faith  of  the  assignment,     lb. 

The  Act  of  April  11,  1856,  anthorixing  married 
women  in  cases  of  legacies  or  distributive  shares  in 
personalty  coming  to  them  to  execute  all  necessary 
papers  required  by  the  executors,  does  not  validate 
a  letter  of  attorney  given  by  a  married  woman  to  her 
husband  to  fully  manage  the  property  coming  to  her 
from  the  e^tate  of  her  deceased  father.  Dampfs  Ap- 
peal, 440. 

Power  of  married  woman  to  make  a  conditional  sale 
of  real  estate  upon  ground-rent.  (C.  P.)  Reeves  v. 
Priiohard,  523. 

The  bond  and  warrant  of  a  married  woman  given  to 
secure  a  loan  of  money  employed  iu  purchasing  T«aV 
eiitate  are  void.     (Grosser  v,  Hormmg.  463. 

A  married  woman  living  apart  fro  u  her  buabaud, 
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HUSBAND  AND  WIFB— Continued, 

bat  not  eugaged  in  any  trade  or  basiuess,  is  not  liable 

aa  a  feme  sole  tr  ider.     lb. 

In  order  to  bold  a  married  woman  liable  as  a  feme 
sole  trader,  sbe  must  be  declared  against  as  saoh. 
Cam  17.  Fillman,  152. 

Tbe  Orpbans*  Court  bas  no  power  to  antboriie  tbe 
discbarge  of  a  widow*8  dower  bjb  tbe  pajrment  of  tbe 
principal  tbereof  to  tbe  administrator.  (0.  C.)  Solej's 
EeUte,  67. 

A  wife  bas  no  snob  interest  in  tbe  real  estate  of  ber 
hasband  sold  daring  bid  life  as  to  make  it  tbe  basis 
of  a  resalting  trast  in  ber  favor  by  reason  of  a  pnr- 
cbaser  at  8beriff*8  sale  contracting  by  parol  to  bold  tbe 
property  for  ber  benefit.     Bank  o.  Cowpertbwaite,  532. 

In  order  to  enable  a  widow  to  sustain  a  claim  for 
alimony  from  tbe  estate  of  ber  deceased  bosband 
from  wbom  sbe  bad  been  separated  for  twenty  years, 
it  is  necessary  tbat  sbe  sbould  sbow  tbat  tbe  separa- 
tion was  not  caased  by  ber  misconduct  or  defanlt. 
(O.  C.)     Lippincott's  BsUte,  122. 

Action  for  breach  of  promise  of  marriage. 
See  CoMTBACT.     Wagenseller  v.  Simmers,  353. 

Divorce.  Wbere  a  sabpcsna  in  divorce  is  senred 
by  tbe  sberiff  of  anotber  county  upon  a  respondent 
tbere  resident,  it  is  necessary  to  first  obtain  an  order 
autboriziug  sucb  service  from  a  Judge  of  tbe  court  of 
original  jurisdiction.      (C.  P.)     Pillman  v,  Fillman, 

Evidence  tbat  tbe  respondent  in  divorce  bad  al- 
lowed bis  wife  to  be  driven  away  from  tbe  bouse  of 
bis  molber  wbere  tbey  bad  been  residing  together, 
and  that  be  subsequently  refused  to  provide  a  new 
home  for  ber,  is  sufficient  to  send  tbe  case  to  tbe  jury 
upon  tbe  question  of  wilful  and  malicious  desertion. 
Dailey's  Appeal,  420. 

A  libel  for  divorce,  alleging  as  its  foundation  tbe 
impotency  of  tbe  wife,  must  state  distinctly  tbat  tbe 
impotency  was  incuruble.  (C.  P.)  A.  B.  o.  B.  C, 
56y. 

A  writ  of  sequestration  will  be  granted  to  enforce 
obedience  to  an  order  for  alimony.  (C.  P.)  Mintzer 
V.  Mintzer,  336. 

Proceedings  to  vacate  a  decree  in  divorce  begun 
eighteen  years  after  the  entering  of  tbe  decree  are  too 
late.     (C.  P.)     Potts  ».  Potts,  102. 

INFANTS.    See  Guardiait  and  Wabo. 

INJUNCTION.     See  Eqditt. 

INSOLVENT  J*AVr,  An  insolvent's  bond  is 
an  instrament  within  the  affidavit  of  defence  law. 
(C.  P.)     Rusk  V.  Clifford,  238. 

INSURANCE,  FIRE.  Tbe  Lycoming  Mutual 
Insurance  Company,  by  accepting  an  amendment  to 
its  charter  authorizing  it  to  do  business  upon  the  cash 
premium  plan,  ceased  to  be  a  company  doing  business 
upon  the  purely  mutual  plan,  and  therefore  became 
liable  to  taxation  under  the  Act  of  March  20,  1877. 
Lycoming  Mutual  Insurance  Company  v.  Common- 
wealth, 228. 

In  levying  an  assessment  upon  premium  notes,  it  is 
not  necessary  for  the  directors  to  make  a  separate 
assessment  on  each  member  by  name,  nor  is  it  neces- 
sary to  levy  an  ascertained  sum  upon  each  member ; 
a  general  assessment  upon  all  tbe  mfembers  for  a 
given  percentage  upon  their  premium  notes  is  suffi- 
cient.   Lycoming  Ins.  Co.  o.  Bought,  376. 

Action  for  assessments  on  premium  notes,  certificate 
of  assessment  not  an  instrument  within  the  affidavit 
of  defence  law.  See  Affidavit  of  DmrKHOB  Law. 
Lycoming  Fire  Ins.  Co.  v.  Brierly,  46. 


INSURANCE,  FIKB— Continued, 

The  members  of  a  mutual  insurance  company  are 
not  liable  to  an  attachment  execution  at  the  suit  of 
judgment  creditors  of  the  company.  (C.  P.)  Uajs 
V,  Lycoming  Ins.  Co.,  31. 

It  is  not  necessary  that  tbe  insurer  of  property 
sbould  have  either  a  legal  or  equitable  interest  in  it* 
It  is  enough  if  be  holds  such  a  relation  to  the  pn»p«rty 
that  its  destruction  by  the  peril  insured  against  in- 
volves any  loss  to  him.     lufl.  Co.  v,  Meckes,  306. 

One  who  has  entered  into  possession  of  property 
under  a  parol  agreement  to  purchase,  and  bas  paid 
part  of  the  purchase-money,  has  an  insurable  interest 
in  such  property.     Ins.  Co.  v,  Meckes,  306. 

Wbere  by  the  express  terms  of  a  policy  of  insurance 
tbe  application  is  made  part  thereof,  tbe  former  is 
not  admissible  in  evidence  without  tbe  latter,  unless 
it  be  shown  that  the  latter  is  in  the  possession  of  the 
other  party  who  refuses  to  produce  it.  Ins.  Co.  v. 
Meckes,  306.     Ins.  Co.  v.  Storrs,  304. 

Untrue  representations,  when  made  a  warranty, 
avoid  a  policy  of  insurance.  Ward  v.  Lebanon  Ins. 
Co.,  518. 

Where  there  has  been  a  forfeiture  of  a  policy  by 
reason  of  breach  of  warranty,  the  forfeiture  is  not 
waived  by  the  fact  that  tbe  company  after  a  fire  levied 
an  assessment  upon  the  policy.    Ward  v.  Ins.  Co.,  518. 

An  over- valuation  of  the  property  upon  the  part  of 
tbe  insurer,  in  order  to  avoid  the  policy,  most  be  in- 
tentional and  with  fraudulent  purpose.  Ins.  Co.  v. 
Meckes,  306. 

An  agreement  between  tbe  insured  and  an  agent  of 
tbe  insurance  company,  that  the  latter  should  credit 
tbe  premium  on  a  debt  owed  by  the  agent  to  the  in- 
sured, is  beyond  the  powers  of  the  agent,  and  does  not 
bind  tbe  company.     Lycoming  Ins.  Co.  v.  Storrs,  304. 

Where  the  owner  of  a  barn  temporarily  placed  s 
steam  threshing  machine  in  its  neighborhood,  and  the 
barn  was  destroyed  through  a  fire  caused  by  an  explo- 
sion of  the  machine,  a  policy  of  insurance  containing 
no  special  prohibition  of  the  uije  of  such  machine, 
was  not  thereby  avoided  ipsoJ'actOf  but  tbe  question 
to  be  submitted  to  the  jury  was  whether  the  risk  was 
thereby  materially  increased.  Farmers'  Ins.  Co.  v, 
Moyer,  129. 

The  notice  of  an  assessment  upon  a  mutual  policy 
is  properly  sent  to  the  original  insurer,  even  though 
he  has  made  an  assignment  for  the  benefit  of  bis 
creditors.  Tbe  assignee  has  no  beneficial  Interest  in  the 
policy.  If  after  notice  sent  to  the  assignor,  the  assess- 
ment is  not  duly  paid,  the  policy  becomes  null  and 
void.     Lycoming  Ins.  Co.  v,  Storrs,  304. 

Wbere  the  officers  of  an  insurance  company,  having 
received  immediately  after  the  fire  informal  notice  of 
tbe  loss,  pass  a  formal  resolution  not  to  pay  the 
amount  thereof,  tbe  question  should  be  submitted  to 
the  jury  whether  by  sucb  action  they  have  not  waived 
tbe  right  to  demand  more  formal  proofs.  Farmers' 
Ins.  Co.  V,  Moyer,  129. 

Where  an  insurance  company  denies  its  liability 
under  a  policy  on  the  grouna  that  tbe  insured  bad 
no  interest  in  tbe  property  covered  by  the  policy,  a 
waiver  of  notice  and  proof  of  loss  will  be  presumed. 
Farmers'  Ins.  Co  v,  Meckes,  306. 

What  a  sufficiently  formal  proof  of  loss  to  be  sub- 
mitted to  the  jury,  and  what  facts  would  warrant  the 
jury  in  finding  a  waiver  of  objection  to  any  infor- 
mality, discussed  in  Home  Ins.  Co.  v,  Davis,  373. 

Life.  What  circumstances  will  be  considered  as  a 
waiver  of  formal  proofs  of  death.  (C.  P.)  £ukel  v. 
Association,  64. 
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Marine.  Where  it  is  prored  tbat  there  is  a  general 
oustom  to  load  a  Rpecial  kind  of  freight  partly  on  deck 
and  partly  below  deck,  and  the  deck  cargo  is  necessa- 
rily Jettisoned  for  the  safety  of  the  rest,  the  general 
cargo  is  subject  to  contribation  for  the  loss.  (U.  S.  C. 
C.)     Wood  V,  Phoenix  Ins.  Co.,  277. 

Service  of  process  on  company.  Servioe  of  pro- 
cess cannot  be  made  by  the  sheriff  of  a  coanty  other 
than  where  the  action  was'brought,  againnt  a  life  insn- 
rance  company  nnder  the  provisions  of  the  Act  of 
18b7,  anthorizing  the  bringing  of  action  in  the  county 
where  the  property  insured  was  situated,  and  service 
of  process  in  any  other  county.  (C.  P.)  Anspach  v. 
Guardian  Aid  Society,  668. 

Taxation  of  Insurance  Companies.  See  Taxbs 
AMD  Taxation. 

INTEREST  ON  LEGACY.  When  not  al- 
lowed.    PowhU's  Appeal,  485. 

INTERPLEADER.  Effect  of  in  foreign  atUch- 
ment.  See  Forbiov  Attachmbnt.  Delaware,  Lacka- 
wanna &  Western  R.  R.  Co.  v.  Hill,  461. 

See  Equity.     Exbcutiok. 

INTESTATE  LA'W.  Who  entitled  to  take 
under  intestate  law  a  fund  paid  to  gaardian  of  minor, 
being  a  balance  after  a  sale  nnder  a  prior  incumbrance 
of  real  estate  of  minor's  deceased  father.  Sqaire's 
Appeal,  118.     See  Drcbdb."«t*8  Estatr. 

ISSUE,  deviaavit  vel  non.  See  Will.  Cuth- 
bertson*s  Appeal,  69.  When  directed  by  Orphans* 
Court.   St^eOBPBANs' Court.    Armstrong's  Estate,  571. 

Feigned  issue  in  sheriff's  interpleader.    See  Ezb- 


JOINT  DEBTORS.  Where  a  plaintiff  sues 
several  Joint  debtors,  some  of  whom  die  after  siit 
brought,  the  personal  representatives  of  those  who 
have  died  may  be  brought  in,  and  judgment  entered 
against  them  and  the  survivors  at  the  same  time. 
But  the  plaintiff  cannot  be  compelled  to  do  this,  nor 
oan  the  representatives  of  the  deceased  defendants 
come  in  and  be  sub>tituted  and  have  trial  with  the 
survivor  without  the  plaintiffs  assent.  Ash  v,  Guie, 
19S. 

Revival  of  judgment  against  Joint  debtors,  some  of 
whom  are  dead.  See  Jitdombnt.  (C.  P.)  Millard  v, 
Greeves,  222. 

JUDGMENT.  A  Judgment  will  be  entered  upon 
A  warrant  of  attorney  over  twenty  years  old,  when  it 
is  accompanied  by  an  affidavit  that  the  amount  there- 
of remains  unpaid,  and  notice  of  the  intended  entry 
is  given  to  the  defendant.  (C.  P.)  Henry  t;.  Faw- 
rest,  671. 

The  lien  of  a  Judgment  against  land  expires  in  five 
years  from  its  entry,  unless  a  sci.  fa.  to  revive  issue 
thereon  ;  the  issuing  of  an  execution  does  not  extend 
the  duration  of  the  lien.    Reynolds's  Appeal,  424. 

The  lien  of  a  Judgment  against  an  rquitable  interest 
binds  such  interest,  and  if  the  equitable  estate  is  sub- 
sequently merged  in  the  legal  estate,  the  lien  upon  it 
will  ivelate  back  to  the  date  of  the  Judgment  so  far  as 
parties  are  affected  who  had  notice  of  the  ex  stence 
of  the  equitable  estate.  Merkel  &  Smith's  Appeal, 
116. 

A  scire  facias  to  revive  a  Judgment  must  issue 
against  all  the  Uef«  ndants.  If  any  of  them  are  dead, 
their  personal  representatives  must  be  brought  in. 
(C.  P.)     Millara  v.  Greeves,  222. 

A  restriction  in  a  warrant  of  attorney,  excepting 
from  \U  general  authority  attorneys  in  the  county  of 
Philadelphia,  does  not  prevent  the  entry  of  Judgment 
in  an  adjao«nt  ooanty,  and  a  transcript  of  the  rame 
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being  taken  to  Philadelph  a  County.     Wilkinson  v. 

Conrad,  22. 

Where  two  tenants  in  common  convey  their  estate 
to  one  who  is  a  debtor  of  one  of  them,  and  take  con- 
fessions of  Judgment  for  the  purchas-^-money,  which 
are  entered  of  record  the  followng  day,  the  creditor 
grantor  cannot,  by  having  the  amount  of  hid  ex'Sting 
debt  included  in  the  coMfession  of  Judgment  to  h'm, 
participate  in  the  proceeds  of  a  sal**  of  the  land  under 
his  Judgment  to  a  grt'ater  extent  than  his  former  co- 
tenanr.     Batz's  Appeal,  172. 

In  such  a  case,  the  conveyance  of  the  land  on  one 
day,  and  the  entry  of  Judiiment  O'l  the  next,  must,  as 
regards  the  tenants  in  c  mmon,  be  considered  as  a  con- 
tin  uou8  transaction.     lb. 

In  order  that  a  Judgment  may  have  the  eff  ct  of  a 
purcha?»e-money  incumbrance,  it  is  not  necessary  that 
the  fact  should  be  so  stated  oa  its  face.  Coiieu's  Ap- 
peal, 544. 

Under  ordinary  cironmstances  tlie  assignee  of  a  J  udg- 
me  t  stanus  >n  no  better  position  than  his  assignor, 
lb. 

The  Fetting  off  of  one  Jodgmert  against  ar'other  is 
an  exercise  of  the  equitable  power  of  the  Court,  and 
therefore  within  its  discretion.  It  is  therefore  not  de- 
mandable  of  right,  and  the  Justice  and  propiifty  of 
any  applcation  must  be  determined  by  tiie  facts  of 
the  part  cular  case.     (C.  P.)    Windle  p.  M  or*-,  387. 

Wh^re  the  defendant  in  a  Judgment  trau  furred  to 
a  county  <  ther  than  that  in  which  it  wai  ente  e  I  has 
an  equitable  defence,  he  must  apply  for  relief  to  the 
Court  of  the  conu'y  where  the  Judgment  was  entered. 
Wilk  nson  v.  Conrad,  22. 

The  confirmation  of  an  award  of  a  road  Jury  by  the 
Quarter  Sessions  cannot  be  attacked  in  a  scire  facias 
on  a  municipal  claim  in  the  Common  Pleas  to  recover 
th«  amount  of  the  award;  a  party  injured  by  the 
award  has  his  remedy  by  certiorari.  Scott  v,  Phila- 
delphia, 317. 

When  judgment  not  conclnsive.  Power  of  an 
auditor  to  find  that  the  owner  of  a  Judgment  is  estopped 
from  claiming  the  amount  apparently  due  thereou. 
Qray's  Appeal,  458. 

The  Act  of  March  14,  1876,  authorising  the  satis- 
faction of  Judgments  upon  application  of  the  defend- 
ant or  his  representatives  upon  proof  being  made  that 
the  same  had  been  paid  in  full,  is  to  be  strictly  con- 
strued,and  does  not  authorize  a  petition  by  subsequent 
Judgment  creditors  of  the  defendant.  Ueidelbaugh  v, 
Thomas,  141. 

A  terre-tenant  of  land  bound  by  the  judgment  or 
sureties  of  the  defendant  who  had  entered  bail  for 
stay  of  execution  under  the  Judgment  would  be  within 
the  purview  of  the  Act.     lb. 

The  entry  of  satisfaction  on  a  Judgment  by  the 
assignor  of  the  bond,  which  is  secured  by  the  Judg- 
ment, is  an  actual  fraud  upon  the  assignee  of  the 
bond.  The  Statute  of  Limitations  in  such  a  ca^e 
runs  not  from  the  fraudulent  entry  of  satisfaction, 
but  from  the  discovery  of  the  fraud.  Mitchell  v, 
BuiBngton,  361. 

JUDGMENT  NOTE.  The  giving  of  a  Judgment 
note  for  the  price  of  goods  sold  and  delivered,  is  a 
merger  of  the  original  cause  of  action.  Jones  v. 
KUisoD,  205. 

The  fact  that  the  Judgment  note  was  given  after  an 
action  of  assumpsit  had  been  begun  does  not  prevent 
the  pleading  of  the  Judgment  under  a  plea  of  former 
recovery  in  such  action.     lb. 

The  insertion  by  the  payee  of  the  words  **with 
interest*'  in  a  Judgment  note  after  delivery  to  him  it 
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each  a  frandulent  alteration  as  to  render  the  note 

void.     (C.  P.)     American  Ins.  Co.  v.  Black,  467. 

A  Judgment  note  signed  bj  one  partner  in  the  firm 
name  and  given  in  settlement  of  an  individual  debt 
cannot  be  enforced  against  partnership  property. 
(C.  P.)     Vandegrift  v.  Redbeflfer,  484. 

JUSTICE  OF  PEACE.  Where  the  principal 
of  a  claim  is  less  than  $100,  the  plaintiff  may  re- 
linquish interest  in  excess  of  $100,  but  unless  this 
excess  is  formally  relinquished,  the  justice  has  no 
jurisdiction.     (C.  P.)     Quigley  v,  Quigley,388. 

A  justice  of  the  peace  has  power  summarily  to 
commit  for  trial  in  the  Quarter  Sessions  one  who  un- 
lawfully interferes  with  the  execution  of  his  process. 
(Q.  S.)     Commonwealth  v,  Mc(^iure,  4t'>6. 

The  Act  of  April  9, 1872,  requiring  bail  al>solnte  to 
be  entered  in  cases  of  appeal  in  certain  classes  of 
wages  suits,  applies  only  to  actions  brought  by 
*'  miners,  mechanics,  laborers,  or  clerks"  employed  by 
persons  engaged  in  the  operation  of  **any  works, 
mines,  manufactories,  or  buniness"  of  like  character, 
and  not  to  the  case  of  a  clerk  employed  in  a  drug 
store.     (C.  P.)     Reichard  v.  Duryer,  189. 

Where  an  appeal  is  taken  in  due  time  from  the 
judgment  of  a  justice  of  the  peace,  the  plaintiff  cannot 
get  a  lieu  upon  the  defendant's  real  estate  by  filing  a 
transcript  before  the  determination  of  the  appeal. 
(C.  P.)     Myers  r.  Bott,  259. 

LACHE8-  Acquiei^cence  in  the  obstruction  of  a 
highway  for  over  thirty  years  by  a  railroad  company 
will  debar  an  individual  from  obtaining  an  injunction 
against  the  coniiiiuance  of  the  obstiuction.  (C.  P.) 
Cox.  V.  Phila.,  Wilm.  &  Bait.  R.  R.  Co.,  552. 

LAND,  in  a  Hale  of  growing  timber,  where  no 
immediate  severance  is  contemplated,  the  timber  is 
to  be  regarded  as  still  real  estate.  Wilson  v,  Doug- 
lass, 527. 

A  surveyor  in  executing  a  warrant  may  adopt  the 
lines  of  older  or  contemporaneous  surveys  as  boun- 
daries without  marking  them  afresh  upon  the  ground. 
A  survey  so  executed  will  not  be  deemed  a  chamber 
survey.     Packer  r.  Schrader  Mining  Co.,  549. 

Where  a  survey  has  been  returned  and  accepted 
without  caveat,  the  presumption  after  twenty-one 
years,  is  juris  6t  de  jure  that  it  was  made  on  the 
ground,     lb. 

When  the  regularity  of  a  survey  is  legally  fixed 
and  absolute,  it  remains  for  a  jury  to  determine 
whether  upon  the  ground  such  lines,  adjoiners,  or 
other  marks  can  be  found  as  will,  to  a  reasonable  cer- 
tainty, determine  the  location  of  the  tract  claimed 
under  that  survey,     lb. 

Where  two  warrants  of  different  date  are  located 
by  the  same  surveyor,  the  former  being  returned  a% 
surveyed  before,  but  not  being  returned  until  after 
4be  survey  of  the  latter,  the  adoption  of  the  junior 
warrant  as  an  -adjoiner  of  the  senior  survey  ought  to 
vhave  no  other  effect  than  to  aid  in  the  location  of  the 
older  warrant,     lb. 

Improved  land  may  be  sold  at  a  treasurer's  sale  for 
.ihe  payment  of  taxes  assessed  and  remaining  unpaid 
for  more  than  two  years,  notwithstanding  the  fact  that 
the  land  had  sinoe  the  assessment  of  the  taxes  been 
sold  at  sheriff's  sale  to  a  new  owner.  Cohen's  Ap- 
peal, 230. 

See  FiZTUBBS.    Leidy  i;.  Proctor,  426. 

See  RiBCTMBiiT. 

LANDLORD  AND  TENANT.  Where  the 
lessees  in  a  coal  mining  lease  covenanted  to  pay  all 
taxes  and  imposts  whatsoever  assessed  or  charged 
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during  the  continuanoe  of  the  lease  upon  the  premises 
or  coal  mined,  they  are  not  obliged  to  pay  the  tax  im- 
posed upon  the  lessees  as  a  oorporation  under  the  Act 
of  24  April,  1874.  Chevington  Coal  Co.  v.  Lewis,  196. 
A  provision  in  a  lease  that  the  tenant  shall  make  all 
necessary  repairs,  is  not  a  su£Boient  written  consent 
of  the  owner  to  warrant  a  mechanic  in  filing  a  claim 
for  repairs  ordered  by  the  tenant.  (C.  P.)  Howell  v. 
Bums,  237. 

Where  a  lessee  has  entered  into  possession  of  a  part 
of  the  demised  premises,  but  the  lessor  has,  without 
mala  fides  on  hiti  part,  failed  to  deliver  up  possession 
of  another  part  thereof,  the  lessee  cannot  set  up  snch 
failure  as  a  defence  to  an  action  for  the  use  and  occu- 
pation of  that  portion  of  which  he  has  had  possession. 
Allegaert  v.  Smart,  29. 

In  such  case  the  lessee  may  lawfully  set  off  the 
damage  he  has  sustained  by  reason  of  his  failure  to 
obtain  poHsesslon  of  the  whole  of  the  premifies  de- 
mised, but  such  damages  can  only  consist  of  the 
money  actually  paid  by  him  on  the  faith  of  his  con- 
tract, and  if  no  such  money  has  been  paid,  his  dam- 
ages are  but  nominal.     Allegaert  v.  Smart,  29. 

A  sheriff's  sale  of  the  interest  of  a  lessee  in  a  lease- 
hold does  not  discharge  the  lessee  from  his  obligation 
to  pay  future  accruing  rent  during  the  term  of  the 
lease,  even  though  the  lessor  recognize  the  purchaser 
by  accepting  payments  from  him  on  account.  Kerper 
V.  Booth,  79. 

An  agreement  by  a  lessor  not  to  let  the  adjoining 
premises  for  a  specified  purpose,  is  a  covenant,  not  a 
condition ;  and  in  case  of  breach  the  remedy  of  the 
tenant  U  an  action  for  damages,  not  a  suspension  of 
the  rent  of  the  property  occupied.  (C.  P.)  Allegaert 
V,  Smart,  260. 

A  lease  providing  that  the  tenant,  so  long  as  he 
shall  carry  on  an  iron  furnace  and  pay  a  certain 
royalty  for  iron  ore  quarried,  shall  hold  the  property 
with  all  the  rights  and  privileges  of  real  ownership  as 
in  fee  simple,  confers  upon  the  lessee  the  right  to 
quarry  limestone  on  the  premises  for  use  in  couneo- 
tion  with  the  manufacture  of  iron.  Watterson  v. 
Reynolds,  334. 

Distress.  Evidence  of  excessive  distress  is  irrele- 
vant in  an  action  of  replevin.  The  remedy  for  the 
wrong  is  by  an  action  on  the  case  founded  on  the 
Statute  of  Marlbridge.     Jimison  o.  Reifsnyder,  381. 

A  landlord  having  distrained  on  property  found  on 
the  premises  demised,  a  portion  whereof  belonged  to 
an  under-tenant  of  the  lessee,  who  was  in  without  the 
landlord's  consent,  the  under-tenant  cannot  compel  the 
landlord  to  cause  to  be  sold  the  goods  of  his  lessee 
before  satisfying  the  rent  out  of  his  own.     lb. 

The  position  of  the  under-tenant  is  not  helped  by 
the  fact  that  he  has  paid  his  rent  in  full  to  the  tenant 
of  the  whole  premises.     lb. 

If  the  under-tenant  replevy  his  property  and  enter 
security,  the  landlord  is  precluded  from  proceeding 
further  against  the  goods  replevied,  and  the  exercise 
of  his  right  to  stay  proceedings  against  the  other 
goods  distrained  upon  does  not  render  invalid  any 
act  of  his  prior  to  the  execution  of  the  writ  of  replevin, 
which  was  valid  when  performed.     lb. 

Therefore,  the  stay  of  proceedings  is  not  snch  a  re- 
lease or  discharge  of  the  lessee  as  would  relieve  the 
under-tenant  from  liability.     lb. 

Gronnd-rent.     The  executors  of  the  owner  of  a 
ground-rent  have  no  status  to  petition  for  the  extin- 
guishment of  a  gronnd-rent  under  the  Act  of  February 
5,  1821.     (C.  P.)     Klage's  Petition,  81. 
The  sale  of  land  subject  to  a  common  ground-rent 
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hy  the  sheriff  in^rts  does  not  effeot  au  apportion- 
ment of  the  rent.     Qaigloy  v.  Moliueaax,  118. 

Wh-it  circa lUfftaiiceB  will  be  treated  as  a  payment, 
and  what  as  an  aBsigniiient  of  a  judgment  for  arrears 
of  ground-rent.     (C.  P.)     Fox  r.  Ketterlinnn,  606. 

What  not  a  marketable  title  to  a  groaud-rent. 
Mitchell  r.  Steinmetz,  43. 

LEGAC7.  Where  land  is  deviaed  at  a  valuation 
or  price  to  be  paid  by  the  deviaee,  the  title  passes 
pubject  to  the  charge  or  lien  f<»r  the  price,  if  the  de- 
vise be  accepted.     Fishburn*s  Appeal,  489. 

A  devise  of  lands  charited  with  payment  of  legacy; 
tinder  what  ci  renin  stances  legacy  is  discharged  by  a 
sale  nnder  a  mortgage.     Woods  v.  White.  19. 

A  legacy  charged  npon  land  is  not  sneh  an  interest 
in  realty  as  requires  for  its  assitfnment  the  formalities 
requisite  to  pass  real  estate.     Powell's  Appeal,  485. 

Under  what  cironmstances  interest  is  payable  on  a 
legacy,     lb. 

A  release  of  a  legacy  by  a  married  woman  is  not, 
under  the  Act  of  April  15,  1828,  within  the  Recording 
Acts,  if  the  acknowledgment  fails  to  set  forth  that  the 
oim tents  thereof  have  been  made  known  to  the  mar- 
ried woman,     lb. 

A  bequest  to  a  woman  of  an  annuity  for  the  rest  of 
her  unmarried  life,  and  on  her  marriage  day  the  sntii 
of  $3000  to  be  paid  to  her,  and  thereupon  the  annuity 
to  cease,  means  an  annuity  until  marriage  and  the 
legacy  on  marriage.     Schleppi  v,  Kochler,  448. 

The  marriage  before  the  death  of  the  testator  does 
not  cause  the  legacy  to  lapse,  but  the  coiKlition  having 
been  fulfilled  when  the  will  went  into  effect,  the 
legacy  was  absolute,     lb. 

Legacy,  preservation  from  lapsing  by  statute  of  May 
6,  1844.     (0.  C.)     Hook»8  Estate,  140. 

Legacies  of  a  general  nature  abate  pro  rata  in  case 
of  a  deficiency  of  assets  ;  but  if  for  any  of  them  there 
be  a  valuable  consideration,  such  legacy  will  be  en- 
titled to  a  preference  in  payment  over  oi  her  general 
legacies,  which  are  mere  bounties.  (0.  C.)  Qass- 
man*s  Ksta'te,  275. 

When  less  than  twenty  years  have  elapsed  from  the 
time  when  a  legacy  was  demandable,  the  onus  is  on 
the  executor  to  prove  payment.  (0.  C.)  Bentley*a 
Eatate,  224. 

LBTTBR  OF  ATTORNB7.  See  Husbakd  amd 
Wipe. 

LIMITATIONS,  STATUTE  OF.  In  an  action 
by  an  assignee  of  a  judgment  against  his  assignor  for 
fraudulently  entering  satisfaction  thereon,  the  statute 
runs,  not  from  the  fraudulent  entry  of  satisfaction, 
but  from  the  discovery  of  the  fraud.  Mitchell  v.  Bnf- 
flngton,  361. 

The  liability  of  the  recorder  of  deeds  for  issuing  a 
false  or  erroneous  certificate  of  search  is,  by  the  Act 
of  April  13, 1872,  limited  to  five  years.  (C.  P.)  Ash- 
ton  V.  Walton,  452. 

The  Statute  of  Limitations  is  a  good  replication  to  a 
special  plea  of  set-off,  where  the  credits  claimed  as 
net-off  were  paid  more  than  six  years  before  suit 
brought.     Verrier  v.  Quillon,  477. 

The  Act  of  April  22,  1856,  limiting  the  time  within 
which  resulting  trusts  can  b-^  enforced,  applies  to 
proceedings  in  equity  as  well  as  at  law.  (C.  P.) 
Frioke  r.  Magee,  50. 

In  order  to  enable  a  defendant  to  take  advantage  of 
the  Statute  of  Limitations,  it  must  be  specially 
pleaded ;  the  defence  cannot  be  set  up  on  demurrer. 
(C.  P.)     Reeves  v.  Pritchard,  523. 

Credits  indorsed  on  a  due  bill  by  the  holder  thereof 
are  not  sufficient  to  bar  the  muning  of  the  statute 


LIMITATIONS,  STATUTE    OT^Continued, 
where  the  defendant  denies  in  his  affidavit  of  defence 
the  payments  which  such  credits  represent.     (C.  P.) 
Murphy  r.  Holmes,  260. 

in  a  Fuit  on  a  promissory  note,  in  order  to  remove 
the  bar  of  the  Statute  of  Limitations,  it  is  not  necessary 
that  there  should  he  an  express  promise  to  pay,  hut 
it  is  sufficient  if  a  clear,  distinct,  and  unequivocal 
acknowledgment  of  the  existence  of  the  debt  be  made 
to  the  creditor  or  his  known  agent  by  the  debtor  or  some 
one  authorized  to  act  for  him.    Wesner  v.  Stein,  479. 

In  a  suit  against  an  accommodation  maker  of  a 
promissory  note  upon  which  the  Statute  of  Limitations 
has  run,  evidence  may  go  to  a  jnry  in  order  to  remove 
the  bar  of  the  statute,  to  show  that  the  defendant, 
within  six  years  before  suit  brousht,  obtained  a  judg- 
ment against  the  person  whom  he  had  accommodated 
in  order  to  secure  him  if  he  should  be  compelled  to 
pay  the  amount  of  the  note,  and  that  within  the  same 
time  part  payment  of  the  debt  was  made  on  his  be- 
half, and  although  not  by  his  direction,  yet  in  his 
presence  and  hearing,  and  without  anything  on  his 
part  to  indicate  that  he  did  not  participate  in  the 
transaction.     lb. 

A  writ  of  error  issued  one  day  after  the  expiration 
of  two  yearM  from  the  date  of  the  judgment  in  the 
Court  below  is  too  late,  and  will  be  quash  d.  Bair  v. 
Black,  156. 

Presumption  of  pavment  of  legacy.  See  Lboact. 
(0.  C.)     Bentley's  Kstate,  224. 

LIQUOR.  The  local  Act  of  April  3, 1872,  regulat- 
ing the  sale  of  liquors  in  Allegheny  County,  is  not 
repealed  by  the  general  Act  of  April  12, 1875,  regulat- 
ing the  sale  of  liqnors  throughout  the  Commonwealth. 
Commonwealth  n.  MoCallin,  520. 

LIS  PENDENS.  The  doctrine  of  lis  pendens 
affects  a  purchaser  from  a  party  to  a  suit  not,  as  was 
formerly  considered,  on  the  ground  of  notice,  but  be- 
cause the  law  does  not  allow  a  litigant  to  give  to  others 
pending  the  litigation,  rights  to  the  property  in  dispute 
so  as  to  affect  any  decree  which  might  be  made  in  the 
suit,  to  the  prejudice  of  the  opposite  party.  Dovey's 
Appeal,  389. 

A  lis  in  order  to  affect  a  person *s  power  of  alienation 
must  be  a  ha  in  which  a  decree  might  be  entered 
against  him  as  to  the  property  which  is  the  subject 
m  tter  of  the  contention.     lb. 

Plea  of.     See  Plbadiko.     Holtzner  v,  Byrne,  101. 

LUNATIC,  liability  of,  as  indorser  on  note.  See 
Bills  and  Notbs.     Wirebach  v.  Bank,  143. 

MAGISTRATE'S    COSTS.      See    Jctstiob    op 

MALICIOUS  PROSECXTTION.  Where  the 
grand  jury  find  a  true  bill  in  a  prosecution  for  larceny 
but  the  defendant  is  subsequently  acquitted,  his  remedy 
for  a  malicions  prosecution  is  by  an  action  npon  the 
case  and  not  by  trespass  vi  et  armis.  Royer  v.  Swazey, 
432. 

MANDAMUS.  Where  one  clothed  with  discre- 
tionary powers  refuses  to  exercise  his  discretion,  or  act 
at  all,  he  may  be  compelled  bjmandamue  to  act :  but 
where  he  has  exercised  his  powers  according  to  his 
discretion,  mandamns  will  not  lie  to  compel  a  revision 
or  modification  of  his  decision.  Runkle  t;  Common- 
wealth, 213. 

The  writ  of  mandamus  is  the  appropriate  remedy  to 
enforce  the  right  of  a  colored  child  to  entrance  to  the 
public  schools.  (C.  P)    Commonwealth  n,  Davis,  156. 

MandamtiB  Execution,  when  an  appropriate  re- 
medy. See  Roads,  Hiohwats,  and  Bridobs.  In  re 
Kensington  and  Oxford  Turnpike  Co.,  177. 
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MARITIBffB  LIBN.     S«e  Admibaltt,  Shippiho. 
MARRIAGE.     Sue  Husband  and  Wipe. 

Action  for  breach  of  contract  of.  See  Costract. 
Wagenseller  v.  Simmers,  353. 

MARRIED  WOMAN.   See  Husbaud  akd  Wifb. 

MASTER  AND  SERVANT.  Where  a  person 
serves  as  a  domestic  servant,  and  no  demand  for  pay- 
ment of  wages  is  made  for  a  considerable  period  after 
snch  service  is  terminated,  the  inference  is,  either  that 
the  wages  have  been  paid,  or  that  the  service  was  per- 
formed ou  the  footing  that  no  payment  was  to  be  made. 
HcConnell's  Appeal,  1. 

Action  against  master  for  injnries  suffered  by  servant 
in  course  ot  employment.  See  Nboliobncb.  Pliilada. 
and  Read.  R.  R.  Co.  i;  Shertle,  125.  Green  St.  Pass. 
R.  W.  Co.  V,  Bresner,  379. 

See  Principal  and  Aobkt. 

MATOR.  Veto  power  of.  See  Municipal  Corpo- 
BATiOKS.     Penn^a  Gas  Co.  v.  Scranton,  269. 

MECHANICS'  LIENS.  Where  a  contractor 
agreen  to  accept  first  mortgage  bonds  of  a  corporation, 
the  payment  of  which  are  guaranteed  by  another  cor- 
poration, in  payment  for  work  done  io  the  construction 
of  a  furnace,  he  is  estopped  from  subsequently  filing  a 
claim  against  the  property  which  will  aflfeot  the  rights 
of  the  bondlioliiers  or  the  guarantor.  Green's  Appeal,  73. 

Materials  furnished  to  a  sub-contractor  cannot  be 
made  the  subject  of  a  lien.  The  right  of  a  mechanic 
to  file  a  lien  being  purely  statutory,  evidence  to  prove 
a  custom  of  trade  in  relation  thereto  is  incompetent. 
Smith  V.  Siokes,  6. 

Apportioned  claims  can  only  be  filed  against  build- 
ings adjoining  each  other  and  not  separated  by 
streets.     (C.  P.)     Schuilz  v.  Asay,  33. 

A  meehanio's  claim  which  does  not  name  the  trne 
owner  Will  not  bind  the  estate  of  such  owner.  (C.  P.) 
Fox  V,  Ketterlinos,  506. 

Under  what  circumstances  work  done  at  the  order 
of  a  tenant  in  possession  under  an  improvement  lease 
will  bind  the  estate  of  the  owner,     lb. 

A  provision  in  a  lease  that  the  tenant  shall  make 
all  necessary  repairs  does  not  enable  the  tenast  to 
bind  the  estate  of  the  landlord  so  as  to  validate  me- 
chanics* claims  filed  for  repairs  so  ordered.  (G.  P.) 
Howell  v.  Burns,  237. 

A  bill  of  particulars  is  part  of  a  claim  and  is  to  be 
regarded  in  determining  its  sufficient  certainty.  (C.  P.) 
Schultz  V.  Asay,  33. 

A  plea  by  a  defendant  named  as  the  owner  in  a 
claim  that  he  is  not  the  owner,  is  a  nullity  and  will 
be  stricken  off.     (C.  P.)     Spare  v,  Walz,  82. 

The  Act  of  June  11, 1879,  authorizing  the  amendment 
of  mechanics'  claims  is  not  retroactive.  Smith  v, 
Stokes,  6. 

A  purchaser  at  a  sheriff's  sale  under  proceedings 
upon  a  mechanic's  claim  has  the  same  rights  and  re- 
medies to  enforce  his  right  of  possession  as  are  allowed 
to  purchasers  at  t-ales  under  other  judgments  by  the 
Act  of  Juiie  16, 1836.     Walbridge's  Appeal,  76. 

An  auditor  appointed  to  distribute  a  fund  produced 
by  a  sheriff's  sale  among  mechanic's  lien  creditors 
has  the  power  to  define  toe  curtilage  subject  to  such 
liens  in  the  manner  provided  in  the  Act  of  June  16, 
1836,  §  9.     (C.  P.)     Fox  V.  Ketterlinus,  606. 

MINES  AND  MINING.  Construction  of  min- 
ing  lease.  See  Lamdlobd  and  Tbhamt.  Watterson  v. 
Reynolds,  334. 

MISDESCRIPTION.  SeeDsBD.  WenU's  Ap- 
peal, 284. 

MISREPRESENTATION.  Rescission  of  con- 
racU    See  Bqditt.  iLynch's  Appeal,  366. 


MORTGAGE.  Tl'e  words  **  first  mortgage"  have 
a  fixed  definite  meaning,  and  imply  that  the  lien  of  the 
mortgage  is  prior  to  any  other  claim.  Green's  Ap- 
peal, 73. 

A  mortgage  given  without  consideration,  and  still 
remaining  in  the  hands  of  the  original  parties,  will  be 
decreed  to  be  satisfied  upon  the  application  of  a  junior 
encumbrancer.     (C.  P.)     Clark  v.  Gibson,  622. 

Owelty  in  partition  constitutes  a  first  lien  on  the 
purpart  of  a  former  tenint  in  common,  and  is  entitled 
to  priority  over  a  mortgage  of  his  undivided  interest 
given  by  the  tenant  before  partition.  MoCandless's 
Appeal,  663. 

To  affect  a  mortgagee  with  notice  of  a  prior  unrecorded 
mortgage,  such  notice,  if  express,  must  be  directly 
communicated  in  some  form  to  the  mortgagee  or  his 
agent  who  acquires  the  knowledge  in  the  course  of 
the  transaction  ;  if  the  notice  be  implied,  the  circum- 
stances must  be  of  such  a  character  that  a  failure  to 
make  inquiry  would  be  gross  and  culpable  negligence 
on  the  part  «>f  the  mortgagee.  Appeal  of  Phillipsbnrg 
Savings  Bank,  266. 

A  deed  with  a  parol  defeasance  is  a  mortgage,  and 
a  judgment  against  the  dqui table  interest  of  the  grantor 
•binds  the  same  so  far  as  relates  to  parties  having  no- 
tice of  the  facts.    Merkel  and  Smith's  Appeal,  116. 

Under  what  circumstances  a  mortgage  containing  a 
misdescription  will  not  be  amended,  where  the  rights 
of  third  parties  would  be  thereby  affected.  Wentz's 
Appeal,  284.  / 

Defence  of  usury  to  a  mortgage,  under  what  circum- 
stances the  execution  of  the  mortgage  i*^  %  straw  mort- 
gagee, who  thereupon  assigns  it  to  the  lender  will 
prevent  the  defence  of  usury  being  successfully  set 
up.     Appeal  of  Phillipsbnrg  Savings  Bank,  266. 

A  mortgagor  who  has  conveyed  property  subject  to  the 
lien  of  a  mortgage,  may  set  off  the  excess  of  usurious 
interest  paid  by  him  on  such  mortgage  against  other 
mortgages  held  by  the  same  mortgagee.  Parker  v. 
Sulouff,  26. 

The  failure  of  the  holder  of  a  mortgage  to  oomply 
with  a  collateral  agreement  with  his  assignor  cannot 
be  taken  advantage  of  by  the  mortgagee  as  a  defence 
to  a*sci.  fa.     (C.  P.)    Seidel  v,  Clark,  138. 

Where  a  mortgagor  conveys  part  of  the  mortgaged 
premises,  the  general  rule  is  that  the  part  remaining 
in  his  hands  is  primarily  liable  for  the  mortgage  debt, 
but  this  rule  will  not  apply  where  the  conveyanoe  of 
the  part  is  made  expressly  subject  to  the  mortgage. 
Wilbur's  Appeal,  133 

A  terre-tenant  in  possession  of  lands  subject  to  a 
mortgage  is  personally  liable  for  the  taxes  levied  on 
the  lands  while  he  is  seized  thereof,  and  has  no  right 
to  create  or  suffer  any  incumbrance  that  will  take  pre- 
ference of  the  mortgage.  Hence  where  such  terre- 
tenant  allows  taxes  to  fall  in  arrear  during  his  occu- 
pancy, in  consequence  of  which  a  mortgagee,  purchas- 
ing the  property,  is  obliged  to  pay  them,  the  mortgagee 
may  recover  from  the  terre-tenant  in  assumpeit  the 
amount  thus  paid.     Hogg  v.  Longstreth,  96. 

Where  real  estate  is  sold  under  a  judgment  prior  to 
a  mortgage,  the  defendant  is  not  entitled  to  claim  his 
exemption  out  of  the  proceeds  thereof.  Huffort's 
Appeal,  628. 

Parohase-money  Mortgage.    See  Vbvoob  avi> 

^BNDBB. 

MUNICIPAL  CLAIMS.  A  municipal  claim 
filed  against  the  Wistar  EsUte,  owner  or  reputed 
owner,  is  valid.     (C.  P.)     City  r.  WisUr,  276. 

BffXTNICIPAL  CORPORATION.  The  City 
Councils  of  Philadelphia  may,  by  a  municipal  ordi- 
nance, increase  the  salary  of  the  Conuniaaioner  of 
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Hiffhwajs  daring  his  term  of  ofBoe.  Baldwin  v,  Phila- 
delphia, 558. 

An  ordinance  of  Citj  Connoils  is  not  a  law  within 
the  prohibition  of  Art.  III..  §  13,  of  the  Constitution.  lb. 

In'  order  that  the  r«4tarn  of  an  ordinance  to  oounoila 
bj  the  mayor  of  a  city  of  the  third  clasa  maj  be  effec- 
ti  e  as  a  veto,  such  return  muAt  be  made  within  flf- 
t44en  days  after  he  han  received  the  same.  A  return 
made  after  that  period,  although  before  the  next  meet- 
ing; of  conncils  is  ineffectiye.  Penna.  Globe  Gas- 
light Co.  v.  Soranton,  269. 

The  City  Controller,  nnder  the  Act  of  23  May,  1874, 
is  not  merely  a  ministerial  officer,  bnt  is  invested  with 
d'soretionary  powers.  When  called  upon  to  oonnter- 
8' go  a  warrant  he  mnst  approve  it  as  one  having 
deliberative  and  discretionary  powers,  and  as  the 
guardian  of  the  city  treasury,  and  h'S  Judgment  there- 
on is  not  reviewable  by  the  Courts.  Rankle  v.  Com- 
monwealth, 213. 

The  filing  of  a  duly  approved  bond  by  the  Clerk  of 
Select  Councils  of  Reading,  Is  a  condition  precedent 
to  his  entry  upon  h's  office,  and  until  4t  is  done,  his 
predecessor  is  entitled  to  hold  over.  Howell  v.  Com- 
monwealth, 215. 

Liability  of  for  damag<*8  for  opening  streets.  See 
Roads,  Hiohwats,  and  Bridges.  Pusey  v.  Allegheny, 
561. 

Collection  of  taxes  in  Soranton.  See  Tazbs  aitd 
Taxation.     Ruth's  Appeal,  498. 

NECES8ARIB8.  Action  for.  See  Husband 
AND  Wipe.     Carn  v.  Pillman,  152. 

NEGLIGBNCE.  Where  a  passenger  on  a  ferry 
boat,  standing  in  the  cabin  door  was  thrown  down  by  the 
shock  produced  by  the  boat  strking  the  slip  with 
violence,  a  referee  found  that  the  company  was  guilty 
of  negligence,  and  that  the  plaintiff  was  not  guilty  of 
contributory  negligence.  Upon  error,  the  Supreme 
Court  held  that  the  referee*s  findings  upon  these  ques- 
tions of  fact  were  equivalent  to  a  verdict  of  a  jury. 
Camden  Ferry  Co.  v.  Monaghan,  46. 

A  railroad  company  is  not  liable  for  damages  result- 
ing from  the  ordinary,  legitimate,  and  lawful  us^  of 
their  road.  Hence,  when  a  horse,  being  driven  by  the 
side  of  a  track  is  frightened  by  escaping  steam,  runs 
off  and  injures  the  occupants,  the  railroad  company  is 
not  liable.    Drayton  v.  North  Penna.  R.  R.  Co.,  55. 

Although  a  master  does  not  warrant  the  safety  of 
his  servants,  he  is  under  an  implied  contract  to  fur- 
nish such  instruments,  means,  and  places  for  conduct- 
ing the  business,  that  they  can  perform  their  duties 
safely  and  without  exposure  to  danger  which  is  not 
within  the  reasonable  scope  of  their  employment. 
Green  St.  P.  R.  W.  Co.  v.  Bresner,  379. 

In  an  action  against  a  passenger  railway  company 
to  recover  damages  for  an  injury  occasioned  by  the 
kiok  of  a  vicious  mare  belonging  to  the  defendant, 
evidence  is  admissible  in  order  to  show  that  the  com- 
pany knew  of  the  character  of  the  mare,  that  the  de- 
fendant's stable-boss  knew  of  it,  and  had  a  conversation 
with  the  company's  superintendeMt  relative  to  her 
gale.    lb. 

When  in  an  action  to  recover  damages  for  the  death 
of  another,  alleged  to  have  been  caus^  by  the  negli- 
gence of  the  defendant  or  his  servants,  there  is  no 
•ridence  of  such  negligence,  or,  at  most,  a  scintilla 
only,  it  is  the  duty  of  the  Court  to  give  the  jury  bind- 
ing instructions  to  find  for  the  defendant.  Phila.  and 
R.  R.  Co.  0.  Schertle,  125.    Baker  v.  Ffhr,  56. 

There  is  no  duty  on  the  part  of  a  railroad  company 
to  ballast  its  track  for  the  safety  of  its  employes,  and 
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except,  perhaps,  Mt  a  crossing,  it  owf  s  no  such  duty  to 
the  public,     lb. 

Toe  jumping  by  a  passenger  from  a  street  car  while 
it  is  in  motion  is  aon'rib  itory  uegligonce  on  his  part, 
for  which  the  refusal  or  negb'ct  of  the  conductor  to 
stop  when  rt'quested  is  no  justification.  (C.  P.) 
Hagan  v,  Phila.  and  Gray's  Ferry  Pass.  R.  W.  Co., 
360. 

Where  in  an  ach'on  for  the  loss  of  a  mill  allegt'd  to 
have  been  destroyed  by  the  n  glijient  construction  of 
the  defendant's  dam,  the  defence  \»  that  the  loss  was 
occasioned  by  a  storm  of  unprecedented  character, 
which  swelled  the  creek  upon  which  the  dam  was 
situated,  evidence  is  inadroisaible  to  show  that  other 
neighboring  creeks  were  at  th«^  same  time  violently 
and  unprec^^dently  swelled  by  the  same  storm.  Miu* 
nequa  Springs  Co.  r.  Coon.  A02. 

The  taking  of  an  acknowledgment  by  a  notary  pub- 
lic, under  tne  law  of  thin  State  is  a  judicial  acr,  and 
his  liability  for  issuinst  an  erroneous  or  faUe  oertiflcare 
is  only  that  of  any  oflSoer  performing  a  judicial  act. 
Commonweal  h  v.  Haines,  392. 

A  gratuitous  bailee  is  liable  only  for  gross  negli- 
gence, while  a  bailee  for  hire  is  liable  for  slight  negli- 
gence ;  whether  the  bailment  is  gratuitous  or  for  hire 
is  a  questi  >n  for  the  jury.     S war's  v,  Hauser,  434. 

NEGOTIABLE  INSTRUMENT  See  Bills 
AND  Notes. 

NONSUIT.  Where  a  plaintiff  has  been  non- 
suited in  a  former  action  for  the  same  cause,  the  pro- 
per practice  is  to  take  a  rule  for  stay  of  proceedings. 
(C.  P.)     Keen  v.  Bookius  260. 

NOTART  PUBLIC.  Liability  of,  for  false  cer- 
t'ficate  of  search.  See  Nboligb3(cb.  Commonwealth 
V,  Haines,  392. 

NOTICE.  Of  unrecorded  mortgage,  when  sufil- 
cient.  Sne  Mobtoagb.  Phillipsburg  Savings  Bank's 
Appeal,  265. 

To  agent,  when  binding  on  principal.  See  Principal 
AHD  Agbiit.    Phillipsburg  Savings  Bank's  Appeal,  265. 

See  Lis  PatrDBrfs.     Dovey's  Appeal,  389. 

.NUISANCE.   Injunction  to  restrain.   See  Bquitt. 

ORPHANS*  COURT.  The  Orphans'  Court  has 
no  jurisdiction  over  an  executor  de  son  tort.  (0.  C.) 
Power's  Estate,  208. 

The  Orphans'  Court  has  sole  jurisdiction  over  the 
settlement  of  the  accounts  of  executors,  and  hence 
where  a  distributive  share  is  claimed  by  an  attaching 
creditor  of  the  distributee,  and  aUo  by  his  assignee, 
they  must  present  their  claims  in  that  Court.  Lex's 
A]K>eal,  209. 

A  guardian  cannot  be  compelled  to  file  an  account 
unless  funds  have  come  into  his  hands  as  such.  (0. 
C.)     Portuondo's  Estate,  174. 

The  Orphans'  Court  has  jurisdiction  to  compel  a 
testamentary  guardian  to  file  an  account,  even  though 
the  will  was  proved  in  another  State,  when  the  guar- 
dian, ward,  and  estate  are  within  the  jurisdiction. 
(0.  C.)     Aaron  Mayer's  KsUte,  261. 

The  legal  discretion  of  the  Orphans'  Court  in  the 
appointment  of  guardians  is  not  reviewable  in  the 
Supreme  Court.     Qray's  Appeal,  248. 

A  minor  upon  arriving  at  the  age  of  fourteen  has 
not  the  naked  legal  right  to  make  choice  of  a  new 
guardian  in  the  place  of  one  previously  appointed, 
lb. 

Where  a  purchaser  proceeds  in  the  Orphans'  Court 
by  bill  or  petition  under  the  Act  of  2\  February, 
1834,  to  enforce  specifio  performance  of  a  decedent's 
oontraot  for  the  sale  of  land,  notice  to  the  heirs  or 
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ORPHANS'  COTJBT'- Continued. 
devisees  of  the  real  estate  is  reqnisite,  as  well  as  no- 
tice to  the  exeontors  or  administrators.     Hoffner  v. 
Wynkoop,  3. 

As  to  heirs  or  devisees  not  so  notified,  the  proceed- 
ings are  void.  Their  title  will  not  pass  hy  the  deed 
ezeoated  in  pnrsaance  of  the  decree  of  the  Orphans' 
Court.     lb. 

The  Act  of  1836  confers  npon  the  Orphans*  Court  no 
power  to  make  distribution  (»f  a  minor's  estate  among 
parties  making  claim  against  it  as  creditors.  (0. 
C.)     Shore's  Estate,  572. 

Under  what  circumstances  an  issue  will  be  directed 
from  the  Orphans'  Court  to  the  Common  Pleas  to  de- 
termine the  kinship  of  a  petitioner,  claiming  partition, 
to  the  deceased  owner  of  the  estate.  (0.  C.)  Arm- 
strong's Estate,  571. 

The  Orphans'  Court  has  no  power  to  discharge  a 
dower  right  charged  upon  real  estate  sold  under  the 
order  of  the  Court,  by  directing  payment  of  the  prin- 
cipal sum  to  the  administrator.  (0.  C.)  Soley's 
Estate,  67. 

Under  what  circumstances  an  order  will  be  made 
for  the  payment  of  an  allowance  to  a  minor.  (0.  C.) 
Mayer's  Rstate,  264. 

Under  what  circumstances  an  amendment  of  a  retnm 
to  an  order  of  sale  will  not  be  allowed.  (0.  C.) 
Fritz's  Estate,  51. 

Where  an  error  has  been  made  in  a  decree  of  Court 
as  to  the  nature  of  the  recognizances  to  be  given  by 
one  to  whom  land  has  been  adjudsed  in  partition,  and 
the  allottee  enters  with  surety  into  the  recognizances 
as  specified  in  the  decree,  the  Court  will  not  subse- 
quently, on  a  bill  of  review,  decree  that  the  surety 
shall  enter  into  any  different  or  new  recognizance 
whereby  his  liability  may  be  different  from  or  ex- 
tended beyond  that  incurred  by  him  on  the  former 
ones.     Shearer's  Appeal,  273. 

The  Orphans'  Court  has  no  Jurisdiction  upon  a  pe- 
tition for  a  review  under  the  Act  of  Oct.  13,  1840,  to 
vacate  a  decree  confirming  an  auditor's  report  dis- 
tributing a  fund,  after  actual  payment  to  the  distribu- 
tees in  accordance  with  the  decree.  Lehr's  Appeal, 
282.. 

Under  what  circumstances  a  guardian  will  be  at- 
tached for  a  contempt.     Leiter's  Appeal,  225. 

PAROL  TRUSTS.  See  Tbubts  and  Tbubtbbs. 
Fricke  v.  Magee,  50. 

PARTITION.  Owelty  in  partition  constitutes  a 
first  lieu  on  the  purpart  of  the  former  tenant  in  com- 
mon, and  is  entitled  to  priority  over  a  mortgage  of  his 
undivided  interest  given  by  the  tenant  before  the 
partition.     Appeal  of  McCandless's  Executors,  563. 

Discharge  of  dower  by  decree  of  Orphans'  Court. 
See  Orphans'  Court.     (0.  C.)     Soley's  Estate,  67. 

PARTNERSHIP.  The  members  of  an  incor- 
porated Mh sonic  lodge  are  not  as  such  partners,  and 
so  liable  for  all  debts  contracted  on  account  of  the 
lodge  ;  but  each  member  of  a  committee  of  the  lodge 
giving  an  order,  and  each  member  of  the  lodge  ai«- 
senting  to  the  action  of  the  committee,  is  liable.  Ash 
».  Guie,  198. 

Acts  of  Assembly  relative  to  competency  of  wit- 
nesses in  actions  against  surviving  partners  construed. 
See  Evidence.     Ash  v,  Guie,  198. 

A  promise  by  partners  who  purchase  the  assets  of  a 
firm  for  a  fixed  price  to  be  distributed  among  the 
creditors  of  the  old  firm  pro  rata  is  not  a  promise  to 
pay  the  debt  of  another,  and  hence  need  not  be  in 
writing.     Wynn  v.  Wood,  345. 

In  the  distribution  of  a  fund  produced  by  the  sale 
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of  partnership  assets  under  an  assignment  for  tlie 
benefit  of  creditors,  no  one  is  entitled  to  share  bat  a 
firm  creditor.     Stickler's  Appeal,  5^5. 

Partnership  property  cannot  be  taKen  in  execution 
upon  a  Judgment-note  signed  in  the  firm  name  by  one 
partner,  and  given  for  his  individual  indebtedness. 
(C.  P.)     Vandegrift  v.  Redheffer,  484. 

PASSENGER  RAILWA7.  Taxation  of  horses 
and  cars  of.  See  Taxes  aitd  Taxatioh.  (C.  P.) 
Citizens'  Pass.  R.  W.  v,  Donohugh,  62. 

See  Nkoliobncb. 

PA7MENT.  Presumption  of.  See  Judombbt. 
Leo  ACT. 

PHILADELPHIA.  The  City  Councils  cannot 
by  ordinance,  granting  to  an  individual  a  special  privi- 
lege, authorise  an  encroachment  npon  a  highway. 
(C.  P.)     Commonwealth  v,  Harris,  10. 

PILOTAGE.  See  Cohstitutiokal  Law.  (U.  S. 
D.  C.)     Chambers  ©.  The  Clymene,  637. 

PLEADING.  In  an  action  by  the  Commonwealth 
to  the  use  of  Martin,  City  Treasurer,  a  declaration, 
averring  an  indebtedness  to  Martin,  is  bad.  (C.  P.) 
Commonwealth  t;.  Leonard,  537. 

A  replication  which  neither  pursues  the  declaration 
nor  fortifies  it,  is  bad  on  demurrer  (C.  P.)  Eckel  o. 
AHSOciation,  64. 

An  objection  to  the  inconsistency  of  two  counts  in 
a  narr.  must  be  taken  advantage  of  by  demurrer  ;  it 
will  not  be  inquired  of  on  error.   Schmidt  v.  Owens,  5. 

Where  a  defective  narr.  is  pleaded  to,  and  after- 
wards the  plaintiff  files  an  amended  narr.,  and  the 
case  goeef  to  trial  without  further  pleas,  the  presump- 
tion is  that  the  trial  was  had  on  the  amended  narr., 
and  that  the  mere  fact  that  the  Court  did  not  order 
the  plaintiff  on  the  trial  to  elect  under  which  narr.  he 
would  try,  afforded  no  ground  of  reversal.  Cam  p. 
Fillman,  152. 

Pleas  in  abatement  cannot  be  Joined  with  those  in 
bar.     (C.  P.)     Gallaaher  v.  Thornley,  189. 

A  plea  by  a  defendant  in  a  mechanics'  lien  as  owner 
that  he  is  not  the  owner  is  bad.  (C.  P.)  Spare  v. 
Wale,  82. 

A  plea  of  lis  pendens  is  a  plea  in  abatement,  and 
not  in  bar.     (C.  P.)     Holtzner  v.  Byrne,  101. 

Where  a  judgment  has  been  obtained  against  an 
unincorporated  society,  and  no  execution  issued,  and 
subsequently  the  members  of  such  society  are  sued 
for  the  same  claim,  a  plea  of  former  recovery  on  their 
part  is  a  nullity.     Ash  t*.  Guie,  198. 

Evidence  that  after  the  bringing  of  an  action,  the 
defendant  signed  a  judgment  note  for  the  same  cause 
of  action,  upon  which  judgment  was  subsequently  en- 
tered, is  good  under  a  plea  of  former  recovery.  Jones 
V.  Ellison,  205. 

Evidence  of  "  former  recovery,"  though  not  admissi- 
ble under  the  plea  of  "  accord  and  satisfaction,*'  is  ad- 
missible under  the  general  issue  in  assumpsit.     lb. 

A  plea  of  puis  darrein  continuance  is  a  waiver  of  all 
former  pleas  of  the  party  pleading  it.  Woods  v. 
White,  19. 

A  replication  must  be  filed  to  a  plea  concluding 
with  a  verification,  or  the  cause  will  not  be  at  issue. 
(C.  P.)     Klein  v.  McGeough,  482. 

See  CuiMBS. 

POWER.  A  devise  to  executors  to  hold  in  trust 
for  a  period  specified,  and  then  at  their  discretion  to 
sell  the  land  devised  and  the  proceeds  to  divide 
among  parties  named,  is  a  power  of  sale  to  make  dis- 
tribution vested  in  the  executors  virtute  officii,  and 
survives  to  an  administrator  d,  b,  n.  c.  U  a.  DoriTs 
Appeal,  335. 
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When  a  discretion  as  to  the  application  of  a  fnnd 
for  charitable  purposes  is  vested  in  executors,  and 
the  ezecntors  die  daring  the  pendency  of  a  prior  life 
estate,  and  before  the  occasion  for  the  exercise  of  the 
discretion  arises,  the  power  is  dead.  Appeal  of  Chil- 
dren's HospiUl,  313. 

Although  there  be  a  clfluse  in  the  will  authorizing 
the  executors  to  fill'  vacancies  occurring  among  them, 
and  conferring  upon  such  successors  *'all  the  power 
and  authority''  of  the  original  executors,  yet  in  the 
absence  of  executors  so  nominated,  an  administrator 
d.  6.  n.  c.  t,  a,  cannot  exercise  the  discretion.     lb. 

It  is  not  necessary  that  in  the  execution  of  a  power 
there  should  be  a  recital  of  the  fact  that  it  is  an  exe- 
cution of  such  power,  it  is  enough  if  from  the  entire 
transaction  an  intent  to  execute  it  is  shown.  (C.  P.) 
Wynkoop  v,  Wynkoop,  65. 

A  power  of  revocation  contained  in  a  deed  of  trust 
is  well  executed  by  a  will  whereby  the  trust  estate  is 
devised  to  other  uses  than  those  declared  in  the  deed, 
even  though  in  the  will  there  is  no  expiess  allusion 
to  the  deed  or  the  power  of  revocation.  Taylor's  Ap- 
peal, 48. 

PRACTICE.  Service  of  process  upon  corpora- 
tions. See  CofiPORATioMS.  Ins.  Co.  v.  Storrs,  304. 
Hagerroan  v,  S  ate  Co.  491.    Anspach  v.  Ins.  Co.,  568. 

The  right  of  a  defendant  arrested  upon  a  capias  to 
enter  a  plea  of  freehold  is  not  limited  to  the  quarto 
die  post.  It  may  be  done  within  any  reasonable  time. 
(C.  P.)     Ingersoll  v.  Campbell,  553. 

A  discontinuance  will  not  be  permitted  if  done  to 
vex  the  defendant.     (C.  P.)     Brooks  v,  Prentzel,  319. 

A  non  pros,  for  want  of  a  nan*,  entered  thr<)Uf;h  the 
negligence  of  the  plaintiffs  attorney  will  not  be  taken 
off  after  the  lapse  of  over  three  years.  (C.  P.)  Bax- 
ter V,  Seeley,  208. 

The  Court  will  not  direct  the  Prothonotary  to  set 
oat  in  full  upon  the  appearance  docket  matters  which 
are  contained  in  the  original  papers  constituting  the 
record.     (C.  P.)    Myer  v.  Verner,  138. 

Depositions  read  in  a  cause  belong  to  the  Court,  and 
mnst  be  filed  forthwith.  (C.  P.)  O'Conuerv.  Weeks, 
372. 

An  order  will  not  be  made  upon  the  application  of 
the  defendant  requiring  the  personal  attendance  of 
the  use  plaintiff  at  the  trial.  (C.  P.)  Qirard  Life 
Ins.  Co.  V,  Mutual  Life  Ins.  Co.,  136. 

Before  service  of  a  subpoena  in  divorce  by  the  sher- 
iff of  a  county  other  than  that  in  which  the  libel  was 
filed,  an  order  must  be  made  in  the  Court  of  original 
jurisdiction.     (C.  P.)     Fillman  v.  Fillman,  222. 

Plea  of  former  recovery,  when  good.  See  Pleadiko. 
Ash  V,  Guie,  198.  Jones  v.  fillison^  205.  Keen  v. 
Bockius,  260. 

Trial  and  its  incidents.  The  fact  that  a  person 
drawn  as  a  juror  is  the  second  cousin  of  the  husband 
of  a  daughter  and  legatee  of  defendant's  decedent, 
constitutes  good  ground  for  a  principal  challenge  by 
the  plaintiff.  But  if  the  plaintiff  challenge  the  juror 
to  the  favor,  and  the  question  be  by  agreement  of  the 
parties  submitted  to  the  Court  in  place  of  trial,  its  de- 
cision rests  upon  the  conscience  and  discretion  of  the 
Court,  and  is  not  reviewable.  Wirebach's  Executor 
V.  Bank,  143. 

An  application  to  have  a  case  improperly  on  the 
trial  list  stricken  off  should  be  madu  to  the  Judge  sit- 
ting for  that  peiiod.     (C.  P.)     Burke  v.  Allen,  138. 

Under  what  circumstances  a  nonsuit  entered  in  the 
absence  of  the  plaintiff's  counsel  will  be  stricken  off. 
(C.  P.)     Klein  v.  McGeough,  482. 

An  amendment  of  the  plaintiff's  bill  of  particulars 
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at  the  trial  may  be  pleaded  as  surprise,  and  the  de- 
fendant will  be  then  entitled  to  a  continuance.  (C. 
P.)     Atwater  v.  Hagar,  189. 

Where  parties  proceed  to  trial  with  the  pleadings 
in  a  defective  condition,  every  presnmption  will  ^e 
taken  hold  of  to  sustain  a  verdict.  Carn  v.  Fillman, 
152. 

Method  of  objecting  to  the  admission  of  incompetent 
evidence.  See  Evidbncb.  Baumgardner  v,  Bumham, 
445. 

A  misdirection  by  which  the  rights  of  a  party  are 
not  prejudiced  is  not  the  ground  for  a  reversal  of  the 
judgment.     Swartz  v.  Hauser,  434. 

Remarks  made  by  counsel  to  the  jury  in  summing 
up  are  dehors  the  record;  and,  no  matter  how  im- 
proper, constitute  no  ground  of  reversal  on  error. 
Fulmer  v.  Commonwealth,  437. 

Judicial  comments  disparaging  to  witnesses  or  par- 
ties, and  not  grounded  upon  facts  in  evidence,  or  any 
other  judicial  remarks  similarly  without  foundation, 
which  may  tend  to  mislead  and  prejudice  the  jury, 
are  improper  and  erroneous,  and  constitute  ground 
for  reversal.     Stokes  v.  Miller,  241. 

Province  of  Court  and  jury  in  negligence  cases. 
See  Negligekck.  Baker  u.  Fehr,  56.  Phila.  &  Read. 
R.  R.  Co.  V.  Schertle,  125. 

A  Court  has  power  after  verdict  to  strike  out  sur- 
plus matters  erroneously  introduced  into  it  by  the 
jury.     Watkins  r.  Building  Association,  414. 

Associate  Judges.  Practice  sur  motion  for  a  new 
trial  in  counties  having  Associate  Judges.  Van  Vliet 
V,  Conrad,  4G4. 

Reserved  point.  It  is  error  for  the  Court  to  re- 
serve a  point  of  law  without  a  finding  of  facts  by  the 
jury,  or  a  statement  agreed  upon,  so  that  they  may 
appear  ur'on  the  record.     Verrier  v.  Guillou,  477. 

A  motion  in  arrest  of  Judgment  is  technically  a 
waiver  of  a  motion  for  a  new  trial ;  but  where  the  es- 
tablished practice  has  been  to  allow  both  motions,  the 
Court  will  not  depart  from  it.  (C.  P.)  Rohrbacker 
V.  Pugh,  275. 

Other  matters.  An  appeal  from  the  Prothonotary  'a 
taxation  of  costs  brings  up  the  merits  of  the  taxation. 
(C.  P.)     Ballinger  v.  Killam,  372. 

Under  what  circumstances  it  is  the  duty  of  a  sheriff 
to  make  a  special  return.  (C.  P.)  Building  Asso- 
ciation V.  Steel,  238. 

Exceptions  to  a  report  of  a  referee  appointed  under 
the  Act  of  May  14, 1874,  should  be  taken  directly  to 
the  Supreme  Court.     Philadelphia  v,  Linnard,  148. 

An  auditor's  report  should  be  filed  and  exceptions 
thereto  heard  by  the  Court  in  the  ilrst  instance.  (C. 
P.)     In  re  Nathan's  Estate,  138. 

Rule  upon  a  purchaser  to  bring  ejectment  within 
ninety  days.     See  Ejectment. 

See  Affidavit  of  Dbpemcb  Law.  Amendment.  At- 
tachment. Equity.  Erbors  and  Appeals.  Execution. 
Evidence.  Judgment.  Justice  op  the  Peace.  Ob- 
pbanb'  Coubt.     Pleading. 

PRESUMPTION.  In  favor  of  the  existence  of 
a  separate  estate  of  a  wife,  there  is  no  legal  presump- 
tion ;  the  husband  on  the  contrary  is  presumed  to  be 
the  owner  of  the  property  of  whioh  he  and  his  wife 
have  joint  possession.     Wilson  v,  Silkman,  364. 

The  fact  that  a  transaction  was  between  husband 
and  wife  in  no  wise  tends  to  rebut  the  presumption 
that  an  assignment  of  securities  was  intended  as 
collateral  and  not  in  absolute  payment  of  a  debt. 
Eby  v.  Uoopes,  315. 

There  is  a  presumption  in  favor  of  the  regularity 
and  correctness  of  a  judicial  act,  and  the  burden  of 
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proying  negligence  is  on  him  who  asserts  it.  Com- 
monwealth V.  Haines,  392. 

Presamption  of  payment  of  legacy.  See  Lboact. 
Bentley's  Estate,  224. 

PRINCIPAL  AND  AGENT.  Where  a  master 
directs  a  serrant  to  write  a  letter  in  terms  capable  of 
a  double  oonstrnctlon,  he  is  bonnd  to  see  that  the 
servant  has  in  writing  the  letter  placed  such  a  con- 
strnotion  on  his  orders  as  the  master  intended,  if 
the  master  fail  to  do  this,  he  will  be  bound  by  a  con- 
tract entered  into  by  him  in  such  letter,  even  though 
the  opposite  construction  of  his  orders  to  what  he 
intended  has  been  placed  upon  them  by  the  servant 
in  writing  the  letter.     McConn  r.  Lady,  493. 

Where  a  person  assuming  without  authority  to  act 
as  agent  for  another,  enters  into  a  contract  either  in 
his  own  name  or  in  that  of  his  alleged  principal,  the 
party  with  whom  he  contracts  upon  discovering  the 
lack  of  authority  may  sue  in  tort,  or  elect  to  consid«*r 
him  as  the  principal  in  the  contract,  and  hold  him 
liable  thereon.     lb. 

The  infringement  of  the  copyright  laws  by  an  agent 
does  not  render  a  principal  ignorant  of  the  acts  of  such 
agent  liable  to  the  penalty  imported  by  the  Revised 
Statutes.     (U.  S.  D.  C.)     Schreiber  v.  Sharple88,403. 

What  not  sufficient  evidence  to  charge  one  whom 
it  is  sought  to  hold  liable  as  an  agent.  Milligan's 
Appeal,  2U3. 

Where  one  accepts  a  note  signed  by  the  maker  as 
agent  with  the  understanding  that  the  principal  is  to 
be  looked  to  for  payment,  no  recovery  can  be  had 
againnt  the  agent.     (C.  P.)    Janeway  v.  Moss,  337. 

What  not  sufficient  evidence  of  agency,  to  charge 
the  principal  with  notice  of  facts  brought  home  to  the 
agent  in  the  course  of  his  employment.  Phillips- 
burg  Savings  Bank's  Appeal,  265. 

Where  a  person  deals  bona  Jide  with  an  agent  as 
owner  without  knowledge  of  his  agency,  he  may  set 
oflf  any  claim  he  may  have  against  the  agent  in 
answer  to  the  demand  of  the  principal.  Frame  v. 
William  Penn  Coal  Co.,  331. 

Confidential  relation  between  promoters  of  a  cor- 
poration and  the  corporation.  See  Corporation.  Pen- 
neirs  Appeal,  297. 

As  between  stock  broker  and  customer.  See  Con- 
tract. 

PRINCIPAL  AND  SURBTT.     See  Sdrbtt. 

PRISON  INSPECTORS.  Action  against  for 
false  imprii^onment.     (C.  P.)    Reinhart  r.  Vaux,  222. 

PURCHASER  FOR  VALUE  WhiU  taking 
a  security  as  collateral  for  an  antecedent  debt  does 
not  make  the  creditor  a  holder  for  value  so  as  to 
give  him  the  rights  of  a  bona  Jide  purchaser,  yet  the 
rule  is  otherwise  where  it  is  taken  in  payment  or  ex- 
tinguishment of  the  debt.     Dovey's  Appeal,  389. 

QUO  ^VARRANTO.  The  writ  of  quo  warranto 
is  not  issuable  upon  the  Huggestion  of  a  private  relator 
where  the  question  inyolves  the  exixtenoe  of  a  cor- 
poration. Commonwealth  ex  rel.  Hoffman  v,  Phila- 
delphia and  C.  C.  R.  R.  Co.,  400. 

RAILROADS.  The  grant  of  a  right  to  construct 
a  railroad  carries  with  it,  by  necessary  implication, 
the  right  to  construct  all  works  and  appendages  usual 
in  the  convenient  operation  of  a  railroad.  Sidings 
leading  to  manufacturing  or  mining  establishments 
held  by  private  owners  are  among  such  works,  and 
for  this  purpose  the  corporation  may  take,  by  virtue 
of  the  delegated  power  of  eminent  domain  in  it  re- 


RAILRO  ADS—  Continued, 

posed,  the  interjacent  lands  belonging  to  other  parties. 

Getz's  Appeal,  453. 

A  railroad  company  in  the  absence  of  express  char- 
ter authority  has  no  power  to  issue  an  irredeemable 
obligation.  (U.  S.  C.  C.)  McCalmont  v,  Phila.  and 
Read.  R.  R.  Co.,  338. 

Where  the  net  earnings  of  a  railroad  company  which 
is  under  a  receivership  are  sufficient  to  purchase  neces- 
sary rolling  stock  and  equipments,  they  should  be  so 
applied,  and  the  receivers  will  not  be  amhorized  to 
create  a  loan  secured  by  a  car  trust  for  their  purchase, 
merely  in  order  to  allow  the  earnings  of  the  road  to 
be  applied  to  the  interest  due  the  bondholders.  (U. 
S.  C.  C.)    Taylor  v.  P.  &  R.  R.  R.  Co.,  554. 

Action  against  by  owner  of  horse  frightened  by  a 
locomotive.  See  Nbqliobncb.  Drayton  r.  North 
Penna.  R.  R.  Co.,  56. 

Action  against  passenger  railway  by  one  injured  in 
Jumping  from  a  car  in  motion.  See  Nboligbxce.  (C. 
P.)  Hagan  r.  Phila.  and  Gray's  Ferry  P.  R.  W.  Co., 
360. 

Action  against  passenger  railway  by  one  kicked  by 
a  horse.  See  Neoliokncb.  Green  and  Coates  Passenger 
Railway  Co.  v,  Bresmer,  379. 

Action  against  railroad  by  hrakeman  thrown  under 
train.  See  Neolioence.  Phila.  &  Read.  R.  R.  Co.  r. 
Sche'tle,  125. 

Injunction  to  restrain  work  of  construction.  See 
iNJDNcnon.     HotTmanu's  Appeal,  401. 

Injunction  to  restrain  grade  crossing.  See  Ikjuicc- 
tion.     Baltimore  &  C.  R.  R.  Co.*s  Appeal,  530. 

Injunction  to  restrain  obstruction  of  highway.  See 
iHJUhCTioK.  (C.  P.)  Cox  r.  P.  W.  &  B.  R.  R.  Co., 
652. 

RECEIVER.    See  Railroad. 

RECORDER  OF  DEEDS.  Limitation  of  lia- 
bility of  recorder  of  deeds  for  false  seaich.  See  Limi- 
tations.    (C.  P.)     Ashton  V,  Walton,  452. 

REFEREE.  Findings  of  facts  by  a  referee  are  as 
conclusive  as  the  verdict  of  a  jury.  Camden  Ferry  Co. 
V,  Monaghan,  46. 

Exceptions  to  the  report  of  a  referee  under  Act  of 
May  14, 1874,  should  be  taken  directly  to  the  Supreme 
Court.     Philadelphia  v.  Linnard,  148. 

Conditional  award  of  a  referee  in  ejectment.  See 
Ejbctmbkt.     Heath  v.  Gardner,  495. 

REGISTER  OF  WILLS.  See  Decbdbwts* 
Estates. 

RELIGIOUS  SOCIET7.  Enforcement  of  a 
trust  for  the  erection  of  a  church.  See  Equity.  (C.  P.  j 
Swinney  p.  Fidelity  Co  ,  290. 

REPLEVIN.  Set  off  in,  when  permissible.  (C. 
P.)     Reeves  v,  Priohard,  523. 

Where  a  plaintiff  in  replevin  fails  to  comply  with 
an  order  to  furnish  additional  security,  the  proper 
practice  is  to  move  to  enter  a  nonsuit.  (C.  P.)  Strouse 
».  McCouch,  274. 

Set*  Lakdlord  and  Tenakt. 

RES  ADJXTDICATA.  The  finding  of  an  au- 
ditor upon  a  question  involving  matters  of  fact  as 
well  as  of  law  having  been  confirmed  by  the  Court, 
and  being  unappealed  from,  is  conclusive  in  subse- 
quent proceedings.     (C.  P.)     Hoopes^s  Estate,  223. 

The  sustaining  of  a  demurrer  to  a  bill  in  equity  is 
simply  a  decision  that  the  com'plainant  has  not  set 
out  a  case  entitling  him  to  relief.  It  is  not  a  decision 
on  the  merits,  and  hence  cannot  be  put  in  evidence 
against  the  complainant  in  a  subsequent  proceeding 
in  the  same  cause  of  action  as  a  bar  to  his  relief  or 
recovery.     Detrick  r.  Sharrar,  287. 

The  affirmance  of  a  judgment  in  a  road  case  heard 
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RBS  ADJUDICATA— Cofi^mue^/. 

before  the  Supreme  Court  on  certiorari,  and  not  on 
the  merits,  is  not  oonclusive  of  any  question  invlved 
in  the- merits.  (C.  P.)  Philadelphia  v,  Kensington 
T.  P.  Co.,  357. 

Under  what  circumstances  an  auditor's  report  is 
not  rea  adjudicata.     Woods  v.  White,  19 

RESTITUTION.  See  Cbihikal  Law.  Hunt- 
zinger  v.  Commonwealth,  98. 

RBBULTINO  TRUSTS.  See  Tbusts  and 
Tbustbbs. 

RIVBRS.  Jurisdiction  of  State  over  marginal 
waters.  See  Cohstitutiohal  Law.  (U.  S.  C.  C.) 
Chambers  v,  Clymene.  537.     Comth.  v.  Ferry  Co.  509. 

ROADS,  HIOHWA7S,  AND  BRIDGES. 
Where  a  property  owner  through  whose  land  a  street 
has  been  run  is  injured,  both  by  reason  of  the  taking 
of  part  of  his  land  for  the  construction  of  the  street, 
and  also  by  reason  of  the  cutting  and  grading  thereof, 
he  must  in  proceedings  to  recover  damages  submit  his 
whole  claim  to  the  viewers  and  the  Court,  and  that 
part  thereof  which  he  neglects  so  to  submit  must  be 
taken  to  have  been  waived,  and  no  second  process 
can  be  had  for  its  recovery.    Pusey  v.  Allegheny,  561. 

Where  grading  occurs  as  a  separate  act  of  the  pub- 
lic authorities,  and  so  long  after  the  opening  of  the 
street  that  the  assessment  of  the  damages  at  the  time 
of  the  appropriation  cannot  include  those  resulting 
from  the  grading,  the  latter  may  be  ascertained  in  a 
subsequent  proceeding  instituted  in  accordance  with 
the  provisions  of  the  Act  of  May  1, 1876.    lb. 

The  Supreme  Court  will  not  on  error  to  a  Judgment 
in  an  appeal  under  the  Act  of  June  13,  1874,  from  the 
report  of  viewers  appointed  to  assess  damages  result- 
ing from  the  opening  and  grading  of  a  street,  take 
notice  of  the  fact  that  such  grading  was  done  subse- 
quently to  the  report  of  the  viewers  appealed  from, 
where  nothing  to  that  effect  appears  upon  the  record. 
lb. 

Under  the  Acts  of  April  21, 1855,  and  April  1, 1864, 
allowing  damages  and  benefits  to  land-owners  for  the 
opening  and  widening  of  streets,  the  actual  taking  of 
land  is  the  ultimate  basis  of  the  right  to  have  dam- 
ages ;  hence,  where  the  opening  of  the  street  is  not  a 
legal  possibility,  there  can  be  no  recovery.  In  re 
Thirty-ninth  St.,  384. 

Amount  of  damages  recoverable  for  compelling  a 
property  owner  making  alterations  to  recede  to  the 
south  line  of  Chestnut  Street  as  now  established.  See 
Damages.     Philadelphia  v.  Linnard,  148. 

Since  the  Act  of  May  3, 1869,  it  is  the  duty  of  the 
Court  of  Quarter  Sessions  of  Philadelphia  County  to 
Specify  which  exceptions  are  sustained  and  which 
dismissed,  as  well  as  to  state  that  the  report  of  view- 
ers is  set  aside  in  pursuance  of  exceptions  sustained. 
In  re  Germantown  Avenue,  433. 

The  award  of  a  road  jury  cannot  be  attacked  in  a 
collateral  proceeding.    Scott  v.  Philada.,  317. 

In  proceedings  under  the  Act  of  March  24, 1869,  to 
appropriate  turnpike  roads  to  the  use  of  the  public,  a 
corporation  owning  such  road  will  still  be  entitled  to 
damages  for  the  taking  thereof,  though  its  stock  may 
have  no  market  value,  and  the  property  itself  be  un- 
productive.    In  re  Kensington  Turnpike  Co.,  177. 

Under  the  Act  of  May  3,  1&69,  the  Courts  of  Quarter 
Sessions  cannot  set  aside  the  verdicts  of  road  juries 
lor  matter  dehors  the  record.     lb. 

Where  in  a  road  case  the  report  of  appraisers  is 
filed,  and  exceptions  are  filed  thereto  by  the  city 
against  whom  the  award  has  been  made,  at  the  same 
term  as  that  in  which  the  report  has  been  filed,  and 
then  by  agreement  of  all  parties,  the  exceptions  are 


ROADS,    HIOHWA7S,    AND    BRIDOBS— 

Continued, 
disposed  of  and  judgment  is  entered  at  the  same 
term  ;  these  proceedings  were  binding  on  the  city,  and 
she  could  not  file  new  exceptions  at  a  subsequent 
term  on  the  ground  that  all  parties  have  until  the 
next  term  after  the  report  of  the  appraisers  is  made  to 
file  their  exceptions  thereto.     lb. 

Right  to  issue  mandamus  execution.  See  Makdamcs. 
In  re  Kensington  Turnpike  Co.,  177. 

RT7LE  IN  SHELLBT'S  CASB.    See  Will. 

8ALB.  In  a  sale  of  growing  timber,  where  no  im- 
mediate severance  is  contemplated,  the  timber  is  to 
be  deemed  to  continue  real  estate.  Wilson  v,  Doug- 
lass, 527. 

Distinction  between  a  conditional  sale  and  a  bail- 
ment. See  CoNTBACT.  Stadtfeld  v.  Huntsman,  216. 
Brunswick  o.  Hoover,  219. 

SALVAOB.  In  salvage  cases  the  measure  of 
compensation  is  what  both  parties  would  have  con- 
tracted for,  and  is  proportionate  to  the  risk  run  by 
the  salvor  in  saving  and  that  incurred  by  the  saved 
vessel  in  declining  assistance  at  the  time  of  the  peril. 
(U.  S.  D.  C.)     The  Mary  E.  Long,  192. 

SCHOOLS.  Bight  of  colored  children  to  admission 
to  public  schools.  See  Constitutional  Law.  (C.  P.) 
Commonwealth  v.  Davis,  156. 

SEARCH  WARRANT.  Saffioiency  of.  See 
Cbiminal  Law.     Moore  v.  Coxe,  135. 

SET-OFP.  Under  what  circumstances  a  claim 
against  an  agent  may  be  set  off  against  the  principal. 
See  Principal  and  Agent.    Frame  v.  Coal  Co.,  331. 

An  attorney  at-law  or  in  fact  employed  to  collect  a 
claim,  when  he  has  received  or  recovered  the  money, 
has  no  right  to  set  off  an  antecedent  debt  or  claim  in 
his  own  right  against  his  constitu'nt.  Simpson  v. 
Pinkerton,  423. 

Under  what  circumstances  one  judgment  may  not 
be  set  off  against  another.  (C.  P.)  Windle  v,  Moore, 
387, 

Set-off,  when  not  allowed  in  replevin.  (C.  P.) 
Reeves  v,  Pritchard,  523. 

What  may  be  set  off  as  against  claim  for  rent.  See 
Landlord  and  Tenant.     Allegaert  v.  Smart,  29. 

Right  of  mortgagor  who  conveys  subject  to  mort- 
gage to  set  off  usurioas  interest  paid  by  him  to  mort- 
gagee on  other  mortgages  given  to  secure  the  same 
debt.     Parker  v,  Sulouff,  26. 

Limitation  to  claim  of  set  off.  See  Limitations. 
Verrier  r.  Guillou,  477. 

The  board  of  directors  in  an  insolvent  bank  having 
duly  made  an  assessment  on  unpaid  stock  subscrip- 
tions for  the  purpose  of  meeting  the  liabilities  of  a 
bank,  a  depositor  cannot  set  off  the  amount  due  him 
on  account  of  his  deposit  against  the  amount  of  assess- 
ment due  by  him  on  account  of  unpaid  stock  sabscrip- 
tions.     Bank  o.  Bastian,  71. 

SHERIFF.  Liability  of  for  wrongful  seizure. 
See  Trespass. 

SHERIFF'S  SALES.     See  Exbcdtioit. 

SHIPPING'.  Cargo  loaded  on  deck,  when  jetti- 
soned, is  entitled  to  the  benefit  of  contribution,  if 
there  is  a  general  custom  so  to  load.  (U.  S.  C.  C  ) 
Wood  V,  Phoenix  Iron  Co.,  277. 

See  Salvaob.     The  Mary  B.  Lodg,  192. 

SPECIFIC  PERFORMANCE.  See  EQiriTy. 
Mitcht  11  V.  Steinmetz,  43.  Of  contract  of  decedent. 
See  Dbcbdbntb'  Estates.     Hoffner  v.  Wynkoop,  3. 

STATUTES.  Title  of,  when  not  sufllcient.  See 
Cohstitotional  Law.    Ruth's  Appeal,  498. 

Where  the  meaning  of  certain  words  in  a  statute 
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STATUTES  — -  Continued. 

has  been  Judioiallj  determiDed,  and  subsequently 
another  enactment  is  passed  in  a  revision  of  the  stat- 
utes with  reference  to  the  same  subject  matter  where- 
in the  same  words  are  employed,  the  words  will  be 
construed  in  the  sense  of  the  former  adjudication. 
Fulmer  v.  Commonwealth,  437. 

The  Act  of  April  26,  1855,  is  inoperative  to  enable 
the  Court  to  appoint  a  tru'^tee  to  exercise  a  discretion 
under  a  will  where  the  testator  died  prior  to  the  pas- 
sage of  the  Act.  Appeal  of  the  Children's  Hospital, 
313. 

Upon  the  hearing  of  a  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defence,  the  Court  cannot  take 
judicial  notice  of  a  private  Act  of  Assembly.  (C.  P.) 
Timlow  r.  R.  R.,  436. 

STOCK.  Warranty  of  genuineness  of  stock  cer- 
tificate.    (C.  P.)     Bank  v.  Eurti,  318. 

STOCK-OAMBLINO.  Illegality  of  contracts 
for  purchase  and  sale  of  stocks  upon  margin.  See 
Contract. 

STREETS.  Injunction  to  restrain  obstruction  of. 
See  KQurrr.     See  Roads,  Hiohwats,  akd  Bbidgbs. 

SXTBRpO'ATION.  The  doctrine  of  subrogation 
is  oue  of  mere  equity  and  beueTolence,  and  will  only 
be  applied  with  a  proper  equitable  discretion,  so  that 
it  may  work  no  injustice  to  either  legal  or  equitable 
rights.     Wagner  o.  Elliott,  8. 

Where  a  surety  on  a  guardian's  bond  was  compelled 
to  pay  the  amount  due  by  the  guardian,  he  is  entitled 
to  be  subrogated  to  all  the  ward's  rights,  inoluding  the 
right  to  invoke  the  jurisdiQtion  of  the  Court  to  enforce 
by  attachment  a  decree  for  the  pajmeni  of  money  to 
his  use.     Leiter's  Appeal,  225. 

SUPREME  COURT.  General  order  arranging 
districts,  557. 

See  Erbobs  ahd  Appbals. 

SURETT.  Construction  of  a  contract  of  surety- 
ship, whereby  one  assumes  a  continuing  liability  for 
the  debts  of  another  within  certain  specified  limits. 
(0.  C.)     Bentz's  Estate,  16. 

Determination  of  liability  of  sureties  on  bond  of 
Collector  of  Taxes  for  the  Twenty- third  Ward  of  Phila- 
delphia.    Waters'  Appeal,  146. 

The  rule  of  law,  which  in  the  absence  of  appropria- 
tion by  the  parties,  appropriates  payments  in  the  way 
most  advantageous  to  the  creditor,  will  not  be  applied 
to  the  prejudice  of  a  surety.  We'ghtman's  Appeal, 
165. 

Where  an  error  has  been  made  in  the  form  of  a  re- 
cognizance entered  in  the  Orphans'  Court,  the  surety 
cannot  be  compelled  to  give  a  new  obligation  whereby 
the  nature  of  his  liability  is  changed.  Shearer's 
Appeal,  273. 

A  receipt  of  part  of  a  claim  from  a  surety  only  dis- 
charges the  principal  pro  ianto^  even  th"agh  the  credi- 
tor agrees  to  receive  such  payment  in  discharge  of  his 
claim  against  the  surety.  (C.  P.)  Dejonge  v.  Helm- 
bold,  102. 

Ste  Subrogation. 

TAXES  AND  TAXATION.  Uniformity  of 
taxation.  Constitutional  provision  relative  to.  See 
Constitutional  Law.     Ruth's  Appeal,  498. 

The  Act  of  April  23, 1866,  J  42,  which  provides  that 
the  taxes  within  the  city  of  Scranton  shall  be  co  leoted 
by  the  city  authorities  and  at  the  expense  of  the  city, 
is  not  repealed  by  the  passage  of  the  Act  of  April  7, 
1877.  Hence  assessors,  appointed  by  the  county  com- 
missioners and  not  by  the  city  authorities  are  incom- 
petent to  levy  a  tax  within  the  city  limits.  Ruth's 
Appeal,  498. 


TAXES  AND  TAXATION— Con<intt«cf. 

A  sectarian  parish  school  is  not  a  purely  pablio 
charity  within  the  meaning  of  Art.  IX.,  i  1,  of  the 
Constitution,  and  therefore  is  liable  to  taxation.  Mil- 
ler's Appeals^  168. 

A  parsonage,  although  erected  on  a  church  lot,  is 
taxable.  Church  of  Our  Saviour  v.  Montgomery  Countj, 
170. 

TAXATION  OF  CORPORATIONS.  The 
public  works  of  a  corporation,  used  as  such,  with 
their  necessary  appurtenances,  are  exempt  from  taxa- 
tion as  land,  being  subject  to  it  in  another  form,  and 
a  gas  company  so  far  partakes  of  the  nature  of  a  cor- 
i  poration  for  public  purposes  as  to  be  subject  to  the 
same  rule.   Coatesville  Gas  Co.  v,  Chester  County,  328. 

The  tax  imposed  on  corporations  by  the  Act  of  April 
24, 1874,  §  7,  of  three  cents  a  ton  upon  each  ton  of 
coal  mined  by  such  corporation  or  by  their  lessees,  is 
a  tax  upon  the  corporate  franchises  to  be  measured  by 
the  number  of  tons  of  coal  so  mined,  and  not  a  tax 
upon  the  coal  itself.  Chevington  Coal  Co.  v.  Lewis, 
196. 

The  tax  on  corporations  imposed  by  the  10th  section 
of  the  Act  of  January  7, 1879,  is  a  tax  on  the  corpo- 
rate franchise,  to  be  measured  by  the  annual  net  earn- 
ings or  income.  Philadelphia  Contributionship  v. 
Commonwealth,  193. 

Income  derived  from  bonds  of  the  United  States  or 
from  non-taxable  loans  of  the  State  of  Pennsylvania, 
forms  part  of  the  income  of  the  corporation  owning 
them,  on  which  the  company  is  taxable.  In  comput- 
ing such  income,  the  corporation  is  not  entitled  to  a 
deduction  by  reason  of  the  fact  that  bonds  which  had 
been  bought  by  them  at  a  premium  had  been  paid  off 
by  (he  government  at  par.     lb. 

A  corporation  chartered  by  the  Congress  of  the 
United  States  doing  business  in  Pennsylvania  is  not  a 
foreign  corporation  under  section  16  of  the  Act  of  June 
7,  1879,  and  hence  is  not  liable  to  pay  a  license  tax. 
Commonwealth  v.  Texas  and  Pacific  R.  W.  Co.«  405. 

The  phrase  in  the  proviso  to  section  16  of  the  Act  of 
June  7, 1879,  *'or  whose  capital  stock  or  a  majority 
thereof,"  etc.,  refers  to  the  capital  stock  actually  is- 
sued and  not  to  capital  stock  merely  authorized.    lb. 

The  horses  nsed  by  a  city  passenger  railway  com- 
pany in  the  drawing  of  their  cars  are  subject  to  taxa- 
tion under  the  Acts  of  April  29,  1844,  and  August  25, 
1864.  (C.  P.)  Citizens*  Pass.  R.  W.  Co.  v,  Donohugb, 
62. 

A  corporation  organized  as  a  purely  mntnal  com- 
pany, but  afterwards  accepting  an  amendment  to  its 
charter  whereby  it  was  authorized  to  do  business  on 
the  cash  premium  plan,  is  liable  to  taxation  upon  the 
gross  amount  of  premiums  received  by  it  under  the 
Act  of  March  20, 1877.  Lycoming  Fire  Insurance  Com- 
pany r.  Commonwealth,  228. 

Building  AsBOoiatlons  are  included  among  the 
corporations  upon  whose  capital  stock  a  tax  is  im- 
posed by  the  Act  of  June  7, 1879,  which  operates  as  an 
express  repeal  of  the  Act  of  April  10,  1879,  exempting 
building  associations  from  taxation.  Bourgaignon 
Building  Association  v.  Commonwealth,  161. 

Ferry  Company.  The  capital  stock  of  a  foreign 
corporation  doing  business  as  a  ferry  company  and 
running  ferry  boats  across  the  Delaware  River  from 
Camden  to  Philadelphia,  but  having  no  real  or  per- 
sonal property  in  this  State  other  than  the  lease  of  a 
slip  or  dock,  absolutely  necessary  for  the  accommoda- 
tion of  its  ferry  boats,  is  liable  to  taxation.  Common- 
wealth V,  Gloucester  Ferry  Co.,  509. 

TAX  SALES,  regularity  of  proceedings  incident 
to.    Cohen's  Appeal,  230. 
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TAX  SALES — Continued, 

Liability  of  terre-tenant  to  mortgagee  for  taxes  ao- 
orning  during  tenancy.  See  Mobtoaob.  Hogg  v, 
Longfitreth,  95. 

Tax  sales.    See  Bjectmeiit. 

TENANTS  IN  COMMON.  Relationship  of. 
See  JoDGMB5T.    Batz's  Appeal,  172. 

TESTAMENTARY  CAPACITY.    See  WiLt. 

TIMBER.     Sale  of.    See  Land.     Wilson  r.  Doag- 1 
lass,  527.    See  Trespass. 

TRESPASS.    Trespass  on  the  case  and  not  vi  et ' 
armia  is  the  remedy  for  one  who  was  arrested  upon  a  |  appropriation  of  the  fnnd 
charge  of  larceny  and  against  whom  a  trne  bill  was  !  peal^,.37 
found,   but  on  the  trial   was  acquitted.    Royer  v.       ~ 
Swazey,  432. 

Where  the  sheriff  under  an  attachment  issued  on- 
der  the  Act  of  1869  seizes  and  sells  the  goods  of  a 
garnishee,  he  will  be  liable  in  trespass  no  matter  what 
may  be  the  event  of  the  suit  in  which  the  attachment 
issued.     Rothermel  v.  Marr,  421. 

In  trespass  against  a  constable  for  an  alleged  wrong- 
ful seizure  of  goods,  he  may  justify  by  putting  in  evi- 
dence an  execution  directed  to  him,  regular  in  form 
and  containing  nothing  on  its  face  to  indicate  want  of 
jurisdiction  in  the  justice  by  whom  it  is  issued,  with- 
out showing  the  judgment,  or  the  regularity  of  the 
proceedings  on  which  the  execution  is  founded.  Barr 
V.  Boyles,  253. 

But  it  would  seem  to  be  otherwise  in  a  suit  against 
the  plaintiffs  in  the  execution.    lb. 

Under  what  circumstances  an  action  of  false  im- 
prisonment is  maintainable  against  the  Board  of 
Prison  Inspectors.     (C.  P.)     Relnhart  r.  Vaux,  222. 

Treble  Damages,  when  recoverable  in  trespass  for 
wrongful  cutting  of  timber.  See  Damages.  Kramer 
V,  Ooodlander,  469. 

TROVER.  Conversion  of  timber.  See  Damaobs. 
Kramer  v,  Goodlander,  469. 

TRUSTS  AND  TRUSTEES.   A  resulting  trust 
in  lands  must  arise  if  at  all,  at  the  inception  of  title  '  Estate.  81. 
either  through  fraud  in  the  acquisition  of  that  title  or  |      TURNPIKE.      Measure  of  damages  for  taking, 
through  the  payment  of  the  purchase-money  by  which  |  See  Damages.   In  re  Kensington  and  Oxford  T.  P.  Co., 


TRUSTS  AND  TRUSTEES— Con/iVitie(/. 
such  married  woman  to  pay  off  any  part  of  the  pur- 
chase-money does  not  validate  a  bond  given  by  such 
married  woman  jointly  with  the  trustee  as  security  for 
money  advanced  for  the  payment  of  the  purchase- 
money.     Grosser  v.  Homung,  463. 

Under  what  circumstances  a  trustee  will  be  com- 
pelled to  exerci'^e  a  discretion  in  favor  of  the  erection 
of  a  church.     (C.  P.)     Swinney  p.  Fidelity  Co.,  290. 

What  not  a  suflSoient  designation  of  a  fund  out  of 

hich  a  draft  is  to  be  paid,  to  operate  as  a  specific 
Jordan  and  Porter's  Ap- 

««,  *^7. 

What  a  sufficient  ear-marking  of  a  fund  to  entitle 
its  equitable  owner  to  follow  it  through  several  con- 
versions.   (C.  P.)    Wynkoop  v,  Wynkoop,  65. 

Under  what  circumstances  a  trust  relationship  ex- 
ists between  the  promoters  of  a  corporation  and  the 
stockholders.  See  Corporation.  PennelPs  Appeal, 
297. 

An  agreement  on  the  part  of  those  acting  in  a  fidu- 
ciary capacity  to  pay  counsel  more  than  a  reasonable 
compensation  for  professional  services  is  against  pub- 
lic policy,  ultra  vires,  and  void.  Chester  County  r. 
Barber,  350. 

The  directors  of  a  joint  stock  company  are  not  liable 
for  mistakes  or  errors  of  j  udgment.  In  order  to  charge 
them  gross  negligence  on  their  part  must  be  shown. 
(C.  P.)     Adams  v.  Manning,  448. 

Discretionary  power  vested  in  testamentary  trustee 
to  be  exercised  in  favor  of  a  charitv,  when  exercisable 
by  administrator  d,  6.  n.  c»  t,  a.  See  Decedents*  Es- 
tates.    Appeal  of -Children's  Hospital.  313. 

Special  dividend,  whether  to  be  treated  as  capital 
or  income  of  trust  estate.  See  Corporation,  In  re 
Vinton,  49.     (O.  C.)    Condy's  Estate,  319. 

Where  a  defaulting  trustee  cannot  be  found,  the 
method  of  procuring  his  dismissal  is  by  citation,  alias 
citation  and  order  of  publication.     (C.  P.)    Miller's 


it  is  obUined.     Cross  and  Gault's  Appeal,  226. 

The  fact  that  one  acting  in  a  fiduciary  capacity  ap- 
plies money  in  his  hands  belonging  to  the  trust  to  the 
improvement  of  his  real  estate  will  not  entitle  the 
oestuis  que  trustent  to  set  up  any  resulting  trust  in 
their  favor  of  such  real  estate.    lb. 

Under  these  circumstances,  the  cestuis  que  trustent 
cannot  claim  an  equitable  lien  against  the  real  estate. 
Such  a  lien  is  unknown  to  Pennsylvania  jurispru- 
dence,    lb. 

No  resulting  trust  will  arise  as  against  a  purchaser 
of  realty  at  sheriff's  sale  by  reason  of  a  failure  on  his 
part  to  comply  with  the  terms  of  a  parol  contract  to 
buy  in  such  realty  in  the  interest  of  another,  and  con- 
vey the  same  to  him,  unless  the  promissee  has  fur- 
nished the  purchase-money  in  whole  or  in  part,  or  has 
at  the  time  of  the  contract  an  actual  estate  or  interest 
in  the  land  or  a  bona  Jide  claim  thereto.  Bank  v, 
Cowperthwaite,  632. 

A  wife  has  no  such  interest  in  the  real  estate  of  her 


177. 

TwxmE'S  case. 

CREorroR. 


Rule  in.    See  Debtor  and 


UliTRA  VIRES.     See  Corporation. 

UNDUE  INLUENCE.     See  Will. 

UNIltCORPORATED  SOCIET7.  Liability 
of  members  for  debts  of.  See  Joint  Debtors.  Ash  v. 
Gaie.  198. 

Action  against,  practice  in.  (C.  P.)  Hirsch  v. 
Kohn,  237. 

Liability  of  directors  of.  Sne  Trusts  and  Trustees. 
(C.  P.)     Adams  v.  Manning,  448. 

USURY.  Effect  of  in  mortgage.  See  Mortoaob. 
Parker  v,  Snlouff,  26.  Phillipsburg  Savings  Bank  s 
Appeal,  265. 

See  National  Bank.  (U.  S.  C.  C.)  Farmers' Nat. 
Bank  v.  Hoagland,  123. 

VENDOR  AND  VENDEE.     In  a  sale  of  grow- 


husband  sold  during  his  life  as  to  warrant  the  raising  ing  timber,  where  no  immediate  severance  is  contem- 
of  a  resulting  trust  in  her  favor  under  the  circnm-  plated,  the  timber  is  to  be  deemed  to  continue  real 
stances  just  referred  to.  lb.  estate.     Wilson  v.  Douglass,  527. 

A  resulting  trust  cannot  be  established  by  parol  un-  I  A  contract  for  the  sale  and  purchase  of  land  at  a 
less  it  be  shown  that  the  alleged  cestui  que  trust  paid  I  price  agreed  upon,  the  purchase-money  to  be  paid 
the  money  or  that  there  was  fraud  at  the  time  of  the  '  after  the  death  of  the  vendor,  and  the  title  to  be  made 
sale.    (C.  P.)    Fricke  v,  Magee,  50.  I  by  his  executors,  in  the  mean  time  the  vendee  to  oc- 


The  fact  that  in  a  deed  of  trust  conveying  real 
estate  for  the  sole  and  separate  use  of  a  married  wo- 
man, there  is  a  power  to  mortgage  with  the  consent  of 


cupy  the  premises  at  a  stipulated  rent,  is  no*  testa- 
mentary, and  hence  not  revocable.  Meck*8  Appeal, 
397. 
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VENDOR  AND  VBITDBB— Continued. 

The  equitable  iDterest  of  a  vendor  who  conveys  his 
estate  as  securitj  for  a  debt,  is  bound  by  a  judgment. 
Merkel  and  Smith's  Appeal,  116. 

Under  certain  circumstances,  where  a  judgment  to 
secure  the  payment  of  purchase-money  is  entered  the 
day  following  the  conyeyanoe,  the  transactions  will  be 
regarded  as  continuous.     Batz's  Appeal,  172. 

In  order  that  a  judgment  or  mortgage  may  have 
the  effect  of  a  purchase-money  incumbrance,  it  is  not 
necessary  that  the  fact  that  it  is  so  should  be  stated 
on  its  face.    Cohen's  Appeal,  544. 

Purchaser  for  value  of  personal  property*  who  to 
be  treated  as.     (C.  P.)     Boynton  v.  Isaacs,  190. 

Warranty  of  genuineness  of  stock  certificates,  when 
not  implied.     (C.  P.)     Bank  t;.  Kurtz,  318. 

Specific  performance.     See  Equitt. 

VOLUNTART  ASSIGNMENT.'  See  Debtob 
A»D  Cbeditob.    Husbakd  akd  Wifb. 

WAGERING  CONTRACT.  Illegality  of.  See 
CoNTBACT.  Ruchizky  V.  DeHaven,  109.  Dickson  v, 
Thomas,  112. 

WAGES.  Claim  for,  against  decedent's  estate. 
See  Dbcbdbhts'  Estates.     McConneirs  Appeal,  1. 

Action  for,  when  bail  absolute  must  be  entered  upon 
appeal  from  magistrate.  See  Ju8tiob  of  Pbacb.  (C. 
P.)    Gallagher  v,  Thomley,  189. 

WARRANT  OF  ATTORNEY.  Effect  of  re- 
strictive provision  in.  See  Judgmbkt.  Wilkinson  v. 
Conrad,  22. 

WILL.  Where  the  testator  has  been  weakened  in 
body  or  in  mind,  even  though  no  testamentary  inca- 
pacity be  shown,  and  the  person  whose  advice  has 
been  sought  and  taken  in  the  making  of  the  will  re- 
ceives a  large  benefit  thereunder,  it  must  be  shown 
affirmatively,  in  order  to  support  such  an  instrument, 
that  the  testator  had  full  understanding  of  the  nature 
of  the  disposition  contained  in  it.  Cuthbertson's 
Appeal,  69. 

Every  man  who  draws  a  will  in  his  own  favor,  under 
such  circumstances,  should  be  required  to  prove  affir- 
matively all  the  circumstances  connected  with  the 
drawing  of  the  will,  and  must  make  it  appear  that  the 
alleged  testator  was  laboring  under  no  mistaken  ap- 
prehension as  to  the  value  of  the  property,  or  as  to 
the  amount  be  was  giving  his  confidential  adviser.    lb. 

The  bequest  of  a  small  portion  of  a  testator's  estate 
to  the  confidential  adviser  drawing  the  will  affords  no 
evidence  of  undue  influence.     Stokes  v.  Miller,  241. 

Undue  influence  of  that  kind  which  will  invalidate 
the  provisions  of  a  will,  must  be  such  as  subjugates 
the  mind  of  the  testator  to  the  will  of  the  person  ope- 
rating upon  it,  and,  in  order  to  establish  this,  proof 
must  be  made  of  some  fraud  practised,  some  threats 
or  misrepiesentatious  made,  some  undue  flattery,  or 
some  physical  or  moral  oofrcion  employed,  so  as  to 
destroy  the  free  agency  of  the  testator,  and  these  in- 
fluences must  be  prov«fd  to  have  operated  at  the  very 
time  of  making  the  will.     Stokes  v.  Miller,  241. 

What  instrument  not  a  testamentary  paper.  See 
Vbmdob  akd  Vbndbb.     Meck's  Appeal,  397. 

Codicil,  what  a  sufficient  execution  of.  Under  what 
circumstances  memoranda  indorsed  upon  an  envelope 


WILL —  Continued, 

will  be  permitted  to  explain  a  testamentary  paper. 

Fosselman  v.  Elder,  210. 

Where  the  contest  as  to  the  validity  of  a  testamen- 
tary instrument  is  substantially  between  two  seta  of 
legatees,  the  executor  has  no  right  to  espouse  the  in- 
terests of  either  party  to  the  exclusion  of  the  other, 
nnd  will  not  be  entitled  to  credit  for  legal  expenses 
incurred  by  him  in  successfully  maintaining  the  wilL 
Rankin's  Appeal,  235. 

Practice  snr  appeal  from  register  upon  a  demand 
for  an  issue  devisavit  vel  non.  (0.  C.)  Mary  Whita- 
ker's  EsUte,  106,  139. 

Will,  when  a  sufficient  exercise  of  a  power  of  revo- 
cation in  deed  of  trust.  See  Powbb.  Taylor's  Ap- 
peal, 48. 

Where  land  is  devised  at  a  valuation  or  price  to  be 
paid  by  the  devisee,  the  title  passes  subject  to  the 
charge  or  lien  for  the  price,  if  the  devise  be  accepted. 
Fishbum's  Appeal,  489. 

The  legacy  to  the  nephew  of  testator  does  not  lapse 
by  the  death  of  the  nephew  during  the  testator's  life- 
time, but  goes  to  the  children  of  such  nephew.  (O. 
C.)     Hook's  EsUte,'l40. 

A  bequest  of  the  residue  of  an  estate  for  the  con- 
struction of  a  monument  construed.  Bainbridge's 
Appeal,  443. 

A  devise  to  the  two  sons  of  the  testator  '*  to  be 
equally  divided  between  them,  to  them,  their  heirs 
and  assigns  forever,"  and  a  direction  "if  either  of 
testator's  two  sous  should  die  without  legitimate  issue, 
that  the  survivor  should  inherit  the  whole  of  the  de- 
ceased's part  of  the  land,"  will  be  held  to  contemplate 
an  indefinite  failure  of  issue,  and  will,  therefore,  by 
implication  vest  an  estate  tail  in  the  devisees.  Stone 
V,  McMullen,  541. 

Construction  of  power  to  mortgage  contained  in  a 
will.     Miller  v.  Schlegel,  521. 

A  bequest  to  a  woman  of  an  annuity  for  the  rest  of 
her  unmarried  life,  and  on  her  marriage  day  the  sum 
of  $3000  to  be  paid  to  her,  and  thereupon  the  annuity 
to  cease,  means  an  annuity  until  marriage,  and  the 
legacy  on  marriage.     Schleppi  v,  Eochler^  448. 

The  marriage  before  the  death  of  the  testator  does 
not  cause  the  legacy  to  lapse,  but  the  condition  hav- 
ing  been  fulfilled  when  the  will  went  into  effect,  the 
legacy  was  absolute,     lb. 

**  Children"  is  a  word  of  purchase,  unless  there  be 
something  in  a  will  indicating  that  it  is  used  by  the 
testator  in  the  sense  of  his  whole  line  of  descendants. 
Fitler's  Appeal,  429. 

A  will  gave  all  the  testator's  real  and  personal  estate 
to  the  wife  for  life,  and  small  legacies  to  the  children 
living  at  the  time  of  his  decease ;  there  was  no  residu- 
ary devisee,  no  limitation  over  after  the  life  estate  of 
the  wife,  and  no  person  named  as  heir  or  next  of  kin. 
A  clause  provided  that  part  of  the  real  estate  might 
be  converted  at  the  discretion  of  the  widow,  and  part 
upon  agreement  of  the  widow,  sister,  and  children 
named,  but  was  silent  as  to  the  disposition  thereof, 
whether  converted  or  not :  heldj  that  no  intent  could 
be  deduced  to  disinherit  those  entitled  upon  the  death 
of  the  wife  to  the  real  estate  under  the  intestate  laws 
of  the  Commonwealth.    Hoffner  v.  Wynkoop,  3. 


END  OF  VOLUME  X. 
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